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THE COURTROOM DEPUTY:  All rise.  The Honorable 

William F. Kuntz, II, now presiding.  Criminal cause for 

trial and jury selection, 18-CR-681, USA v. Boustani. 

Counsel, please state your appearances for the 

record and spell your first and your last names for the court 

reporter.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, Lucius Jackson, William DiNardo, Special 

Agents Angela Tassone and Fatima Haque for the United States.  

And my first name is spelled M-A-R-K, last name is 

spelled B-I-N-I.  Good morning, your Honor.

THE COURT:  Good morning.  You may be seated.

MR. MEHTA:  Good morning, your Honor.  Hiral Mehta, 

H-I-R-A-L, last name M-E-H-T-A, for United States of America. 

THE COURT:  Good morning.  Please be seated.

MS. MOESER:  Good morning, your Honor.  Margaret 

Moeser, M-A-R-G-A-R-E-T M-O-E-S-E-R.

THE COURT:  Good morning, counsel.  Please be 

seated.

MS. NIELSEN:  Good morning, your Honor.  My name's 

Katherine Nielsen, K-A-T-H-E-R-I-N-E N-I-E-L-S-E-N. 

THE COURT:  Good morning.  Please be seated.

MR. L. JACKSON:  Good morning, your Honor.  Lucius 

Jackson, L-U-C-I-U-S, Jackson, J-A-C-K-S-O-N. 

THE COURT:  Good morning.  Please be seated.
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MS. DINARDO:  Good morning, your Honor.  Lillian 

DiNardo, L-I-L-L-I-A-N, last name is D-I-N-A-R-D-O.

THE COURT:  Good morning, ma'am.  Please be seated. 

SPECIAL AGENT TASSONE:  Good morning, your Honor 

Angela Tassone, A-N-G-E-L-A T-A-S-S-O-N-E.

THE COURT:  Good morning.  Please be seated. 

SPECIAL AGENT HAQUE:  Good morning, your Honor.  

Fatima Haque, F-A-T-I-M-A H-A-Q-U-E.

THE COURT:  Good morning.  Please be seated.

MR. JACKSON:  Good morning, your Honor.  Randall 

Jackson on behalf of Mr. Boustani, R-A-N-D-A-L-L 

J-A-C-K-S-O-N.

THE COURT:  Good morning, sir.  Please be seated.

MR. SCHACHTER:  Good morning, your Honor.  Michael 

Schachter on behalf of Mr. Boustani; Michael, M-I-C-H-A-E-L, 

Schachter, S-C-H-A-C-H-T-E-R.

THE COURT:  Good morning, Mr. Schachter.  Please be 

seated. 

You may be seated as well, Mr. Boustani.  The Court 

notes your presence.  Good morning, sir.

THE DEFENDANT:  Good morning.

MS. DONNELLY:  Good morning, your Honor.  Casey 

Donnelly on behalf of Mr. Boustani.  Casey is C-A-S-E-Y, 

Donnelly is D-O-N-N-E-L-L-Y.

THE COURT:  Good morning, counsel.  Please be 
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seated.

MR. DISANTO:  Good morning, your Honor.  Philip 

DiSanto on behalf of Mr. Boustani.  That's spelled P-H-I-L-I-P 

D-I-S-A-N-T-O.

THE COURT:  Good morning, Mr. DiSanto.  Please be 

seated. 

MR. MCLEOD:  Good morning, your Honor.  Raymond 

McLeod; Raymond, R-A-Y-M-O-N-D, McLeod, MCLEOD.

THE COURT:  Good morning, sir.  Please be seated.

Are there any other counsel who wish to note their 

appearances for the record today?

What is the tech issue that we're addressing that's 

delaying the beginning of the trial?  Is there something that 

you're standing there for, ma'am?  

THE TECHNICIAN:  To make sure everything works 

before I leave.

THE COURT:  Unless there's a problem, I'd like you 

to sit down so we can start.  Thank you.

Counsel, before we bring the jury pool into the 

courtroom I'm going to instruct you how this Court conducts 

voir dire.  

In a few minutes, my courtroom deputy and law clerks 

will bring the potential jurors into this courtroom.  The 

first 14 will be seated in the jury box to my right.  The 

remaining potential jurors will be seated in sequential order 
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in the rows in the back of the courtroom.  

Members of the public will be permitted to watch the 

proceedings in the courtroom from Courtroom 6G North for the 

duration of jury selection.  I've confirmed with our court 

technicians and with my chambers staff that 6G is, in fact, up 

and operating and the members of the public are able to 

observe this jury selection from that courtroom, which is down 

the hall from our courtroom, which is 6H North.

Prior to entering this courtroom, each potential 

juror will be given an auctioneer-style paddle with a number 

on it.  Each paddle states the number of each juror.  A 

potential juror's number never changes during the entire voir 

dire process.  This Court will always refer to a potential 

juror by his or her paddle number and not by the number of his 

or her seat.  Counsel should do the same.

When the potential jurors are all seated, the Court 

will swear the jurors in and explain the voir dire process 

before beginning questioning.  The Court will then ask the 

potential jurors, as a whole, questions about their respective 

backgrounds, relationships, conflicts, prior jury service, and 

other relevant issues.  

After each question, the Court will ask potential 

jurors to raise their respective paddles if the question 

applies to them.  My law clerks will record these responses.  

After the Court has finished its questions, each potential 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

LAM     OCR     RPR

6

juror, whether or not he or she raised their paddle, will be 

called to the sidebar to my left for questioning outside of 

the hearing of the other potential jurors and outside of the 

hearing of the public but on the record, with all counsel of 

record in attendance.  

All clients will have access to the sidebar colloquy 

from the realtime transcripts available to be seen while 

seated at counsel table.  And the Court anticipates that 

Mr. Boustani will also remain seated at counsel table but will 

be able to see the colloquy at the sidebar in realtime.  And, 

obviously, before the final jury selections are made, counsel 

will have ample opportunity to discuss the jurors with your 

client.

All questioning is undertaken by the Court.  Let me 

repeat that:  All questioning is undertaken by the Court.  

If an attorney believes a potential juror has not 

mentioned an issue for which that potential juror previously 

raised his or her paddle or if an attorney has an additional 

concern about a potential juror's response, the attorney 

should wait until after the potential juror has left the 

sidebar and has returned to his or her seat to raise the issue 

with the Court outside the presence of the potential juror.

If I believe that a juror should be excused for 

cause, I will direct them when they leave the sidebar to hand 

their paddle to my law clerk and to return to the second 
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floor.

After the Court has finished its questioning and 

excused any potential jurors for cause, I will direct my 

courtroom deputy to refill the jury box with the first 14 

potential jurors in order, the jurors who remain.  As I 

mentioned the Court and counsel will continue to refer to the 

potential jurors by their paddle numbers and not by their seat 

numbers. 

For example, if Potential Juror No. 23 is placed in 

seat number eight in the jury box, he or she will be referred 

to as Juror No. 23 and not as Juror No. 8.

Once the jury box is full with 36 potential jurors 

not excused for cause by the Court, I will ask all the 

potential jurors in the courtroom to raise their respective 

paddles so the attorneys and their clients may note the juror 

numbers.  The attorneys will then have several minutes to 

review their notes, to confer with each other, with their 

clients, with their professionals seated at their respective 

counsel tables, to determine how they wish to exercise their 

peremptory challenges.

In a case with twelve jurors and four alternate 

jurors, the Government has a total of six peremptory 

challenges and the Defendant has ten peremptory challenges.  

Each party will also be given two alternate challenges.

The Court will conduct six rounds of peremptory 
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challenges:  In the first round, the Government will exercise 

the first challenge and the Defendant will exercise the next 

two challenges; in the second round, the Defendant will 

exercise two challenges followed by one challenge from the 

Government; In the third round, the Government will exercise 

the first challenge and the Defendant will exercise the next 

two challenges; in the fourth round, the Defendant will 

exercise two challenges, followed by one challenge from the 

Government; in the fifth round, the Government will exercise 

one challenge, followed by one challenge from the Defendant; 

in the sixth round, the Defendant will exercise one challenge 

followed by one challenge from the Government.  

The Court will then hold two alternate strike 

rounds:  In alternate juror round one, the Defendant will 

issue the first challenge and the Government will follow with 

one challenge; in alternate juror round two, the Government 

will exercise one challenge, followed by one challenge from 

the Defendant.

All the challenges that I have just described may be 

exercised against any of the 36 potential jurors in the box at 

any time.

Are there any questions before we bring the jury 

pool into this courtroom?  

From the Government? 

MR. BINI:  No, your Honor.
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THE COURT:  From defense? 

MR. JACKSON:  No, your Honor.

THE COURT:  All right.  We're going to allow the 

parties, and counsel, if they would like, to take a ten-minute 

comfort break while the jurors are being brought up from the 

jury room and brought into the courtroom.  So, now is your 

time to do that if you would like to do that.  Ten minutes.  

(A chorus of thank yous; recess taken.) 

THE COURT:  You may be seated.

(A chorus of thank yous.)

THE COURT:  I've been informed that we can bring the 

jurors in now, so we'll start to do that.

(Prospective jurors enter.)

THE COURT:  You may be seated, ladies and gentlemen, 

as you fill in the seats.  Thank you for your patience.

THE COURTROOM DEPUTY:  Judge, all the jurors are 

seated.

THE COURT:  Thank you, Mr. Jackson.  I'm going to 

ask you to call the case and then administer the oath to the 

jurors.  

Would you call the case, please? 

THE COURTROOM DEPUTY:  Criminal cause for jury trial 

and selection, Docket No. 18-CR-681, USA v. Boustani.  

Jurors, please stand.  Raise your right hands.

You, and each of you, do solemnly swear or affirm 
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that the answers you are about to give touching upon your 

qualifications to serve as prospective jurors in this case now 

before the Court shall be the truth, the whole truth and 

nothing but the truth, so help you God? 

(A chorus of I dos.) 

THE COURT:  Thank you, ladies and gentlemen of the 

jury.  Please be seated.  

Good morning to each and every one of you, and thank 

you for your patience.  I very much appreciate it, as do all 

of the lawyers and the parties.  And on behalf of all the 

judges of the Eastern District, I thank you in advance for 

your service.

As I tell every jury, I know that each and every one 

of you has something else you would rather be doing, someplace 

else you would rather be, and something that is part and 

parcel of the everyday importance of your lives, and we 

respect that.  So, we know that.

I want each of you to take a deep breath and to 

relax.  We are here for a serious purpose, but it is a purpose 

that makes each of us proud to be a citizen of this great 

nation, and that is to serve the interest of justice.

My name is William Kuntz, and I am the United States 

Federal District Court Judge who has the honor and privilege 

of trying this with you.  

We are now about to engage in a time-honored process 
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called "voir dire."  This is just a traditional way of saying 

that we are going to ask you, the prospective members of the 

jury, whether you have a problem or an issue that would 

prevent you from serving on this particular jury; that is to 

say, whether any of you should be excused from service for 

what we judges and lawyers call "for cause."

For example, if you were married or otherwise 

related to one of the lawyers trying this case or if you work 

for the United States Attorney's Office or if you work for one 

of the Defendant's counsel, that would be a for-cause reason 

to be excused from service in this particular case.

Also, we give an opportunity for the lawyers on each 

side to excuse a certain number of potential jurors without 

having to give any particular reason.

The Court estimates that this trial will conclude no 

later than Friday, November 22 of 2019; it may conclude 

sooner, but no later than November 22 of 2019.  And we do not 

sit on the Veteran's Day, which is Monday, November 11.  

We will start the trial today, with jury selection.  

At the end of jury selection today, we will adjourn until 

tomorrow morning at 9:30 a.m.  So, today will be consumed with 

jury selection, and then tomorrow we will have opening 

statements from counsel and we'll begin the trial.  So, I just 

want you to be thinking about that in terms of timing.

We will meet each day beginning at 9:30 a.m. in this 
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courtroom and we will stop at 5 p.m.  

You see that big clock right there?  

I don't care how brave the lawyers are, Matlock, 

Perry Mason, Chief Justice Roberts, when 5 o'clock hits, they 

stop because I make them stop.  You can hold me to that, 

because you'll be sitting in that jury box, and about five to 

five you'll start looking up and you'll look over at me like, 

Okay, Judge, you gonna keep your promise?  

The answer is yes.  The lawyers won't like it, but 

the jurors love it because I know you've got to plan your 

trips home.  And, so, 5 o'clock every day a hard stop.

Now, in a few minutes, I will ask you if the 

timetable that I presented -- a trial that may go to Friday, 

November 22, and a hard start at 9:30 a.m. and a really hard 

stop at 5 p.m. -- provides a problem and presents a problem 

for you.  I'll ask you in a few minutes if it does, to raise 

your respective paddle, and we will discuss with you and the 

lawyers over here to my left at what we call the "sidebar," 

which means we'll discuss it in private.  We put on a white 

noise machine so that everyone doesn't listen to our 

discussions at the sidebar.

Mr. Jackson, will you turn on the white noise?  

THE COURTROOM DEPUTY:  (Complies.)

THE COURT:  Thank you.

It's annoying, but it has the advantage of when 
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we're over at the sidebar having our private discussions, they 

are private.  And, so, you can tell us what it is that 

concerns you, and it will stay with us here at the sidebar.

We're not here to embarrass anyone.  This is not TV, 

this is not politics.  This is the grown-up world.  You're 

real jurors in a real case and we respect that.  You will not 

be forced to discuss any private matters in front of everyone.  

This is not the gotcha world.  We are all adults and we are 

all here together to support each other's rights and privacy 

respectfully.  

Again, take a deep breath and relax and know that 

you have the thanks of the Court.

Now this is a criminal prosecution brought by the 

United States of America.  The united States has brought 

charges against the Defendant, Mr. Jean Boustani.  The charges 

are an accusation and nothing more than an accusation.  They 

are not evidence and they are not to be considered by you, the 

jury, in arriving at a verdict.  They are just charges.

In response to the charges against him, the 

Defendant, Mr. Boustani, has pled, as is his absolute right 

under our Constitution, not guilty.  The Defendant is presumed 

to be innocent and presumed to be not guilty unless and until 

such time as his guilt has been proven by the Government 

beyond a reasonable doubt.

If you are selected as a juror in this case, it will 
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be your sworn absolute duty to determine whether based on the 

evidence presented at this trial, and solely on the evidence 

presented at this trial, that the Government has, in fact, 

proven its case beyond a reasonable doubt; proven its case 

beyond a reasonable doubt that this Defendant is guilty of the 

crimes charged.  If the Government does not meet its burden of 

proof beyond a reasonable doubt, you must find the Defendant 

not guilty.

I will now ask the attorneys to rise and to 

introduce themselves, beginning with the Government and then 

defense counsel, their institutional affiliations, and their 

clients to you.  

Please stand and do so.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, Lucius Jackson, William DiNardo, Angela 

Tassone, and Special Agent Fatima Haque, for the United 

States.

THE COURT:  Thank you.  Please be seated.  

Defense, please stand and introduce yourselves.

MR. JACKSON:  Good morning, ladies and gentlemen.  

My name is Randall Jackson.  I'm with the Willkie Farr law 

firm.  I represent Mr. Jean Boustani.

MR. SCHACHTER:  Good morning.  My name is Michael 

Schachter.  I'm also with the Willkie Farr firm and I also 

represent Mr. Boustani.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection

LAM     OCR     RPR

15

MS. DONNELLY:  Good morning.  I'm Casey Donnelly, 

also with Willkie Farr & Gallagher, and I also represent 

Mr. Boustani.

MR. DISANTO:  Good morning.  My name is Philip 

DiSanto.  I also represent Mr. Boustani and I'm with the 

Willkie Farr law firm. 

MR. MCLEOD:  Good morning.  Ray McLeod, representing 

Mr. Boustani.

THE COURT:  And just so the record is clear, let 

there be no mystery about it, the gentleman there is? 

THE DEFENDANT:  Excuse me, your Honor.  

Good morning.  My name is Jean Boustani.

THE COURT:  Thank you.  You may be seated.  Thank 

you all.

I'm going to stop right here and ask does anyone in 

the potential jury pool know the Defendant, Mr. Jean Boustani, 

who just introduced himself?  

If so, please raise your paddle high so we can see 

the numbers.  Anyone know Mr. Boustani, raise your paddle.

I see one paddle, No. 48.  Thank you very much.  

Any other paddle numbers? 

Now, in this case, the Government charges 

Mr. Boustani with wire fraud conspiracy, securities fraud 

conspiracy, and money laundering conspiracy.  

I'm now going to ask each and every one of you 
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potential jurors some questions about your ability to serve on 

this jury.  Please listen to my questions and comments.  I 

have asked the attorneys to introduce themselves, their 

institutional affiliations, and their clients to determine if 

you know them.  And now I'm going to ask the following 

questions, so please listen.

First, have any of you had any direct dealings, 

business, social, or otherwise, with any of the attorneys who 

have just introduced themselves to you?

If so, please raise your paddle high and keep it up 

until I call your number.

I see no paddles raised.  Thank you.

Now, the lawyers in this case on both sides have 

given the Court a list of prospective witnesses who may or may 

not be called and their names and entities that may or may not 

be referenced during the trial.  So, this is an overly 

inclusive list, if you will.  I'll ask you to listen to the 

list of names and please lit the Court know if you know or 

think that you might know or if you had any dealings with 

anyone or more of them.  If you do have or think you may have 

had such dealings, please raise your paddle, and we will 

discuss it at the sidebar.  

If someone's name is Joe Jones and I read that name 

out, it may or may not be the same Joe Jones, but raise your 

paddle in a super abundance of caution, and then we'll discuss 
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it at the sidebar.

First, does anyone know Najib, N-A-J-I-B, Allam, 

A-L-L-A-M; if so, raise your paddle. 

I see no paddles raised.

Next, Christopher Balster, B-A-L-S-T-E-R; I see no 

paddles raised.

Next, Francisco Baron; I see no paddles raised.

Next, Eric Baurmeister, B-A-U-R-M-E-I-S-T-E-R; I see 

no paddles raised.

Next, Ms. Victoria Buck, B-U-C-K; I see no paddles 

raised next. 

Next, Mr. John Buggenhagen, B-U-G-G-E-N-H-A-G-E-N; I 

see no paddles raised.  

Next, Mr. Andrew Burton; I see no paddles raised.

Next, Mr. Michael Carney; I see no paddles raised.

Next, Mr. Manuel Chang; I see no paddles raised.  

Next, Mr. Antonio Do Rosario; I see no paddles 

raised.

Next, Ms. Marissa Drew; I see no paddles raised.

Next, Steven Ebbro, E-B-B-R-O; I see no paddles 

raised.

Next, Mr. Anthony English; I see no paddles raised.

Next, Mr. Michael Formosa; I see no paddles raised.

Next, Mr. Joseph Grise, G-R-I-S-E; I see no paddles 

raised.
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Next, Mr. Arif, A-R-I-F, Joshi, J-O-S-H-I; I see no 

paddles raised.

Next, Mr. Daniel last name J-U-R-K-O-W-I-C-Z; I see 

no paddles raised.

Next, Mr. Jason Kaplan with a K, K-A-P-L-A-N; I see 

no paddles raised.

Next, Ms. Cicely last name is L-E-E-M-H-U-I-S; I see 

no paddles raised.

Next, Mr. Pavel, P-A-V-E-L, last name L-V-O-V, as in 

Victor; I see no paddles raised.

Next, Sean, S-E-A-N, Mossman, M-O-S-S-M-A-N; I see 

no paddles raised.

Next, Teofilo, which is spelled T-E-O-F-I-L-O, last 

name N-H-A-N-G-U-M-E-L-E; I see no paddles raced.

Next, Aneesh Partap, A-N-E-E-S-H P-A-R-T-A-P; I see 

no paddles raised.

Next, Mr. Peter last name P-A-P-A-Z-O-G-L-O-U; I see 

no paddles raised.

Next, Mr. Andrew Pearse, P-E-A-R-S-E; I see no 

paddles raised.

Next, Mr. William Perry; I see no paddles raised.

Next, Mr. Jonathan Polonitza, P-O-L-O-N-I-T-Z-A; I 

see no paddles raised.

Next, Mr. John Rabena, R-A-B-E-N-A; I see no paddles 

raised.
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Next, Mr. John Rubino, R-U-B-I-N-O; I see no paddles 

raised.

Next, Mr. Nicholas Sagna, S-A-G-N-A; I see no 

paddles raised.

Next, Nathan Sandler, S-A-N-D-L-E-R; I see no 

paddles raised. 

Next, Marco Santamaria; I see no paddles raced.

Next, Dominic Schultens, S-C-H-U-L-T-E-N-S; I see no 

paddles raised.

Next, Stuart hyphenated last name S-C-L-A-T-E-R dash 

Booth; I see no paddles raised.

Next, Janssen, J-A-N-S-S-E-N, S-I-N-A-N-A-N; I see 

no paddles raised.

Next, Surgan, S-U-R-J-A-N, Singh, S-I-N-G-H; I see 

no paddles raised.

Next Karl, with a K, Snow; I see no paddles.

Next, Wendy Spaulding; I see no paddles.

Next, Detelina Subeva, S-U-B-E-V-A; I see no paddles 

raised. 

Next, Sahil Tandon, T-A-N-D-O-N; I see no paddles 

raised. 

Next Peter Kuhn, K-U-H-N; I see no paddles raised.

Next, Johan Valentijn, V-A-L-E-N-T-I-J-N; I see no 

paddles raised.

Next, Stuart W. Bryant; I see no paddle raised.
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Next, David C. Hinman; I see no paddles raised.

Next, first name C-H-U-D-O-Z-I-E, last name 

O-K-O-N-G-W-U; I see no paddles raised.

Next, Malene, M-A-L-E-N-E, McMahon; I see no paddles 

raised. 

Next, Sleiman, S-L-E-I-M-A-N, last name L-E-B-B-O-S; 

I see no paddles raised.

Next, Robert Philippa, P-H-I-L-I-P-P-A; I see no 

paddles raised.  

Next, Farrell Binder, B-I-N-D-E-R; I see no paddles 

raised.

Next, Allison Kirshner; I see no paddles raised.

Next, a company called Privinest, 

P-R-I-V-I-N-V-E-S-T; I see no paddles raised. 

Next, Abu, A-B-U, D-H-A-B-I, last name M-A-R; I see 

no paddles raised.

Next company, Logistics International; I see no 

paddles raised.

Next, Palomar, P-A-L-O-M-A-R; I see no paddles 

raised. 

Next, Credit Suisse; I see paddles raised.  Let me 

call out the numbers, then you can put your paddle down. 

No. 26, thank you.  

You can put it down when I call it out. 

No. 30, thank you; No. 45, thank you; No. 77, thank 
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you; 79, thank you; 85, thank you; 86, thank you; 116, thank 

you; 117, thank you; 120, thank you; 129, thank you; 13, thank 

you.  

Anyone else need to raise your paddle on Credit 

Suisse?

Raise it, please.  Don't talk, just raise.  If you 

have an issue with it, please raise your paddle high.  

Credit Suisse, going once?  Going twice?  All right.

VTB, that entity, anyone know that entity?  I see no 

paddles.  

Next, is a company Proindicus, P-R-O-I-N-D-I-C-U-S, 

S.A.; I see no paddles raised.

Next, a company E-M-A-T-U-M, anyone know that 

entity?  I see no paddles raised.

Next, Mozambique Asset Management; I see no paddles 

raised.

Is there anyone who knows me personally or has had 

any dealings with me?  

If I do not recognize you as I look out into the 

prospective jury panel, please do not be offended.  If I 

recognize you and you do not remember me, I promise I will not 

be offended.  

Anyone know me?

So much for my rockstar status.  

I now have some general questions for you:  Do you 
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have any knowledge about the parties or the case that might 

influence you in deciding this case or have you read or heard 

anything at all about this case?  

If so, please raise your paddle high until I call 

out your number.

I see Paddle No. 98, I see Paddle No. 38.  Thank 

you.  

Any other paddles?  I see no other paddles.

If you believe that any group does not receive fair 

treatment from police, prosecutors, or law enforcement 

agencies or if you believe that any group receives 

preferential treatment from police, prosecutors, or law 

enforcement agencies and you feel that you would be unable to 

put aside such opinions or beliefs in evaluating the evidence 

presented in this courtroom at this trial, please raise your 

paddle now and keep it up high until I call out your number.  

Thank you, No. 17, thank you.

You may put it down when I call it out. 

No. 8 eight, thank you; No. 5, thank you; 15, thank 

you; 27, thank you; thirty -- six, thank you, 36; 34, thank 

you; 37, thank you; 40, thank you; 46, thank you; 48, thank 

you; 49, thank you; 45, thank you; 53, thanks; 59, thank you; 

60, thank you; 73, thank you; 75, thanks; 77, thank you; 76, 

thank you; 78, thank you; 82, thank you; 93, thank you; 85, 

thank you; 86, thank you; 97, thank you; 108, thank you; 130, 
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thank you.  

Any other paddles need to be raised that I haven't 

called out?  Okay.

Is there anything in what you have seen, heard, 

read, or experienced about the United States Department of 

Justice or the FBI that would make it difficult for you to 

render a fair and impartial verdict in this case?  If so, 

please raise your paddle, and I'll call out the number. 

No. 17, thank you; No. 73, thank you; No. 15, thank 

you; No. 34, thank you; No. 37, thanks; No. 62, thank you; No. 

97, thank you.  

Anyone else?  I see no other paddles.

Have you ever served as a juror in a case, whether 

civil or criminal or both, or as a member of a grand jury, 

either federal or state or local?  If so, please raise your 

paddle high until I call out the number, then you can put it 

down.  Ever serve as a juror before. 

No. 9, thank you; 13, thank you; 18, thanks; 20, 

thank you; 26, thank you; 35, thank you; 34, thank you; 27, 

thank you; 30, thank you; 38, thank you; 43, thanks; 44, thank 

you; 46, thank you; 53, thank you; 54, thank you; 57, thanks; 

56, thanks; 58, thank you, you can put it down; 66, thank you; 

69, thank you; 73, thank you; 75, thanks; 90, thank you; 98, 

thank you; 116, thank you; 126, thank you; 127, thanks; 129, 

thank you; 131, thank you.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection

LAM     OCR     RPR

24

Anyone else?

Have any of you, personally, or has anyone in your 

immediate family, however you define "family" -- that is to 

say your parents, spouse, children, siblings, or others that 

you consider family -- ever participated in a lawsuit as a 

party; that is to say, either as a defendant versus plaintiff, 

a party to a lawsuit?  

Has anyone ever participated as a party?  Please 

raise your paddle high, and I will call out your number.

No. 6, thank you; No. 19, thanks; 24, thank you; 32, 

thanks; 33, thanks; 34, thank you; 42, thank you; 44, thank 

you; 49, thanks; 62, thank you; 41, thank you; 66, thanks; 65, 

thanks; 67, thank you; No. 74, thanks; 75, thank you; 76, 

thank you; 81, thank you; 85, thanks; 86, thank you; 97, thank 

you; 101, thank you; 119, thank you; 121, thank you; No. 8, 

thank you; and No. 4, thank you.

Anyone else?

Have any one of you, personally, or has anyone in 

your family -- your parents, spouse, siblings, or others you 

consider your immediate family -- ever participated in a 

lawsuit or a criminal case as a witness?  If so, please raise 

your paddle.  Witness in a criminal case.

No. 32, thank you; 82, thanks; 78, thanks; 85, thank 

you; No. 9 thank you. 

Anyone else?  Okay.
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If you are selected to sit in this case, would you 

be able to render a decision based solely on the evidence 

presented at trial in this case and in the context of the law 

that I will provide to you in my instructions?  

You would have to disregard any other ideas, 

notions, or beliefs about the law or any biases or prejudice 

or any other views which you may have encountered in reaching 

your verdict and keeping in mind that under our legal system, 

Mr. Boustani is presumed innocent.  

If you will not be able to follow my instructions, 

if you are unwilling to follow my instructions, please raise 

your paddle now, and I'll call out your number.  Anyone?

No. 15, thank you; 17, thank you; 45, thanks; 37, 

thank you; 93, thanks; 78, thank you; 89, thank you; 97, thank 

you; 130, thank you. 

Anyone else?  

72, thank you.

Anyone else?

 

(Continued on the following page.) 
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THE COURT:  Is there any member of the panel who has 

any special personal obligation that makes you think it would 

be impossible for you to be present for jury duty between the 

hours of 9:30 a.m. and 5:30 p.m. every week day?  If so we 

will discuss it at the sidebar.  But please raise your paddle 

now.  

Number six, thank you.  Five, 14, thank you, 17 

thank you.  16 thank you, 23 thank you , 33 thank you , 32 

thank you, 34 thank you, 36 thank you, 37 thank you, 30 thank 

you, 42 thank you, 45 thank you, 44 thank you, 39 thank you, 

47 thank you, 48 thank you, 52 thanks, 51 thanks, 50 thanks, 

53 thank you, 54 thank you, 56 thank you, 57 thank you, 58 

thank you, 60 thank you, 59 thank you, 61 thank you, 62 thank 

you, 73 thanks, 69 thank you, 66 thank you, 65 thank you, 74 

thank you, 75 thank you, 76 thank you, 78 thank you, 88 thank 

you, 89 thank you, 84 thank you, 98 thank you, 99 thank you, 

100 thank you, 93 thank you, 25 thank you, 101 thank you, 104 

thank you, 108 thank you, 111 thank you, 114 thank you, 121 

thank you, 120 thank you, 122 thank you, 124 thank you, 125 

thank you, 126 thank you, 128 thank you, 130 thank you.  

Any numbers I missed?  Any paddles in addition?  

Okay.  

This case will undoubtedly involve listening to 

numerous recordings, looking at television monitors.  Those of 

you in the jury box, you have television monitors in front of 
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you.  That screen you see dropped down will be a monitor as 

well.  And the case will involve listening to recordings, 

looking at television monitors and reviewing typewritten and 

other exhibits.  Is there any member of the panel who has any 

disability or special need or medical issue that makes you 

think it would be difficult or impossible for you to serve as 

a juror in this case?  You do not need to tell everyone what 

it is.  As I said before, we'll discuss it privately over here 

at the sidebar with the white noise machine on.  

Is there anyone who thinks up front that they should 

not sit as a juror in this case for these reasons?  If so, 

raise your panel high and I'll call out the numbers.  Number 

28, thank you; number 37 thank you, 59 thank you, 67 thank 

you, 111 thank you.  Anyone else special needs issue that 

would preclude your service?  Okay 

Is there any member of this panel who has any legal 

education or legal training?  If so, please, raise your paddle 

now and hold it up.  

Number 39 thank you, number 48 thank you, number 10 

thank you, number 74 thank you, number 97 thank you, number 76 

thank you, 44 thank you, 97 thank you, 32 thank you, 198 thank 

you, 106 thank you.  Anyone else with legal training?

Okay.  Have you or has any relative of yours or 

close friend been a victim of a crime?  If so, please raise 

your paddle high and I'll call out your number.  Number 13 
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thank you, 4 thank you, 17 thank you, 7 thank you, 24 thank 

you, 25 thank you, 32 thank you, 36 thank you, 41 thank you, 

40 thank you, 46 thank you.  Keep them up high so I can see 

them.  47 thank you, 49 thank you, number 6 thank you, number 

30 thank you, 44 thank you, 45 thank you, 55 thank you, 54 

thank you, 53 thank you, 52 thank you, 59 thank you, 57 thank 

you, 65 thank you, 66 thank you, 69 thank you, 62 thank you, 

71 thank you, 15 thank you, 67 thank you, 54 thank you, 73 

thank you.  Over here, 76 thank you, 77 thank you, 82 thank 

you, 92 thank you, 93 thank you, 88 thank you, 86 thank you, 

94 thank you, 98 thank you, 101 thank you, 102 thank you, 104 

thank you, 108 thank you, 110 thank you, 111 thank you, 121 

thank you, 120 thank you, 126 thank you, 127 thank you, 130 

thank you.  Anyone else?  Any other paddles?  

Do you have any relationship, business, social, 

family or otherwise, with any member of law enforcement or 

government regulators?  If so, please raise your hand, your 

paddle.  Number 2 thanks, number five thank you, six thank 

you, 21 thank you, 26 thank you, 22 thank you, 32 thank you, 

44 thank you, 42 thank you, 41 thank you, 15 thank you, 48 

thank you, 50 thank you, 54 thank you, 64 thank you, 63 thank 

you, 62 thank you, 60 thank you, 57 thank you, 66 thank you, 

71 thank you, 74 thank you, 75 thank you, 76 thank you, 79 

thank you, 80 thank you, 82 thank you, 93 thank you, 84 thank 

you, 85 thank you, 86 thank you, 97 thank you, 101 thank you, 
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102 thank you, 94 thank you, 106 thank you, 108 thank you, 109 

thank you, 110 thank you, 111 thank you, 114 thank you, 115 

thank you, 116 thank you, 120 thank you, 130 thank you, 131 

thank you.  Any other paddles for that question?  Okay.  

Do any of you have any relationships with a 

prosecutorial office, a district attorney's office, United 

States Attorney's Office, State Attorney General's Office or 

any other office or with anyone working there, a relationship 

with a prosecutorial office?  If so raise your paddle and keep 

it up.  Six thank you, 39 thank you, 41 thank you, 42 thank 

you, 44 thank you, 45 thank you, 65 thank you, 93 thank you, 

106 thank you, 110 thank you, 121 thank you, 72 thank you.  

Anyone else, relationship with a prosecutorial office?  102, 

thank you.  Number 62, thank you.  Anyone else?  

Do any of you have strong, positive or negative, 

feelings, general or specific, about law enforcement and 

regulations or regulators, whether you have interaction with 

them or otherwise?  If so, please raise your paddles.  Strong, 

positive or negative, feeling, general organization, specific 

about law enforcement and regulators, please raise your 

paddle.  Number 9 thank you, number 8 thank you, four thank 

you, five thank you, 15 thank you, 17 thank you, 36 thank you, 

34 thank you, 31 thank you, 27 thank you, 40 thank you, 37 

thank you, 45 thank you, 44 thank you, 46 thank you, 47 thank 

you, 49 thank you, 53 thank you, 54 thank you, 55 thank you, 
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63 thank you, 62 thank you, 60 thank you, 59 thank you, 57 

thank you, 69 thank you, 72 thank you, 73 thank you, 64 thank 

you, 74 thank you, 76 thank you, 77 thank you, 78 thank you , 

93 thank you, 88 thank you, 85 thank you, 84 thank you, 105 

thank you, 97 thank you, 108 thank you, 103 thank you, 113 

thank you, 112 thank you, 111 thank you, 130 thank you, 120 

thank you, 115 thank you, 116 thank you, 124 thank you, 125 

thank you, 121 thank you.  Anyone else in response to that 

question?  

Do you believe that solely because a person is a law 

enforcement officer or a government employee that he or she is 

more likely or less likely to tell the truth than a person who 

is not in a law enforcement or government employee position?  

If so, pleas raise your paddle and I'll call out your number.  

Number four thank you, number five thank you, 6 thank you, 7 

thank you, 8 thank you, 15 thank you, 31 thank you, 32 thank 

you, 34 thank you, 37 thank you, 59 thank you, 60 thank you, 

55 thank you, 63 thank you, 72 thank you, 73 thank you, 93 

thank you, 84 thank you, 85 thank you, 78 thank you, 86 thank 

you, 105 thank you, 103 thank you, 104 thank you, 102 thank 

you, 112 thank you, 111 thank you, 118 thank you, 116 thank 

you, 115 thank you, 125 thank you, 128 thank your, and 130 

thank you.  Anyone else?  I see no additional paddles. 

Have any of you ever been arrested or been the 

subject of a criminal investigation or case or do any of you 
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have an immediate relative who has been arrested or been the 

subject of a criminal investigation or a case?  Please raise 

your paddles.  I'll call out your number.  Number 7 thank you, 

13 thank you, 17 thank you, 19 thank you, 27 thank you, 24 

thank you, 34 thank you, 32 thank you, 44 thank you, 54 thank 

you, 50 thank you, 41 thank you, 46 thank you, 62 thank you, 

74 thank you, 75 thank you, 97 thank you, 108 thank you, 101 

thank you, 102 thank you, 110 thank you, 111 thank you, 112 

thank you, 121 thank you, 125 thank you, 127 thank you, 130 

thank you.  Anyone else?  

Some people believe that if someone has been 

arrested he or she must have been guilty of something.  Do you 

feel that way?  If so, please, raise your paddle.  Number four 

thank you, five thank you, 7 thank you, 15 thank you, 17 thank 

you, 47 thank you, 74 thank you, 84 thank you, 93 thank you, 

115 thank you.  Anyone else?  8, thank you.  Anyone else?

I see no additional paddles. 

Have you or any family member or close friend ever 

worked for a criminal defense lawyer or a private 

investigator?  If so, please, raise your paddle high.  

Criminal defense lawyer or private investigator?  26 thank 

you, 39 thank you, 86 thank you, 94 thank you, 93 thank you, 

10 thank you, 5 thank you, 42 thank you, 72 thank you.  Anyone 

else, criminal defense lawyer or investigator?  Okay. 

As I previously mentioned, the defendant is charged 
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with wire fraud conspiracy, securities fraud conspiracy and 

money laundering conspiracy.  Does anyone have strong opinions 

about these charges that would make it difficult for you to be 

fair and impartial as a juror in this case?  If so, please 

raise your paddle now and I'll call out your number.  17 thank 

you, 37 thank you, 45 thank you, 53 thank you, 55 thank you, 

62 thank you, 53 thank you, 73 thank you, 93 thank you, 76 

thank you, 97 thank you, 15 thank you, 118 thank you, 119 

thank you, 120 thank you, 121 thank you, 122 thank you, 128 

thank you, 130 thank you.  Anyone else on that question?  

Okay. 

Is there anything about this case -- and I know I 

have just described it in brief outline form -- is there 

anything about this case that would or might cause you to 

favor one side over other?  If so please raise your paddle now 

and I'll call out your number.  13 thank you, 15 thank you, 17 

thank you, 40 thank you, 37 thank you, 45 thank you, 49 thank 

you, 55 thank you, 53 thank you, 64 thank you, 62 thank you, 

72 thank you, 73 thank you, 74 thank you, 76 thank you, 93 

thank you, 97 thank you, 98 thank you, 121 thank you, 122 

thank you, 118 thank you, 128 thank you, 130 thank you, 131 

thank you.  Anyone else?  Okay. 

Will you be able to wait until all the evidence is 

in before you as the jury make up your mind as a juror?  If 

not, please raise your paddle now.  I see no paddles raised.  
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Will you be able to accept the proposition that the 

question of punishment is for the court alone to decide should 

that become necessary and that any possible punishment must 

not enter into the deliberations of the jurors as to whether 

or not the defendant on trial is guilty beyond a reasonable 

doubt?  If not, please, raise your paddle now.  45, thank you.  

Anyone else?

I see no other paddles raised. 

Under our system of law, the defendant is presumed 

to be innocent, presumed to be not guilty, and that 

presumption stays with the defendant unless and until you as 

the jurors are satisfied from the evidence before you that his 

guilt has in fact been proven by the United States government 

beyond a reasonable doubt.  First, because the defendant is 

presumed under the law to be innocent, no defendant is ever 

required by law to prove that he is not guilty, to prove that 

he is innocent of the charges.  Indeed, a defendant does not 

have to prove anything at all in a criminal trial.  Rather, it 

is the government that must prove a defendant's guilt beyond a 

reasonable doubt to you as the jury.  Is there any juror here 

who feels that he or she would not be able or willing to 

follow these principles?  If so please raise your paddle now.  

Number 17 thank you, 93 thank you, 112 thank you, 55 thank 

you.  Anyone else?  I see no other paddles.  

In the event that the defendant does not testify at 
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this trial, which is certainly his right, I will instruct you 

that this is not a factor which can in any way impact or even 

be considered by you during your deliberations.  Is there any 

juror who would not follow this principle?  If so, please, 

raise your paddle now.  17 thank you, 55 thank you, 93 thank 

you.  Anyone else who would not follow the principle?  I see 

no other paddles raised. 

Is there any juror who feels that even if the 

evidence established the defendant's guilt beyond a reasonable 

doubt that he or she as a juror might not be able to render a 

guilty verdict for reasons unrelated to the law and the 

evidence and the facts established in the case?  If so, please 

raise your paddle now.  Number 40, thank you, number 118 thank 

you. 

Anyone else?  I see no other paddles raised. 

Do you have any difficulty reading or understanding 

the English language?  If so, if you have a difficulty with 

the English language, because this trial will be conducted in 

English of course, please, raise your paddle now, if you have 

a general problem with it.  Number 11 thank you, number 12 

thank you, number 37 thank you, 59 thank you, 81 thank you, 83 

thank you, 28 thank you, 107 thank you, 113 thank you.  Anyone 

else?  Thank you.  118, thank you very much.  Anyone else?

Now, finally, having heard these questions is there 

anything else that I did not mention that you think I should 
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have mentioned for you that makes you think you could not be 

an impartial and fair juror in this case?  If association, 

please, raise your paddle and we'll discuss it at the sidebar.  

Number 74 thank you, 89 thank you, 55 thank you, 93 thank you, 

112 thank you, 106 thank you.  Anyone else?  Number 84, thank 

you.  Anyone else?

All right, now that you have heard each of my 

questions, I will ask my courtroom deputy, Mr. Jackson, to 

bring each juror to the sidebar.  We'll turn on the white 

noise machine that you heard earlier today.  If you are 

excused by the court, please hand your paddle to one of my law 

clerks before leaving the courtroom.  You are then to return 

to the jury department on the second floor and check in with 

the clerk at the main desk.  If you are not excused, please, 

return to your seat in the courtroom. 

Mr. Jackson, would you please commence the jury 

selection that we have just described.  

THE CLERK:  Juror No. One, please come forward.  

THE COURT:  Come to the sidebar.  

(Sidebar.) 

THE COURT:  Ma'am, please come forward.  How are 

you?  THE PROSPECTIVE JUROR:  I'm fine.  

THE COURT:  Nice to see you here today.  You are 

Ms. Williams, is that correct?

THE PROSPECTIVE JUROR:  Yes. 
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THE COURT:  Did you raise your paddle for any of 

those questions?

THE PROSPECTIVE JUROR:  No, I didn't.  There was 

nothing to raise.  There was just one question that I wasn't 

quite sure if I heard when you asked if anyone has ever served 

as a juror before. 

THE COURT:  Yes, ma'am.  Have you served?

THE PROSPECTIVE JUROR:  I have served once before. 

THE COURT:  Was it civil or criminal?  

THE PROSPECTIVE JUROR:  It was a civil case.  

THE COURT:  Without going into the details, did your 

jury reach a verdict in that case?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  That's good.  I don't need to know what 

it was.  About how long ago was that?

THE PROSPECTIVE JUROR:  That is like maybe -- 

THE COURT:  Ten years ago, five years ago?

THE PROSPECTIVE JUROR:  More than ten years.  Plus I 

always look at the mail to see if I have to come for jury 

duty. 

THE COURT:  I understand.  Thank you very much.  You 

can serve.  You can go back to that seat and hang on to that 

paddle.

MR. JACKSON:  Your Honor -- we have discussed 

already with the government -- we had thought there would be a 
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submission of a victim entities that they expected to be 

calling.  We had a miscommunication about that.  We think 

there are a few victim -- 

THE COURT:  No.  Are there other names that I should 

have been given to call out to the jury pool?  

MR. JACKSON:  Yes. 

THE COURT:  Give them to me.  You should have done 

it before.  You had ample opportunity to do it.  What is it?  

Is it a list of the names?  Write it down.  Print it out and 

hand it to me now.  It want to ask everybody about these 

names.

MR. JACKSON:  Can we confer momentarily? 

THE COURT:  You should have conferred momentarily in 

the 16 months you had to get ready for this trial.  You have a 

real jury here. 

(Pause.) 

THE COURT:  These are the additional names.  Let me 

go through it.  Morgan Stanley, NWI, Pharaoh, Alliance 

Bernstein.  Ice Canyon and Stone Harbor.  Are those the 

additional ones?  Anything else?  

MR. JACKSON:  No, your Honor. 

(In open court.) 

THE COURT:  Ladies and gentlemen, just to show you 

this is not like TV where everything is done in the first go 

round.  You can see I look Denzel Washington and not Darth 
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Vador.  The lawyers have been working hard and have just 

remembered there are a few other names that they have given to 

me that should be added to the list with respect to 

institutions, if anyone has knowledge of or interaction with, 

they would like you to raise your paddle.  We are going to do 

this and a global basis, rather than time and time again when 

you come up.  I apologize, blame it on Denzel. 

Morgan Stanley.  Anyone have any relationship with 

Morgan Stanley please raise it and I will call your number 

out.  Number 8, number 13, 23, 34, 32, 30, 39, 42, 45, 53, 60, 

50, 49, 48, 37, 46, 48, 57, 66, 74, 75, 76, 77, 79, 85, 86, 

97, 94, 102, 110, 103, 115, 120, 128.  Any other paddles on 

the Morgan Stanley? 

A company called NWI.  Anyone know of a company 

called NWI?  109.  Anyone else?  NWI.  All right.  

Company called Pharoah, like the ancient pharoahs.  

109.  Thank you. 

Anyone else?

Alliance Bernstein.  Anyone else on that one?  77, 

79, 109, 110, 55, 13, 65, 129. 

Anyone else, Alliance Bernstein?

A company called Ice Canyon?  Anyone on Ice Canyon, 

have any relationship or know of it.  I see no paddles.  And 

the other one, last one, is Stone Harbor.  109, 121.  Anyone 

else for Stone Harbor?  Okay.  Thank you. 
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We'll now ask Mr. Jackson to have Juror No. Two come 

to the sidebar and we'll turn on the white noise machine.  

Thank you.  

(Continued on next page.) 
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(Continuing) 

(Sidebar continuing outside the hearing of the 

prospective jurors.)

(Prospective Juror No. 2 present at sidebar.) 

THE COURT:  Hello young lady, please come forward.  

Thank you.  Welcome.  I appreciate your patience.  

You are Ms. Theresa Martinez?  

THE PROSPECTIVE JUROR:  Yes.  

THE COURT:  Yes.  And Did you raise your paddle on 

any of the issues?  

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those. 

THE PROSPECTIVE JUROR:  It was just one.  My 

brother's a police officer. 

THE COURT:  Where does your brother serve?

THE PROSPECTIVE JUROR:  In Brooklyn. 

THE COURT:  What precinct?

THE PROSPECTIVE JUROR:  Right here, near the bridge.  

THE COURT:  Near the bridge. 

THE PROSPECTIVE JUROR:  I don't know the number; 

83rd, I think. 

THE COURT:  83rd, 86th, something like that. 

THE PROSPECTIVE JUROR:  86th, 83rd. 

THE COURT:  Because he is a police officer, would 

that make it difficult or impossible for you to serve in a 
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case like this?  

THE PROSPECTIVE JUROR:  I don't think so. 

THE COURT:  You don't think so?  

THE PROSPECTIVE JUROR:  I don't think so.  

THE COURT:  Okay, I don't think so either.  You can 

serve.  

THE PROSPECTIVE JUROR:  Okay.  

THE COURT:  Go take your seat Number 2 there. 

THE PROSPECTIVE JUROR:  Okay.  

THE COURT:  Okay, next.  

(Prospective Juror No. 2 excused.) 

THE COURTROOM DEPUTY:  Juror 3.  

(Prospective Juror No. 3 present at sidebar.) 

THE COURT:  Hello.  Good morning.  

THE PROSPECTIVE JUROR:  Hi. 

THE COURT:  Thank you for your patience.  You are 

Ms. Tara Marie Shannon?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Thank you.  And did you raise your 

paddle on any of those issues?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Okay.  Is there any reason you cannot 

serve on a case like this?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Then you can serve, thank you.  Go back 
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to your seat.  

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  Thank you.  

(Prospective Juror No. 3 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 4.  

(Prospective Juror No. 4 present at sidebar.) 

THE COURT:  Hi, how are you?  

THE PROSPECTIVE JUROR:  Good.  How are you. 

THE COURT:  Thank you. 

You are Ms. Kathleen Mui?  

THE PROSPECTIVE JUROR:  Mui. 

THE COURT:  I appreciate your time and your 

patience.  

You raised your paddle on a couple of issues, why 

don't you tell us about those.  

THE PROSPECTIVE JUROR:  My ex-husband, his brother 

was charged for attempted murder and he ended up taking a 

guilty plea and he got deported back to Italy.  

And then my cousin was actually accused of getting 

into violent, I don't know, altercation with our nextdoor 

neighbor. 

THE COURT:  I'm sorry to hear about both of those.  

And tell me about those experience.  Anything about 

those experiences that would make it difficult for you to 

serve fairly and impartially in a case like this?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

SAM     OCR    RMR    CRR     RPR

43

THE PROSPECTIVE JUROR:  I had many problems with the 

prosecutors on the case, Aidala and Bertuna.  Aidala and 

Bertuna, that law firm.  

THE COURT:  Yes.  

THE PROSPECTIVE JUROR:  And then we were forced to 

hire another lawyer and they took our money.  It was a bad 

situation. 

THE COURT:  You know, I appreciate that and I 

appreciate your candor.  We will find a nice contract civil 

lawsuit for you to serve on, but you don't have to serve this 

one.  

Give the paddle to my law clerk and go back to the 

second floor.  Thank you for your service.  

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Thank you.   

(Prospective Juror No. 4 excused.) 

THE COURTROOM DEPUTY:  Juror 5.  

(Prospective Juror No. 5 present at sidebar.) 

THE COURT:  Hello.  How are you?  Thank you for 

coming forward, young lady.  

You are Ms. Catherine Boudreau?

THE PROSPECTIVE JUROR:  Correct. 

THE COURT:  And I appreciate your candor and your 

time.  You raised your paddle on a couple of issues including 

law enforcement.  
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Tell us about those.  

THE PROSPECTIVE JUROR:  I got a bunch of stuff going 

on.  My husband's a detective.

THE COURT:  With the NYPD?  

THE PROSPECTIVE JUROR:  No, Nassau County.  He's 

retired.  He's also being sued by a defendant -- 

THE COURT:  Oh, dear. 

THE PROSPECTIVE JUROR:  -- at the moment.  He just 

had to go and get deposed.  My father was a uniformed police 

officer.  My mother was a police matron.  I have lots of 

friends.  

THE COURT:  You know what, I am going to say thank 

you for your service.  We will find a nice boring contract 

case for you to serve on, but you are excused from this trial.  

Okay?  

THE PROSPECTIVE JUROR:  So, do I -- 

THE COURT:  So give your paddle to my law clerk and 

go back to the second floor.  My law clerk is right there.  

Do you have your paddle with you?

THE PROSPECTIVE JUROR:  No, I don't.  I have to get 

my stuff. 

THE COURT:  Then get your paddle, get your stuff and 

give the paddle to my law clerk and go back to the second 

floor jury room.  Okay?  

THE PROSPECTIVE JUROR:  Thank you very much. 
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THE COURT:  Thank you, ma'am.  Appreciate it.  

(Prospective Juror No. 5 excused.)

THE COURTROOM DEPUTY:  Juror 6. 

MR. BINI:  Your Honor. 

THE COURT:  Down, boys. 

MR. BINI:  Sure.  

THE COURT:  Down.

(Prospective Juror No. 6 present at sidebar.)

THE COURT:  Hello.  How are you?  

THE PROSPECTIVE JUROR:  How are you?

THE COURT:  Good.  I take it you have a relationship 

with law enforcement and certain time issues.  Why don't you 

tell us about why you raised your paddle?  

THE PROSPECTIVE JUROR:  Well, the law enforcement, I 

do have friends that are police officers, like that.  

THE COURT:  Okay.  

THE PROSPECTIVE JUROR:  Timewise, I have a small 

claims court issue myself coming up at the end of two weeks.  

I didn't know if this was going to the 22nd of November, that 

was tough.  And there was a couple of medical issues, one is 

an endoscopy. 

THE COURT:  You know what, say no more, you are 

excused from service in this trial.  Appreciate it.  Please 

give your paddle to my law clerk and go back to the second 

floor.  Okay?  
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THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Thank you very much.  

(Prospective Juror No. 6 excused.) 

THE COURTROOM DEPUTY:  Juror 7.  

(Prospective Juror No. 7 present at sidebar.) 

THE COURT:  Good afternoon, Ms. Murillo.  How are 

you?  

THE PROSPECTIVE JUROR:  Good afternoon; well.  

THE COURT:  Thank you for your patience.  

Did you raise your paddle on any of those issues 

that we talked about?  

THE PROSPECTIVE JUROR:  I did.  I raised my paddle 

for a family member being a victim of a crime. 

THE COURT:  Okay.  I'm sorry to hear that.  Was it 

recent?

THE PROSPECTIVE JUROR:  No.  

THE COURT:  And anything about that experience that 

would make it difficult for you to serve in a case like this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Okay.  Other issues that you raised your 

paddle on?  

THE PROSPECTIVE JUROR:  You asked a question along 

the lines of if somebody is sitting where the man is sitting, 

are they guilty?  

THE COURT:  Yes.  
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THE PROSPECTIVE JUROR:  And I did raise my paddle.  

Guilty of something you said. 

THE COURT:  You think they're will guilty of 

something?

THE PROSPECTIVE JUROR:  Being at the wrong place at 

the wrong time. 

THE COURT:  So you think they're guilty of 

something?  

THE PROSPECTIVE JUROR:  (Nodding.) 

THE COURT:  Okay.  We will excuse you from service 

and give you a nice civil case to work on.  

THE PROSPECTIVE JUROR:  Okay.  

THE COURT:  But the presumption of innocence is 

something that is bedrock.  

Give that paddle to my law clerk and go back to the 

second floor, ma'am. 

THE PROSPECTIVE JUROR:  Okay. 

THE COURT:  Thank you.  

(Prospective Juror No. 7 excused.) 

THE COURTROOM DEPUTY:  Juror 8.  

(Prospective Juror No. 8 present at sidebar.) 

THE COURT:  How are you?  

THE PROSPECTIVE JUROR:  Good.  How are you?

THE COURT:  Thank you.  You are Ms. Tsueiy Romano?  

THE PROSPECTIVE JUROR:  Yes. 
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THE COURT:  And I appreciate your time and your 

patience.  And I believe you raised your paddle on a couple of 

issues.  

THE PROSPECTIVE JUROR:  Uh-hum.  

THE COURT:  Why don't you tell us about those? 

THE PROSPECTIVE JUROR:  My brother is not in here, 

he's in overseas, but he was charged with the dealing with 

drugs.  

THE COURT:  I'm sorry.  

THE PROSPECTIVE JUROR:  And -- but he was not the 

main person, he was actually the middleman.  And he was 

convinced by his friend that it's no problem with it.  And 

unfortunately, it's a big issue.  And so -- but the evidence 

was against him that he was the person in charge. 

THE COURT:  Right. 

THE PROSPECTIVE JUROR:  And -- and I do feel that, 

you know, maybe the evidence can prove everything, but maybe 

on the side it may not be, you know, he's the main person.  So 

I do not feel -- you know, I may not be right person. 

THE COURT:  Do you feel that that would have an 

impact on your ability in this case?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Okay, then I will excuse you.  You can 

go back to the second floor. 

THE PROSPECTIVE JUROR:  Sure. 
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THE COURT:  Give the paddle to my law clerk and go 

back to the second floor.

Thank you.

(Prospective Juror No. 8 excused.)

MR. JACKSON:  Excuse me, Your Honor, I'm sorry to 

interrupt, but the issue the prosecutor -- I think the 

prosecutor is going to bring up -- 

THE COURT:  Excuse me, what's the problem?  

MR. JACKSON:  The defendant is not getting realtime, 

Your Honor.  We just ask if you can instruct the court 

reporter to activate the realtime.  

THE COURT:  Is the defendant not getting realtime?  

THE COURTROOM DEPUTY:  I don't know.  I had it set 

up.  

THE COURT:  No?  

(Pause.) 

THE COURT:  Is he willing to sit there and not have 

the realtime if the techies screwed it up, or do you want him 

to shlep up here with the marshals?  

MR. JACKSON:  If we can't activate it, we'll waive 

it, Judge.  If we can't activate it, we'll waive it.  We just 

wanted to know if we could flip the switch.  

THE COURT:  I am not going to stop jury selection. 

MR. JACKSON:  That's fine, Judge. 

THE COURT:  So where are we on this, realtime or no?  
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So you are going to waive it?  

MR. JACKSON:  We'll waive it.  

THE COURT:  Let's call the next juror up.  

THE COURTROOM DEPUTY:  Juror 9.  

(Prospective Juror No. 9 present at sidebar.) 

THE COURT:  Good afternoon.  

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  Thank you.  You are Ms. Mary Grace 

Giommetti?  

THE PROSPECTIVE JUROR:  Always have been. 

THE COURT:  Excellent, excellent.  Well, thank you 

for your patience, young lady.  I appreciate your coming 

forward.  

Now tell me, did you raise your paddle on any of 

those issues?  

THE PROSPECTIVE JUROR:  I did. 

THE COURT:  Tell us about those.  

THE PROSPECTIVE JUROR:  I was on petit juries and 

grand juries and witnesses, so I am familiar. 

THE COURT:  You touched a lot of the bases. 

THE PROSPECTIVE JUROR:  Yeah.  I've also been -- 

THE COURT:  Putting all those together, anything 

about those experiences that would make it difficult or 

impossible for you to be fair and impartial in this case?  

THE PROSPECTIVE JUROR:  Made me happy I went into 
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finance and not law. 

THE COURT:  Well, you are going to define it, so 

tell us about that.  

THE PROSPECTIVE JUROR:  I was a compliance officer 

in a retail bank for 36 years. 

THE COURT:  I have a feeling that maybe you are a 

little too experienced in this area. 

THE PROSPECTIVE JUROR:  That doesn't mean that I 

wouldn't be fair. 

THE COURT:  Well, it doesn't mean you wouldn't be 

fair, but it might mean it would be a little bit of a struggle 

for you. 

THE PROSPECTIVE JUROR:  I think so. 

THE COURT:  My wife is a physician and she was once 

up for jury service in state court and the judge said:  

Doctor, would you put your views about this -- it happened to 

be an area that she practiced in -- aside and accept those of 

the testimony?  And she said:  Of course not, I'm a physician.  

So she came home and she was very mad that the judge excused 

her.  

THE PROSPECTIVE JUROR:  I'm a banker. 

THE COURT:  So don't get mad, but you are excused 

from this trial.  We'll find a nice boring civil case that 

involves nothing about -- 

THE PROSPECTIVE JUROR:  That would be great.  
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THE COURT:  Okay.  Give the paddle to my court 

deputy -- 

THE PROSPECTIVE JUROR:  And I take myself -- 

THE COURT:  Back to the second floor.

THE PROSPECTIVE JUROR:  That's great.  Good luck, 

everybody.  

THE COURT:  Thank you.  Bye-bye.  

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 9 excused.) 

THE COURTROOM DEPUTY:  Juror 10.  

(Prospective Juror No. 10 present at sidebar.) 

THE COURT:  Good afternoon.  You are Ms. Rodriguez.  

Thank you for your patience.  

Did you raise your paddle on any of those issues we 

talked about?

THE PROSPECTIVE JUROR:  I did.  

THE COURT:  Tell us about those.  

THE PROSPECTIVE JUROR:  Half my family are lawyers.  

THE COURT:  Family of lawyers, okay.  Civil?  

Criminal?  Both?  

THE PROSPECTIVE JUROR:  Both. 

THE COURT:  Okay.  Anything about that experience 

that would make it difficult for you to be fair and impartial 

in this case?  

THE PROSPECTIVE JUROR:  No. 
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THE COURT:  Would you talk to them about the case 

during the trial or would you just tell them "I'm trying a 

case and I can't talk to you about it"?

Tell me the truth.  

THE PROSPECTIVE JUROR:  We've been through this 

many, many times and we just stay away from that. 

THE COURT:  Okay, so you would not discuss the case 

with them during.  

Any other issues you raised your paddle on?  

THE PROSPECTIVE JUROR:  Well, I'm a corporate 

accountant. 

THE COURT:  Tell me about that.  

THE PROSPECTIVE JUROR:  And I have -- I have a minor 

in international law for accounting.  

THE COURT:  Okay.  Do you think you might know a 

little too much to serve on a case like this?  

You have got to look the old judge in the eye here 

and tell me the truth.  What do you think?  

THE PROSPECTIVE JUROR:  I think I know plenty. 

THE COURT:  Do you think you might know too much?  

THE PROSPECTIVE JUROR:  Maybe. 

THE COURT:  I think if you know too much we can't 

have you serve.  So, thank you.  Please give the paddle to my 

law clerk and go back to the second floor.  We'll give you a 

nice contract case.  
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THE PROSPECTIVE JUROR:  It would have been 

interesting, but thank you.  

THE COURT:  A little too interesting.  We'll give 

you a case that is a little more boring.  Thank you, ma'am.  

Go back to the second floor.  

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 10 excused.) 

THE COURTROOM DEPUTY:  Juror 11.  

(Prospective Juror No. 11 present at sidebar.) 

THE COURT:  Good afternoon, sir. 

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  I see you raised your paddle on a couple 

of issues.  

Tell us about those.  

THE PROSPECTIVE JUROR:  I have a concern. 

THE COURT:  Yes. 

THE PROSPECTIVE JUROR:  And it's my understanding of 

English. 

THE COURT:  Understanding English?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  This is going to be a very technical 

case in some ways.  

THE PROSPECTIVE JUROR:  Yes.  

THE COURT:  So say no more, I understand.  I 

appreciate your candor.  
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Please give the paddle to my law clerk and go back 

to the second floor.  

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Thank you.  

(Prospective Juror No. 11 excused.) 

THE COURTROOM DEPUTY:  Juror 12.  

(Prospective Juror No. 12 present at sidebar.) 

THE COURT:  How are you today?  

Good afternoon.  Thank you for your patience, young 

man.  Did you raise your paddle on any issues?

THE PROSPECTIVE JUROR:  Just one. 

THE COURT:  Tell us about that.  

THE PROSPECTIVE JUROR:  Because don't understand 

English very -- 

THE COURT:  Your English is not quite up to it?  I 

appreciate that.  We will excuse from you service.  Please 

give your paddle to my law clerk and go back to the second 

floor. 

THE PROSPECTIVE JUROR:  Second floor?

THE COURT:  Second floor, back where you were.  

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  Thank you.  God bless.  

(Prospective Juror No. 12 excused.)  

THE COURTROOM DEPUTY:  Juror 13.  

(Prospective Juror No. 13 present at sidebar.)
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THE COURT:  Good afternoon, Mr. Chin.  How are you?   

THE PROSPECTIVE JUROR:  Good.  And yourself?  

THE COURT:  I'm fine, sir.  Thank you for asking.  

I gather you raised your paddle on a couple of 

issues?  

THE PROSPECTIVE JUROR:  Oh, right.  

THE COURT:  Tell us about those. 

THE PROSPECTIVE JUROR:  Oh, I was a little concerned 

just because I work at an investment firm.  So I deal with 

most of these other security firms that he's dealing with.  

Also, I have a lot of experience regarding 

securities fraud.  I'm a Series 57 with FINRA.  So I mean it's 

our job, we get trained for this stuff. 

THE COURT:  Seems like we ought to put you on a nice 

automobile case.

THE PROSPECTIVE JUROR:  Yes.  So my concern would be 

like, perhaps, if his case is, I don't know, electronic 

related or something like that, or, you know, then maybe my 

technical expertise might bias my judgment. 

THE COURT:  We can't have a biased juror.  I 

appreciate your candor.  We'll send you back to the second 

floor.  Please give the paddle to my law clerk and go back to 

the second floor.  

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  Thank you.  
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(Prospective Juror No. 13 excused.) 

THE COURTROOM DEPUTY:  Juror 14.  

(Prospective Juror No. 14 present at sidebar.) 

THE COURT:  Hello, Ms. Landau.  How are you? 

THE PROSPECTIVE JUROR:  Good.  How are you?  You 

sound exactly like James Earl Jones.  That's all I was 

thinking. 

THE COURT:  Somehow nobody ever says I look like 

Denzel, I get it.  Especially my wife, she says forget about 

it.  

So I take it you have some special family situations 

that make it difficult to serve?

THE PROSPECTIVE JUROR:  I am going on a flight.  I'm 

going away on November 6th. 

THE COURT:  Have a nice trip. 

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Please give the paddle to my law clerk 

and go back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you so much. 

THE COURT:  Thank you.  

(Prospective Juror No. 14 excused.) 

THE COURTROOM DEPUTY:  Juror 15.  

(Prospective Juror No. 15 present at sidebar.) 

THE COURT:  Good afternoon, sir.  

THE PROSPECTIVE JUROR:  Good afternoon. 
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THE COURT:  Thank you for your patience, and I 

appreciate it.  

You raised your paddle on a number of issues, so why 

don't you just summarize them for us.

THE PROSPECTIVE JUROR:  Well, I don't know, the only 

thing I could say is that I would lean towards the Government, 

the agents, the police.  I used to work as a Customs patrol 

officer and, you know, in any case I would feel that the 

agent, the officer, whoever, you know, people don't arrest 

people for nothing.  That's my belief.  

THE COURT:  Well, you know what, you are absolutely 

entitled to your belief and we will get you a nice civil fraud 

contract case to go on, but we will excuse you from service in 

this case.  

Would you take your paddle, give it to my law clerk 

and go back to the second floor, sir.  

THE PROSPECTIVE JUROR:  Thank you, Your Honor.  

THE COURT:  Thank you for your candor.  

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 15 excused.) 

THE COURTROOM DEPUTY:  Juror 16.  

(Prospective Juror No. 16 present at sidebar.) 

THE COURT:  Good afternoon.  How are you?

THE PROSPECTIVE JUROR:  Good.  How are you?  

THE COURT:  Did you raise your paddle on any of the 
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issues?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  No; okay.  

Would you be able to serve in a case like this?  

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Yes, then you can serve.  Go back, take 

a seat.  Thank you.  

(Prospective Juror No. 16 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 17.  

(Prospective Juror No. 17 present at sidebar.) 

THE COURT:  Yes.  How are you?  Good afternoon.  

Nice to see you, sir.  I believe you raised your paddle on 

numerous occasions. 

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  You don't have to prove anything to 

me -- 

THE PROSPECTIVE JUROR:  Yeah, yeah, yeah.  

THE COURT:  -- just tell me the bottom line. 

THE PROSPECTIVE JUROR:  I am in school from 6:00 to 

9:00.  

THE COURT:  Okay.  

THE PROSPECTIVE JUROR:  Wednesday and Thursdays. 

THE COURT:  And where are you in school?  

THE PROSPECTIVE JUROR:  Suffolk County Community 

College in Selden. 
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THE COURT:  So you really could not get from here at 

5:30 out there by 6:00.  

THE PROSPECTIVE JUROR:  Yeah, I don't think by 5:30 

either. 

THE COURT:  You know what, you are excused.  

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  Give the paddle to my law clerk and go 

down to the second floor.  Thanks.  

(Prospective Juror No. 17 excused.) 

THE COURTROOM DEPUTY:  Juror 18.  

(Prospective Juror No. 18 present at sidebar.) 

THE COURT:  Hey, how are you?  

THE PROSPECTIVE JUROR:  I'm doing well. 

THE COURT:  Thank you, young lady.  I gather that 

you have personal obligations and prior jury service to tell 

us about.  

THE PROSPECTIVE JUROR:  Well, it was just the 

timeframe when you had mentioned the 5:30.  

THE COURT:  Yes. 

THE PROSPECTIVE JUROR:  I mean I have to get home.  

I'm the only one to take out my dog.  I mean I could possibly 

get a dog sitter to take him out during the day, because you 

originally said 5 o'clock, then you said 5:30. 

THE COURT:  No, 5 o'clock we are out of here.  

THE PROSPECTIVE JUROR:  Yeah. 
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THE COURT:  When it goes to 5 o'clock, I shut them 

down. 

THE PROSPECTIVE JUROR:  Oh, I could manage that. 

THE COURT:  9:30 in the morning is when we start -- 

THE PROSPECTIVE JUROR:  Right. 

THE COURT:  -- and we have a hard stop at 5:00.  

Could you do that? 

THE PROSPECTIVE JUROR:  I think I could do that 

because I work in the city.  It would be around the same time 

getting home. 

THE COURT:  That's cool.  Any other issues?

THE PROSPECTIVE JUROR:  No, that was basically it.  

THE COURT:  Okay, you can serve.  Thank you.  

THE PROSPECTIVE JUROR:  All right.  

(Prospective Juror No. 18 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 19.  

(Prospective Juror No. 19 present at sidebar.) 

THE COURT:  Welcome.  

THE PROSPECTIVE JUROR:  Hi.  I love your voice. 

THE COURT:  Well, you are very kind.  Nobody buys 

the Denzel part.  The voice part I got, but not the other 

part.  Thank you, ma'am.  

I gather you raised your paddle on a couple of 

issues, so why don't you tell us about those. 

THE PROSPECTIVE JUROR:  Well, the first is the 
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timing.  I support almost 500 schools in Queens in 

assessments; city, state and federal assessments and also 

PSATs, SATs, AP and that's all happening. 

THE COURT:  That is all happening now.  

THE PROSPECTIVE JUROR:  What?

THE COURT:  It's all happening now?

THE PROSPECTIVE JUROR:  It's all happening starting 

now, trainings and things like that. 

THE COURT:  I understand.  It is the sweet spot of 

your time, so I will excuse from you jury service in this 

case.  

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  And I thank you, please give the paddle 

to my law clerk.  And keep up God's work where you're doing 

it.  Go back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 19 excused.) 

THE COURTROOM DEPUTY:  Juror number 20.  

(Prospective Juror No. 20 present at sidebar.) 

THE PROSPECTIVE JUROR:  Hello. 

THE COURT:  Good afternoon, young lady.  How are 

you?  

THE PROSPECTIVE JUROR:  Good. 

THE COURT:  Thank you.  Thank you for your service 

and your time.  
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I gather you've had prior jury service?  

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Okay, anything about that experience 

that would have an impact on the case here?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Was it civil or criminal?  

THE PROSPECTIVE JUROR:  Civil. 

THE COURT:  One case?

THE PROSPECTIVE JUROR:  A few.  I don't remember how 

many. 

THE COURT:  That's okay.  And without going into the 

details, did your jury reach a verdict?  

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Okay.  Anything about this case that 

would make it difficult for you to serve?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Then you can serve.  Thank you.  Okay.  

Go back and have a seat.  

(Prospective Juror No. 20 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 21.  

(Prospective Juror No. 21 present at sidebar.) 

THE COURT:  Good afternoon, Mr. Howard.  How are 

you?  

THE PROSPECTIVE JUROR:  Good. 

THE COURT:  Thank you for your time and attention.  
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I gather you have relationships with law 

enforcement, that was what you raised your paddle on. 

THE PROSPECTIVE JUROR:  My brother-in-law is in the 

Sheriff's Department in my hometown of Washington state. 

THE COURT:  In Washington state, okay.

Anything about that experience that would make it 

difficult for you to serve in a case like this?  

THE PROSPECTIVE JUROR:  No, sir. 

THE COURT:  Any other issues?  

THE PROSPECTIVE JUROR:  No, sir. 

THE COURT:  Then you can serve.  Thank you.  

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 21 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 22.  

(Prospective Juror No. 22 present at sidebar.) 

THE COURT:  Good afternoon, Ms. Madera.  

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  And I appreciate your patience, thank 

you so much.  

I take it you have a relationship with law 

enforcement that you want to tell us about?

THE PROSPECTIVE JUROR:  Just my daughter, she work 

in a law firm, 34th Street.  

THE COURT:  Law firm?

THE PROSPECTIVE JUROR:  She work with ten lawyers.  
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I don't know what they do. 

THE COURT:  You don't know what they do?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Any other issues that you raised your 

paddle on?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  You can serve in a case like this?  

THE PROSPECTIVE JUROR:  (Nodding.) 

THE COURT:  Yes?  

THE PROSPECTIVE JUROR:  Yes.  

THE COURT:  You can serve.  Thank you.  

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  Please, have a seat.  

THE PROSPECTIVE JUROR:  Okay, thank you.  

(Prospective Juror No. 22 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 23.  

(Prospective Juror No. 23 present at sidebar.) 

THE COURT:  Good afternoon, Ms. Hoffman.  How are 

you?  

THE PROSPECTIVE JUROR:  Good.  How are you?  

THE COURT:  Good.  Thank you for your patience.  

And did you raise your paddle on any issues for us? 

THE PROSPECTIVE JUROR:  Yes.  My father used do work 

at Morgan Stanley and still has a good amount of friends that 

work there.  
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THE COURT:  Okay.  

THE PROSPECTIVE JUROR:  My roommate used to work for 

Willkie Farr. 

THE COURT:  Used to work at Willkie Farr?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  How recently?

THE PROSPECTIVE JUROR:  She left in July. 

THE COURT:  Is she an attorney there?  

THE PROSPECTIVE JUROR:  Nope, she was just an 

executive assistant for one of the partners there. 

THE COURT:  Never say just an executive assistant. 

THE PROSPECTIVE JUROR:  Well, yeah, sorry.  She was 

an executive assistant for definitely one, but a few of the 

partners -- 

THE COURT:  Okay.  

THE PROSPECTIVE JUROR:  -- there.  

And then also, I have doctors' appointments the 

week -- two the week of November 18th.  

THE COURT:  Okay.  

THE PROSPECTIVE JUROR:  A cardiologist and an OB 

appointment.  And work, this week and next week I am unable to 

be out of the office for two weeks straight. 

THE COURT:  We would really need to have you 

day-to-day.  So I think it's a close call, but when you put it 

all together I think we will excuse from you this case.  
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THE PROSPECTIVE JUROR:  Okay.  

THE COURT:  There may be a civil trial that's 

shorter that's more in keeping with your schedule. 

THE PROSPECTIVE JUROR:  Okay. 

THE COURT:  Appreciate it.  Please give your paddle 

to my law clerk over there and go back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you, appreciate it.   

THE COURT:  Thanks very much.  

(Prospective Juror No. 23 excused.) 

(Prospective Juror No. 24 present at sidebar.) 

THE COURT:  Hi.  How are you?  

THE PROSPECTIVE JUROR:  I'm okay. 

THE COURT:  Thank you very much, young lady.  I 

believe you raised your paddle on one or two issues?  

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those, just generally. 

THE PROSPECTIVE JUROR:  Oh, about the -- someone 

being the victim?  

THE COURT:  Yes. 

THE PROSPECTIVE JUROR:  My daughter was the victim.  

She was assaulted. 

THE COURT:  I'm terribly sorry.  Did they catch the 

bad guy?  

THE PROSPECTIVE JUROR:  Yes, they did.  

THE COURT:  Okay.  Did it end happily?  
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THE PROSPECTIVE JUROR:  Yes, it did.  Yes, it did. 

THE COURT:  Okay, good.  

THE PROSPECTIVE JUROR:  And, you know, downside, my 

nephews got caught up in the scene and went to jail for 

selling drugs. 

THE COURT:  I'm sorry to hear that.  

Tell me, you've been on both sides of the issues, 

anything about those two experiences that would make it 

difficult or impossible for you to be fair and impartial in a 

case like this?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Do you think could you serve in a case 

like this?

THE PROSPECTIVE JUROR:  Yeah. 

THE COURT:  So do I.  So you can serve.  Thank you.  

THE PROSPECTIVE JUROR:  Okay.  

(Prospective Juror No. 24 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 25.  

(Prospective Juror No. 25 present at sidebar.) 

THE COURT:  Thank you, young lady.  Appreciate it.  

You are Ms. Liang, is that correct?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Thank you.  And I gather you have a 

personal obligation; and also, you had an interaction with a 

crime situation.  So tell us about those.  
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THE PROSPECTIVE JUROR:  Well, the first one I was 

more a little hesitant on raising my paddle or not, but like 

criminal-wise, it was about 10 years ago that I -- this was 

super confidential, only my mom and I know this.  

THE COURT:  Yes.  

THE PROSPECTIVE JUROR:  But I've been sexually 

harassed when I was in high school. 

THE COURT:  I'm terribly sorry to hear that.  Did 

they get the bad guy?

THE PROSPECTIVE JUROR:  Yes, we did.  He was -- he 

straightforward turned himself in.  Yeah.  So he pleaded 

guilty for that. 

THE COURT:  I'm sorry that you had to go through 

that, but I am glad the law, at least, was able to give you 

some comfort and support in that.  So I appreciate that.  

Anything about that experience make it difficult for 

you to be fair in a case like this?

THE PROSPECTIVE JUROR:  Also, I didn't raise my 

paddle based on the question of having a disability.  

THE COURT:  Yes.  

THE PROSPECTIVE JUROR:  I had one in the past.  It 

was -- I've been diagnosed with epilepsy and with a brain 

tumor on my left temporal lobe in 2003.  And in -- during the 

summer of 2013 I had my two-part surgery.  So, luckily, my 

tumor is away.  I'm seizure free now, thank you. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

SAM     OCR    RMR    CRR     RPR

70

THE COURT:  Congratulations. 

THE PROSPECTIVE JUROR:  While since it's been about 

like four, five years since I'm seizure-free, I still consider 

myself maybe not really in the disability part, but like I'm 

still -- it takes time for the brain to recover. 

THE COURT:  Yes. 

THE PROSPECTIVE JUROR:  Anything can happen.  Mom's 

worried that any relapse may happen. 

THE COURT:  I understand, and so you might find this 

a bit stressful?  

THE PROSPECTIVE JUROR:  This may be stressful, yes. 

THE COURT:  Do you prefer not to serve on a case 

like this?  We can give you a nice boring contract case to 

serve on, if you prefer that.  

THE PROSPECTIVE JUROR:  But I'll be happy to come 

back when I'm okay. 

THE COURT:  Absolutely.  We have many cases that are 

incredibly boring and not stressful, so we will excuse you 

from service in this case.  

Would you please give your paddle to that young lady 

right there and go back to the second floor?  

THE PROSPECTIVE JUROR:  All right, thank you.  

THE COURT:  Thank you.  

(Prospective Juror No. 25 excused.) 

THE COURTROOM DEPUTY:  Juror 26.  
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(Prospective Juror No. 26 present at sidebar.) 

THE COURT:  Yes.  How are you?

THE PROSPECTIVE JUROR:  Good.  How are you?  

THE COURT:  Thank you very much for asking, I'm just 

fine.  

I take it you know a party or prior jury service.  

So tell us about your issues that you raised your paddle on.   

THE PROSPECTIVE JUROR:  Well, Credit Suisse.  I work 

for a corporate law firm, Wachtell Lipton, so I know that's 

one of our clients. 

THE COURT:  Are you at Wachtell now?

THE PROSPECTIVE JUROR:  I am. 

THE COURT:  Are you an attorney there?  

THE PROSPECTIVE JUROR:  No, I'm a legal assistant. 

THE COURT:  So you really run the place.  

THE PROSPECTIVE JUROR:  Yeah.  

THE COURT:  I've been at a big firm, I know how it 

works.  

I don't think Wachtell is a party or represents a 

party in this case.  

Anything about that make it difficult or impossible 

for you to serve here?   

THE PROSPECTIVE JUROR:  No. 

THE COURT:  And what was your legal training going 

into being a legal assistant there or working there?
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THE PROSPECTIVE JUROR:  Just high school and 

secretarial. 

THE COURT:  Okay.  Okay.  Any other issues that you 

raised your paddle on?

THE PROSPECTIVE JUROR:  No.  I have my son-in-law, 

my brother, and two in-laws are police. 

THE COURT:  Okay.  Anything about that relationship 

be a problem in a case like this?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Okay.  You can serve.  

THE PROSPECTIVE JUROR:  Oh, okay. 

THE COURT:  Okay, take your seat.  

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 26 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 27.  

(Prospective Juror No. 27 present at sidebar.) 

THE COURT:  Good afternoon, Ms. Wilson.  How are 

you?  

THE PROSPECTIVE JUROR:  I'm good.  And you?  

THE COURT:  Thank you.  

You indicated you had strong feelings about law 

enforcement.  Tell us about those.  

THE PROSPECTIVE JUROR:  I'm not a fan at all.  I 

just feel that every time someone goes up against them, you're 

always wrong no matter what the pockets are.  So I'm just not 
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a fan.  If your pockets is long enough then you'll win.  I'm 

being honest. 

THE COURT:  Do you think you can be fair in a case 

like this?  You don't think so? 

THE PROSPECTIVE JUROR:  (Nodding.)  

THE COURT:  You've got to say it on the record. 

THE PROSPECTIVE JUROR:  Oh, no, I'm sorry, I 

wouldn't be. 

THE COURT:  Okay.  Well, we'll excuse you from this 

case, give you a nice civil case, no cops, and you'll be fine.  

Give the paddle to the young lady there and go back 

to the second floor. 

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 27 excused.) 

THE COURTROOM DEPUTY:  Juror 28.  

THE COURT:  Unless you insist I keep her?  

MR. SCHACHTER:  No.  Wachtell is involved in the 

matter, Your Honor. 

THE COURT:  We will deal with that in a second.

(Prospective Juror No. 28 present at sidebar.) 

THE COURT:  Hi, how are you?  

You indicated that it might be difficult for you to 

follow some of the intricacies in the English language that we 

have in this case?

THE PROSPECTIVE JUROR:  Just a little bit, not 
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really too much.  

THE COURT:  I understand.  This case is going to be 

kind of tricky that way.  So we will excuse from you this 

case, and I'll ask you to give the paddle to my law clerk 

sitting right there and go back to the second floor.  Okay?  

THE PROSPECTIVE JUROR:  Thank you very much.  

THE COURT:  Thank you.  

(Prospective Juror No. 28 excused.) 

THE COURTROOM DEPUTY:  Juror 29.  

THE COURT:  And the Wachtell connection is what?  

MR. SCHACHTER:  They represent one of the victims, 

Lazard Asset Management. 

(Prospective Juror No. 29 present at sidebar.) 

THE PROSPECTIVE JUROR:  Hey. 

THE COURT:  Hello.  How are you?

THE PROSPECTIVE JUROR:  Good, Judge.  How are you?

THE COURT:  I take it you did not raise your paddle 

on any of the issues?

THE PROSPECTIVE JUROR:  I did on one of them. 

THE COURT:  Tell us what you might have as an issue.  

THE PROSPECTIVE JUROR:  I think it was just about 

being able to actually be here from just 9:30.  My job -- 

THE COURT:  Move a little closer.  

THE PROSPECTIVE JUROR:  My job, I got a lot of stuff 

going on, current projects I'm working on.  I'm a warehouse 
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manager of a local paint manufacturing company. 

THE COURT:  Would it be a problem for you to be here 

until November 22nd?

THE PROSPECTIVE JUROR:  I'll catch a lot of flack 

for it.  Yeah, I mean -- 

THE COURT:  How much flack?  Could you handle it?  

Or flack like -- 

THE PROSPECTIVE JUROR:  I'll be missing a lot of 

stuff.  It will set me back.  I'll have to work Saturdays, 

probably some Sundays, to catch up. 

THE COURT:  You have got to tell me whether you 

think you can do it or not. 

THE PROSPECTIVE JUROR:  Probably not, no. 

THE COURT:  Probably not? 

THE PROSPECTIVE JUROR:  That duration, no.

THE COURT:  Got it.  We'll excuse you and please 

give the paddle to my law clerk right there.

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  And go back to the second floor.  

THE PROSPECTIVE JUROR:  Thank you, Your Honor.  

(Prospective Juror No. 29 excused.) 

THE COURTROOM DEPUTY:  Juror 30.  

(Prospective Juror No. 30 present at sidebar.) 

THE COURT:  How are you?  Thank you for your 

patience.  Appreciate your coming forward.  
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I gather you know one of the parties or had some 

interaction with one of the parties?  

THE PROSPECTIVE JUROR:  No.  You asked about Credit 

Suisse, Morgan Stanley, et cetera, and I've done consulting 

work with both of those firms. 

THE COURT:  Okay.  What kind of consulting work?

THE PROSPECTIVE JUROR:  I'm a communications 

consultant.  I work in -- in and around finance primarily. 

THE COURT:  Do you have your own business or -- 

THE PROSPECTIVE JUROR:  That's another issue, I'm 

self-employed. 

THE COURT:  Okay.  So tell me about that.  

THE PROSPECTIVE JUROR:  Well -- 

THE COURT:  In terms of the time commitment. 

THE PROSPECTIVE JUROR:  Yes, especially a six-week 

trial is kind of a big deal in terms of ability to earn income 

and sort of fill the pipeline for upcoming income. 

THE COURT:  Bottom line question:  Could you do it?

THE PROSPECTIVE JUROR:  I don't -- economically, I 

don't think so, but I mean -- 

THE COURT:  You have to tell me.  If you can't do 

it -- 

THE PROSPECTIVE JUROR:  Yeah, no, I really -- I was 

happy to come.  Like if it's a three- or four-day trial, I 

could swing that. 
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THE COURT:  We have those. 

THE PROSPECTIVE JUROR:  Yes, but this is not one of 

them.  When we brought 130 people in, I looked around -- 

THE COURT:  That is kind of a clue. 

THE PROSPECTIVE JUROR:  Yeah, this is a big deal. 

THE COURT:  Okay.  Well, I understand.  I appreciate 

your candor.  Please give the paddle to my law clerk, who is 

sitting there, and go back down to the second floor.  

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Good luck.  

(Prospective Juror No. 30 excused.) 

THE COURTROOM DEPUTY:  Juror 31.  

(Prospective Juror No. 31 present at sidebar.) 

THE COURT:  Hello.  How are you?  

THE PROSPECTIVE JUROR:  Hello.  

THE COURT:  Thank you.  Come forward.  I appreciate 

your patience.  

I believe that you indicated that you had strong 

feeling about law enforcement and candor?  

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those.

THE PROSPECTIVE JUROR:  I just had some negative 

encounters, I guess, with police officers, so...  

THE COURT:  And would that impact your ability to 

take their testimony?
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THE PROSPECTIVE JUROR:  Probably. 

THE COURT:  Okay.  In that case, we'll excuse you.  

We will get you a nice boring civil contracts case with no 

cops.  

And you can give that paddle to my law clerk, who is 

sitting right there, and head back to the second floor.  

Thank you.  

(Prospective Juror No. 31 excused.) 

THE COURTROOM DEPUTY:  Juror 32.  

(Prospective Juror No. 32 present at sidebar.) 

THE COURT:  Hello.  How are you?  

THE PROSPECTIVE JUROR:  Good.  How are you?  

THE COURT:  Thank you, young lady.  I appreciate 

your patience.  And you raised your paddle on a number of 

issues, tell us about those.  

THE PROSPECTIVE JUROR:  Well, the biggest one is 

that I can't serve for the duration of this trial.  I'm 

getting evicted from my apartment and I have until November 

15th to move 21 -- I'm going to start crying -- 21 years of 

stuff.  Plus, it's not only me, it's my 75-year old dad.  It's 

two apartments and we have to move. 

THE COURT:  Well, God bless you, God bless your 

family.  Take a deep breath and relax. 

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  You are excused from service on this 
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trial.  I am sure there will be a nice three-day trial for you 

that is appropriate, but not this one.  

THE PROSPECTIVE JUROR:  Yeah, it's a little too 

long, especially with the -- 

THE COURT:  I appreciate it.  You can give the 

paddle to my law clerk and go back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you so much.  

THE COURT:  Thank you, ma'am.  

(Prospective Juror No. 32 excused.) 

THE COURTROOM DEPUTY:  Juror 33.  

(Prospective Juror No. 33 present at sidebar.) 

THE COURT:  Good afternoon.  How are you, young 

lady?  

THE PROSPECTIVE JUROR:  Good, thank you.  

THE COURT:  Thank you for your patience, I 

appreciate it.  

I take it you indicated that you had special 

obligations and party to have a lawsuit.  Tell us all about 

those.  

THE PROSPECTIVE JUROR:  Yes, I got -- my birthday is 

coming up on November the 13th and I'll be in Curacao from the 

11th of November.  

THE COURT:  Good for you.  

THE PROSPECTIVE JUROR:  But I see the case is 

going -- 
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THE COURT:  Do you want to take us with you?  

Everybody would love to go.

THE PROSPECTIVE JUROR:  That's okay.  If you are 

paying, it's okay. 

THE COURT:  No, I appreciate that the time does not 

work for you.  You are excused.  Please give the paddle to my 

law clerk and go back to the second floor.  Okay?  

THE PROSPECTIVE JUROR:  Okay, thank you so much.  

THE COURT:  Thank you.  

(Prospective Juror No. 33 excused.) 

THE COURTROOM DEPUTY:  Juror 34.  

(Prospective Juror No. 34 present at sidebar.) 

THE COURT:  Good afternoon.  Thank you for your 

patience.  

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  I appreciate it.  Nice to have you here.  

So you raised your paddle on a number of issues.  

Would you tell us about those generally?  You raised your 

paddle?  

THE PROSPECTIVE JUROR:  Uh-huh. 

THE COURT:  Yes, tell us about those issues.  

THE PROSPECTIVE JUROR:  I think that I carry some 

biases as far as the judiciary system works.  I have a father 

who has been incarcerated for the past 30 years, and I have -- 

THE COURT:  So sorry. 
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THE PROSPECTIVE JUROR:  -- some thoughts about how 

it is informed -- I don't know, I just -- 

THE COURT:  Bottom line, you don't think could you 

be fair in a case like this?  

THE PROSPECTIVE JUROR:  That's just me, I don't 

think I can be. 

THE COURT:  Okay.  I appreciate your candor.  We'll 

find a nice boring contract case for you that doesn't involve 

the police or anything like that.  And so it will be a short 

trial, we'll get that for you, but not this one.  

So if would you give your paddle to my law clerk, 

who is sitting there, go back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Thank you.  

(Prospective Juror No. 34 excused.)

THE COURTROOM DEPUTY:  Juror 35.  

(Continued on the following page.)
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(Continuing.)  

THE COURT:  Good afternoon, young lady.  

THE PROSPECTIVE JUROR:  Good afternoon.

THE COURT:  Thank you for your patience.  I take it 

you didn't raise your paddle for any of the issue.

THE PROSPECTIVE JUROR:  I only raised one, because I 

served, like, two years ago.

THE COURT:  In state court or federal?

THE PROSPECTIVE JUROR:  Federal court for four days.

THE COURT:  And you'd like to be excused because 

you've done your duty.

THE PROSPECTIVE JUROR:  I don't mind serving, but 

the only thing is I work as an ICU nurse, pediatric ICU.

THE COURT:  My wife is a physician. 

THE PROSPECTIVE JUROR:  And then for a month to be 

out in my work...

THE COURT:  Which hospital, if I may ask. 

THE PROSPECTIVE JUROR:  Downstate Medical Center. 

THE COURT:  My brother went to medical school there.  

He became a pediatric psychiatrist I think because I'm his big 

brother.  Everybody agrees that probably has something to do 

with it.  

I understand it's an imposition of time, but could 

you do it?  

Downstate is a big institution.  Would you be able 
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to serve?  Do you think you could serve in case like this?

THE PROSPECTIVE JUROR:  I don't mind.

THE COURT:  Then we'll have you serve.  Thank you.  

You can sit down. 

(Prospective juror leaves sidebar; in open court.)

THE COURTROOM DEPUTY:  Juror 36.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon, Mr. Rothenberg.  I 

gather you have a special obligation and some legal training.  

Tell us about that. 

THE PROSPECTIVE JUROR:  Well, my father is a lawyer. 

But this week I am starting -- I'm quitting my job 

and starting a new job next week. 

THE COURT:  What are you going to do?

THE PROSPECTIVE JUROR:  I'm doing freelance web 

development, so working for myself.

THE COURT:  I can barely turn on the computer, so 

maybe after this is over I'll hire you to come work with our 

techies.  

You're starting a new job.  That's too much of an 

ask.  We'll excuse you from service in this case.  Give your 

paddle to my law clerk over there and go to the second floor.  

Good luck with the new job.

THE PROSPECTIVE JUROR:  Thank you.

(Prospective juror excused; in open court.)
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THE COURTROOM DEPUTY:  Juror 37.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon, sir.  Thank you for your 

patience.  I know you raised your paddle on a number of 

issues, so why don't you put them all together and tell us all 

about them. 

THE PROSPECTIVE JUROR:  I'm not good speaking 

English and I have sugar, diabetes -- 

THE COURT:  Say no more.  We'll excuse you from 

service in this case.  Thank you.  

Give your paddle to my law clerk sitting down there 

and go back to the second floor. 

THE PROSPECTIVE JUROR:  Thanks.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 38.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon, Ms. Vitalis.  I gather 

you have some knowledge about this case. 

THE PROSPECTIVE JUROR:  No, nothing about the case, 

but I didn't understand when you mentioned Credit Suisse, my 

boss is a lawyer at Credit Suisse.  I don't know if that have 

anything...

THE COURT:  Do you know if she has anything to do 

with this particular case?

THE PROSPECTIVE JUROR:  No.  She doesn't come to 
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court or anything like that.

THE COURT:  Has she talked to you about this 

particular case?

THE PROSPECTIVE JUROR:  No.

THE COURT:  Is there anything you know about this 

particular case?

THE PROSPECTIVE JUROR:  No.

THE COURT:  Is there any reason you think you can 

not serve on this case?

THE PROSPECTIVE JUROR:  No.

THE COURT:  Good.  You can serve.  Thank you.  Take 

a seat.

(Prospective juror leaves sidebar; in open court.)

THE COURTROOM DEPUTY:  Juror 39.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon.

THE PROSPECTIVE JUROR:  Good afternoon.

THE COURT:  We thank you for your patience and I 

appreciate you staying with us, young lady.  You have special 

obligation, legal training, and other issues.  Tell us about 

those.

THE PROSPECTIVE JUROR:  I'm a principal of an 

elementary school. 

THE COURT:  Which one?

THE PROSPECTIVE JUROR:  PS-317.  
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And I'm already having anxiety because I don't have 

access to my phone.

THE COURT:  Don't have anxiety.

THE PROSPECTIVE JUROR:  Just because of whatever. 

I was a paralegal for two and a half years at Watson 

Farley Williams, my neighbor Jim works for the U.S. Attorney's 

Office, my mother-in-law was a public defender, my money is in 

Morgan Stanley.

THE COURT:  So, you'll have a great time on some 

other case, but not this one.  And don't have anxiety. 

THE PROSPECTIVE JUROR:  I know.

THE COURT:  You don't want to transfer that to the 

case.

THE PROSPECTIVE JUROR:  I can't reach my A-team, 

that's why.

THE COURT:  I'm so old, they were using tin cans and 

strings when I was in school.  

Give that paddle to my law clerk.  Good luck to you 

and good luck to the kids.

THE PROSPECTIVE JUROR:  I appreciate it.  Thank you 

so much.

THE COURT:  Back to the second floor.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 40.

(Sidebar continues; prospective juror joins.)
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THE COURT:  Good afternoon.  Thank you so much for 

your patience.  I gather you have strong feelings about law 

enforcement and have also been the victim of a crime.  I'm 

sorry about that.  

Tell us about your issues with law enforcement.

THE PROSPECTIVE JUROR:  Well, every time my son is 

walking down the road, you know, they stop him, ask him why 

he's on the road at night.  He works at night.  He comes home 

at, like, 5 o'clock in the morning.

THE COURT:  He's hassled by the police? 

THE PROSPECTIVE JUROR:  I don't understand why they 

do that.  

And then I have an uncle that got shot.

THE COURT:  I'm so sorry.  I take it when you put 

all that together, this would not be a good case for you to 

serve on.

THE PROSPECTIVE JUROR:  No.

THE COURT:  We'll excuse you.  Please give that 

paddle to my law clerk and go back to the second floor.  Good 

luck.  Thank you. 

THE PROSPECTIVE JUROR:  Thank you.

(Prospective juror excused; in open court.) 

THE COURTROOM DEPUTY:  Juror 41.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon, sir.  Thank you for your 
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patience.  We appreciate it.  

I gather you've been a party to a lawsuit and you 

have some other issues you raised your paddle on.

THE PROSPECTIVE JUROR:  Yeah, my brother is a law 

intern at Kings County District Attorney's Office.  He's a 

legal intern there.

THE COURT:  Any impact that would have on your 

thinking in case like this? 

THE PROSPECTIVE JUROR:  No.  

My mother had a lawsuit against a school where she 

tripped and fell on ice on concrete. 

THE COURT:  When was that?

THE PROSPECTIVE JUROR:  It was last year.  It ended 

early this year, around July.  They finally settled.

THE COURT:  Anything about that impact a case like 

this? 

THE PROSPECTIVE JUROR:  No. 

I was also assaulted a few years back.

THE COURT:  I'm sorry.

THE PROSPECTIVE JUROR:  It's fine.

THE COURT:  Did they catch the bad guy? 

THE PROSPECTIVE JUROR:  Yes.

THE COURT:  Are you satisfied with how it worked 

out? 

THE PROSPECTIVE JUROR:  Yes.
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THE COURT:  When you put it all together, any reason 

you could not serve on a case like this? 

THE PROSPECTIVE JUROR:  No.

THE COURT:  Then you can serve.  Thank you.

(Prospective juror leaves sidebar; in open court.)

THE COURTROOM DEPUTY:  Juror 42.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon.

THE PROSPECTIVE JUROR:  How are you?  

THE COURT:  Thank you for your patience.  How are 

you? 

THE PROSPECTIVE JUROR:  I'm fine, thank you. 

THE COURT:  I gather you have special obligations 

and you've been party to a lawsuit.  Tell us about those.

THE PROSPECTIVE JUROR:  It was a car accident.  It 

didn't work out well because the truck company went bankrupt.  

So, I got hit with my brand new car.  My daughter, though, was 

on my insurance and she was sued also.  That was settled.

THE COURT:  Anything about that experience have an 

impact on a case like this for you? 

THE PROSPECTIVE JUROR:  I don't think so.

THE COURT:  Your other issue? 

THE PROSPECTIVE JUROR:  My sister Maureen McCormick 

is a prosecutor.  She was here in Brooklyn, but now she's in 

Nassau County.
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THE COURT:  In the state system? 

THE PROSPECTIVE JUROR:  In the state system.

THE COURT:  Anything about that experience have an 

impact on your ability to be fair and impartial on a case like 

this?  

Only you could tell me.

THE PROSPECTIVE JUROR:  I could be fair.  

But my other special circumstance is my 

granddaughter is coming up tomorrow from North Carolina.

THE COURT:  How long will she be up? 

THE PROSPECTIVE JUROR:  Wednesday night, Thursday, 

Friday, and leaving very early Sunday morning.

THE COURT:  Unfortunately, we have opening 

statements tomorrow and go right into the trial.  You can't 

turn the channel like Netflix versus CBS or something.  You've 

got to spend time.  I get that.

THE PROSPECTIVE JUROR:  I will be going back to 

work, but since I'm on Long Island, by the time I get home 

from here she'll be in bed.

THE COURT:  I'm not about to deprive the grandchild 

of Grandma time.

THE PROSPECTIVE JUROR:  How about a grandmom of 

grandchild time?

THE COURT:  I'm saying that's really too important.  

We will excuse you.
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THE PROSPECTIVE JUROR:  Thank you.

THE COURT:  You're very welcome.  You can give that 

paddle to my law clerk who's sitting down, and have a good 

time.

THE PROSPECTIVE JUROR:  Thank you so much.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 33.

(Sidebar continues; prospective juror joins.)

THE COURT:  Hello, Mr. Cordero.  How are you?  

THE PROSPECTIVE JUROR:  All right.  How you doing?

THE COURT:  Thank you for your patience.

I gather you had prior jury service.

THE PROSPECTIVE JUROR:  Right here.

THE COURT:  In federal court. 

THE PROSPECTIVE JUROR:  Few years ago.

THE COURT:  Without talking about how it turned out, 

did you reach a verdict in that case?

THE PROSPECTIVE JUROR:  No, I didn't serve.  I was 

here one day.

THE COURT:  And then it settled or otherwise was 

disposed of? 

THE PROSPECTIVE JUROR:  Yes.

THE COURT:  Anything about that experience make it 

difficult for you to serve in a case like this?

THE PROSPECTIVE JUROR:  No, but I just don't want to 
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be here.

THE COURT:  You don't want to be here.

THE PROSPECTIVE JUROR:  No, I don't want to be here.

THE COURT:  Any particular reason?  You have other 

things to do? 

THE PROSPECTIVE JUROR:  No, I have things to do, but 

it just makes me nervous and gives me migraines.

THE COURT:  I don't want to give you migraines.

THE PROSPECTIVE JUROR:  And the benches are so 

freakin' hard.

THE COURT:  I'm sorry about that.

You're excused.  Give that paddle to my law clerk, 

sitting down over there, and go back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 44.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon.  

THE PROSPECTIVE JUROR:  Good afternoon.

THE COURT:  Thank you, sir, for your patience.  

I know you raised your paddle on a number of issues.  

Put them all together and tell us about them.

THE PROSPECTIVE JUROR:  First of all, I have a 

medical condition called MAI that they diagnosed.  It's a 

bacterial condition in my lungs.
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THE COURT:  I'm sorry.

THE PROSPECTIVE JUROR:  It happens.  

They're working on a targeted antibiotic regimen, 

which will probably start within the period of this trial.  I 

may have to be monitored according to the doctors because of 

the nature --

THE COURT:  Stop right there.  I get it.  

You're excused from service in this case.  Please 

give that paddle to my law clerk, and best of luck with your 

treatment.  

THE PROSPECTIVE JUROR:  Thank you, sir.

THE COURT:  God bless.

(Prospective juror excused; in open court.) 

THE COURTROOM DEPUTY:  Juror 45.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon, Mr. Richter.  

THE PROSPECTIVE JUROR:  Good afternoon.

THE COURT:  Thank you for your patience.  

I saw your paddle go up numerous times.  Tell us all 

about your issues.

THE PROSPECTIVE JUROR:  Biggest thing is the 

duration of trial.  I'm a freelance photographer.  I work on 

commissions.  And being unavailable to be accepting 

commissions that amount of time, I'd lose a lot of my clients 

and just kind of put me in quite the loss.
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THE COURT:  We don't want to do that.  You're 

excused from service in this case.  You can find a short trial 

someplace else. 

Give the paddle to my law clerk and you can go back 

to the second floor.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 46.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon.  

THE PROSPECTIVE JUROR:  Good afternoon.

THE COURT:  Thank you for your patience.  I 

appreciate it.  

You raised your paddle numerous times.  Put it all 

together and tell us what your issues are.

THE PROSPECTIVE JUROR:  The first time, I work with 

a law firm.

THE COURT:  Which law firm? 

THE PROSPECTIVE JUROR:  Davis Polk and with Paul 

Weiss.

THE COURT:  What kind of work do you do with Davis 

Polk and Paul Weiss?

THE PROSPECTIVE JUROR:  I'm a records analyst.  

These physical documents come across my desk. 

Also, my brother was convicted of marijuana charges 

in the past.  Not here.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection - Sidebar

LAM     OCR     RPR

95

THE COURT:  I'm sorry.  

Anything about those experiences that would make it 

difficult for you to be fair in a case like this? 

THE PROSPECTIVE JUROR:  Yes.

THE COURT:  You don't think you could be fair?

THE PROSPECTIVE JUROR:  It depends on the evidence.

THE COURT:  But you've got to tell me going in, look 

the old judge in the eye here and tell me the truth, do you 

think you could be fair or would you better on a civil 

contract case? 

THE PROSPECTIVE JUROR:  I think it would be better 

to put me on one of those.

THE COURT:  You're excused.  Give the paddle to my 

law clerk, who is sitting down, and go back to the second 

floor.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 47.

(Sidebar continues; prospective juror joins.)

THE COURT:  Mr. Singh, thank you.  I appreciate your 

patience.  You raised your paddle a couple of times.

THE PROSPECTIVE JUROR:  Yes, sir.

THE COURT:  Tell us about it.

THE PROSPECTIVE JUROR:  I'm the only person working 

in my family.  I have three kids.  I have my wife.  She's 

sick.  I'm the only person.  
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I get a weekly check.  I live paycheck to paycheck.  

Today is only $50.  I get $50, I lose $180 a day.  I don't 

know when that $180, to find to pay the landlord, what will 

happen there.

THE COURT:  We're not going to make you homeless.  

You're a provider for your family.  

THE PROSPECTIVE JUROR:  Thank you.

THE COURT:  We're excusing you from jury service.  

Please give your paddle to my law clerk and go back to the 

second floor.

(Prospective juror excused; in open court.) 

THE COURTROOM DEPUTY:  Juror 48.

(Sidebar continues; prospective juror joins.) 

THE PROSPECTIVE JUROR:  Hello, gentlemen and lady.  

THE COURT:  Good afternoon, young lady.  How are 

you?

THE PROSPECTIVE JUROR:  How are you doing today?

THE COURT:  Good to see you. 

You raised your paddle a couple of times.

THE PROSPECTIVE JUROR:  Yes.  Number one, I worked 

for three powerful law firms in the city for 21 and a half 

years.  

THE COURT:  Which ones?

THE PROSPECTIVE JUROR:  Shea & Quarles, Finley 

Kumble, and Warshaw Burstein.
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THE COURT:  You know what?  You're the person who 

knows too much to be on a case like this.

THE PROSPECTIVE JUROR:  Just hold on.  

I'm a retired auxiliary police captain.  I did that 

for six and a half years. 

And that's not the reason why I want to get out of 

serving.  I'm going on a transatlantic cruise November 1.

THE COURT:  You want to take these lawyers with you? 

THE PROSPECTIVE JUROR:  I live with lawyers.  Don't 

worry.

THE COURT:  You're excused from this case.  Have a 

great trip.  Give that paddle to my law clerk.  

THE PROSPECTIVE JUROR:  Thank you very much. 

THE COURT:  Bon voyage.

THE PROSPECTIVE JUROR:  I worked for Bill Shea.

THE COURT:  Shea Stadium.

THE PROSPECTIVE JUROR:  Yup.  Have a good one.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 49.

(Sidebar continues; prospective juror joins.)

THE COURT:  How are you?  

THE PROSPECTIVE JUROR:  I'm good.

THE COURT:  Nice to see you.  

You are Ms. Adria Vargas-Garcia? 

THE PROSPECTIVE JUROR:  Yes.
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THE COURT:  Did you raise your paddle on any issues? 

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those.

THE PROSPECTIVE JUROR:  My husband was in -- he sued 

a lady that he fell down the stairs.  He messed up his knee 

and stuff.

THE COURT:  Did that suit end?  Did they settle or 

did it come to an end? 

THE PROSPECTIVE JUROR:  Yes.

THE COURT:  Anything about that experience make it 

difficult --

THE PROSPECTIVE JUROR:  It took, like, eight years.

THE COURT:  This case won't take eight years.  It 

may take a while, but not eight years.  

Anything about that make it difficult for you to be 

a juror in a case like this? 

THE PROSPECTIVE JUROR:  Yeah, because I go to 

vacation at the end of next month.

THE COURT:  Meaning the week of Thanksgiving? 

THE PROSPECTIVE JUROR:  The week of Thanksgiving.

THE COURT:  This case is going to end on or before 

Friday, November 22, a week before Thanksgiving.  Thanksgiving 

is November 28.  

Do you think you could do it? 

THE PROSPECTIVE JUROR:  Not really.
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THE COURT:  What do you think?  It's not going past 

November 22.

THE PROSPECTIVE JUROR:  It's cutting it close to my 

vacation.

THE COURT:  Trust me, I will cut it.  It's not going 

past November 22.  It may get there, it may not, but it's not 

going past November 22.  

Do you think you could serve? 

THE PROSPECTIVE JUROR:  I could try.

THE COURT:  You have to tell me if you could.

THE PROSPECTIVE JUROR:  No.

THE COURT:  You don't think you could do it? 

THE PROSPECTIVE JUROR:  No.

THE COURT:  We'll excuse you.  Give the paddle to 

the law clerk sitting there.  Give the paddle to my law clerk 

and go back to the second floor.  Thank you.

THE PROSPECTIVE JUROR:  Second floor.  Thank you.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 50.

(Sidebar continues; prospective juror joins.)

THE COURT:  Welcome.  Good afternoon.  

THE PROSPECTIVE JUROR:  Hi.

THE COURT:  Thank you for your patience.  I gather 

you have some special obligations and relationship with law 

enforcement.  Tell us about that. 
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THE PROSPECTIVE JUROR:  Relationship, I know a 

couple people work for NYPD.

THE COURT:  Anything about those relationships that 

would make it difficult for you to be fair in case like this. 

THE PROSPECTIVE JUROR:  No.

THE COURT:  And the other issue, special 

obligations? 

THE PROSPECTIVE JUROR:  Mostly it's a financial 

concern that too many days off from work, I won't be able to 

pay my bills.

THE COURT:  What kind of work do you do? 

THE PROSPECTIVE JUROR:  I work in finance.  I'm a 

staff accountant.

THE COURT:  Do you think you could serve fairly and 

impartially on a case like this?

THE PROSPECTIVE JUROR:  Yes.

THE COURT:  So, it's a question of time for you; is 

that it? 

THE PROSPECTIVE JUROR:  Yes.

THE COURT:  Could you do it, if you had to? 

THE PROSPECTIVE JUROR:  If I had to?  I could do it, 

I could be very impartial.  

Could I do it financially?  I really don't think I 

could if it ran longer -- 

THE COURT:  It's going to end on or before 
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November 22.  I have ways of enforcing that, believe me.

THE PROSPECTIVE JUROR:  I think a week outside of 

work will be trouble for me.

THE COURT:  It will end Friday, November 22, or 

sooner.  You don't think you could do it? 

THE PROSPECTIVE JUROR:  I don't think I could.

THE COURT:  Give your paddle to my law clerk, 

sitting down, and go back to the second floor.  Thanks.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 51.

THE COURT:  Good afternoon.  How are you? 

THE PROSPECTIVE JUROR:  Good.

THE COURT:  You indicated you have some special 

obligations.

THE PROSPECTIVE JUROR:  I work for the National 

Hockey League.  I'm actually going to go Saskatchewan next 

week and Dallas the week after.  Well, I'm supposed to be.

THE COURT:  My son works for Major League Soccer, so 

I get it.  You're excused.  Safe travels.  Give that paddle to 

my law clerk, who's sitting down, and go back to the second 

floor.  Thank you. 

THE PROSPECTIVE JUROR:  Thank you.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 52.

(Sidebar continues; prospective juror joins.)
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THE COURT:  Good afternoon, sir.  How are you? 

THE PROSPECTIVE JUROR:  How are you? 

THE COURT:  You indicated you have a special 

obligation and that you had been a victim of a crime before, 

so tell us about that.

THE PROSPECTIVE JUROR:  I wasn't a victim.  My 

mother-in-law was a victim.

THE COURT:  I'm sorry.  Did they catch the bad guy? 

THE PROSPECTIVE JUROR:  It was a hit-and-run, never 

caught.

THE COURT:  That's awful.  

And you're special obligation? 

THE PROSPECTIVE JUROR:  I'm going vacation 

October 31 to November 4.

THE COURT:  Have a great trip.  You're excused.  

Give that paddle to my law clerk, who is sitting down, and go 

back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you.

(Prospective juror excused; in open court.) 

THE COURTROOM DEPUTY:  Juror 53.

(Sidebar continues; prospective juror joins.)

THE COURT:  Hello.  How are you? 

THE PROSPECTIVE JUROR:  Very well.  Thank you, your 

Honor.

THE COURT:  You raised your paddle on a few of these 
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issues.

THE PROSPECTIVE JUROR:  Yes, I did.  

THE COURT:  Tell us about them.

THE PROSPECTIVE JUROR:  The first thing is I'm a 

teacher, a high school teacher.  I teach senior students.  I 

have an AP class.

THE COURT:  Where do you teach?

THE PROSPECTIVE JUROR:  I teach at Newcomers High 

School in Queens. 

So, I'm the only AP English teacher, and this is 

taking me out of the whole second marking period.  I have two 

diagnostic state requirement tests that they have to take for 

the exam coming up in April.  I'm the only one who can teach 

the class.  I have an ESL license.  So, that's a huge issue.

I'm also the only teacher who's a mentoring teacher.  

So, I have mentoring license, so I mentor the new teachers.  

And I'm the only one who has a mentoring license and ESL 

license.

The other issue being that as far as the crime is 

concerned, my parents were embezzled by somebody who laundered 

money.

THE COURT:  So, you don't think you can be fair in a 

case like this.  It would be close to home. 

THE PROSPECTIVE JUROR:  It would be very difficult 

for me.
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THE COURT:  I understand.  I'll excuse you.  Please 

give the paddle to my law clerk, who is sitting down.  

THE PROSPECTIVE JUROR:  Okay.

THE COURT:  And you'll go back down to the second 

floor.

THE PROSPECTIVE JUROR:  Thank you very much.

THE COURT:  Thank you.

(Prospective juror excused; in open court.) 

THE COURTROOM DEPUTY:  Juror 54.

(Sidebar continues; prospective juror joins.)

THE COURT:  Hello.  How are you? 

THE PROSPECTIVE JUROR:  Your Honor, good afternoon.

THE COURT:  Thank you for your patience.  

You raised your paddle a couple of times.

THE PROSPECTIVE JUROR:  A few times.

THE COURT:  Tell us about that.

THE PROSPECTIVE JUROR:  I mean, you know, I've been 

robbed a couple times in our house, you know, in Brooklyn.  

My roommate, I called her -- I called 911 about her 

because I was trying to help her out.  And against both of our 

will, the police came to the house and dragged her out and to 

the hospital.  We suffered a huge bill because of that.  NYPD 

didn't really do what we asked in that case.  

I mean, apart from that, my brother was arrested and 

stuff like that.  Those are just, like, the story of my life.  
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But I do have some issues with the time frame of 

this case.

THE COURT:  Tell me about those.

THE PROSPECTIVE JUROR:  My primary issue.  I 

wouldn't be able to pay my rent.  Or my job would be like, 

Okay, we can't hold your job. 

I had two friends of mine get fired this month 

because they tried to call out for an unannounced period of 

time.

THE COURT:  What kind of work do you do? 

THE PROSPECTIVE JUROR:  I'm a carpenter for a 

fabricator in Brooklyn.

THE COURT:  They're not very respectful of jury 

duty?

THE PROSPECTIVE JUROR:  They're not very respectful 

of anything.  I have no vacation time.  And the five sick days 

allocated to me by the City of New York, that's amazing.  

Apart from that, they're pretty -- like, I just get called to 

work tomorrow night, Can you come in tomorrow?  Like that.

THE COURT:  Say no more.  I will excuse you from 

this case.  Hopefully, we'll get you on a shorter -- 

THE PROSPECTIVE JUROR:  Catch and release.

THE COURT:  Catch and release.

THE PROSPECTIVE JUROR:  Thank you.

(Prospective juror excused; in open court.)
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THE COURTROOM DEPUTY:  Juror 55.

(Sidebar continues; prospective juror joins.)  

THE COURT:  Hello.  How are you? 

THE PROSPECTIVE JUROR:  Good.  How are you? 

THE COURT:  You raised your paddle on a number of 

issues. 

THE PROSPECTIVE JUROR:  I was studying compliance -- 

I don't want to give you my whole resume, but I was trying to 

get into compliance and anti-money laundering, so I'm familiar 

with all of the process and procedures for that.  When you 

mentioned he was charged for money laundering, I feel like I 

would be biased towards the prosecution.  

Also, I'm familiar with AllianceBernstein because I 

used to work as a security guard in -- not in their building, 

but it was two companies, Fisher Brothers where I worked and 

then AllianceBernstein, in the lobby as well -- 

THE COURT:  Do you think you could be fair and 

impartial in a case like this or you think you'd have a bias? 

THE PROSPECTIVE JUROR:  No, I think I'd be bias 

towards the prosecution.

THE COURT:  In that case, we'll excuse you.  Please 

give your paddle to my law clerk sitting down.  Thank you.

THE PROSPECTIVE JUROR:  Sorry.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 56.
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(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon, Ms. Burns.  Thank you 

for your patience.  I gather you have prior jury service and a 

personal obligation.

THE PROSPECTIVE JUROR:  Yeah, I was laid off from my 

job in January.  It's okay.  It was corporate restructuring 

and they closed down headquarters in White Plains.  I've been 

unemployed since end of January. 

I have a job interview I'd love to go to on Tuesday, 

next Tuesday, the 22nd.

THE COURT:  What time? 

THE PROSPECTIVE JUROR:  It's 10 a.m.

THE COURT:  Any chance of you changing it to early 

morning or late afternoon, telling them that a federal judge 

asked you to?  I know it's tough.

THE PROSPECTIVE JUROR:  I begged them to do the 

interview last week, and this is the only time.  

I'm kind of far along in the process.  I'm meeting 

with the chief marketing officer this time.  It's my third 

interview with the company.  I'd hate to lose the opportunity.

THE COURT:  We'll excuse you.

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  Give the paddle to my deputy.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 57.
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(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon.

THE PROSPECTIVE JUROR:  Good afternoon, your Honor.

THE COURT:  Thank you for your patience.  You 

indicated that you have a special obligation, prior jury, 

service and relationship with law enforcement.  Tell us about 

all those.

THE PROSPECTIVE JUROR:  My son was a cop.

THE COURT:  Is he retired? 

THE PROSPECTIVE JUROR:  Just retired.  I have a 

nephew who is a state trooper.  

I have a business that closed that involved the 

OIG's office, Medicare situation.  

And, actually, if it was a shorter time -- my 

biggest problem my mom is 89 and was just hospitalized and I 

have follow-up visits.

THE COURT:  Say no more.  Give the paddle to my 

court deputy there and head back to the second floor.  You're 

excused.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 58.

(Sidebar continues; prospective juror joins.) 

THE COURT:  Good afternoon.  I understand you have 

prior jury service and you have some special obligations.

THE PROSPECTIVE JUROR:  Yes.  My daughter give me a 
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Father's Day present to get together with family in Disney 

World on the 19th.

THE COURT:  You're traveling or are you here? 

THE PROSPECTIVE JUROR:  We traveling to go to 

Florida.  My grandkids.

THE COURT:  How long will you be gone? 

THE PROSPECTIVE JUROR:  Two weeks.

THE COURT:  We'll excuse you.  Give the paddle to my 

clerk, who's sitting down, and go to the second floor.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 59.

(Sidebar continues; prospective juror joins.)

THE COURT:  Good afternoon.  How are you?  Thank you 

so much.  I gather you have some issues you'd like to discuss 

with us.

THE PROSPECTIVE JUROR:  I have a lot of issues.

THE COURT:  Tell us about them all together.

THE PROSPECTIVE JUROR:  My reading, my writing, is 

not that... 

THE COURT:  You'll have trouble following the case 

in English? 

THE PROSPECTIVE JUROR:  Yes.  Plus, lately, my 

memory is like I'm forgetting a lot of stuff.

THE COURT:  We will excuse you.  I get it.  You're 

excused.  Thank you.  Give the paddle to my courtroom deputy 
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there and go down to the second floor.

THE PROSPECTIVE JUROR:  Thank you so much.

(Prospective juror excused; in open court.)

THE COURTROOM DEPUTY:  Juror 60.

(Sidebar continues; prospective juror joins.)

THE COURT:  Thank you for your patience.  I 

appreciate it.  You raised your paddle on a number of issues.  

THE PROSPECTIVE JUROR:  I did.

THE COURT:  Tell us about those.

THE PROSPECTIVE JUROR:  Most pressing is I'm 

scheduled to be in California the week of November 5 to 

support the company I work for.  We're going through a 

regulatory audit.

THE COURT:  Which company is that?

THE PROSPECTIVE JUROR:  I work for a company called 

Elastic.  We make software.  

And I'm going to our annual financial audit and I'm 

the key kind of stakeholder.  I'm risk compliance manager for 

the company.

THE COURT:  Despite that, I'm going to ask you to 

serve for now, so I'll ask you to take a seat.

THE PROSPECTIVE JUROR:  Do you want to hear about 

the other things I raised the paddle for? 

THE COURT:  Tell me about those.

THE PROSPECTIVE JUROR:  I have a lot of experience.  
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I'm a certified fraud examiner.  I've investigated similar 

things in the past.  I'm a CPA as well.  

So, this is kind what I do for a career.  I've been 

doing it for 14 years.

THE COURT:  I'm sure you could be fair. 

THE PROSPECTIVE JUROR:  Yes, of course.

THE COURT:  We'll let you sit for now.  Thank you.

(Prospective juror leaves sidebar.)

(Continued on the following page.) 
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(In open court.)

THE CLERK:  Juror 60.  

(Sidebar.) 

THE COURT:  Good afternoon.  How are you, sir?

THE PROSPECTIVE JUROR:  Nervous. 

THE COURT:  Don't be nervous.  So tell us about your 

issues?

THE PROSPECTIVE JUROR:  I'm an engineering student 

at the moment.  I go here Cititech.  My time is pretty 

limited.  I have labs and quizzes weekly.  My head is in the 

books right now. 

THE COURT:  I appreciate that.  At this point we'll 

let you serve and you can serve for now.  So we'll let you 

sit.  Seat him, please. 

THE PROSPECTIVE JUROR:  Over here?  

THE COURT:  Yes.  

(In open court.) 

THE CLERK:  Juror 61. 

(Sidebar.) 

THE COURT:  Good afternoon, young lady.  Thank you 

for your patience.  You raised your paddle a number of times.  

Tell us what your issues are.  

THE PROSPECTIVE JUROR:  First of all, I have three 

doctors' appointments.  I have two for next week and one for 

two weeks from now.  In that time frame I wouldn't be able to 
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sit. 

THE COURT:  Then we will excuse you.  Please give 

the paddle to my law clerk sitting there and go back to the 

second floor.  

(In open court.) 

THE CLERK:  Juror 63.  

(Sidebar.) 

THE COURT:  Good afternoon, how are you?

THE PROSPECTIVE JUROR:  Good.  How are you?  

THE COURT:  Thank you.  You raised your paddle a 

couple of times?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those.  

THE PROSPECTIVE JUROR:  One, I have vacation plans 

for early December. 

THE COURT:  We're not going to December.  When I 

said November 22 I mean it.  

THE PROSPECTIVE JUROR:  My birthday it the 23.

THE COURT:  They don't call, me Darth Vader for 

nothing.  

THE PROSPECTIVE JUROR:  My father is ex New York 

City detective.  I have a brother-in-law who is a court 

officer in Staten Island I have another brother-in-law who 

used to be an ADA in Manhattan.  He's not there. 

THE COURT:  You can be fair and impartial in a case 
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like this?

THE PROSPECTIVE JUROR:  I think so.  

THE COURT:  You can serve.  Thank you.  

(In open court.) 

THE CLERK:  Juror 64.  

(Sidebar.) 

THE COURT:  Hello, Mr. Hart.  How are you?

THE PROSPECTIVE JUROR:  Good.  How are you?  

THE COURT:  Do you think you can be fair and 

impartial in case like this?

THE PROSPECTIVE JUROR:  In a case like this, 

probably. 

THE COURT:  Okay.  I know you know some law 

enforcement people.  As I say, this is not that kind of case.  

We're talking about a business frauds case, not a street 

mugging type case.  Bottom line, you think you could be fair 

in a case like this?

THE PROSPECTIVE JUROR:  Yes, I could. 

THE COURT:  We'll let you serve.  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 65.  

(Sidebar.) 

THE COURT:  Good afternoon.  Thank you for your 

patience.  I gather you have some special obligations and you 

have been a party to the lawsuit yourself?
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THE PROSPECTIVE JUROR:  I have.  Yes, I have. 

THE COURT:  Tell us about the special obligations 

first?

THE PROSPECTIVE JUROR:  We're in a lawsuit against 

Loews and a contractor called LA Supreme for causing multiple 

gas leaks in my home during a kitchen renovation that left me 

without a kitchen for almost a year. 

THE COURT:  That's awful.  

THE PROSPECTIVE JUROR:  That's one.  I work with the 

USEPA, with the regional counsel.  I work on a daily basis 

with the U.S. Attorneys, Eastern District and Southern 

District. 

THE COURT:  What kind of work do you do?

THE PROSPECTIVE JUROR:  I assist the regional 

counsel in confidential matters. 

THE COURT:  Anything about that that would make it 

impossible for you to be fair in a case like this? 

THE PROSPECTIVE JUROR:  Possible, depends on the 

circumstances. 

THE COURT:  Do you think you could be fair?

THE PROSPECTIVE JUROR:  Probably. 

THE COURT:  We'll let you serve.  

MR. JACKSON:  Your Honor, I note my objection. 

THE COURT:  Your objection is assumed and overruled 

for anyone that gets seated.  We assume you object, both 
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sides.  

(In open court.) 

THE CLERK:  66. 

(Sidebar.) 

THE COURT:  Good afternoon.  How are you?

THE PROSPECTIVE JUROR:  I'm okay. 

THE COURT:  You raised your paddle on a couple of 

issues?

THE PROSPECTIVE JUROR:  Yes.  So, I actually have a 

cardiologist appointment on November 5 at 9:30 in the morning.  

It's an arrhythmia specialist.  I had to make the appointment 

six months ago because they are so backed.  The other issue is 

work.  I have some concerns.  I work on a small team that 

prepares financial results for year end auditing purposes.  

November and December is our busiest time of the year.  You 

mentioned I would be done by 5 o'clock here.  I would be 

working nights and weekends to keep up. 

THE COURT:  We'll excuse you.  Give the paddle back 

to my law clerk.  Go back to the second floor.  

(In open court.) 

THE CLERK:  Juror No. 67.  

(Sidebar.) 

THE COURT:  Good afternoon, young lady.  

THE PROSPECTIVE JUROR:  Hi.  Good afternoon.  

THE COURT:  Thank you very much.  I gather you have 
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special obligations you want to tell us about?

THE PROSPECTIVE JUROR:  Well, undiagnosed but you 

know being older -- 

THE COURT:  You look very young. 

THE PROSPECTIVE JUROR:  Back then they didn't 

diagnose like they do today, like attention deficit, and I 

have trouble focusing and in certain environments I can 

compensate like at work I'm an individual contributor.  I 

wouldn't take a leadership or management role.  Once you start 

getting into where more conversation is happening and more 

people are in the room, it becomes more challenging for me. 

THE COURT:  So a courtroom setting would be 

difficult for you?

THE PROSPECTIVE JUROR:  I think it would frustrate 

the jury and I think it would be challenging for me, more one 

on one. 

THE COURT:  Say no more.  That's the nature of 

sitting through a trial and hearing testimony and having to 

talk with your fellow jurors.  

THE PROSPECTIVE JUROR:  Otherwise I think it would 

be a great experience that I would love to learn about.  I 

don't feel it would be a good thing. 

THE COURT:  I appreciate that.  We'll get a nice 

civil case for you to work on, contractor A versus contractor 

B, three-day trial, work up to this sort of thing.  We'll 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection

Anthony M. Mancuso, CSR    Official Court Reporter

118

excuse you from this trial.  Give that paddle back to my law 

clerk who is sitting there and go back to the second floor.  

THE PROSPECTIVE JUROR:  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 68.  

(Sidebar.) 

THE COURT:  Good afternoon, sir.  Thank you for your 

patience.  You did not raise your paddle on any issues, did 

you?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  You can serve in a case like this?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  We'll seat you.  Thank you.  

(In open court.) 

THE CLERK:  Juror 69.  

(Sidebar.) 

THE COURT:  How are you?

THE PROSPECTIVE JUROR:  Hi judge. 

THE COURT:  Thank you for your patience, sir.  I 

believe that you have prior grand jury service?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  And that you have special obligations.  

Anything about the prior service that would be a problem in a 

case like this?

THE PROSPECTIVE JUROR:  Prior service, no. 
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THE COURT:  And tell me about your special 

obligations. 

THE PROSPECTIVE JUROR:  My obligations is I made 

vacation plans starting next Friday the 25th. 

THE COURT:  Have a great vacation, bon voyage, give 

that paddle to my law clerks and off you go. 

THE PROSPECTIVE JUROR:  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 70.  

(Sidebar.) 

THE COURT:  How are you?  I appreciate your 

patience.  I take it you can serve, yes?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  No?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Do you have any issues?

THE PROSPECTIVE JUROR:  I think in order to defend 

somebody you have to put all your things in the case.  

THE COURT:  You don't think you can do that?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  You couldn't be fair in a case like 

this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  We'll excuse you.  Give that paddle to 

that nice young lady sitting down and go back to the second 
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floor.  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 71.  

(Sidebar.) 

THE COURT:  How are you?  Thank you.  I gather that 

at some point you were a crime victim.  I'm sorry about that.  

THE PROSPECTIVE JUROR:  No sorry. 

THE COURT:  Did they catch the bad guys?

THE PROSPECTIVE JUROR:  Say again. 

THE COURT:  Did they catch the person who did it?

THE PROSPECTIVE JUROR:  Did what?  

THE COURT:  What were your issues?

THE PROSPECTIVE JUROR:  My family, yes.  No, they 

did not. 

THE COURT:  I'm sorry to hear that.  

THE PROSPECTIVE JUROR:  That's all right. 

THE COURT:  Any other issues?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  You can serve.  Thank you. 

THE PROSPECTIVE JUROR:  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 72.  

(Sidebar.) 

THE COURT:  Hello, Mr. Findlay.  Thank you for your 

patience.  I know you raised your paddle on a number of 
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issues.  Tell us about those. 

THE PROSPECTIVE JUROR:  One of the things, my wife 

is a lawyer, an attorney.  She actually clerked for Judge 

Mishler here in the eastern district. 

THE COURT:  Jacob Mishler, great guy.  

THE PROSPECTIVE JUROR:  The maid of honor at our 

wedding is the chief clerk at the Islip, Central Islip thing.  

I kind of know some of the ins and outs here.  That's one of 

the things that concerns me that I would have some 

impartiality issues. 

THE COURT:  Do you think you can be fair and 

impartial in this case involving these issues?

THE PROSPECTIVE JUROR:  That's the other thing.  As 

we've gone along I've understood what this case is.  I think 

this is part of this Nassau County corruption -- 

THE COURT:  This case?  This case has a lot to do 

with a lot of things, but Nassau County corruption is not one 

of them, unless the lawyers are holding back.  No Nassau 

County.  

THE PROSPECTIVE JUROR:  The last thing I just want 

to say is that I personally work for a small pharmaceutical 

company.  We have an application in with the FDA.  We're 

expecting approval in December. 

THE COURT:  When?

THE PROSPECTIVE JUROR:  In December. 
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THE COURT:  This case is going to be over on or 

before November 22. 

THE PROSPECTIVE JUROR:  I am responsible for 

manufacturing our drug product and we're getting ready so we 

can be ready to launch that product. 

THE COURT:  I understand the importance of what you 

are doing.  You can serve in this case.  So we'll let you 

serve.  Sorry about that. 

THE PROSPECTIVE JUROR:  Thank you.

THE COURT:  Seat him, please.  

(In open court.) 

THE CLERK:  Juror No. 73.  

(Sidebar.) 

THE COURT:  Hello, Mr. Donovan.  How are you?  Nice 

to see you.  You raised your hand on a number of issues?

THE PROSPECTIVE JUROR:  Right.  I'm not Donovan. 

THE COURT:  You are?

THE PROSPECTIVE JUROR:  Ahmad. 

THE COURT:  Yes.  You raised your paddle on a number 

of issues?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those. 

THE PROSPECTIVE JUROR:  I don't know.  I don't 

remember 100 percent what the questions were. 

THE COURT:  Unfair preferential treatment from law 
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enforcement, knowledge of the FBI, that sort of thing.  Ring a 

bell?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Go ahead. 

THE PROSPECTIVE JUROR:  I don't know that if I heard 

law enforcement testimony that I can be unbiased in making a 

decision because of current events and because of officers not 

being tried fairly and whatnot.  I don't think that I can have 

a unbiased opinion to officers' testimony. 

THE COURT:  We need our jurors to be unbiased so 

we'll excuse you.  

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Give that paddle to my law clerk who is 

sitting down and head back to the second floor. 

THE PROSPECTIVE JUROR:  Thank you. 

(In open court.) 

THE CLERK:  Juror No. 74.  

THE COURT:  Hello.  You are Mr. Donovan?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  You raised your paddle a number of 

times?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about your issues.  

THE PROSPECTIVE JUROR:  I'm a law enforcement 

officer. 
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THE COURT:  Where do you practice law enforcement?

THE PROSPECTIVE JUROR:  City University of New York, 

I'm a New York State Peace Officer.  I feel like I would be 

more one sided toward the law. 

THE COURT:  You don't think you could be fair in a 

case like this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  That's easy.  We'll excuse you.  Give 

that paddle back to my law clerk sitting there. 

(In open court.) 

THE CLERK:  Juror No. 75.  

THE COURT:  Good afternoon.  Thank you for your 

patience.  You raised your paddle a number of times.  Tell us 

about your issues.  

THE PROSPECTIVE JUROR:  My daughter is currently a 

plaintiff in a civil case right now.  And unfortunately I have 

relatives on both sides of the law.  My brother-in-law is a 

NYPD detective.  I have a cousin who is FBI in Wisconsin.  My 

brother-in-law is in jail for gun possession and, 

unfortunately, my stepson is in jail for drug possession. 

THE COURT:  Your stepson is?

THE PROSPECTIVE JUROR:  Drug possession. 

THE COURT:  So you are on both sides of the law 

enforcement issue?

THE PROSPECTIVE JUROR:  Yes. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection

Anthony M. Mancuso, CSR    Official Court Reporter

125

THE COURT:  Could you be fair and impartial in a 

case like this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  You don't think so?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  We'll excuse you.  Give the paddle to my 

law clerk sitting down and go back to the second floor.  Thank 

you.  

(In open court.) 

THE CLERK:  Juror No. 76. 

THE COURT:  Good afternoon.  How are you?

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  You raised your paddle on a number of 

issues?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those.

THE PROSPECTIVE JUROR:  One, I can't afford to be 

out of work until November 22. 

THE COURT:  Because?

THE PROSPECTIVE JUROR:  I don't know if I get paid. 

THE COURT:  What do you do if I may ask? 

THE PROSPECTIVE JUROR:  I work for a bank attorney. 

THE COURT:  You work for a bank attorney, in private 

practice?

THE PROSPECTIVE JUROR:  Small firm.  We represent 
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Morgan Stanley is one of our clients. 

THE COURT:  You represent Morgan Stanley.  What 

else?

THE PROSPECTIVE JUROR:  I do wires and I have been 

in banking for a long time.  I know it's unrelated.  I feel 

like I'm a little biased. 

THE COURT:  You don't feel like you can be fair and 

impartial in is a case like this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Then we'll excuse you.  Give your paddle 

back to my law clerk sitting down there.  

(In open court.) 

THE CLERK:  Juror No. 77.  

(Sidebar.) 

THE COURT:  I believe you know some of the 

institutional parties perhaps?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those?

THE PROSPECTIVE JUROR:  I'm an engineer by training, 

but I work in finance and those entities are clients of my 

firm.  In fact, Credit Suisse is a big client of my firm and I 

work with them daily. 

THE COURT:  I think in a case like this it would be 

difficult to have a juror who had a lot of connections with 

Credit Suisse.  We'll excuse you from service in this case.  
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Give your paddle back to my law clerk sitting down and go back 

to the second floor.  

(In open court.) 

THE CLERK:  Juror No. 78.  

(Sidebar.) 

THE COURT:  Thank you, young lady, appreciate your 

patience.  Hang on to that for now.  Don't give it back yet.  

Soon perhaps.  So you raised your paddle a number of times.  

Tell us what your issues are.  

THE PROSPECTIVE JUROR:  Yes.  I've been on OJI for 

three years.  I'm just coming off of it.  I'm a flight 

attendant.  I'm back to work.  After all my training I don't 

want to come back out again.  Mentally I don't think I can 

take it. 

THE COURT:  I don't want you to have to be able to 

take it.  You are excused.  

THE PROSPECTIVE JUROR:  Yes.  You do look like Earl 

Jones. 

THE COURT:  When you get to Denzel I appreciate it.  

Not that much.  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 79.  

THE COURT:  Thank you.  How are you?  

THE PROSPECTIVE JUROR:  Thank you.

THE COURT:  You indicated you had some knowledge of 
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the parties and relationship with law enforcement.  

THE PROSPECTIVE JUROR:  I have several family 

members who are in law enforcement, both active and retired.  

I work for Citigroup in the equity trading division.  I'm 

familiar with both Credit Suisse and Morgan Stanley is one of 

our clients and we just recently on boarded them on and 

algorithm I built.  I'm also familiar with the topic at hand. 

THE COURT:  We'll get you a nice automobile fender 

bender case, but not this one.  Give your paddle bag to my law 

clerk and go back to the second floor.  

(In open court.) 

THE CLERK:  Juror No. 80.  

(Sidebar.) 

THE COURT:  How are you?

THE PROSPECTIVE JUROR:  All right. 

THE COURT:  You indicated you had law enforcement 

relationships?

THE PROSPECTIVE JUROR:  I'm law enforcement. 

THE COURT:  Tell me about it.  

THE PROSPECTIVE JUROR:  I'm a New York City 

Correction Officer. 

THE COURT:  Anything about that make it difficult or 

impossible for you to be fair in a case like this?

THE PROSPECTIVE JUROR:  I'm always with inmates 

around, so... 
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THE COURT:  This is a financial fraud case.  Can you 

do a case like this? 

THE PROSPECTIVE JUROR:  I guess.  I don't know. 

THE COURT:  I think you could.  We'll let you serve.  

(In open court.) 

THE CLERK:  Juror No. 81.  

(Sidebar.) 

THE COURT:  Hello.  How are you?

THE PROSPECTIVE JUROR:  Okay. 

THE COURT:  You indicated that you might have a 

little bit of a difficulty with English and you have been a 

party to a lawsuit?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Do you think you can serve in a case 

like this and understand everything?

THE PROSPECTIVE JUROR:  Just my problem is writing 

and reading. 

THE COURT:  You wouldn't have to do a lot of 

writing.  You would have to do a lot of reading.  Would that 

be a problem for you?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  We'll excuse you in this case.  Give the 

paddle to my clerk and go back to the second floor.  Thanks.  

(In open court.) 

THE CLERK:  Juror No. 82.  
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(Sidebar.) 

THE COURT:  Good afternoon.  Thank you for your 

patience.  Tell us about your relationships with law 

enforcement and your being a crime victim.  

THE PROSPECTIVE JUROR:  So, I was robbed last year. 

THE COURT:  I'm sorry.  Did they catch the bad guy?

THE PROSPECTIVE JUROR:  Yes, they did, actually. 

THE COURT:  Everything work out to your satisfaction 

with that?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Good.  What else?

THE PROSPECTIVE JUROR:  So I went to court to 

testify about what happened to me and all that. 

THE COURT:  Anything about that have an impact on a 

case like this for you, financial fraud case?

THE PROSPECTIVE JUROR:  Not really. 

THE COURT:  I think you can serve.  We'll let you 

serve.  

(In open court.) 

THE CLERK:  Juror No. 83.  

(Sidebar.) 

THE COURT:  Hello.  Good afternoon. 

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  I believe you raised your paddle saying 

that you were not sure that you could follow English well 
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enough to serve.  

THE PROSPECTIVE JUROR:  Not really.  I do understand 

basic communication.  But when there's a complex sentence I 

can't follow. 

THE COURT:  You don't think you can follow a complex 

case?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  We'll excuse you.  Please give the 

paddle to my law clerk and go back to the second floor.  

(In open court.) 

THE CLERK:  Juror No. 84. 

(Sidebar.)

THE COURT:  Good afternoon.  How are you sir?

THE PROSPECTIVE JUROR:  Fine. 

THE COURT:  You raised your paddle on some issues.  

Tell us about those.

THE PROSPECTIVE JUROR:  I'm currently in the hiring 

process of becoming a New York City Police Officer.  I did two 

things, my medical and JAC.  I have an interview next week and 

I also have my psyche, my written psyche in the next couple of 

weeks.  I have appointments that I have had for a while.  

That's that.  I also raised my hand because you said something 

about supporting police officers and would you have strong 

opinions.  I support police officer decisions and I back them 

and trust their opinions.  
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You said something that do you believe they are more 

likely to tell the truth over another average person.  I 

would.  Work wise, this took me out of work.  My mother relies 

on half my check every single week from my part-time job to 

pay her bills and part of my bills.  If I'm being here for 

that long it would be a problem.  

THE COURT:  We'll excuse you from jury service.  

Give the paddle back to my law clerk and go back to the second 

floor.  

THE PROSPECTIVE JUROR:  Thank you. 

(In open court.) 

THE CLERK:  Juror No. 85.  

(Sidebar.) 

THE COURT:  Good afternoon.  How are you?

THE PROSPECTIVE JUROR:  Good.  

THE COURT:  You raised your paddle on a number of 

issues, knowing parties, stuff like that.  

THE PROSPECTIVE JUROR:  I recognize some of the 

banks, yes. 

THE COURT:  Any relationships with them that would 

make it difficult for you to be fair in a case like this.

THE PROSPECTIVE JUROR:  I just had some 

relationships when I worked at a nonprofit. 

THE COURT:  In terms of now, do you have any 

relationships?
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THE PROSPECTIVE JUROR:  No. 

THE COURT:  Anything else be a problem for you?

THE PROSPECTIVE JUROR:  Yes.  I don't necessarily 

trust law enforcement institutions as well as some of the 

appointees involved with securities, administration and fraud. 

THE COURT:  So could you be fair and listen to the 

evidence?

THE PROSPECTIVE JUROR:  I would find it hard to be.  

Specifically with lots of cases that have happened over the 

past ten years.  I find it hard to look at the evidence and 

understand who is being a fair party.  Yes.  I would find it 

difficult. 

THE COURT:  But you could do it?  

THE PROSPECTIVE JUROR:  I'm not sure. 

THE COURT:  You are not sure.  You have to tell me 

if you can do it.  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Then you are excused.  Give that paddle 

to my law clerk and go back to the second floor.  

(In open court.) 

THE CLERK:  Juror No. 86.  

(Sidebar.) 

THE COURT:  Hello, how are you?

THE PROSPECTIVE JUROR:  Hello.  Good. 

THE COURT:  Thank you for your patience.  I 
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appreciate it.  You raised your paddle with respect to knowing 

institutions and about unfair treatment?

THE PROSPECTIVE JUROR:  Yes.  So just full 

disclosure:  I had worked for hedge fund Och-Ziff Capital 

Management.  I left in 2013 after being with them for about 

four years.  I was a receptionist and office manager. 

THE COURT:  Anything about that experiences that 

would impact on your ability to be fair in this case?

THE PROSPECTIVE JUROR:  I'm a little anxious that it 

did.  It left me with a lot of resentment and mistrust issues 

with people who manage other people's money.  It's why I left 

in 2013.  But I don't know the details of the case.  So I am 

not sure.

THE COURT:  The question is:  Can you be fair and 

impartial in assessing this case as opposed to just generally?  

THE PROSPECTIVE JUROR:  Honestly, I don't think so. 

THE COURT:  You don't think so?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  We'll excuse you.  Give the paddle to my 

law clerk and go back to the second floor. 

(In open court.) 

THE CLERK:  Number 87.  

(Sidebar.) 

THE COURT:  Good afternoon, young lady.  How are 

you?
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THE PROSPECTIVE JUROR:  Fine.  Thank you. 

THE COURT:  I don't believe you raised your paddle 

on a number of the issues.  You can serve.  

THE PROSPECTIVE JUROR:  My only concern is the time 

frame.  You mentioned it will go to the 22 of November. 

THE COURT:  It will not go past the 22 of November. 

THE PROSPECTIVE JUROR:  I received a letter from my 

doctor that my pap smear came out positive and I have a 

appointment next Thursday, I'm not sure she's going to be able 

to see me after 5:00 p.m.  

THE COURT:  I understand.  If you need the court to 

reach out to the doctor about timing for your appointment, I 

can be helpful with that.  So we'll let you serve.  Thank you.  

THE PROSPECTIVE JUROR:  Okay.  

(In open court.) 

THE CLERK:  Juror No. 88.  

(Sidebar.) 

THE COURT:  Good afternoon.  

THE PROSPECTIVE JUROR:  Hello, your Honor. 

THE COURT:  Thank you for your patience.  I 

appreciate it. 

I take it that you know something about these 

institutions that were mentioned?  You have special 

obligations that would prevent you from serving in this case 

like this?
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THE PROSPECTIVE JUROR:  You said it would go to 

around the 22. 

THE COURT:  It will be over no later than the 22 of 

November.  

THE PROSPECTIVE JUROR:  I think the week before that 

my daughter she gets out of school around 3:30, so nobody 

would be home to let her in the house. 

THE COURT:  Could you arrange for a baby-sitter if 

we had to have you do it?

THE PROSPECTIVE JUROR:  It's usually their 

grandparents, but they are going away. 

THE COURT:  It may not be that long or do you think 

you can do it after the fact?  

THE PROSPECTIVE JUROR:  I would try and find 

somebody.  

THE COURT:  We'll let you serve.  You can serve.  

(In open court.) 

THE CLERK:  Juror No. 89.  

(Sidebar.) 

THE COURT:  Good afternoon.  How are you?  Thank you 

for your patience. 

THE PROSPECTIVE JUROR:  I'm not good.  Recently I 

lost a job.  While I was looking for a job my brother passed 

away due to cancer.  I'm going through a difficult time, sad 

and emotions.  I can't sleep at night.  I can't think 
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straight.  Sometimes I'm going to make a bad judgment. 

THE COURT:  God bless you.  You are excused from 

this jury service and I want all blessings for you and your 

family.  Thank you.  Give the paddle to my law clerk and go 

back to the second floor. 

THE PROSPECTIVE JUROR:  I still can't find a job 

yet. 

THE COURT:  I understand.  Thank you.  And good 

luck. 

(In open court.) 

THE CLERK:  Juror No. 90.  

(Sidebar.) 

THE COURT:  Good afternoon. 

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  I gather you served on a prior grand 

jury?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  When was that?

THE PROSPECTIVE JUROR:  Like nine years ago. 

THE COURT:  Anything about that experience have an 

impact on a case like this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  You can serve.  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 92.     
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(Sidebar.) 

THE COURT:  Just for the record, Juror No. 91 was 70 

years of age, did not wish to serve and so Juror No. 91 is not 

being called.  That explains the no juror 91.  Take it from a 

69 year old.  

Thank you.  Nice to see you, sir.  

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  You are Mr. Rossetti?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Do you have any issues that you raised 

your paddle on?

THE PROSPECTIVE JUROR:  It was about the crime.  

THE COURT:  Tell me about that. 

THE PROSPECTIVE JUROR:  About 30 years ago my 

brother was mugged when he was in high school. 

THE COURT:  I'm so sorry.  

THE PROSPECTIVE JUROR:  That's all right.  Probably 

within three months my father had a check, basically, I don't 

know how to say it, they stole the check and changed the payee 

and the amount. 

THE COURT:  Stole the check and exchanged the payee 

and amount?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Anything else?

THE PROSPECTIVE JUROR:  That was it.  
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THE COURT:  Anything about that experience makes it 

difficult for you to serve in a case like this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  You can serve.  

THE PROSPECTIVE JUROR:  Thank you.  

THE COURT:  Be seated, please.  

(In open court.) 

THE CLERK:  Juror No. 93.  

(Sidebar.) 

THE COURT:  Good afternoon young lady. 

THE PROSPECTIVE JUROR:  Hello. 

THE COURT:  Thank you for your patience.  

THE PROSPECTIVE JUROR:  You are welcome. 

THE COURT:  I remember you raised your paddle on a 

number of issues.  Tell us about those.  

THE PROSPECTIVE JUROR:  For one, I'm a specialized 

teacher.  The frame time is not going to work for me.  I have 

a lot of friends in law enforcement.  I feel like I'm 

opinionated when it comes to people -- 

THE COURT:  Excused.  

THE PROSPECTIVE JUROR:  Yes, excused. 

THE COURT:  You think you could be fair and 

impartial in a case likes this?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  In that case we'll excuse you.  Give the 
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paddle back to my law clerk and go back to the second floor.  

Thank you.  

(In open court.) 

THE CLERK:  Juror number 94.  

(Sidebar.) 

THE COURT:  Hello, how are you?

THE PROSPECTIVE JUROR:  Good.  How are you?  

THE COURT:  Good.  Thank you for your patience.  You 

raised your paddle on a couple of tissues.  Tell us about 

those.  

THE PROSPECTIVE JUROR:  I used to work for JP Morgan 

Chase. 

THE COURT:  When?

THE PROSPECTIVE JUROR:  About ten years ago. 

THE COURT:  That's okay. 

THE PROSPECTIVE JUROR:  And then my sister used to 

be a secretary for a the in Peck County, Pennsylvania. 

THE COURT:  That's it?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  You can serve?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Thank you.  

(In open court.) 

THE CLERK:  Juror No. 95.  

(Sidebar.) 
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THE COURT:  Thank you, young lady, I appreciate your 

patience.  I take it you didn't have any issues you raised 

your paddle on?

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Then you can serve.  Thank you.  We'll 

let you serve.  Please be seated.  

(In open court.) 

THE CLERK:  Juror No. 96.  

(Sidebar.) 

THE COURT:  Good afternoon, young lady. 

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  Thank you for your patience.  You did 

not raise your paddle on any issues.  You think you can serve 

in a case like this?

THE PROSPECTIVE JUROR:  Yes.  But my English -- I 

would like to serve -- I don't know if my English is good 

enough for trial.  They called me three times in Queens.  

Because of my English they always send me home.  I don't know. 

THE COURT:  I think you can serve.  Why don't you 

have a seat.  

(In open court.) 

THE CLERK:  Juror No. 97.  

(Sidebar.) 

THE COURT:  Good afternoon.  Thank you for your 

patience.  I saw you raised your paddle on a number of issues.  
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THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about those.  

THE PROSPECTIVE JUROR:  I work for the Secret 

Service and I work for law enforcement. 

THE COURT:  Say no more.  We'll keep it a secret.  

You are excused.  Give your paddle back to my law clerk who is 

sitting down.  

(In open court.) 

THE CLERK:  Juror No. 98.  

(Sidebar.) 

THE COURT:  How are you?  Good afternoon.  

THE PROSPECTIVE JUROR:  Fine.  

THE COURT:  Thank you for your patience.  I saw you 

raised your paddle on a number of issues.  Line them up and 

tell us. 

THE PROSPECTIVE JUROR:  One of the main ones is that 

I worked for Willkie for 18 years. 

THE COURT:  You worked for Willkie?

THE PROSPECTIVE JUROR:  Yes.  

THE COURT:  You know all the suspects.  

THE PROSPECTIVE JUROR:  I worked for the same 

attorney in fact when he was an associate.  He was a senior 

partner when I left.  I am sure there are some associates that 

I know.  I was a legal secretary.  

THE COURT:  So you know all of the secrets?
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THE PROSPECTIVE JUROR:  I'm still friendly and 

socialize with some of the legal secretaries, a few that I 

know definitely still work there. 

THE COURT:  I think you have one partner or two 

partners would who would love to have you.  The court will 

excuse you and you can give your paddle to my law clerk who is 

sitting down.  You'll see them at the reunion.  

(In open court.) 

THE CLERK:  Juror No. 99.  

(Sidebar.) 

THE COURT:  Good afternoon.  Thank you so much for 

your patience.  You indicated you had this special obligation 

coming up?

THE PROSPECTIVE JUROR:  The thing is I work for a 

private company and I don't get paid when I don't work. 

THE COURT:  What kind of work do you do?

THE PROSPECTIVE JUROR:  I work in a pizzeria.  I 

help serve pizza. 

THE COURT:  They won't pay you if you are not 

working?

THE PROSPECTIVE JUROR:  No.  I have kids in school. 

THE COURT:  We'll excuse you from service.  Give 

your paddle to my law clerk and go back to the second floor.  

Thank you.  

(In open court.) 
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THE CLERK:  Juror No. 100.  

(Sidebar.) 

THE COURT:  Good afternoon.  Thank you for your 

patience?

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  You raised your paddle on a special 

obligation question?

THE PROSPECTIVE JUROR:  Yes.  I didn't make plans 

for nobody to pick up my kids from school today. 

THE COURT:  How old are your kids?

THE PROSPECTIVE JUROR:  Five, six, eight, 11, and 

13. 

THE COURT:  You have no one to pick them up after 

school?

THE PROSPECTIVE JUROR:  No.  I didn't make plans 

today.  I would love to serve. 

THE COURT:  Would you be able to serve if you make 

plans?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  You think you can serve?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Okay.  We'll let you serve. 

THE PROSPECTIVE JUROR:  Not for today. 

THE COURT:  You can't today?

THE PROSPECTIVE JUROR:  Not for today. 
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THE COURT:  You can stay?

THE PROSPECTIVE JUROR:  No.  I don't have no one to 

pick up my kids?

THE PROSPECTIVE JUROR:  I didn't make plans for 

today. 

THE COURT:  So you can't serve today?

THE PROSPECTIVE JUROR:  No.

THE COURT:  What time would you have to leave today?

THE PROSPECTIVE JUROR:  I have to pick them up from 

school 2:10. 

THE COURT:  We'll excuse you.  Give the paddle to my 

law clerk and go back to the second floor.  

(In open court.) 

THE CLERK:  Juror No. 101.  

(Sidebar.) 

THE COURT:  How are you?

THE PROSPECTIVE JUROR:  Fine. 

THE COURT:  Thank you.  I appreciate your patience.  

You raised your paddle with a special obligation?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell us about that.  

THE PROSPECTIVE JUROR:  So I already scheduled -- I 

have two parent-teacher conferences Friday. 

THE COURT:  You are a teacher?

THE PROSPECTIVE JUROR:  I am the parent.  So I have 
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to go to two of my kids' parent teacher conferences this 

Friday.  Because this is a long-term trial, I guess until 

November 22.

THE COURT:  It won't go past that, that is for sure. 

THE PROSPECTIVE JUROR:  One of my kids I usually 

pick them up, he gets off the school bus by 4:30.  My work 

hours is eight to four.  I make sure I can pick them up.  This 

goes until five. 

THE COURT:  I know it's difficult.  I'm going to ask 

you to make special arrangements to take care of the children 

being picked up.  We'll let you serve.  Be seated. 

(Continued on next page.) 
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(Continuing.) 

THE COURTROOM DEPUTY:  Juror 102.  

(Prospective Juror No. 102 present at sidebar.) 

THE COURT:  Good afternoon.  

THE PROSPECTIVE JUROR:  Good afternoon, Judge. 

THE COURT:  Thank you for your patience. 

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  You raised your paddle on several 

issues.  

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Tell is about that. 

THE PROSPECTIVE JUROR:  Which is the first issue you 

want me to discuss?

THE COURT:  You pick.  

THE PROSPECTIVE JUROR:  Okay.  I am currently a 

possible witness on a domestic violence with the DA. 

THE COURT:  I'm so sorry. 

THE PROSPECTIVE JUROR:  It's okay.  Also, you asked 

about Morgan Stanley.  

THE COURT:  Yes.  

THE PROSPECTIVE JUROR:  I use Chase as my bank, but 

my son also has a JD and he worked for Morgan Stanley 

Securities.  

THE COURT:  He works for them now?

THE PROSPECTIVE JUROR:  No. 
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THE COURT:  He did. 

THE PROSPECTIVE JUROR:  He did an internship when he 

was in law school. 

THE COURT:  When?  When did he do it?  Years ago?  

THE PROSPECTIVE JUROR:  A couple years ago. 

THE COURT:  That's fine. 

THE PROSPECTIVE JUROR:  Let's see, what else was 

there?  I work for HPD and Brooklyn Code Enforcement Unit, so 

government agency. 

THE COURT:  Okay. 

THE PROSPECTIVE JUROR:  So those are the concerns -- 

THE COURT:  You know what -- 

THE PROSPECTIVE JUROR:  -- that you brought up. 

THE COURT:  You can be fair and impartial, we'll let 

you serve.  Thank you.  

THE PROSPECTIVE JUROR:  Okay. 

THE COURT:  Have a seat, please.  

THE PROSPECTIVE JUROR:  All right.  

(Prospective Juror No. 102 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 103.  

(Prospective Juror No. 103 present at sidebar.) 

THE COURT:  How are you?  

THE PROSPECTIVE JUROR:  I'm good. 

THE COURT:  Thank you for your patience, young lady.  

I believe you raised your paddle a couple of times 
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including law enforcement.  Tell us about that. 

THE PROSPECTIVE JUROR:  Well, I believe that there 

is mistreatment with the African-Americans with the police.  

THE COURT:  You believe there's mistreatment of 

African-Americans?  

THE PROSPECTIVE JUROR:  Yeah, mistreatment with 

African-Americans with the police force. 

THE COURT:  There can be.  There can be. 

THE PROSPECTIVE JUROR:  Yeah.  So I don't -- I have 

strong -- 

THE COURT:  Can you be fair and impartial in a case 

like this?  This is not about African-Americans and police.

THE PROSPECTIVE JUROR:  Yeah. 

THE COURT:  Do you think you can be fair in a case 

like this?

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  Okay, we'll let you serve.  

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Thank you.  

(Prospective Juror No. 103 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 104.  

(Prospective Juror No. 104 at sidebar.) 

THE COURT:  Hello.  Thank you for your patience, 

young lady. 

THE PROSPECTIVE JUROR:  Hello. 
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THE COURT:  I believe you raised your paddle with 

special obligations -- 

THE PROSPECTIVE JUROR:  Yes. 

THE COURT:  -- and law enforcement issues.  Tell us 

about those. 

THE PROSPECTIVE JUROR:  I have a family member in 

palliative care.  It can be any day now. 

THE COURT:  My wife is the director of palliative 

care, so I know how that works. 

THE PROSPECTIVE JUROR:  Once that happens, the 

family would have to go to Colombia.  And although I'm not 

traveling, I have to stay with a one-year-old and 

seven-year-old.  I already committed to that. 

THE COURT:  Well, is the palliative care person here 

or in Colombia?  

THE PROSPECTIVE JUROR:  She's here. 

THE COURT:  Obviously, it's day-to-day.  Other than 

that, do you have any other reasons you could not serve?  

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Okay.  We'll let you serve for now.  I 

understand things can happen.  Okay?

THE PROSPECTIVE JUROR:  Okay. 

THE COURT:  So we will let you serve. 

THE PROSPECTIVE JUROR:  So I'm gonna stay?

THE COURT:  You are going to stay.  
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THE PROSPECTIVE JUROR:  Okay.  

THE COURT:  Thank you.  

(Prospective Juror No. 104 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 105.  

(Prospective Juror No. 105 present at sidebar.) 

THE COURT:  Hello, Mr. Colella.  How are you?  

THE PROSPECTIVE JUROR:  How are you?

THE COURT:  I understand you have strong feelings 

about law enforcement. 

THE PROSPECTIVE JUROR:  Yes, I do. 

THE COURT:  Do you think you could be fair and 

impartial, despite that?  

THE PROSPECTIVE JUROR:  Absolutely, absolutely. 

THE COURT:  Then we'll let you serve.  

(Prospective Juror No. 105 leaves sidebar.) 

THE COURTROOM DEPUTY:  Juror 106.  

(Prospective Juror No. 106 present at sidebar.) 

THE COURT:  Good afternoon, sir.

THE PROSPECTIVE JUROR:  Good afternoon, Your Honor. 

THE COURT:  How are you?  

I understand you may be a court officer, is that 

right?

THE PROSPECTIVE JUROR:  Yes, court officer. 

THE COURT:  Where do you serve?   

THE PROSPECTIVE JUROR:  Bronx County Supreme, 
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Criminal. 

THE COURT:  That is a great facility.  I think we 

will excuse you from this case. 

THE PROSPECTIVE JUROR:  Okay. 

THE COURT:  Would you give the paddle to my law 

clerk and go back to the second floor?  We will give you a 

nice boring contract case.  

(Prospective Juror No. 106 excused.) 

THE COURTROOM DEPUTY:  Juror 107.  

(Prospective Juror No. 107 present at sidebar.) 

THE COURT:  Good afternoon, Mr. Giraldo.  How are 

you?  

THE PROSPECTIVE JUROR:  Good. 

THE COURT:  You raised your paddle with respect to 

the English question.  

Do you have any issues about being able to follow 

the case in English?  

THE PROSPECTIVE JUROR:  (No response.)  

THE COURT:  Would it be hard for you to follow the 

case?

THE PROSPECTIVE JUROR:  It's hard for me to. 

THE COURT:  We will excuse you then.  Thank you.  

Give the paddle to my law clerk over there and go back to the 

second floor.  

(Prospective Juror No. 107 excused.) 
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THE COURTROOM DEPUTY:  Juror 108.  

(Prospective Juror No. 108 present at sidebar.) 

THE COURT:  Good afternoon, Ms. Cruz.  

THE PROSPECTIVE JUROR:  Good afternoon. 

THE COURT:  Thank you for your patience.  

You raised your paddle a number of times.  Put it 

all together and tell us your issues. 

THE PROSPECTIVE JUROR:  My mom just came out of the 

hospital.  She had open heart surgery.  I support the family.  

I'm paying somebody to stay with her today.  I got a grievance 

with my employer to give me time off to work from home and 

work at the office. 

THE COURT:  Say no more.  Say no more.  You are 

excused.  Good luck to you -- 

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  -- and your mother. 

THE PROSPECTIVE JUROR:  Thank you. 

THE COURT:  Give the paddle to my law clerk sitting 

down and go back to the second floor.  

THE PROSPECTIVE JUROR:  Thank you.  

(Prospective Juror No. 108 excused.) 

THE COURTROOM DEPUTY:  Juror 109.  

(Prospective Juror No. 109 present at sidebar.) 

THE COURT:  Good afternoon, sir.  How are you?  

THE PROSPECTIVE JUROR:  Good.  How you doing?
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THE COURT:  Thank you, I'm fine.  

You raised your paddle on a couple of issues, I 

gather, law enforcement relationships, something like that. 

THE PROSPECTIVE JUROR:  Yeah, I have a couple 

relatives that are police officers. 

THE COURT:  Okay.  Anything about that would make it 

difficult for you to be fair in a case like this?   

THE PROSPECTIVE JUROR:  No. 

THE COURT:  Okay, you can serve.  

THE PROSPECTIVE JUROR:  Okay.  

(Prospective Juror No. 108 leaves sidebar.) 

THE COURTROOM DEPUTY:  On the record.  

We've got our 36 in the box.  I am going to ask that 

they hold up their paddles so you can consult with your 

colleagues and client, and when you are ready you will let me 

know and then we will come back to the sidebar.  You will 

exercise your peremptories, and then I will announce the 

peremptories.  

So retire to your respective corners, talk with your 

colleagues and your professionals and your client, and then 

you will come back to the sidebar and you will tell me the 

peremptories and we will go through the rounds as I previously 

indicated. 

MR. JACKSON:  Your Honor, may I respectfully request 

just a bathroom break?  It's 2 o'clock. 
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THE COURT:  What you can do is you can sort of slip 

out that side door, as they say.  We are not going to give a 

break because I don't want to lose people because if we start 

letting people go...  

So any one of you who wants to go out, we are not 

going to come back to the sidebar until you guys tell me you 

are all ready to come back to sidebar.  So any one of you can 

slip out.  So don't worry about that.  Okay?

MR. SCHACHTER:  Well also, I need to confer with 

Mr. Boustani.  Without the realtime, we need to spend a little 

bit more time to update him. 

THE COURT:  I am really unhappy about that because 

we moved heaven and earth and I was assured that the realtime 

would work.  I do a lot of things, but I don't do tech.  And 

so it should have worked because this is the one time it is 

going to make it longer for you guys to have to talk with him 

about what went on at the sidebar that you waived on the 

record instead of shlepping up here with the marshals next to 

him.  I understand why you would do that, it's a Hobson's 

choice.  

Take as much time as you need to talk to him about 

your selections, but step back and have at it.  

MR. SCHACHTER:  Because we do feel obligated to 

really take him through what he -- 

THE COURT:  I said take as much time as you need.  I 
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mean read my lips, take as much time as you need.  

Just remember, the jurors are sitting there and they 

too probably want to have bathroom breaks and stuff like that 

there.  So we are not going to break for them, but do what you 

can, do what you need to do.  If they start raising their 

hands, the other Mr. Jackson will indicate to them that they 

can use the facilities, but let's keep it moving, guys.  

MR. JACKSON:  Thank you.

MS. MOESER:  Thank you. 

MR. SCHACHTER:  Thank you.  

(Sidebar concluded.)

(In open court - prospective jurors present.) 

THE COURT:  Ladies and gentlemen, I am going to ask 

you in about two minutes to raise your paddles high so the 

lawyers can see, and for everybody who is in the courtroom, so 

the lawyers can see your numbers.  

You don't have to raise them right now.  You can 

sort of stretch out a little bit.  And they will have to do 

some discussions amongst themselves and then we are going to 

have another sidebar, and then we will move to the next phase.  

So, that is where we are, and I appreciate it.  Now 

we are going to put back that annoying white noise machine.  

Talk about the Yankees.  Those of you who are Mets fans can 

talk about how terrible it is that the Mets aren't there.  

Those of you who are Yankees fans can say, "Na, na, na-na, na" 
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or whatever you say to Mets fans, but you are not going to 

talk about the case, obviously.  

So, Mr. Jackson, white noise.  I apologize, but it 

works.  Okay, go ahead.

(Pause.) 

THE COURT:  Ladies and gentlemen of the jury, all of 

you, I am going to ask you to hold up your paddles, if you 

wouldn't mind, I gave your arms a bit of a rest there, so the 

lawyers can see your numbers while they continue to do their 

final activities.  I appreciate it.

(Pause.) 

THE COURT:  Would you hold them up, please, 

especially those of you who are sort of semi blocked by that 

podium there in the corner.  I apologize for that.

(Sidebar held.)

(Continued on the following page.)
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(The following sidebar took place outside the 

hearing of the prospective jurors.) 

THE COURT:  All right, we are at the sidebar with 

the white noise machine on and we are now going to have our 

peremptory strike round.  

Round 1, the Government has the first strike.  Whom 

do you strike?  

MR. BINI:  24, Your Honor.  

THE COURT:  2-4?  

MR. BINI:  Yes. 

THE COURT:  Okay.  Round 1, the defense has the next 

two strikes.  

Who do you strike with your first strike?  

MR. SCHACHTER:  Your Honor, we strike 3.  

THE COURT:  Number 3, Juror No. 3.  

And your second strike?  

MR. SCHACHTER:  63.  

THE COURT:  6-3, okay.  

Now, we are in Round 2.  The defense has two 

strikes.  

Who do you strike first?  

MR. SCHACHTER:  65, Your Honor.  

THE COURT:  6-5.  

And what is your next strike?  

MR. SCHACHTER:  80, 8-0.  
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THE COURT:  8-0, okay.  

Now the bid is back to the Government.  We are still 

in Round 2.  You get one strike.  

Who do you strike?  

MR. BINI:  60, Your Honor.

MR. SCHACHTER:  I'm sorry? 

MR. BINI:  60.

THE COURT:  6-0.  

Now, we are in Round 3 of the strikes.  Government, 

you get the first strike.  

Who do you strike?  

MR. BINI:  68.  

THE COURT:  6-8.  

All right, now still in Round 3.  The defense gets 

two strikes.  

Who do you strike first in Round 3?  

MR. SCHACHTER:  Your Honor, we strike 18, 1-8.  

THE COURT:  1-8, okay.  

And your next strike in that round, sir?  

MR. SCHACHTER:  22, 2-2.  

THE COURT:  2-2, okay.  

We are now in Round 4.  The defense has two strikes.  

What is the first one in round 4?  

MR. SCHACHTER:  9-2.  

THE COURT:  9-2, yes.  
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And the second strike in Round 4 for the defense?  

MR. SCHACHTER:  May we have just one moment, please?

THE COURT:  Of course.

(Pause.) 

MR. SCHACHTER:  102, Your Honor.  

THE COURT:  102.  

We are still in Round 4.  The Government has one 

strike in that round.  

Who do you strike?  

MR. BINI:  71.  

THE COURT:  7-1.  

All right, we are now in Round 5.  The Government 

has the first strike.  

Who do you strike?  

MR. SCHACHTER:  Your Honor, may we have just one 

moment?  

(Pause.) 

(Continued on the following page.)
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(Continuing.)   

THE COURT:  Government went, round five.  

MR. BINI:  103, your Honor.

THE COURT:  103.  

It is now to the defense.  We are in round five.  

You get one strike.  

Who do you strike?

MR. SCHACHTER:  41, your Honor.

THE COURT:  41.  

We are now in round six.  Defense, you get the first 

strike.  Who do you strike?  

You get one strike in round six.  Who do you strike?

MR. SCHACHTER:  105.

THE COURT:  105.  All right.  

We are now in round six for the Government strike.  

You get one strike in round six.

MR. BINI:  The Government strikes 88.

THE COURT:  88.  Okay.  I'll repeat them again.  

Alternate round one, you can strike anyone in the 

box.  This is to the Defendant.  You get one strike in this 

round.  

Who do you strike?

MR. SCHACHTER:  Your Honor, do we have two more 

strikes?

THE COURT:  You have two more strike.  You have one 
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strike in alternate round one.  You go first.  The Government 

has a strike in alternate round one.  

Then you have one strike in alternate round two and 

the Government has one strike in alternate round two.

Who do you strike? 

MR. SCHACHTER:  26.

THE COURT:  26.

Now the bid is back to the Government for alternate 

round one.  Who do you strike?

MR. BINI:  90.

THE COURT:  Nine zero.

MR. BINI:  Nine zero.

THE COURT:  Okay.  

Now Government alternate round two, final round, you 

get one strike.  Who do you strike?

MR. BINI:  104.

THE COURT:  104?

MR. BINI:  Yes, your Honor.

THE COURT:  Final strike.  Alternate round two for 

the defense.  Who do you strike?  

Your last strike. 

MR. SCHACHTER:  72, your Honor.

THE COURT:  72.  

All right.  Let me call these out again to confirm.

In round one, the Government struck 24, the 
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Defendant struck 3, the Defendant struck 63.  

In round two Defendant struck 65, Defendant struck 

80 -- 

MR. SCHACHTER:  Sorry, I didn't hear that.

THE COURT:  Do it again from the top.  Listen.  

Round one, Government struck 24, the Defendant 

struck 3, then the Defendant struck 63.  

In round two, the Defendant struck 65 and the 

Defendant struck 80; the Government struck 60 in round two.

In round three, the Government struck 68, the 

Defendant struck 18, the Defendant struck 22.  

The Defendant struck in round four 92 and the 

Defendant struck 102; in round four, the Government struck 71.

In round five, the Government struck 103; in round 

five, the Defendant struck 41.  

In round six, the Defendant struck 105; the 

Government struck 88.  

In alternate round one, the Defendant struck 26; the 

Government struck 90.  

In alternate round two, the Government struck 104; 

the Defendant struck 72.

Is that correct, gentlemen? 

MR. BINI:  Yes, your Honor.

MR. SCHACHTER:  Yes, your Honor.

MR. JACKSON:  May we confer for just one moment, 
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your Honor?

(Pause in proceedings.)

MR. JACKSON:  Thank you, Judge.

THE COURT:  Okay.  Step back. 

(Continued on the following page.)
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(Sidebar ends; in open court.) 

THE COURT:  Thank you for your patience, ladies and 

gentlemen.  The following jurors are excused with the thanks 

of the Court and the parties.  If I call out your number, 

please put your paddle down in place.  We will collect them.  

Those of you whose numbers are not called, please remain with 

your paddles in hand.

No. 24, No. 3, No. 63, No. 65, No. 80, No. 60, No. 

68, No. 18, No. 22, No. 92, No. 102, No. 71, No. 103, No. 41, 

No. 105, No. 88, No. 26, No. 90, No. 104, and No. 72.

Now, in the order in which the numbers remain, 

please fill in the box, by which I mean those of you who are 

there, move down one.

THE COURTROOM DEPUTY:  Take your time, take your 

time.

(Pause in proceedings.)

THE COURTROOM DEPUTY:  Judge, the box is complete.

THE COURT:  Thank you.  

Are there any other jurors who were called who are 

still in the room?

Mr. Jackson, I'm going to ask you at this point to 

have the jurors stand and to swear them, please.

THE COURTROOM DEPUTY:  Jurors 1 through 16, please 

stand and raise your right hands.  Please, Jurors 1 through 

16, please raise your right hands.  
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Everyone raise your right hands.  Please stand up.  

Everyone stand up in the box.  Everyone.

You, and each of you, do solemnly swear or affirm 

that you will well and truly try this case before you and a 

true verdict render according to the evidence and the law, so 

help you God? 

(A chorus of I dos.)

THE COURT:  Thank you, ladies and gentlemen of the 

jury.  Please be seated.

The other jurors who are here are discharged.  Thank 

you.  Please leave your paddles in place.  You are discharged 

with the thanks of the Court.  Thank you.

(Discharged jurors exit.)

THE COURT:  Good afternoon.

(A chorus of good afternoons.)

THE COURT:  Members of the jury, now that you have 

been sworn and before we start the trial, let me, as the 

Court, give you a few additional rules of the road.

It will be your duty to find from the evidence 

presented in this courtroom what the facts are.  You, and you 

alone, are the judges of the facts.  You will apply those 

facts to the law that I, the Court, will give to you.  You 

must follow that law whether you agree with it or not.

Nothing I, as the Court, say or do during the course 

of the trial is intended to indicate, nor should it be taken 
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by you as indicating, what your verdict should be.  Do not 

read anything into my voice.  Do not try to figure out what 

the judge thinks about the facts because that job is yours, 

and yours alone, and I defer to you.

The evidence from which you will find the facts will 

consist of testimony of witnesses, documents, and other items 

received into the record as evidence, any of the facts that 

the lawyers agree to or stipulate to or that I may instruct 

you to find as a matter of fact.  

However, there are certain things which are not 

evidence and which you cannot consider to be evidence.  

Statements, arguments and questions by lawyers are not 

evidence.  Lawyers ask questions.  The questions are not 

evidence.  The answers the witnesses provide contain the 

evidence.

Lawyers make objections.  Objections are not 

evidence.  Lawyers have obligations to their clients and to 

the Court to make objections when they believe, for example, 

that evidence is being offered improperly under the rules of 

evidence.  

You should not be influenced by the objections 

themselves; rather, understand that if a lawyer objects to a 

question, I, as the Court, will either sustain the objection 

or overrule the objection.  If I sustain the objection, you 

should ignore the question.  If I overrule the objection, 
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treat the question and answer like any other question and 

answer.

If you are instructed that if some item of evidence 

is received for a limited purpose only, you must follow that 

instruction.  If this Court has excluded or told you to 

disregard testimony, you cannot consider that testimony.  

Nothing you see, nothing you hear outside of the courtroom is 

evidence.  You are to decide this case solely and exclusively 

on the evidence presented here at this trial.

There are essentially two kinds of evidence:  There 

is what we call direct evidence and what we call circumstance 

is a shall evidence.  

Direct evidence is direct proof of a fact.  For 

example, an eyewitness says I saw it snowing.  That is direct 

evidence that, in fact, it was snowing.  The eyewitness is 

testifying as to what he or she saw firsthand.

Circumstantial evidence, on the other hand, is proof 

of facts from which you may infer or conclude that other facts 

exist.  The eyewitness says, for example, I saw snow on the 

ground but then I did not see it snowing.  Now, from that, you 

can logically infer or conclude that it had, in fact, snowed, 

despite the fact that the witness did not see it snowing.  

I will give you further instructions on this at the 

end of the case, but for the time being, please keep in mind 

that you may consider both kinds of evidence, both direct and 
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circumstantial.

It will be up to you, as the jury, to decide which 

witnesses to believe or not to believe.  It will be up to you 

to decide how much of a witness' testimony to accept or to 

reject; some of it or all of it or none of it.

I will give you some guidelines for determining a 

witness' credibility at the end of the case, but, again, you 

are the ones to determine whom to believe and whom not to 

believe because you determine the facts.

Let's talk a bit about the burden of proof.  

The Defendant has pled not guilty to the charges 

against him.  To convict the Defendant, the burden is on the 

prosecution, and solely on the prosecution and exclusively on 

the prosecution, to prove the Defendant's guilt of each 

element of the charges against him beyond a reasonable doubt.  

The burden never, ever shifts to the Defendant because the law 

presumes the Defendant to be innocent and the law never 

imposes upon a Defendant in a criminal case any burden or any 

duty of calling any witness or producing any evidence 

whatsoever.  

I say again:  The burden belongs solely and 

exclusively on the shoulders of the prosecution.  

In other words, the Defendant starts with a clean 

slate and is presumed innocent of each charge.  Only if you, 

as the jury, are satisfied the Government has proven the 
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Defendant guilty beyond a reasonable doubt may the Defendant 

be found guilty.  But each and every element of that charge 

must be proven to you beyond a reasonable doubt.

Because in order to convict the Defendant of a given 

charge, the Government is required to prove that charge beyond 

a reasonable doubt, the question then is, what is a 

"reasonable doubt"?  

The words almost define themselves.  It is a doubt 

based upon reason.  It is a doubt that a reasonable person has 

after carefully weighing all the evidence.  It is a doubt that 

would cause a reasonable person to hesitate to act in a matter 

of importance in his or her personal life.  

Proof beyond a reasonable doubt must, therefore, be 

proof of a convincing character that a reasonable person would 

not hesitate to rely upon in making an important decision in 

his or her life.  A reasonable doubt is not caprice nor is it 

wit.  A reasonable doubt is not speculation nor is it 

suspicion.  A reasonable doubt is not an excuse to avoid the 

performance of an unpleasant duty.  

The law does not require that the Government prove 

guilt beyond all possible doubt.  Proof beyond a reasonable 

doubt is sufficient to convict but it must be proof beyond a 

reasonable doubt.

If after fair and impartial consideration of all the 

evidence you have a reasonable doubt as to this Defendant's 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection

LAM     OCR     RPR

171

guilt with respect to the charge against him, you must find 

the Defendant not guilty of that charge.  

On the other hand, if after fair and impartial 

consideration of all the evidence you are satisfied beyond a 

reasonable doubt of the Defendant's guilt with respect to a 

particular charge against him, you should find the Defendant 

guilty of that charge.

The question of possible punishment of the Defendant 

is of no concern to the jury and should not in any sense in 

any way, shape, or form enter into or influence your 

deliberation.  If you find the Defendant guilty beyond a 

reasonable doubt, then the Court, and the Court alone, will 

deal with any issue of sentencing.  The duty of imposing 

sentence rests exclusively upon the Court.  

Your function as jurors is to weigh the evidence in 

the case and to determine whether or not the Defendant is, in 

fact, guilty beyond a reasonable doubt based solely upon the 

basis of such evidence.

(Continued on the following page.) 
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THE COURT:  Under your oath as jurors, you cannot 

allow consideration of the punishment which may or may not be 

imposed upon the defendant, if he is convicted, to influence 

your verdict in any way or in any sense if it should enter 

into your deliberations it cannot and it may not. 

Let talk a little bit more about this case.  This is 

simply a brief overview of the case and I am not yet going to 

cover all the issues and legal principles that apply in this 

case.  The instructions that I give you at the conclusion of 

this case will govern your deliberation.  This overview is 

meant only to give you a sense of the big picture. 

Members of the jury, the United States government 

has filed a superseding indictment charging the defendant, 

Mr. Boustani, with conspiracy to commit wire fraud, conspiracy 

to commit securities fraud, conspiracy to commit money 

laundering.  An indictment is simply the means by which the 

United States government gives the defendant notice of the 

charges and brings the defendant to court.  The indictment is 

merely an accusation and nothing more.  It is not evidence and 

it is not to be considered by the jury in arriving at a 

verdict.  

In response to the indictment, the defendant has 

pled not guilty.  The defendant is presumed to be innocent.  

He's presumed to be not guilty unless and until his guilt has 

been proven to you by the government beyond a reasonable 
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doubt.  

The indictment in this case reads as follows:  The 

grand jury charges, count one, conspiracy to commit wire 

fraud:  

1.  In or about and between January of 2011 and 

December of 2018, both dates being approximate and inclusive, 

within the Eastern District of New York and elsewhere, the 

defendant, together with others, did knowingly and 

intentionally conspire to devise a scheme and artifice to 

defraud one or more investors and potential investors in 

Proindicus, EMATUM and MAM Secu rites and to obtain money and 

property from them by means of one or more materially false 

and fraudulent pretenses, representations and promises and for 

the purpose of executing such scheme and artifice to transmit 

and cause to be transmitted by means of wire communication in 

interest and foreign commerce, writing, signs, signals and 

sounds, contrary to Title 18, United States Code, section 

1343. 

Count two:  Conspiracy to commit securities fraud.  

2.  In or about and between January of 2013 and 

December of 2018, both dates being approximate and inclusive, 

within the Eastern District of New York and elsewhere, the 

defendant together with others did knowingly and willfully 

conspire to use and employ one or more manipulative and 

deceptive devices and contrivances, contrary to Rule 10(b)5 of 
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the rules and regulations of the United States Securities & 

Exchange Commission, Title 17, code of federal regulations, 

section 240.10(b)5, by, one, employing one or more devices, 

means and artifices to defraud, two, making one or more untrue 

statements of material fact and omitting to state material 

facts necessary in order to make statements made in light of 

the circumstances under which they were made misleading and, 

three, engaging in one or more acts, practices and courses of 

business which would and did operate as a fraud and deceit 

upon investors and potential investors in EMATUM securities in 

connection with the purchase and sale of instruments in the 

EMATUM securities directly and indirectly by use and means of 

instrumentalities of interstate commerce and the mails, 

contrary to Title 16 of the United States Code, section 78 B 

and, three, in furtherance of the conspiracy and to effect its 

objects within the Eastern District of New York and elsewhere, 

the defendant together with others did commit and cause to be 

committed, among other overt acts, count three, conspiracy to 

commit money laundering, four, in or about and between January 

of 2013 and December of 2018, both dates being approximate and 

inclusive, within the Eastern District of New York, and 

elsewhere, the defendant together with others did knowingly 

and intentionally conspire to transport, transfer and transfer 

monetary instruments and funds to one or more places outside 

of the United States from one or more places inside the United 
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States and to one or more places inside the United States from 

one or more places outside of the United States, A, with the 

intent to promote the carrying on of one or more specified 

unlawful activities and, B, knowing that the monetary 

instruments and funds involved in the transportation, 

transmission or transfer represented the proceeds of some form 

of unlawful activity and knowing that such transportation, 

transmission and transfer was designed in whole and in part to 

conceal and disguise the nature, location to its ownership and 

control of the proceeds of of one or more specified unlawful 

activities. 

Again, these are charges and the charges are not 

evidence and the burden of proof is on the government to prove 

each element of those charges beyond a reasonable doubt. 

I will give you detailed instructions on the law at 

the end of the case.  Remember that the law comes from me, not 

from the lawyers.  I'm sure the lawyers understand this and 

the lawyers are not going to try to tell you what the law is 

because they don't want me to interrupt them sternly and 

remind them whose job that is.  I can be the nice Denzel 

Washington or I can be Lord Vader.  The lawyers are not going 

to tell you what the law is.  That's my job. 

A few words about your conduct as jurors.  Please, 

do not discuss the case with anyone.  This includes discussing 

the case in person, in writing, by phones or electronic means, 
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text message, email, FaceBook, Twitter, social media, the 

internet or any other features that I have not thought of but 

you folks know all about.  Don't do it.  

If you have to tell someone, such as your spouse or 

significant other or your employer, tell them that you are 

serving on the a jury and that the trial will conclude no 

later than November 22 of 2019 that's okay.  When they 

inevitably ask you what the case is about or the name and 

nature of the case, please, tell them you are under strict 

instructions from the judge, who sounds and looks a lot like 

Lord Vader, not to tell them anything about the case and I 

mean anything. 

You must decide this case solely on the evidence 

presented in this courtroom to you as a jury and not on the 

basis of anything anyone who hasn't heard the evidence and who 

is not on this jury may think about the case.  The analogy I 

like to give, many years ago my son worked for a few years for 

the New York Yankees for Brian Cashman.  And he would sit 

there and the owners would say, are we going to extend Jeter's 

contract or are we going to give A Rod all this money or not.  

That was real baseball, real money.  You are the real jury.  

Anybody else who is not on the jury, including the judge, 

people in this courtroom, anybody else, that's fantasy 

baseball, that's a fantasy jury.  You are the real deal.  You 

don't have to talk about anybody else.  You are not allowed to 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection

Anthony M. Mancuso, CSR    Official Court Reporter

177

talk with anybody else about this case while it's going on 

because you are the real deal.  It's real money.  It is the 

real jury and that's you. 

If you are asked or approached in any way about your 

jury service or anything about this case, you should respond 

that you have been ordered by this judge not to discuss the 

matter in any way, shape or form.  You should report such 

attempted conduct immediately to the court security officer.  

We have one sitting in the back and there will be one sitting 

outside your jury room.  As soon as possible, tell the court 

security officer and he will tell me and I will deal with it 

as soon as possible.  

You must not try to access any information about the 

case or do research on any issue that arises in the case from 

any outside source, including dictionaries, reference source 

materials or anything on the internet.  

The lawyers in this case on all sides are excellent.  

Do not attempt to do their jobs for them.  In the event you 

see anything in the media about this case, please, turn away 

from it and pay it no heed.  You're sworn duty is to decide 

this case solely and wholly on the evidence presented in this 

courtroom and you will have the evidence presented to you in 

this courtroom by the excellent attorneys in this case. 

Please, do not discuss the case even amongst 

yourselves until all the evidence has been presented and the 
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case has been given to you for your deliberations.  Like an 

Agatha Christie novel, you don't talk about who did it until 

you read the whole novel and then you find out who did it.  

Witnesses are presented one witness at a time.  The reason for 

this is the evidence will be presented as one exhibit at a 

time.  It is important that you keep an open mind until you 

have heard all the evidence.  

Please, do not take any notes during the trial.  You 

have noticed this morning, this afternoon, we have had court 

reporters shuttling in and out.  They are very good.  They are 

excellent court stenographers.  They have excellent recording 

devices.  If at the end of the trial during your deliberation, 

you decide you need to review testimony or documents, you will 

send a written note to the court, signed by the jury 

foreperson, and I will have that note sent back in to you in 

the jury room with the evidence that you request.  You will be 

able to be on the same page.  If, however, one of you takes 

notes or two of you takes notes and one person writes X and 

one person writes not X, you will spend all of your time 

deciding who took the better notes just like we were in 

grammar school and middle school.  It's best to ask for the 

testimony to be presented to you in written form, the 

documents, whatever it is you need.  You send out a note.  

I'll send it back to you and there won't be any debate about 

what was said or what the document said as opposed to who took 
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the better notes.  

I will make sure the witnesses speak clearly.  You 

will hear me say, if they go too fast, I want you to channel 

your Lord Vader and not Chris Rock.  So you will hear the 

testimony.  When you hear me Vader not Rock, you will know 

what I am talking about.  When people start as to read, they 

tend to speed up.  Sometimes witnesses will be reading a 

document.  I will slow them down.  The first time I will ask 

them to speak more slowly.  The second time I will tell them 

Lord Vader, not Woody Allen.  The third time I will tell them 

something else and there won't be a fourth time.  I'll slow 

them down and I will make sure the witnesses speak clearly.  

The microphones are there.  You will hear what they have to 

say.  

I will make sure that the documents that are 

admitted into evidence are legible.  Those of you in the front 

row have got those screens.  We'll have documents that you 

will see electronically presented to you.  Those of the you in 

the back row, the drop down screen will be there.  My 

courtroom deputy will control the lighting so that you'll be 

able to see the documents clearly. 

Before we begin, finally, let's talk a bit about the 

course of the trial.  Each side will make an opening 

statement.  Remember opening statements are not evidence but 

only outlines of what each party believes the evidence will 
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show.  I say again remember the entire burden of proof is on 

the government.  The defendant need not prove anything.  The 

defendant need not even take the witness stand at all.  In 

fact, the defendant need not even have his lawyers make an 

opening statement if he doesn't want to, although typically 

openings statements are made by both sides. 

Next, the government will present its witnesses and 

the defendant may cross-examine those witnesses and then the 

defendant will have an opportunity to present his witnesses 

but only if he wishes to do so.  He does not have to do so.  

If the defendant presents witnesses the government may 

cross-examine those witnesses.  After all that, once all the 

witnesses have testified, and the court has admitted into 

evidence everything that must be admitted into evidence, each 

side will present a closing arguments to you and remember that 

closing arguments are just like the opening arguments.  They 

are not evidence.  I will then give you a detailed 

instructions on the law and how to apply it in this case and 

you will then retire to the jury room, which is conveniently 

located right behind the courtroom, to deliberate on your 

verdict.  There are rest rooms, sinks, a refrigerator.  It's 

really quite lovely.  We will buy you lunch when you are 

deliberating at the end of the case.  That way you will not 

have to leave until you have reached your verdict.  

We will take three breaks during the typical court 
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day.  The first will be from 11:00 a.m.  to 11:15 a.m.  The 

second will be for lunch, 12:35 to 1:45 p.m. and the third 

break will be from 3:00 to 3:15 p.m.  We will adjourn each day 

at 5:00 p.m.  See that clock, 5:00 p.m.  Take it to the bank.  

You'll look at me with those dagger eyes you have and say it's 

five to five with your eyes and I'm going to shut the lawyers 

down at five every day.  Hold me to that.  Trust me.  We will 

adjourn each day promptly at 5:00 p.m. and we will begin every 

day at 9:30 a.m. sharp.  

I ask each of you please not to be late.  We all 

know the subways, the traffic around New York are a pain.  We 

all know it's a pain.  People like to say where.  Please make 

every effort to be here on time out of respect for your 

fellows jurors.  We simply cannot start without each and every 

one of you being here.  Please do not be late. 

I thank you for your attention.  Both parties will 

begin opening statements tomorrow morning at 9:30 a.m.  We are 

adjourned for the day.  The court security officers will 

direct you to the jury room and do that right now, give you 

your jury badges.  Have a good afternoon.  We'll see you at 

9:30 a.m. tomorrow sharp. 

We're adjourned for the day. 

(Jury excused.) 

THE COURT:  You may be seated, ladies and gentlemen.  

The jury has left the courtroom.  Do we have any procedural 
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issues to address before we adjourn for the day from the 

government?  

MR. BINI:  Your Honor, three very quick housekeeping 

matters. 

THE COURT:  All right.  Vader, not Rock,. 

MR. BINI:  Thank you, your Honor. 

First, there are three agreements between the 

government and three individuals Andrew Pearse, Detelina 

Subeva and Surjan Singh.

Your Honor, those individuals' agreements with the 

government are subject to a limited unsealing order.  The 

government would request further limited unsealing to permit 

their use in court, if necessary. 

THE COURT:  Any objection to that request?  

MR. JACKSON:  No, your Honor. 

THE COURT:  The request is granted.

MR. BINI:  Thank you, your Honor. 

The second housekeeping issue -- 

MR. JACKSON:  Your Honor, may I request a question 

about that?  

THE COURT:  No.  Do you have objection?  

MR. JACKSON:  I don't, your Honor. 

THE COURT:  Good.  Next.  

MR. BINI:  Opening slides.  We have conferred with 

defense counsel, we understand that they will send their 
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slides tonight.  To the extent the government has an issue, 

may we write to the court tonight?  

THE COURT:  Let's back up.  I told you gentlemen to 

exchanges opening slides and if you have any objections I 

would rule on them.  I don't mind not having a life.  I don't 

expect to get 30-page memos describing exhibits that I have 

not seen at 4:00 in the morning and then I've got a jury here 

and you guys want to give your openings tomorrow.  So I 

understand playing poker and holding it close to the vest.  

Sooner or later you have to show your cards in a poker game.  

You are at that point.  If you have slides that either side 

wants to use as demonstratives in opening statements, spoiler 

alert, I used to do this for a living.  So I'm directing you 

now before you leave today to exchange whatever demonstratives 

whatever you wish to use in your opening tomorrow.

And if you have any objections before you go home 

today to let the court know, because I have no life.  I will 

be back in my man cave, awaiting your word.  But I'm not going 

to get memos from you guys about demonstratives coming in in 

the middle of the night or delaying your opening statements to 

the jury tomorrow.  I will look at the demonstratives.  I will 

rule.  You will have your record and we will start tomorrow 

with the jury and we will start with your openings tomorrow at 

9:30.  Exchange the demonstratives.  You have the space to do 

it.  You stay here as late as you need to do it.  Do it now.
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MR. BINI:  Thank you, your Honor.  

THE COURT:  Go ahead.

MR. BINI:  Finally, the government made a motion in 

limine this morning regarding certain conduct involving two 

witnesses. 

THE COURT:  Yes.  Did you see my ruling?  

MR. BINI:  Okay.  I didn't see it.  Then I have 

nothing else to raise. 

THE COURT:  I told you I have no life.  So I read 

that and I ruled and I think I know what you are talking 

about.

MR. BINI:  Okay. 

THE COURT:  Is there something else?  Are we talking 

about the alleged dirty dozen?  

MR. BINI:  Yes, your Honor. 

THE COURT:  You see.  There you go.

MR. BINI:  Thank you, your Honor. 

THE COURT:  I've ruled on that.

MR. JACKSON:  Your Honor, we have just not seen it 

yet.  Thank you. 

THE COURT:  That's because it was filed under seal 

and, as you know, because you are experienced, very good 

lawyers, when I file something under seal, it's under seal and 

so we will make the ruling available to you as it's 

appropriate.  Right, Mr. Jackson?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury Selection

Anthony M. Mancuso, CSR    Official Court Reporter

185

THE CLERK:  Absolutely. 

THE COURT:  That's Mr. Andrew Jackson, the 

distinguished courtroom deputy, not the murderous former 

president of the United States.  So we're clear which Andrew 

Jackson we're talking about.  Anything else from the 

government?  

MR. BINI:  No, your Honor. 

THE COURT:  Defense counsel.

MR. JACKSON:  I have to ask, with regard to the 

limited unsealing, for the court use of the documents that 

were referenced by Mr. Bini, does that mean once they are 

offered into evidence they will be part of the public record 

or does that just mean he will be using them in court?  

THE COURT:  What do you anticipate in that regard, 

Mr. Bini?

MR. BINI:  I had anticipated their court use but not 

their availability to the public because they were under seal. 

THE COURT:  How do you envision cross-examining a 

witness about a document and then having defense counsel have 

the opportunity -- or examining a witness about a document on 

direct and then having defense counsel cross without at least 

some of the contents being made public?  How does that work?  

MR. BINI:  You are right, your Honor. 

THE COURT:  I'm not right.  I'm just asking 

questions.
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MR. BINI:  I think that practically speaking I'm not 

sure how it would be accomplished.  I think then they would be 

unsealed. 

THE COURT:  Any response to that?  

MR. JACKSON:  That makes sense to us.  We have no 

objection to the unsealing. 

THE COURT:  What else do we have?  

MR. JACKSON:  Just thanks to the court.  We have 

nothing else. 

THE COURT:  You are very welcome. 

Again, this space is your space.  You may stay.  At 

the end when you are leaving, whenever that is, Mr. Andrew 

Jackson will lock it up, anything that you feel you want to 

leave here overnight.  You may do that. 

One other housekeeping point.  Late on Friday the 

government sent over some boxes of exhibits which I have 

secured in a room in the private area of the court which I 

think it's appropriate now, now that we have selected and 

seated the jury, to have brought into the courtroom and put in 

that front row on that side.  I didn't want to have those 

boxes here while we were doing jury selection.  There was not 

enough room.  As you see virtually every seat was taken here 

with our jurors in jury selection.  So we will now adjourn for 

the day.  I will come back if you need me to come back to rule 

on demonstratives.  But I think it's appropriate for us to 
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have your assistants wheel out those boxes of documents that 

are basically in the storage room in the secure part of the 

court and we can leave them there until tomorrow morning if 

you don't want to have them in the court.  

MR. BINI:  May we bring them out, just to line them 

up?  

THE COURT:  You can bring them out now, absolutely. 

Mr. Jackson, you have a key to that room?  

THE CLERK:  Yes, your Honor. 

THE COURT:  You can have your legal assistants and 

others to wheel the documents in.

MR. BINI:  And I can do it as well. 

THE COURT:  Excellent.  We'll do that.  Mr. Jackson, 

make sure the jurors have all left, so we don't have any 

interactions:  

THE CLERK:  They are all gone, judge. 

THE COURT:  Those of you who are going to get these 

documents, why don't you take them around, Mr. Jackson, to the 

room.  They should still be on the gurneys.  That's how they 

were brought in.  Who wants to come back and as we say schlep 

documents?  

MR. BINI:  Thank you, your Honor. 

(Case adjourned to Wednesday, October 16, 2019.)
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(In open court.) 

THE COURTROOM DEPUTY:  All rise.

THE COURT:  The Honorable William F. Kuntz, II, is

now presiding.

THE COURTROOM DEPUTY:  Criminal cause for trial,

Docket Number 18-CR-681, U.S.A. versus Boustani.  

Counsel, please state your appearances for the

record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Katherine Nielsen, Lillian DiNardo, and -- she'll be back in a

moment -- Special Agent Angela Tassone for the FBI.  

Good morning, Your Honor.

THE COURT:  Good morning.  I think we have the

spellings.  So, yes.

MR. JACKSON:  Good morning, Your Honor.  Randall

Jackson on behalf of Mr. Boustani.  

MR. SCHACHTER:  Michael Schachter on behalf

Mr. Boustani, Your Honor.  Good morning.

MS. DONNELLY:  Casey Donnelly on behalf of

Mr. Boustani.

MR. DI SANTO:  Phillip DiSanto on behalf of

Mr. Boustani.  

MR. MC LEOD:  Ray McLeod on behalf of Mr. Boustani.

THE COURT:  The record should reflect that

Mr. Boustani is here as well.  
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You may be seated.  Ladies and gentlemen of the

public, you may be seated as well.  

I apologize for the delay.  One of our jurors is not

here, and so I'm going to ask counsel, first the government,

and then defense counsel on how they suggest we proceed.

As you know, as is the practice in this Court, we

have seated a total of 16 jurors, and one of the jurors is not

here.  The jury office has reached out to that juror and has

gotten no response from the telephone calls and the messages.

We've been waiting now 90 minutes, as you well know.  So I

will be guided by what is requested of counsel.  We'll start

first with the government and then with defense counsel.

What is your suggestion?

MR. BINI:  Your Honor, it would seem that it would

be the right thing to do to excuse that juror and replace them

with an alternate juror if they are one of the 12.

THE COURT:  All right.  Let me ask the defense

counsel.  What is your view as to how we should proceed?

MR. JACKSON:  Your Honor, may we inquire as to who

the juror is that's missing?

THE COURT:  You may inquire, but before I answer the

question, tell me how you think we should proceed.

MR. JACKSON:  Your Honor, respectfully, I would like

to confer with my client, but I think it's difficult to have a

discussion with him about it very briefly without knowing who
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the juror is.

THE COURT:  The juror is Juror Number 14.

(Pause in proceedings.) 

MR. JACKSON:  Your Honor, we also believe it would

be appropriate at this point.

MR. BINI:  The juror --

THE COURT:  Ah, Juror Number 14, you're here.

THE JUROR:  A long time.

THE COURT:  Welcome.  Okay.  You know, I suggested

that people might check in various locations for you.  I'm

going to ask my -- the court security officer -- if the court

security officer is here -- Mr. Jackson, would you have Juror

Number 14 brought into the jury room and then you will join

your colleagues.  

Just come forward, ma'am.  Come forward.

Thank you.  I'll ask one of my law clerks to beam

you into the sacred space and you will join your colleagues.

I'm sorry that you were waiting out there, ma'am.  Please come

this way and your colleagues are there.  Thank you.  Take your

time.  No worries.

We will give Juror Number 14 a moment to collect her

thoughts and then we will have the jury brought in and then we

will have opening statements.

MR. BINI:  Thank you, Your Honor.

THE COURT:  You're welcome.
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You never saw that on Matlock or Perry Mason.

Welcome to real trials, ladies and gentlemen.

MR. BINI:  Your Honor, we just wanted to note that

the government believes that nothing that was said was

prejudicial at all as the confusion was -- as you sort of

through the confusion found the juror.  So we just wanted to

note that on the record.

THE COURT:  Is that the view of the defense counsel

as well?

MR. JACKSON:  Your Honor, we are not aware of

anything, so we would, I think, just like to take -- we'd like

to proceed for now and just take a moment to think through

whether later on we need to raise with the Court if there are

any procedures that need to be taken to assure that the juror

didn't receive any information that was improper, but we're

certainly in agreement that we're not aware at this time of

any such information.

THE COURT:  Is that acceptable to the government?

MR. BINI:  It is.  However, if the defense believes

that there is some problem, we would ask that they raise it

now.

THE COURT:  Do you believe that there is some

problem of which you are aware now?

MR. JACKSON:  As I just said, Your Honor, we're not

aware of anything now.  We just -- in some situations, you
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know, further inquiry might be required.  We're not aware

right now.  We'd just like to take a moment -- we'd like to

continue for the day, not delay the jury further, and then let

the Court know later on if we think that there is further need

of inquiry.

THE COURT:  Would you like me to inquire of the

juror now because I'm prepared to do that, if you would like

me to do that now, outside the presence of the other jurors,

of course, and on the record and with your client present.  

I'd be happy to have counsel suggest what I ought to

inquire about at this point.

MR. SCHACHTER:  May we have just a moment, Your

Honor?

THE COURT:  Of course.

MR. JACKSON:  We don't think any inquiry is

required, Your Honor.

THE COURT:  Does that mean you're waiving the right

to have the Court inquire of this juror?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Is that acceptable to the government?

MR. BINI:  Yes, Your Honor.

THE COURT:  Okay.  Mr. Jackson, would you check with

the CSO and see if the jury is ready to be brought in for

opening statements?

THE COURTROOM DEPUTY:  Sure.
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THE COURT:  Thank you.

(Jury enters courtroom.) 

THE COURT:  Good morning, ladies and gentlemen of

the jury.  Welcome back.  Thank you for your attendance and

your time.  I know we had a little of bit of a delay and I

apologize for that.  That's on me.  So please accept my

apologies.  And please be seated, ladies and gentlemen of the

public.  Please be seated as well, counsel.

As I promised you yesterday, we're going to have

opening statements today from counsel.  First we'll hear from

the government, who has the burden of proof beyond a

reasonable doubt, and that stays with them throughout the

trial, as you well know, and then we will have opening

statements by defense counsel, if they chose to make one.

They don't have to make one.  Defense doesn't have to do

anything, as I said before.

You see that there is a podium there, and counsel

will be rooted behind that podium because, as I told you, we

practice the "Mother may I leave the podium to invade the

personal space of the jurors?"  

And I say, "No, you may not."

So they would love to get up and close personal with

you, but they will stay behind the podium not because they're

being standoff-ish but because Judge Vader insists that they

stay behind the podium.  
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So with that, we will have opening statements from

the government, and then if they wish to make an opening

statement, defense counsel.

Again, just argument.  It's not evidence.  The

evidence comes later.

MS. MOESER:  This is a case about lies and greed.

The defendant, Jean Boustani, was the mastermind of a

$2 billion fraud and money laundering scheme.  The defendant

was the lead salesman for an international shipbuilding

company called Privinvest, and he wanted to do business in

Mozambique, a country in Africa.

But instead of winning Mozambique's business

honestly, the defendant paid over $100 million in bribes to

get Mozambique officials to approve three projects for his

company worth nearly $2 billion.  Mozambique approved those

contracts, but they didn't have $2 billion.  So the defendant

had to find someone to loan Mozambique the money.

Once again, instead of getting the loan honestly,

the defendant engaged in fraud.  He paid bankers $50 million

in secret kickbacks to get their banks to approve the

projects, and he lied about what the loan money would be spent

on, promising that it would only be spent on the projects and

would not go to bribes and kickbacks.

The defendant and his criminal partners did not keep

this promise.  He used the loan money to pay over $150 million
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in bribes and kickbacks and pocketed $15 million for himself.

As part of his scheme, the defendant exploited the U.S.

financial system, defrauded U.S. investors, and laundered

money through U.S. banks.  The defendant got caught and his

fraud was revealed and that's why we're here today.

My name is Molly Moeser.  I'm a trial attorney with

the Department of Justice.  I'm here today with Assistant

United States Attorneys, Mark Bini and Hiral Mehta; Department

of Justice trial attorney, Katherine Nielsen; FBI Special

Agent, Angela Tassone, and paralegal specialist, Lillian

DiNardo.  Together we represent the United States.

You will hear that the defendant was the lead

salesman for the shipbuilding company, Privinvest.  The

evidence will show that between 2011 and 2016 the defendant

and his criminal partners created three deals to enrich

themselves by defrauding investors and exploiting Mozambique.

The first deal, called Proindicus, was supposed to

create a coastal protection system for Mozambique's long

coastline, kind of like a Coast Guard.  The second deal,

called EMATUM, was supposed to be for tuna fishing boats.  And

the third deal, called MAM, was supposed to build a shipyard

in Mozambique.  The evidence will show that the defendant and

his criminal partners followed the same pattern to get each

deal done.

First, the defendant agreed to bribe Mozambicans,
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including government officials, to get his company the

contracts for the three projects.  Second, the defendant

agreed to make secret payments to bankers to get their banks

to approve the loans for the three projects.  And, third, the

defendant and his criminal partners lied to get funding for

the loans, falsely promising that the loans would be used only

for the projects and not for bribes.

After the projects were approved and funded, the

defendant convinced the banks to send the loan money directly

to his company, Privinvest, not to Mozambique, and he stole

from that loan money to pay his partners the bribes and

kickbacks he had promised.

So let's walk through how this pattern played out

for each of the deals.  First, you will hear about the

Proindicus project.  The evidence will show that from the very

beginning in 2011 the defendant agreed to pay bribes to get

the Mozambique government officials to approve the project.

The defendant and his criminal partners knew what they were

doing was illegal, so they used code words and they called the

bribes "chickens."  The defendant agreed to pay 50 million

chickens to get Mozambique to approve the Proindicus project.

Once Mozambique approved the project, the defendant

had to find a bank to loan the money.  Now, you can't just go

to your neighborhood bank and get $2 million.  You have to go

to an international investment bank.  They can raise more
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money because they can get other investors to take pieces of

the loan.  Here the defendant reached out to bankers he knew

in the international investment bank called Credit Suisse, and

in 2013 he got them to agree to send all of the loan money

directly to his company, not to Mozambique.

In other words, the defendant was going to get the

money and decide how to spend it.  In total, over the three

projects, the defendant and his company received almost

$2 billion.

Now, Credit Suisse was ready to find other lenders

and put together a loan for hundreds of millions of dollars

for Proindicus, but a banker at Credit Suisse told defendant

he could get even more money.  So the defendant and the banker

struck a corrupt deal.  The banker would work to secretly get

the biggest loan possible and the defendant would make secret

payoffs to the banker.  The bigger the loan, the bigger the

payoffs.  The defendant was ultimately able to get

$622 million for the Proindicus project.

To get the deal done, Credit Suisse had to get

investors around the world to buy pieces of the loan.  The

loan documents sent to investors contained two key lies.

First, it said the loan money would only be used for the

protection project; that is, the equipment and the boats.

Second, it said that no bribes would be paid.  These

were lies and the defendant knew it because he had already
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agreed to pay his criminal partners bribes and kickbacks from

the loan money.  Bribes and kickbacks are not boats and

equipment.

The evidence will show that the second deal, EMATUM,

followed the same criminal pattern.  For the EMATUM project,

the defendant convinced Mozambique to buy tuna fishing boats

from his company, again, by bribing Mozambican officials, and

he convinced Credit Suisse and another international

investment bank to provide the loans for those projects,

again, by paying off Credit Suisse bankers.

Now, the defendant already had one Credit Suisse

banker on his payroll, but he needed a second inside man to

get this deal done.  So he signed up a second Credit Suisse

banker.  The two bankers worked together with the defendant to

get Credit Suisse to approve the deal, and in exchange the

defendant sent them both millions of dollars in secret

payoffs.

EMATUM was even bigger than Proindicus, an

eye-popping $850 million for tuna boats.  To get that much

money, the defendant and his criminal partners had to sell the

loan as a kind of a security called a bond.  A bond is like a

stock that you can invest in.

They sold the bond to investors around the world,

including in New York.  Many investors in the United States

received a document that summarized the loan and, again,
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contained two key lies.  First, that the money would only be

used for the project, the tuna fishing boats, and, second,

that no corrupt payments would be made.  Those were lies and

the defendant knew it because he promised millions of dollars

for the loans to pay bribes and kickbacks to government

officials and to bankers.

The third deal was called MAM.  The evidence will

show, just like the first two deals, the defendant followed

the same pattern of bribes, kickbacks, and lies.  You will

hear that in 2014 the defendant and his criminal partners

convinced Mozambique to build a shipyard and another

international bank to loan $535 million to fund it.

Again, the loan document contained two lies.  It

falsely claimed that all of the loan proceeds would be used

only for the project, and also falsely stated that the loan

money would not be used to pay bribes or kickbacks.  But,

again, the defendant used the loan money to pay millions to

officials and kickbacks to bankers.  The defendant laundered

the money -- laundered money from all three loans through the

U.S. banks to pay the bribes and kickbacks he promised, hiding

these payments behind fake invoices and agreements.

Now, you'll learn that the defendant and his company

did provide some boats and equipment to Mozambique for these

projects, but they inflated the prices so they could steal

from the loan money to pay off the officials and the bankers
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and to line their own pockets.  The defendant and his criminal

partners claimed that these projects would be so successful

that they would be able to pay the loans back from their own

profits.  But the projects were a bust.

In 2016, the defendant and his criminal partners had

a real problem.  Big payments were due on the EMATUM loan and

EMATUM was going to miss them.  The evidence will show that

the defendant and his criminal partners lied again.  They

decided they needed to convince investors, including investors

right here in New York, to give them a little more time to pay

back the loans.  To do that, the defendant and his partners

had to convince investors to change the terms of the deal.

By 2016, U.S. investors had put literally hundreds

of millions of dollars into the EMATUM deal.  So the

defendant's partners came to New York, met with U.S.

investors, and told investors they needed more time to pay

back the loan but that they were going to make those payments.

What they didn't tell investors was that the EMATUM

loan was built on fraud.  Instead of using the loan only for

boats, the defendant had been paying millions of dollars in

bribes and kickbacks.  In April 2016, after tricking

investors, the investors agreed to change the terms of the

deal.  Right after that, the deal started to fail.  People

started asking questions, the truth came out.  The defendant

was arrested and now faces justice here in the United States.
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For his criminal conduct in connection with the

deals, the defendant is charged with three crimes, all of

which are conspiracies.  A conspiracy is just an agreement

between two or more people to commit a crime.

First, the defendant is charged with conspiracy to

commit wire fraud for defrauding investors, using wires in and

through the United States.  Wires are just things like phone

calls, emails, or bank transactions.

Second, the defendant is charged with conspiracy to

commit securities fraud, for defrauding investors in the

EMATUM bond.

And, third, the defendant is charged with conspiracy

to commit money laundering for paying money to promote the

fraud scheme and for using phony invoices and fake agreements

to conceal the bribes and kickbacks.

We will prove the defendant is guilty of these

charges through many different kinds of evidence, including

witness testimony, emails, and financial records.  First,

you'll hear from a number of witnesses during this trial,

including victims, insiders, and experts.  You will hear from

victims of the fraud.  These are investors who will tell you

that they did not know about the bribes or kickbacks before

they invested in the deals.

Now, the defendant did not meet with the investors

personally.  He let his criminal partners and the banks pass
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along his false promises and lies.  The investors will tell

you that if they knew that money from the loans would be used

to secretly pay bankers and Mozambican government officials

instead of going to the projects as the defendant and his

co-conspirators had promised, they never would have invested.

You'll also hear from the defendant's criminal

partners, the bankers on the inside who were part of the

defendant's scheme.  They will tell you what the scheme looked

like from the inside, what actually happened.  The bankers

will tell you that the defendant paid them kickbacks out of

the loan money so that their bank would approve the loans.

These bankers have pled guilty for their role in

these frauds, and they have agreed to cooperate with the

government.  They will tell you that by cooperating and by

testifying truthfully, they hope to receive a more lenient

sentence.  You should listen carefully to their testimony.

When you do, you will see it is supported by the other

testimony and the evidence in this case.

And, finally, you'll hear from experts who will

explain some of the financial terms and explain the boats the

defendant sold to EMATUM were worth hundreds of millions of

dollars less than the defendant claimed.

In addition to hearing from witnesses, you're going

to see emails discussing the bribes.  You'll see fake invoices

and consulting agreements the defendant asked his criminal
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associates to create to hide these payments.  You'll also see

deal documents and financial records.  For example, you'll see

the loan documents investors received which falsely stated

that none of the money from the loans would be used for bribes

or kickbacks.  You'll also see the bank records showing the

bribes and kickbacks the defendant paid through U.S. bank

accounts.

The testimony of these witnesses and the documents

you'll see will show you that the defendant engaged in a

massive $2 billion fraud and money laundering scheme,

pocketing at least $15 million for himself.

Ladies and gentlemen, at the end of this trial after

you have seen and heard all of the evidence, we will speak to

you again.  At that time we will ask you to return the only

verdict supported by the evidence, that the defendant is

guilty of all three crimes.  Thank you.

THE COURT:  Thank you, counsel.  Again, that's just

argument.  Now we're going to have more just argument from

defense counsel.

Please come forward.

MR. SCHACHTER:  Good morning.

ALL:  Good morning.

MR. SCHACHTER:  In 1983, a magician named David

Copperfield made the Statute of Liberty disappear.  I was a

kid at the time.  I remember it was a major television event.
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David Copperfield was on a stage right in front of the Statue

of Liberty.  It was nighttime, so it was dark, and there was a

live studio -- live audience that was right there on the stage

with him.  And they were looking at the Statue of Liberty

through two huge brightly lit scaffolding towers, and as they

looked at the Statue of Liberty, right above the Statue of

Liberty's head was a helicopter and the Statue of Liberty was

ringed by a circle of lights.

And then they took the curtain and they hoisted it

up across the two scaffolds, the towers, so that the audience

couldn't see the Statue of Liberty anymore.  And then there

was really loud music and David Copperfield gave a long speech

about how if you take your liberty for granted, you can lose

it.  And then he put his fingers to his temple as if he was

willing the Statue of Liberty to disappear.

The curtain dropped, and there with the helicopter,

there was the ring of lights but the Statue of Liberty was

gone.  How did David Copperfield do it?

What David Copperfield did is called misdirection.

That's where a magician directs the audience's attention to

one thing to distract them from what's important, to distract

them from what they should really be looking at.

You see, while David Copperfield was distracting the

audience with his loud music and the speech that he was giving

about liberty, he literally moved the audience.  The
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audience -- the entire stage, the platform, was like a giant

lazy Susan.  It was movable.  And as the loud music played,

very slowly and just a little, the stage moved so that -- and

then when they dropped the curtain, the audience was now no

longer looking at the Statue of Liberty, they were looking out

at New Jersey.  The scaffolding tower, which had moved,

blocked their view, and the helicopter moved over a little bit

and there was a duplicate ring of lights so it looked to the

audience as if the Statue of Liberty had disappeared.  But

really they had just been distracted.  Their attention had

been misdirected.

The prosecutor, Ms. Moeser, spent a lot of time in

her opening statement talking about payments that she said

Jean Boustani made to government officials in Mozambique.  You

heard of 15 million chickens.  We'll hear a lot of that, I'm

sure, during the trial.  

And I am going to tell you right now that Jean

Boustani was deeply involved in those payments.  Now, if that

was what the prosecution needed to prove here, that Jean

Boustani was involved in paying millions of dollars to

Mozambican officials, well, then, this would be a very short

trial because I'm telling you right now, that happened.

But, ladies and gentlemen, I am sorry to break the

news that you've already heard, that we are going to sit in

this courtroom for weeks and weeks because Jean Boustani is
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not charged with the crime of making payments to Mozambican

officials.  The United States is not the world's policeman and

Jean Boustani is a Lebanese citizen who is working for a

Lebanese company that was making payments to officials in a

country that is 7,000 miles away from here.  Literally on the

other side of the globe.

And so all of the emails that you're going to see in

this case about payments to officials in Mozambique, all of

the emails about chickens, that is misdirection.  It is

distracting your attention from what this case is about.  

What is Jean Boustani charged with?  In order to

bring a case against Jean about events that occurred on the

other side of the globe, the prosecution has tied themselves

up into knots, trying to come up with charges that, when you

see the evidence, you will see make no sense.

Jean is charged with conspiracy to commit securities

fraud, conspiracy to commit wire fraud, and conspiracy to

commit money laundering.  And he is completely innocent of

those charges.  Jean is accused of defrauding some of the

shrewdest hedge funds in the world, and the evidence is going

to show that those allegations are false.

You are going to sit in this courtroom for weeks and

weeks and you are not going to see not a shred of evidence

that Jean Boustani ever planned, schemed, or even thought

about defrauding investors or engaging in money laundering.
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He did not do that.  He is not guilty.

Jean Boustani has never met any investor.  He never

sent an email or a text message to any of these investors.  He

did not lie to any investors.  He did not cheat any investors.

Please, I ask you each day make a mental note to yourself.

Imagine you're creating a list as you walk into the courtroom.

That list will be entitled, "Evidence that Jean wanted to

defraud an investor."  Ladies and gentlemen, at the end of

this trial your mental list will be a blank page.  There will

be nothing on it.  Nothing.

You're also going to see that Jean also never

laundered money.  There isn't going to be evidence that he was

trying to hide money.  He didn't open a bunch of car washes or

cash businesses like you see on "Ozark" or "Breaking Bad."  

The money that Jean Boustani received was deposited

into accounts in his own name, and his bank accounts had

nothing to do with the United States.  He did not have U.S.

bank accounts.  He has never once spoken or emailed with

anyone who worked at a U.S. bank.  He did not send money to

the United States.  He did not receive money from the United

States.

There will be no evidence that Jean Boustani for a

second thought that he was violating United States law.  In

fact, during all of the events that you heard the prosecutor

talk about, Jean Boustani never spoke to a single person in
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the United States.  He did not send a single email to anyone

in the United States.  He never thought about America.  The

United States did not cross the mind of this Lebanese citizen

as he did business in the country of Mozambique.  In fact,

until Jean Boustani was arrested in another country and

forcibly brought here, Jean had never once in his life been to

the United States of America.

Ladies and gentlemen, my name is Michael Schachter

and I, along with my colleagues, Randall Jackson, Casey

Donnelly, Phil DiSanto, and Ray McLeod, have the honor of

representing Jean Boustani.

You met Jean briefly during the course of jury

selection.  The evidence in this case is going to show that

Jean is a kind, decent, warm person.  He's married to a

wonderful woman.  They have a six-year-old son named Leo.

Jean has never in his life been charged with any crime before

this case.  Jean is from Lebanon.  He grew up during the

Lebanese civil war, and Lebanon, you're going to learn, is a

cultural melting pot.  It was at one point called the Paris of

the Middle East.  That's in part because Lebanon is right at

the cross-section where Europe and Asia and Africa all meet.

Christians like Jean live alongside Muslims --

MR. BINI:  Objection, Your Honor.

MR. SCHACHTER:  -- and people of all --

THE COURT:  Overruled.  Overruled.  It's just
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argument.  It's not evidence.

Go right ahead.

MR. SCHACHTER:  People speak English and French and

Arabic, and growing up in Lebanon gave Jean an ability to

connect with people from different cultures, which made it

natural for the job that he found himself in.

Jean went to work in sales for a company called

Privinvest.  That's a Lebanese company, and it's actually the

world largest private shipbuilding company.  Privinvest

manufactures naval vessels, like large frigates and smaller

warships that are called corvettes.  They make superfast

interceptor ships, which you're going to hear something about

during the course of this trial.  They even make submarines.  

They supply the French and the German navies, and

being based in Lebanon, it also supplies American allies in

the Middle East like Saudi Arabia and the United Arab

Emirates.  Privinvest also makes what are called super yachts.

Those are pleasure ships that can be 300 feet long and they

can cost -- each one hundreds of millions of dollars.

Privinvest makes these naval vessels and these super

yachts at very large shipyards that are located in England and

German, and Greece and also they used to have one that was

based in Abu Dhabi.  It employees thousands of people.  It's a

very big company.

Now, Jean's focus was on selling Privinvest's boats
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and other equipment to governments in Africa.  Now, not every

country in the world is like the United States, and selling to

governments in Africa is not like selling to the United States

defense departments.  Lord knows we have our share of

corruption in this country with political contributions and

lobbying fees that corporations pay, but in many countries in

Africa the corruption is more direct than it is here.

The evidence will show that in many countries in

Africa and in many places in the world, making large payments

directly to government officials is a cost of doing business

with those governments.  And the evidence is going to show

that that is the way it is in Mozambique.

Now, you may not like that.  You may think that it

is bad or wrong for a Lebanese company to make large payments

to government officials in the country of Mozambique.  But the

issue in this case is not whether you are comfortable with the

idea that paying government officials is a cost of doing

business with some countries.  The only issue for you to

decide here in this courtroom is whether the prosecution has

done its job of proving to you beyond a reasonable doubt that

Jean Boustani is guilty of the specific crimes that the

prosecution has charged him with.

And they are specific questions:  Did the

prosecution show you evidence that proved to you beyond a

reasonable doubt that Jean Boustani conspired to defraud
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investors?  And did they prove to you, beyond a reasonable

doubt, that Jean Boustani conspired to launder money?  At the

end of this trial the answers to those questions will be no.

Now, the prosecution told you about three projects:

The Proindicus coastal monitoring project, the EMATUM fishing

fleet project, and the MAM shipyard construction project.  To

understand just how far Jean was from any investor, you need

to understand what Jean's role was and where much later the

investors come in.  Each of these projects, you're going to

learn during this trial, actually involves three, four, or

five separate transactions.  That is going to be important for

you to understand.

The evidence will show that Jean was involved in one

transaction and the investors are in a completely different

transaction that occurs months and sometimes years later

involving a completely different set of people.  You're going

to learn that Jean and these investors had absolutely nothing

to do with each other.

We're going to start with Proindicus, which the

evidence will show really involved three distinct separate

transactions.  Transaction one:  Proindicus, which was a

Mozambican company, entered into a contract with Privinvest to

help rebuild Mozambique's coastal monitoring system, which

you're going to learn had been destroyed during the course of

two wars that had been fought in the country of Mozambique.
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Mozambique has a huge coastline.  It is 1600 miles

long and its territorial waters extend 200 miles from its

coastline.  So just to put that in perspective, the state of

California is about half that size.  California's coastline is

about 800 miles long.  And so if you want to picture the

territorial waters of Mozambique, imagine a space --

California is also about 200 miles wide.  So if you want to

picture the waters that needed to be monitored, imagine two

Californias, one on top of each other.  That's Mozambique's

territorial waters.

And Mozambique had a problem because it had no way

of seeing what was happening in its territorial waters.  That

was a problem because the coast of Mozambique is nothing like

the coast of California.  This is a very dangerous part of the

world.  They're just a short distance from Somalia.  If any of

you have seen the movie about Captain Phillips, you know about

the scourge of pirates that would attack ships that would come

to port in Mozambique or neighboring countries or just travel

through their territorial waters.  

Mozambique also faced other problems.  They had

issues with drug trafficking coming into the country,

terrorism, ships that would come into Mozambique's waters and

dump environmental pollutants in those waters, and they had a

significant problem with poaching.  A significant percentage

of the world's tuna, you're going to learn, actually comes
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from the waters just outside of Mozambique.  But Mozambique

sees almost nothing from this very rich resource.  Large

commercial fishing vessels from China and from Japan and other

countries come into their waters, scoop out tons of fish, and

don't pay Mozambique not a nickel.

So the evidence is going to show that in 2010,

Mozambique decided that it was time to rebuild their coastal

monitoring system.  Why 2010?  Around that time, Mozambique

learned that it was about to go from being a very poor country

to one of the world wealthiest.  In the northern part of the

country, Mozambique discovered the world's fourth largest

deposit of natural gas.

People started calling Mozambique the Qatar of

Africa.  For those of you who are unfamiliar, Qatar is one of

the wealthiest countries in the world because it has huge

natural gas deposits.  Oil companies descended on Mozambique,

agreeing to pay Mozambique billions of dollars for the right

to develop and sell liquified natural gas that they will pull

out of drilling rigs in Mozambique's territorial waters.

Now, the evidence is going to show that these

security -- these rigs needed security to protect them from

pirates and from terrorism and other threats, and that those

oil companies were actually paying millions of dollars to

security services to patrol the waters around those rigs.

The evidence will show that Mozambique figured that
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if it could provide secure waters around those rigs, then the

country of Mozambique could charge those oil companies for

those security services instead of those oil companies paying

those private security services.  So in that way a coastal

protection system would not only provide national security but

it would also provide a way of generating revenue for the

country.

So Mozambique formed a company that would be owned

by its defense department and its secret service, and that

company became Proindicus.  Proindicus, well I should say,

Mozambique was colonized by Portugal.  It was a Portuguese

colony for several hundred years, and the language they speak

in Mozambique is Portuguese.  "Proindicus" is Portuguese for

pro, meaning "for," and "indicus" in Portuguese means Indian

Ocean.  So for the Indian Ocean.

So this government-owned company was formed to find

a contractor to purchase a coastal surveillance system and

then to operate that coastal surveillance system.  Now, as a

salesman for Privinvest, Jean was trying to sell Privinvest's

ships, aircraft, radar, and experience to Mozambique to be the

ones that would help them rebuild their coastal surveillance

system.

Now, the evidence will show that Privinvest

delivered 36 sophisticated vessels that were specially

constructed to move at incredibly high speeds through the very
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rough waters of the Indian Ocean.  Some of these vessels,

you're going to learn, were the first of their kind.

Privinvest also delivered six aircraft.  They built 16 radar

stations that dotted Mozambique's coastline.  They provided

satellite imagery, all of which together delivered to a

central command and control station, a complete picture of

what was happening in Mozambique's territorial waters.

And, ladies and gentlemen, you are going to see the

ships that Privinvest delivered.  You're going to see the

aircraft.  You're going to see that Privinvest delivered

everything that it was required to under their contract, and

then trained the Mozambicans how to operate and handle the

equipment that they sold.  And that was Transaction 1.

Transaction 2:  Proindicus, the Mozambican company,

took out a loan from Credit Suisse International, which is an

investment bank based not in the United States, based in

London to borrow the money that they needed to pay Privinvest

for this project.

(Continued on the next page.) 
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MR. SCHACHTER:  Now, the prosecution says that in

this loan, this is where somehow Jean Boustani had a scheme to

defraud investors and you're going to see that that is going

to make no sense whatsoever.  You're going to see that Jean

Boustani had nothing to do with investors.

The prosecution claims that Jean Boustani is guilty

of fraud because of what is in Credit Suisse's 96-page

single-spaced loan agreement with this Mozambican company,

Proindicus.

You're going to see this loan agreement and you're

going to see that the language that Ms. Moeser told you about

is buried literally in the middle of this 96-page loan

agreement specifically on Pages 41 and 42.

On those pages, that Mozambican company agreed that

it would use the loan to pay Privinvest for the construction

of this monitoring and protection system for its territorial

waters.  The Mozambican company, Proindicus, also agreed that

it will not use the loan proceeds for any corrupt act.

And the prosecution claims that Proindicus's, the

Mozambican company's, agreement was not true.  Because after

Proindicus paid Privinvest for the project, they note that

Privinvest later paid government officials.

I want to highlight for you three very important

facts that will be shown by the evidence.

First, Jean is not the one who is saying any of

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

erwan seznec



   218
OPENING STATEMENT - MR. SCHACHTER

these things.  These are not his words.  They are not his

promises.  Jean sells books.  He's not a lawyer and he's not a

banker, and he didn't write this agreement.  Credit Suisse

International didn't turn to the book salesman to ask them to

draft their 96-page single-spaced agreement with this

Mozambican company.  There's not going to be any evidence that

Jean even read Credit Suisse's loan agreement with that

Mozambican company much less that he read the particular

provisions on Pages 41 and 42 that the prosecution now says is

Jean Boustani's fraud.

Second, the evidence is going to show that those

statements in the loan agreement are true.  Proindicus said

that the loan was going to be used to pay for the coastal

monitoring project that was being purchased from Privinvest

and that's exactly what happened.  Those loan proceeds went to

pay Privinvest for this project.

If you take out a car loan to by a $30,000 Ford, the

money that the bank pays Ford, it doesn't all go to build the

car.  Some of it is profit and Ford can do whatever it wants

to with its profit.  They can throw a giant employee picnic,

it can use some of its profits to make political contributions

to government officials, it can use some of its profits to

hire lobbyists to influence government officials.  You're not

lying if when you take out your loan you say that the loan is

being used to buy the Ford.  The evidence is going to show
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that these statements in these loan agreements are just true.

Third, the evidence is going to show that Jean did

not defraud any investor with this loan agreement between

Credit Suisse and that Mozambican company.  Jean had nothing

to do with those investors and they made no difference to him

or to Privinvest.

Now, really to understand that, you need to

understand Transaction 3 which is where the investors first

enter the picture.  Months after the Mozambican company

borrowed the money from Credit Suisse, and months after

Privinvest had already been paid for the contract, then months

later, Credit Suisse made a decision that had nothing to do

with Jean Boustani and it had nothing to do with this company.

Credit Suisse made a decision to sell pieces of its loan to

hedge funds and institutional investors.

Now, what does that mean?  What does a bank have

when it gives out a loan?  It has a promise and it has risk.

So the bank keeps a promise to get repaid by the borrower.

That's what a bank has when it gives out a loan, it has a

promise to be repaid with interest.  And the bank also then

has the risk that may be the borrower won't repay the loan in

the future.  

The evidence will show that sometimes banks sell

that promise.  Sometimes a hedge fund or a different bank may

give the bank money and buy that promise to get repaid in the
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future.  Why?  Why would a bank sell a piece of a loan?  The

reason is that the bank gets money today.  The bank doesn't

have to wait for some time in the future for the borrower to

repay the money, and the bank no longer has the risk that

maybe that borrower isn't going to repay the loan so that's

why the bank might sell the loan.

Now, why would a hedge fund or some other financial

institution decide they want to buy a piece of a loan like

that?  

The evidence will show that the hedge fund or the

financial institution can pay way less money today than they

would ultimately get repaid if it turns out that the borrower

does repay the loan with interest as they promised.  So, for

example, a hedge fund could decide to pay $60 today for the

promise that the bank has to get repaid a hundred dollars in

the future.  The hedge fund, of course, is taking on the risk

that the borrower might default, but the hedge fund is making

the calculation that based on their analysis they think

there's a pretty good shot that the borrower is going to

repay, and so they end up making a whole lot of money.

Most importantly, what is the evidence going to show

to you to during the course of this trial that Jean Boustani

had to do with Credit Suisse selling its loans to hedge funds

and financial institutions?  Absolutely nothing.  These are

transactions between Credit Suisse International and these

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

erwan seznec



   221
OPENING STATEMENT - MR. SCHACHTER

investors that Jean Boustani had absolutely nothing to do

with.

I'm going to apologize that I have to do this but

you may remember from high school English the difference

between sentences that use the active voice and sentences that

use the passive voice.

When you heard from Ms. Moeser, she said investors

received a document, loan documents, sent to investors.  And

that, ladies and gentlemen, you may remember, is the passive

voice.  It does not tell you who is the one who is doing the

sending.  It does not tell you who sent these documents to

these investors.

Now, why didn't the prosecutor use the active voice,

the one that tells you who is the actor, who is the one

telling these things to investors?  Who is the one that is

sending these documents to investors?  Because it has nothing

do with Jean Boustani and the prosecution knows it.

The prosecution has brought Jean Boustani to an

American courtroom accusing Jean of defrauding investors

because Credit Suisse International made a decision to share a

copy of a loan agreement that Jean did not sign and never read

with hedge funds and institutions that Jean Boustani had

nothing to do with.

The evidence is going to show that Jean never lied

to any investor who bought a piece of this Proindicus loan in
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this Transaction 3.  Jean never talked about lying to any

investor.  There isn't going to be any evidence that Jean had

any idea that these loan agreements between Credit Suisse and

that Mozambican company were going to be sent by Credit Suisse

to hedge funds and institutions.

The evidence is going to show that Jean Boustani was

figuratively and actually literally thousands of miles away

from any of these investors.  Not only will the evidence show

that Jean Boustani never conspired to defraud any investor,

the prosecution also isn't going to be able to prove that Jean

Boustani committed any crime in the United States.

Proindicus, that project, involved a European bank,

Credit Suisse International, lending money to a Mozambican

company to pay a Lebanese contractor.  The European bank then

sold pieces of that loan to banks and corporations in Africa

and Europe.

The evidence will show that there was not a single

U.S. investor, not a single one in this Proindicus investment.

Jean Boustani had nothing to do with this country.

Now, the prosecutor said that Proindicus went bust.

She said these projects didn't pan out, or words to that

effect, and the result of that was that these hedge funds that

decided to make this risky investment have not so far been

paid what they expected.  But the evidence is going to show

that Jean is not the reason why these investments so far have
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not paid off.  Proindicus didn't stop paying its loan because

Privinvest made payments to government officials.

The evidence is going to show that doesn't even make

any sense.  One thing has nothing to do with the other.  The

evidence is going to show you exactly what happened.

Gas prices fell dramatically in the year 2015 and

that meant that the oil companies stopped development of those

natural gas reserves and that had two effects.  One is

Mozambique had less money coming in to pay its debts and it

also meant that those oil companies didn't need Proindicus's

security services.  You're also going to learn that

hostilities broke out in Mozambique.  One of the wars that I

talked about was a civil war that had been fought in

Mozambique between two parties and that broke out again in

that time period and that slowed construction of those radar

stations and that delayed the project.

So these projects were slower to make money that had

been expected.  But you're going to see that through it all

the evidence is going to show that Jean worked tirelessly to

make Proindicus a success.  And you're going to see through

his communications that he always believed that it would be

successful and that's important.

Ladies and gentlemen, this is a fraud case.  So one

of the things that's going to matter to your decision is what

Jean intended, what Jean believed, what Jean wanted to happen.
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And the evidence is going to show inclusively and

overwhelmingly that Jean always believed that these projects

would be profitable and that he worked to make them

profitable.  In fact, you're going to know it from this one

important fact.

The evidence is going to show clearly that Jean

wanted to use the success that he believed would be this

project to sell similar projects to other countries in Africa

and in South America.  Successful projects that generate the

revenue that everybody was hoping for would help Jean in

Privinvest make additional sales.  There is not going to be

any evidence that Jean wanted any harm to befall any investor.

There isn't going to be any evidence that Jean wanted

Proindicus to default on its loan.  There's not going to be

any evidence, none, that Jean wanted to defraud any investor

that Credit Suisse sold a piece of its loan with this

Mozambican company, too.  That's Proindicus.

Let's talk about EMATUM.  The EMATUM transaction is

very similar.  And this time Jean is even further away from

any of the investors.  EMATUM actually involved four or five

separate transactions.

Transaction 1.  With the money that Mozambique could

see on the horizon coming from its natural gas reserves,

Mozambique decided that it wanted to build a national fishing

fleet to fish itself the waters, the fish from its territorial
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waters.

And so, Mozambique entered into a contract with

Privinvest to build a fishing fleet.  They entered into a

contract to purchase 24 commercial fishing vessels as well as

three extremely sophisticated, first of their kind, ultrafast

naval vessels that are called Ocean Eagle Trimarans.  The

purpose of that is to patrol their territorial waters looking

for illegal fishing in their waters and also to monitor for

the other things that we have spoken about.

Just like Proindicus, Mozambique, again, formed a

government-owned company to operate the fishing vessels and to

buy these vessels from Privinvest.  And this company was

called EMATUM, another Portuguese lesson.  "Em" is the short

for the Portuguese empresa which means business or enterprise

and "atum" in Portuguese means tuna.  So together, tuna

business.

And EMATUM agreed to pay Privinvest $850 million for

those vessels.  The evidence is going to show that these plans

existed long before Jean Boustani ever came to Mozambique.

The evidence is going to show that Mozambique had been

planning to bill a large national fishing fleet since 2010.

These were real plans to satisfy a real need for a country

that, thanks to its natural gas discovery, could now put its

plans into reality.  That's Transaction 1.

Transaction 2.  EMATUM borrowed $500 million from
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Credit Suisse International in London and also $350 million

from a Russian bank called Vneshtorgbank.  It was called

Vneshtorgbank before they shortened it for good reason to VTB.

VTB, you're going to learn, is owned by the Kremlin,

so the Russian government.  Just like Proindicus, Credit

Suisse prepared this time a 99-page loan agreement, single

spaced.  And it's a loan agreement not with Privinvest, it's a

loan agreement between Credit Suisse International and this

Mozambican company EMATUM.

And the prosecution is going to focus you on the

same two statements in Credit Suisse's loan agreement with

that Mozambican company.  This time they're on Pages 42 and 43

of that single-spaced loan agreement.

And on those pages, 42 and 43, EMATUM agreed that it

would use the loan to finance the purchase of those 27 vessels

as well as the rights to intellectual property so they could

build a larger fishing fleet all on their own as well as

training, and not for any corrupt act.  That's the Mozambican

companies's agreement.

The evidence will show that Jean Boustani is not

guilty of fraud because of Credit Suisse's loan agreement with

that Mozambican company.  Jean, again, doesn't agree to

anything in Credit Suisse's loan agreement with EMATUM.  These

are not Jean Boustani's words.  Jean Boustani didn't sign the

loan agreement.  Privinvest, his company, is not a party to
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this loan agreement.  And there's not going to be any evidence

that these few sentences in the middle of a 99-page

single-spaced loan agreement were part of any scheme to

defraud investors by Jean Boustani.  And just like Proindicus,

the statements in this loan agreement were true.  The loan was

used to finance EMATUM's purchase from Privinvest of these

fishing vessels and these Ocean Eagles.

Now, after Privinvest has been fully paid we get to

Transaction 3 and Transaction 4.

Transaction 3.  Credit Suisse and Vneshtorgbank sold

their loans, their right to be repaid, to a Dutch company.

That's Transaction 3.

In Transaction 4, that Dutch company, then issued

what Ms. Moeser called bonds, but they're actually called Loan

Participation Notes.  And those Loan Participation Notes

issued by that Dutch company were then distributed or marketed

by Credit Suisse International and by Vneshtorgbank.  To who?

Mostly to hedge funds that specialize in buying the extremely

risky debt of emerging market countries.

Now, Ms. Moeser said that a bond is just like a

stock you can invest in it.  Ladies and gentlemen, you

wouldn't invest in the debt of an emerging market country.

This is something that is for experts because there is a

significant risk that countries like that won't pay their

debts on time.  But if you place your bets right, then the
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rewards can be huge because risky countries like that, they

have to pay a much higher interest rate in order for any of

these institutions to lend them money.

Jean Boustani had nothing to do with Credit Suisse

and Vneshtorgbank selling their Loan Participation Notes to

hedge funds and institutions.  He's not a banker, he is a boat

salesman.  Jean never met any of these hedge funds.  Jean

never spoke to any of these hedge funds.  Jean never e-mailed

any of these hedge funds.  And when those hedge funds bought

the Loan Participation Notes, or LPNs as you're going to hear

them called, that money went to Credit Suisse and to

Vneshtorgbank.  It didn't go to Privinvest and it certainly

didn't go to Jean Boustani.  Jean had nothing to do with those

sales to the investors that were supposedly defrauded.

The evidence is also going to show that these Loan

Participation Notes had nothing to do with the United States.

When one of these hedge funds and institutions buys or is

considering an investment like that, they get loan

offering -- they get offering documents that describe the

investment.  You're going to see these offering documents, and

you're going to see right on the front page to says that these

are what are called "Reg S Securities."  They are not issued

in the United States and they are not offered to

U.S. investors.  They are what are called "offshore

transactions" that are not reviewed by the U.S. Securities and
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Exchange Commission because they're offshore.

The evidence will show that the foreign banks that

were selling these Loan Participation Notes, Credit Suisse

International and Vneshtorgbank, they did not market then in

the United States except to hedge fund managers who would be

buying them for offshore companies.  But let me explain that

for a minute.

The evidence is going to show that hedge fund

managers, they manage money that is held by corporate

entities.  And in exchange for making investment decisions for

those corporate entities that are holding the money, those

corporate entities pay the hedge fund managers a huge fee.

They pay them two percent of all the money that the corporate

entity holds and they also pay them 20 percent of all of the

profits that are generated by those corporate entities that

are holding the money.

Now, sometimes those corporate entities are

U.S. entities, but a lot of times those corporate entities are

not.  They're based in Ireland or the Cayman Islands or

someplace else in the world.  All of the investments, though,

are made by that corporate entity that is holding the money.

The evidence is going to show that Credit Suisse and

Vneshtorgbank only marketed these LPNs to hedge fund managers

who were managing money for offshore corporations.  A hedge

fund employee may be sitting in the United States, but the
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evidence will show that the investor is not in the

United States, the investor is the offshore company that is

making the purchase.  

In fact, the very front cover that I mentioned a

moment ago of the EMATUM LPN description said in all capital

letters and in bold, "The notes may not be offered or sold

within the United States, or it or for the account or benefit

of United States persons."  The evidence will show that these

LPN, these Loan Participation Notes, had nothing to do with

the United States.

Now, during this trial, the prosecution may even try

to tell you about a fifth transaction that had even less to do

with Jean Boustani.  Months and sometimes years after those

hedge funds bought the EMATUM LPNs, sometimes those hedge

funds made a decision to sell the LPNs to some other hedge

fund and in those circumstances, the money went from one hedge

fund to another hedge fund.

Ladies and gentlemen, every single U.S. investor

that you're going to hear about in this case comes into the

picture months and sometimes years after Jean had been all

done selling Privinvest fishing vessels to EMATUM.  Jean had

absolutely nothing to do with anyone in this fifth set of

transactions.  He would have no way of knowing that some hedge

fund years later is going to sell its LPN to some other hedge

fund and more importantly he would have no reason to care.
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There will be no evidence that Jean Boustani was trying to

defraud these other hedge funds in this fifth transaction that

he didn't know anything about and he had nothing to do with.

The evidence is also going to show that these Loan

Participation Notes were actually profitable.  You would have

made 33 percent on your money if you bought an LPN when

facially offered and held that investment today.  And that's

because why have these LPNs grown in value because nothing can

change the fact that Mozambique is sitting on some of the

world's largest natural gas reserves and these investors

believe that they will be able to repay their loans at the

very high interest rates that they have to.  The prosecution

is not going to be able to prove certainly not beyond a

reasonable doubt that Jean Boustani had any intent to defraud

any, any investor.

The third project that the prosecution told you

about is a short story.  It involved a Mozambican company

named MAM.  Mozambique contracted with Privinvest to build

shipyards in order to maintain the vessels that they had

purchased and also to start a shipbuilding industry right

there in Mozambique.

Transaction 1.  Mozambique formed this

government-owned company called MAM and that company agreed to

pay Privinvest $500 million to build those shipyards, and to

provide training for its citizens.
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Transaction 2.  MAM borrowed $500 million from the

Russian bank Vneshtorgbank to build the shipyards.  That's it.

Vneshtorgbank, you're going do learn, brought in a Portuguese

bank to lend 100 million of the $500 million it was loaning

out but there is no investors.  The evidence will leave you

confused as to why you're even hearing anything about this MAM

project because there are no investors.  VTB, Vneshtorgbank,

did not sell any part of its loan to any investor in the

United States or anywhere in the world.

So the evidence will show that the MAM shipbuilding

project could not possibly have been part of a conspiracy to

defraud investors because there were no investors.  In all of

these transactions, Jean Boustani had nothing to do with any

investor who bought any part of any of these loans.  He didn't

lie to any investor.  He didn't meet with any investor.  He

didn't speak or e-mail with any investor.  The evidence will

show that Jean Boustani did not defraud anyone.

The evidence is also going to show to you, ladies

and gentlemen, that these sophisticated investors who bought

pieces of these loans Ms. Moeser said she talked about

tricking investors.  You're going to see that these investors

were in no way tricked, fooled, or defrauded by the fact that

in this large public works project in the country of

Mozambique that there were payments to government officials.

These investors specialize in the debt of emerging market
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countries which include the most corrupt countries in the

world.  This is what they do every day.

The evidence is going to show that each and every

investor all these investors were managing literally billions

of dollars.  These are experts in their field.  Knowing all

about these countries is how they make the millions of dollars

that they do.

Now, why did these sophisticated institutions decide

to purchase the debt of a country like Mozambique?  Because if

their calculus paid off, it paid off big.  The evidence is

going to show that back in 2013 U.S. Treasury Bonds, safe

investment, would earn about .6 percent, less than one

percent.  That's because lending money to the United States

Government, which is what you're doing when you buy a savings

bond, is risk free.  The United States Government has never

defaulted on its debts.

But the evidence is going to show that investors,

these investors, they're not interested in safe investment

that is are going to earn .6 percent or even 1 percent or

2 percent.

The evidence will show that the institutions that

bought the EMATUM Loan Participation Notes they wanted riskier

investments.  Why?  Because there are greater returns if they

had bet correctly.  These Mozambican loans paid 8 or 12 times

or more what you could get investing in a U.S. Treasury Bond.
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And the evidence will show that one of the risks in

these sophisticated emerging market investment experts that

they take on that they accept that they know all about is

there is significant corruption in these countries.

One of the issues in this case is whether that the

statements that the prosecution plucked out of the loan

agreements did they actually matter to investors?  These

sophisticated hedge funds were investing in loans for a large

public works project in a very corrupt country.  And the

evidence is going to show that they knew all about that.

The evidence is going to show that these investors

did not say it themselves, gee, I know that Mozambique is one

of the most corrupt countries on earth.  But I see here on

Page 42 of the 96-page loan agreement between Credit Suisse

and the Mozambican company, that Mozambican company promises

that there won't be any corruption so I guess I will now

invest.

The evidence will show that is not what happened.

They made these investments with their eyes wide open to the

risk of corruption.  Why do I say that?  There is a public

rating called a Corruption Index, and the evidence will show

that the corruption rating of Mozambique is available to

anyone who wants to look at it.  And each and every one of

these hedge funds knew exactly how corrupt Mozambique was.

If, for a second, any of these sophisticated hedge funds
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forgot to look up Mozambique's publicly available corruption

rating, they all receive documents before they invested that

specifically warn them of the significant risks of investing

in Mozambique's debt.  You are going to see the written

warnings that are provided to these hedge fund managers.

You're going to see that the hedge funds were told directly

one of the major risks was corruption is prevalent in

Mozambique.  They were told that Mozambicans reported the

highest incidents of bribery in the region.  The hedge funds

were told that 68 percent of Mozambicans surveyed, reported

having paid a bribe in the previous year.  That's the

information provided to the investors.

Ladies and gentlemen, the evidence is going to show

that they knew the risks, they assumed the risks, and they

bought these Loan Participation Notes knowing about the risks

of corruption.  They were big boys.  

In fact, the evidence is going to show that Credit

Suisse actually required that these banks and hedge funds that

were buying the Loan Participation Notes during the initial

offering they actually required them to sign something called

a "Big Boy Letter."  In those letters, those banks and hedge

funds say, We understand that our investment involves a high

degree of risk.  We are highly sophisticated investors with

extensive knowledge and experience in financial and business

matters and expertise in assessing credit and all other
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relevant risks.  We have independently evaluated and conducted

in-depth analysis on the merits, risks, and suitability of

investing in the Loan Participation Notes and we assume the

risks of purchasing these Loan Participation Notes.

The evidence is going to show that these were the

biggest of big boys.  They always knew that there was a

significant risks that there could be payments to government

officials.  They were not tricked.  It had nothing to do with

why they were investing.

Ms. Moeser also said that these investors were

somehow defrauded because Privinvest overcharged for the ships

and other equipment and training and intellectual property

that it sold.

The evidence is going to show that they are dead

wrong about that.  When you consider the entire package that

Privinvest provided to the country of Mozambique you are going

do see that the prices charged were completely reasonable.  

THE COURT:  And you're going to see that, ladies and

gentlemen of the jury, after openings statements are completed

and after we actually begin to have evidence which will be

after the lunch because I promised you we would have luncheon

recess at 12:30.  It is now 12:35.  

Do not talk about the case.  And we will resume as

promised at 1:45 p.m. Again.  At that point, counsel will be

completing his opening statement and then he will have what

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   237
OPENING STATEMENT - MR. SCHACHTER

both the prosecution and defense counsel have referred to

which you have not seen yet, which you will, which is

evidence.

Okay.  So we're going to have our nice luncheon

recess and return at 1:45 and thank you.

(Jury exits courtroom at 12:  37p.m.) 

THE COURT:  You may be seated.  The jury has left

the courtroom.

Do we have any procedural issues to address before

we take our luncheon recess?  

MR. BINI:  Your Honor, the Government would ask that

you instruct the jury after the opening statements of the

defense concludes that ignorance of United States law is

absolutely not a defense. 

THE COURT:  I'm going to instruct the jury as to

what the law is when this case concludes because I have a bad

feeling that both sides are going to perhaps get so close to

the line of invading the province of the Court that I will

have to morph from the avuncular telephone salesman and

sometimes to Lord Vader.  So I'm going to tell you folks right

now that this is a trial and you're going to be presenting

evidence and I look forward to seeing the evidence.  And I'm

not going to start piecemeal instructing the jury right now

because all they're hearing is argument from both sides.  And

as I've said before, opening statements and closing statements
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are just argument, they will get the law from me.  But to the

extent that counsel invades the province of the Court, they're

inviting difficulties that they would perhaps best avoid.

Anything else?

MR. SCHACHTER:  No thank you, your Honor. 

MR. BINI:  No, Your Honor.  That's why we were

raising it.  We thought the defense had started to invade your

province, your Honor. 

THE COURT:  I'm very, very protective of my

province.  I can consider it one of my crown jewels.

MR. BINI:  Okay, your Honor.

THE COURT:  Anything else?  

MR. JACKSON:  No thank you, Judge. 

THE COURT:  Thank you very much, everyone.

(Luncheon recess taken; 12:40 p.m.) 

(Continued on the next page.)
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A F T E R N O O N  S E S S I O N 

(2:00 p.m.)      

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz

presiding.

THE COURT:  The parties are all present, including

the defendant.  You may be seated, ladies and gentlemen of the

public, and counsel as well.

Before we continue with the opening statement of

defense counsel, I'm going to have my law clerk give a copy to

each side of an under seal submission.  The attachments have

been marked as Court 1, Court 2, and Court 3.

(Court Exhibits 1, 2 & 3, were received in 

evidence.) 

THE COURT:  I'm going to ask each counsel to review

it with their respective clients and then I'm going to ask

counsel -- first the government and then defense -- how we

should respond seriatim to Court 1, to Court 2, and to

Court 3.  And, again, the documents are filed under seal.  You

have copies respectively under seal, and I will take your

thoughts after you've had an opportunity to review it and

discuss them with your clients.

(Pause in proceedings.) 

THE COURT:  Why don't you put on the white noise

machine, Mr. Jackson, to help these folks out?

(Pause in proceedings.) 
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THE COURT:  Counsel, ready to go back on the record?

MR. BINI:  Yes, Your Honor.

THE COURT:  All right.  You've had an opportunity to

review filed under seal documents, Court's 1, 2, and 3 in

evidence under seal.  I'll hear first from the government and

then from defense counsel.  Shall we do them seriatim?

MR. BINI:  Yes, Your Honor.

THE COURT:  Or do you want to do them as a group?

MR. BINI:  Well, I might just start as a group.

THE COURT:  It's up to you.  That's fine.  Go ahead.

MR. BINI:  Your Honor, as to all three of the

individuals, these were issues, the length of trial is

something that you made very clear during the selection

process and raised any potential hardships.  So we think that

at this point it would be inappropriate to release anyone on

the basis of hardship since they had that opportunity to raise

it yesterday.

We would just also note that, of course, the

government would be open if there was some way to accommodate

the trial schedule to better -- to make it less onerous on the

jurors.  The government would certainly be open to that.  But

our fear is that if three jurors were released right now out

of the 16 folks, you'd get 13 more notes indicating that they

would -- that this is too long a trial.

THE COURT:  I'll hear from defense counsel.  What's
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your view?

MR. JACKSON:  Your Honor, we share similar concerns.

I think we essentially have the same view as the government.

THE COURT:  All right.  Shall we call in the jury to

resume the opening statement?

MR. JACKSON:  Yes.  Thank you.

THE COURT:  Okay.

MR. SCHACHTER:  Your Honor, should I take the podium

now?

THE COURT:  I think that would be appropriate.

MR. SCHACHTER:  Thank you, Your Honor.

THE COURT:  You're very welcome.

(Jury enters courtroom.) 

THE COURT:  Thank you, again, ladies and gentlemen

of the jury.  I appreciate your promptness.  I hope you had a

nice, enjoyable, and perhaps even relaxing lunch.  So please

be seated and we're going to continue with the opening by

defense counsel.  And, again, with respect to both sides,

these are just arguments.  The evidence is yet to come.  I

assure you the evidence is coming.

So please continue, sir.

MR. SCHACHTER:  Thank you, Your Honor.

THE COURT:  Of course.

MR. SCHACHTER:  Ladies and gentlemen, I want to

thank you for your attention.  I have only about 15 minutes
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left.

One of the things --

THE COURT:  Be careful when you say that.  There's a

clock up there.  But I used say I won't be much longer.  But

it's up to you, counsel.  However you want to roll, that's

fine.  I'm not giving any advice.  I'm just observing.  But

they've got a clock.  So...

MR. SCHACHTER:  I'm on the clock.

THE COURT:  So to speak.

MR. SCHACHTER:  So to speak.  The prosecutor, one of

the things that she mentioned was that the investors were

somehow defrauded because Privinvest overcharged for these

ships.  A couple of things about that.

First, I want to clear that Jean Boustani is a

salesman who works at Privinvest.  He's not the owner of the

company.

The other thing I want to note is that the evidence

is going to show that that suggestion, that allegation is

going to be proven dead wrong.  When you consider the full

package of ships and equipment and training and intellectual

property that Privinvest provided, you're going to see that

the charges were completely reasonable, and, in fact, you're

going to hear in this case from a retired U.S. Admiral who

also worked as a defense executive -- defense industry

executive.  He's going to talk to you all about valuation.
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But really more to the point, the value of the

specific boats that Privinvest sold to these companies in

Mozambique, is -- we're going to show that's more

misdirection.  The evidence will show that the investors

invested in these loans because they paid a super-high rate of

return.

The investors aren't buying boats.  None of the

investors, as they were considering their investments, the

evidence will show they didn't ask, "What kind of boats are

these?" or "How much do these boats cost to make?" or -- none

of the investors asked, "We'd like to speak to Privinvest

about these boats so we can learn more about these boats."  

The reason that they didn't ask is because they

weren't investing in boats.  They were placing a bet on the

country of Mozambique.  It was an extremely risky bet.  They

understood that, but they were making a tactical, strategic

decision that, as they analyzed Mozambique, which is now

sitting on a huge natural gas reserves, that their bet --

their calculus was Mozambique, while risky, was likely to

repay its debts.  That is the calculus that mattered to the

investors, and that's why they placed that particular bet.

The value of the boats had nothing to do with it.

Now, the prosecutor also told you about former

Credit Suisse bankers who have pled guilty and will now be

government witnesses.  The prosecutor told you that these
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bankers were paid money by Privinvest, the company where Jean

worked as a salesman.

The evidence is going to show that those payments

had nothing whatsoever to do with any fraud on any investors.

There were payments to three Credit Suisse bankers.  The

evidence is going to show that Privinvest paid them that money

because the first one of them, who you'll be hearing from very

soon, a man named Andrew Pearse, he proposed to Privinvest

that he would start a new business with Privinvest, and the

business that Pearse, the Credit Suisse banker, proposed was

that he could help Privinvest make investments and also

arrange for financing, loans, so that Privinvest could make

similar sales to other countries in Africa and throughout the

world.

And the evidence is going to show that this was not

just a proposal by Mr. Pearse, but he actually did it.  He

actually formed this new business.  He left Credit Suisse and

he started that new business, and the vast majority of the

payments that you're going to hear about are after he has

already started that new business with Privinvest, and that's

why those payments were made.

The second Credit Suisse banker that you're going to

hear about, who is also a government witness, is a man named

Surjan Singh.  The evidence is going to show that Pearse told

Privinvest that it needed to pay several million dollars to
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Surjan Singh, who is extremely well compensated at Credit

Suisse, in order to persuade him to leave Credit Suisse with

him and join this new business that you're going to hear

about.  It's called Palomar.  And you're going to hear that,

in fact, Surjan Singh was involved in forming this new

business, and that's why he received that money.

The third Credit Suisse banker, who is now a

government witness, is a woman named Detelina Subeva.  Now,

the prosecutor said in her opening statement that payments to

Credit Suisse bankers were to get them to approve the loans.

The evidence is going to show that that is not true.

Mr. Pearse paid this third Credit Suisse banker, Detelina

Subeva, $2.2 million, not because of any fraud.  He gave her

this money, the evidence will show, because he was having an

affair with her since she joined Credit Suisse as a very new,

young banker on his team and he wanted her, too, to leave

Credit Suisse to join his new venture, Palomar, so they could

be together.

These payments, you will learn, had absolutely

nothing to do with the fraud of investors.  In fact, Mr. Singh

and Ms. Subeva, they were charged, just like Jean, with

defrauding investors, and you are going to hear that they pled

not guilty to defrauding investors.  They pled guilty only to

money laundering --

MR. BINI:  Objection, Your Honor.
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THE COURT:  It's just argument.  The witnesses are

going to be here.  There is going to be cross-examination.

There's going to be a trial.  We'll get there.  So let him

argue and then we'll have the trial on the evidence.

Overruled.  

Go ahead.

MR. SCHACHTER:  You're going to hear Mr. Singh and

Ms. Subeva who pled guilty only to money laundering.  You're

going to hear that their money laundering had absolutely

nothing to do with Jean Boustani.

Mr. Pearse, he did plead guilty to conspiracy to

commit wire fraud, but the evidence is going to show that he

only cut that deal to become a government witness after seeing

Jean Boustani get arrested in another country, forcibly taken

to the United States, and Mr. Pearse only pled guilty after he

saw him incarcerated at the Metropolitan Detention Center in

Brooklyn where he resides today.

And Mr. Pearse only took that deal after he was

offered the sweetest of sweetheart deals.  You're going to

learn that Mr. Pearse faced 80 years in prison.  In exchange

for agreeing to testify as a government witness, the

prosecution let him plead guilty to one count of the

four-count indictment that was filed against him.  He pled

guilty to that one count and not guilty to the others.

And you're going to learn that Mr. Pearse is
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planning on never spending a day in jail.  One of the reasons

that he became a government witness is that, while

Mr. Boustani is incarcerated thousands of miles from his

family --

MR. BINI:  Objection.

THE COURT:  Look, he says that Mr. Pearse is hoping

to never spend a day in jail.  I'll be the sentencing judge.

I'm hoping for 40 acres and a mule, you know.  Maybe you get

it; maybe you don't.  Okay?  I mean, really, counsel, you are

starting to open some doors that you may not wish to have

opened.

Just so the record is clear, when someone pleads

guilty in this court or in any federal court, they're a

cooperator, as you will hear from both sides, it is the judge

who determines what the sentence is.  He may hope never to

spend a day in jail, just like I'm hoping for my 40 acres and

a mule.  Okay?  

So why don't you move on and complete your opening

argument and not talk about the sentence that this judge will

impose on people who have pled guilty.  Because you don't know

what this judge is going to do.

MR. SCHACHTER:  Yes, Your Honor.

When you listen to Mr. Pearse's testimony, which is

going to come very soon --

THE COURT:  I hope so.
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MR. SCHACHTER:  -- you're going to see that it's not

going to make any sense.  Mr. Pearse says that Privinvest paid

him money because he tried to get Credit Suisse to reduce

something called a subvention fee that Privinvest was going to

pay Credit Suisse.  And you're going to learn that a

subvention fee is a completely standard term in a loan where

the money is going to a contractor, and more importantly,

you're going to learn this subvention fee had absolutely

nothing to do with defrauding investors.

And none of these cooperating witnesses, not

Mr. Pearse, not Mr. Singh, not Ms. Subeva, not a single one

are going to say that Jean Boustani ever met with an investor,

ever emailed an investor, or spoke to a single investor.

There will be no evidence that Jean Boustani defrauded any

investors.

The prosecution has also accused Jean of one

additional supposed misrepresentation and, again, the evidence

is going to show that he's completely innocent of that charge.

In 2016, Mozambique asked investors if they could

restructure the EMATUM loan participation notes, and it

proposed that these investors who held the LPNs exchange them

for what are called Eurobonds.  

The prosecutor told you that Mozambique, certain of

the banks, met with hedge funds in New York and also in London

to discuss this Eurobond proposal.  Jean Boustani, you're
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going to learn, was not there.  He's never been to this

country.  The prosecution has charged that investors were

misled because Mozambique failed to accurately disclose its

national debt, and the evidence will show the prosecution is

completely wrong about that and, in fact, it appears that

Mozambique did accurately disclose its national debt.

More importantly, the evidence is going to show that

Jean Boustani had nothing to do with how the Republic of

Mozambique discloses its national debt.  It was drafted --

that disclosure was drafted by bankers, lawyers, and officials

in Mozambique.  When it came time to figure out how they were

going to draft this legal disclosure about this Eurobond

exchange, Credit Suisse was not turning to a boat salesman.

The evidence is going show he did nothing wrong with respect

to this Eurobond exchange.

Now, ladies and gentlemen, this going to be a long

trial and the subject matter is going to be confusing and

detailed.  Sometimes it may be hard to figure out exactly why

certain pieces of evidence are important or how they fit in.

We are going to ask you to avoid misdirection and stay

focused.

The prosecution is going to try to do just what

David Copperfield did to the people who were looking at the

Statue of Liberty.  They are going to try to distract you from

the fact that all of their evidence is about payments to
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government officials on the other side of the world.  It

doesn't come close to proving the charges in this case, fraud

and money laundering.  They are going to try to tilt the

direction of this jury box to make you lose focus and make

Jean's liberty disappear.

We are asking you to stay focused on the issues that

you are going to need to decide.  Nobody is asking you to like

corruption, but that is not what Jean Boustani is charged

with.  What we are asking you to do is follow closely the

instructions on the law that Judge Kuntz will give you at the

end of this case.  That will tell you -- explain to you what

the prosecution actually has to prove to you beyond a

reasonable doubt in order to prove the specific crimes that

Jean is charged with.

As you hear the witnesses and as you review the

documents, ask yourself:  Does this evidence prove to you

beyond a reasonable doubt that Jean wanted to defraud

investors?  Does this evidence prove to you beyond a

reasonable doubt that Jean intended to engage in money

laundering?

If you reject the misdirection, if you stay focused

on the issues that you need to decide, if you stay focused on

the specific crimes that Jean is charged with, you will render

a verdict that is fair and just and you will find Jean not

guilty of these crimes and send him back home to his family.
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I thank you in advance for your time, your

attention, and your service.

THE COURT:  And now, ladies and gentlemen of the

jury, that you've had argument, now you're going to get some

evidence.  Okay.

Government, please call your first witness.

MR. BINI:  The government calls Andrew Pearse to

testify.

THE COURT:  Please have Mr. Pearse come forward to

be sworn.

THE COURTROOM DEPUTY:  Sir, please come forward.

Raise your right hand.  I'll swear you in.

(Witness sworn.) 

ANDREW PEARSE, called as a witness, having been first duly 

sworn/affirmed, was examined and testified as follows: 

THE WITNESS:  I do.

THE COURT:  Please be seated, Mr. Pearse.  You'll

see there is a microphone in front of you.  It will swivel to

you as long as the green light is on.  And it looks like a

snake, but it won't bite you.  So please state and spell your

name and then counsel will inquire.

THE WITNESS:  My name is Andrew Pearse.

THE COURT:  Spell it, please.

THE WITNESS:  A-N-D-R-E-W P-E-A-R-S-E.

THE COURT:  Thank you.  
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You may inquire, counsel.

MR. BINI:  Thank you, Your Honor.

DIRECT EXAMINATION 

BY MR. BINI: 

Q Mr. Pearse, from 2002 to September of 2013, what did you

do for a living?

A I was an investment banker working for Credit Suisse in

London.

Q What is Credit Suisse?

A Credit Suisse is a Swiss bank that has an international

investment bank as part of it.

Q Where were you working for Credit Suisse?

A I worked in the London office of Credit Suisse, the

investment bank.

Q You said that it was an international investment bank?

A Yes, sir, that's correct.

Q What is an international investment bank?

A An investment bank is unlike a normal bank in that its

clients are companies and governments, and it does two primary

functions:  One is to advise those clients in relation to

their activities, mergers and acquisitions, for example.  

And on the other side, it raises capital for those

clients.  It has activities in the bond market.  It may trade

as well with foreign exchange or interest rates, but it

doesn't accept deposits, that it's unlike a normal bank in
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that sense.

Q What was your position at Credit Suisse in the London

office?

A By the time I left, I was a managing director at Credit

Suisse.

Q Were you in a specific group?

A Yes.  I headed up a group called the global finance

group.

Q What did the global finance group do?

A Its role was to provide loans to clients of Credit Suisse

in emerging markets.

Q What's an emerging market?

A An emerging market is a market in a country which is less

developed than western Europe and the United States, for

example.

Q Is Mozambique an emerging market?

A Yes.  All of Africa is an emerging market.

Q Did there come a time that you left Credit Suisse?

A Yes, I did.

Q When was that Mr. Pearse?

A I left Credit Suisse in September of 2013.

Q Where did you go in September of 2013 for work?

A I left to establish a business called Palomar Capital

Advisors.

THE COURT:  Would you spell that for the reporter,
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please.  

THE WITNESS:  Yes, Your Honor.  P-A-L-O-M-A-R.

Capital is C-A-P-I-T-A-L.  Advisors is A-D-V-I-S-O-R-S.

Q What did you do at Palomar Capital Advisors, Mr. Pearse?

A I was the managing director of that business.  The

business itself had two elements.  The first was to act as

financial advisor to companies that were looking to raise

money, and the second part was to act as an investment fund.

Q Are you familiar with a company called Privinvest?

A Yes, sir, I am.

Q Did Palomar do anything for Privinvest?

A Privinvest was the key client of Palomar.  It was also

one of the owners or co-owners of Palomar.

Q Mr. Pearse, did you plead guilty to a crime in connection

with your employment at Credit Suisse and Palomar?

A Yes, sir, I did.

Q What crime?

A Wire fraud conspiracy.

Q Did you also admit to conduct of another crime?

A Yes, I did.

Q What other crime?

A Conspiracy to commit money laundering.

Q Mr. Pearse, what did you do to commit wire fraud

conspiracy?

A Whilst I was working at Credit Suisse and subsequently, I
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received millions of dollars in kickbacks and unlawful

payments for my assistance in arranging three financing for

projects in Mozambique --

Q How much --

THE COURT:  Did you finish your answer?

THE WITNESS:  I hadn't finished.

THE COURT:  Why don't you go ahead and finish your

answer.

THE WITNESS:  I'm sorry, sir.  Thank you.

Whilst -- those projects were -- or the financings

for those projects were sold to international investors and

those investors were not made aware of the fact that I had

received kickbacks and unlawful payments in relation to them.

Q How much were the loans in the Mozambican companies?

A In total, just over $2 billion.

Q Did you commit that crime alone or with others?

A With others.

Q Do you recognize anyone in the courtroom today from your

time at Credit Suisse and Palomar who was involved in the

criminal conduct you described?

A Yes, I do.

Q Can you point that individual out and describe an article

of clothing they're wearing?

A He's wearing a blue/gray suit and blue shirt.

MR. BINI:  Indicating the defendant for the record,
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Your Honor.

THE COURT:  The record will so reflect the witness

has identified the defendant, Jean Boustani.

Q What role, if any, did the defendant, Jean Boustani, play

in your criminal conduct?

A Mr. Boustani was the person that introduced the first

project to me whilst I was at Credit Suisse.  He was an

employee of Privinvest.  He was the contractor for each of the

projects.  He was the person who had relationships with the

Mozambican government officials that were involved in

approving the project, and he was the person that helped to

design the project and to maximize the size of the loans that

were used to finance the project.

Q What were the loans that were involved in the criminal

conduct?

A There were three loans that were made to three project

companies in Mozambique.

Q What were their names?

A The first one was called Proindicus.

THE COURT:  Would you spell that for the reporter,

please.  

THE WITNESS:  Yes, Your Honor.  P-R-O-I-N-D-I-C-U-S.

The second project was called EMATUM.

THE COURT:  Would you spell that for the reporter.

THE WITNESS:  E-M-A-T-U-M.  

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   257
PEARSE - DIRECT - BINI

And the third project was called Mozambique Asset

Management, otherwise known as MAM, M-A-M.

BY MR. BINI: 

Q What were the loans for, starting with Proindicus?

A Proindicus was a project to provide a coast guard system

for Mozambique.  It was designed to protect their exclusive

economic zone.

Q What's exclusive economic zone?  What does that mean?  

A It's a part of the sea that goes out 200 miles from the

coast of every country in which that country's coastline it

abuts has the right to exploit the natural resources in the

sea for that 200-mile radius.

Q What about the second loan, EMATUM?  What was that for?

A The EMATUM was to build a tuna fishing fleet.

Q What was MAM for?

A MAM was for two things:  Firstly, to build shipyards in

Mozambique and, secondly, to provide maintenance for the

vessels that had been supplied to EMATUM and Proindicus.

Q What relationship, if any, did Privinvest and the

defendant have to these loans, Proindicus, EMATUM, and MAM?

A In all cases, Privinvest was the company that was to

provide the goods and services for each of the projects to

those companies.

Q And what relationship did EMATUM, MAM, and Proindicus

have to the Mozambican government, if any?
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A I'm sorry.  Can you repeat the question, please?

THE COURT:  What relationship did they have to the

Mozambican government, if any, including MAM?

THE WITNESS:  All three companies were owned

indirectly by the government of Mozambique.

BY MR. BINI: 

Q You said that there were three loans totaling $2 billion.

Who was the borrower for the loans?

A The borrower in each case was the relevant company, the

Mozambican company.

Q Who were the lenders for the $2 billion?

A The lenders were Credit Suisse and a Russian bank called

VTB.

Q Who were the contractors for the projects?

A The contractors were Privinvest or a subsidiary of

Privinvest.

Q Did the money go to the Mozambican companies directly,

Mr. Pearse?

A No, it did not.

Q Where did the $2 billion go?

A The loan proceeds were paid directly to Privinvest net of

the fees that were paid to banks.

Q Why was it paid directly to Privinvest?

A The relevant company, Mozambican company had signed an

agreement to buy certain goods and services from Privinvest,
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and under the terms of that contract it was required to pay

Privinvest an amount of money upfront which is equal to the

amount that was borrowed.

Q How long was the construction period for these projects

for the Mozambican companies?

A Between one and two years.

Q Were the loan funds paid to Privinvest as the contractor

in installments or all at once?

A No.  The loan proceeds were paid all at once at the

beginning of the project.

Q In your experience, was it typical for the contractor to

be paid all at once?

A No.  In my experience that was not typical.

Q Why was that not typical in your experience?

A In my experience for a project which was to be provided

over a number of years, it would be typical for the contractor

to be paid in installments over that time period as the

contractor delivered the goods and services under the

contract.

Q Were outside investors involved in the three loans at

all?

A Yes, they were.

Q In your experience, do international investment banks use

outside investors?

A Yes, it's the business model of an investment bank to
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take risk, make a loan, and to transfer that risk of that loan

to third parties as quickly as possible and to retain the fees

in the middle.

Q How did the banks involve international investors in

these loans?

A In the case of Proindicus, the original lending banks

transferred parts of the loan to other banks' investors or --

and/or insureds, received insurance policies to cover the risk

from the international insurance market.

In relation to EMATUM, the loan was converted into

bonds and sold by the lending banks to investors in the

international bond market.

Q Did there come a time that the original EMATUM bond was

reissued as a national bond?

A Yes.  In early 2016, the government of Mozambique

exchanged the EMATUM bond into a bond -- a new bond that was

issued directly by the Mozambican government.

Q Where were the investors in the loans and in that bond

that was exchanged in 2016?

A The investors in all cases were international banks and

investors that were clients of the relevant bank.

Q Did that include investors in the United States?

A Yes, sir, it did.

Q You testified a moment ago about the crime you pled

guilty to committing in connection with these loans.  What
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crime was that again?

A Conspiracy to commit wire fraud.

Q How were the investors affected by the criminal conduct?

A The investors made a decision to invest without being

aware of the fact that I had --

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.  

Go ahead.  Complete your answer.

THE WITNESS:  Can I start again?

THE COURT:  Yes.

THE WITNESS:  The investors invested in the loans

and bonds without being aware that I had received kickbacks

and unlawful payments in relation to approving those loans.

BY MR. BINI: 

Q What did you do that defrauded loan and bond investors?

A I did two things:  I received unlawful payments and

kickbacks in relation to those.  I also helped to ensure that

the bank's internal policies were avoided by providing false

statements in relation to the diligence that the banks conduct

in order to decide whether to make a loan, and that

information was withheld from the investors.

Q What's diligence?

A When a bank is deciding whether to make a loan, it

conducts a process to make sure it understands the risk that

it is taking, the project that it is providing money to, and
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there's a long process to -- question and answers and

background checks to ensure that the bank is making the

correct decision before it makes a loan.

Q Did you assist to get these loans approved?

A Yes.  Whilst at Credit Suisse, I was in charge of the

group that made the first loans to Proindicus.  And whilst I

was still an employee of Credit Suisse, I helped to ensure

that the diligence for the EMATUM loan was conducted in a way

that I knew the bank would then accept to make the loan.

Q Were you paid for that assistance?

A Yes, sir, I was.

Q By whom?

A By Privinvest.

Q You testified a moment ago that the defendant was

involved in these loans.  Where did the defendant work?

A He worked for Privinvest.

Q What was his position at Privinvest?

A He was the person who was responsible for developing

their business in Africa.

Q What role did he play in the loans?

A He was person that introduced the project to Credit

Suisse, the first project Proindicus.  He negotiated the terms

of the loans on behalf of the Mozambican entity that became

the borrower, and he was the person that negotiated and

procured the guaranty from the minister of finance in relation
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to the three loans.

Q The minister of finance where?

A Mozambique.

Q Who was the minister of finance at the time of the

original three loans?

A Manuel Chang.

THE COURT:  Would you spell that for the reporter.  

THE WITNESS:  Yes, Your Honor.  M-A-N-U-E-L.  Second

name is C-H-A-N-G.

Q Who was responsible for selling the loans and bonds to

investors?

A Credit Suisse and VTB.

Q Were you involved in that process, Mr. Pearse?

A Whilst I was still working at Credit Suisse, the person

who was responsible for selling the Proindicus loan worked for

me.

Q Was the defendant involved in selling the loans and

bonds?

A No, he was not.

Q Did you ever discuss the sale of the loans and bonds with

the defendant?

A Yes.

Q Why?

A The sale of the loans and the sale of the bonds was

designed to maximize the size of the loans that could be
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provided for the projects, and it was important to the

defendant and to myself that we maximize the size of the loans

and I knew that the only way to do that was to involve

third-party investors.

Q By "third-party investors," do you mean the international

investors who purchased interests in the loans and the bonds?

A I mean international banks and investors who, yes,

ultimately acquired parts of the loans and the bonds.

Q Why was maximizing financing important to you and the

defendant?

A I can only answer that in relation to myself.  But for

myself it was because I was paid a percentage of the amount of

the financing that we raised.  So I was economically

incentivized to maximize the size of the loan.

Q Who was paying you a percentage of the amounts raised?

A Privinvest.

Q Was selling the loans and bonds important to the criminal

scheme you've been describing?

A Yes.  Because in the absence of transferring or selling

the loans and selling the bonds, the size of the loans would

have been significantly smaller.

Q Would you have been able to raise $2 billion if you had

not sold the loans and bonds to others?

A Not in my opinion, no.

Q You said that you received kickbacks and unlawful
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payments.  How much did you receive in kickbacks and unlawful

payments, Mr. Pearse?

A I received $45 million.

Q Who paid the $45 million in kickbacks and unlawful

payments to you, Mr. Pearse?

A Privinvest.

Q Who, if anyone, negotiated the payment of $45 million in

kickbacks and unlawful payments to you?

A Jean Boustani.

Q Who, if anyone, determined how much money you would

receive for your participation in this scheme?

A Jean Boustani and his boss, Iskandar Safa.

THE COURT:  Would you spell that, if you could,

please.  

THE WITNESS:  Yes, Your Honor.  I-S-K-A-N-D-A-R.

Last name is S-A-F-A.

Q Where did you receive the money that was for the

kickbacks and the unlawful payments from Privinvest?

A I received all of the money into a bank account I opened

in the United Arab Emirates.

Q Where is the United Arab Emirates?

A It is a country in the Middle East across from Iran.

Q Why was that account in the United Arab Emirates?

A I opened that account in order to receive the payments

from Privinvest and to conceal it from my family.
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Q Where did Privinvest -- what does Privinvest do?

A Privinvest is a shipbuilder.

Q Where does it build ships?

A To the best of my knowledge, it builds ships in the

United Arab Emirates, France, and Germany.

Q I want to ask you about your bank account application in

the United Arab Emirates.  Was your bank account application

truthful?

A No, sir, it was not.

Q How was your bank application false?

A It was false as to whether I was a resident of the United

Arab Emirates.  It was false as to my employer and the nature

of my employment.  It was false as to the salary I was

receiving for that employment.

Q What specifically did it say that was false?

A I described my employment as a tube welder.

THE COURT:  As a what?  I'm sorry.

THE WITNESS:  Sorry, Your Honor.  Tube welder.

THE COURT:  Would you spell that?

THE WITNESS:  T-U-B-E.  Welder is W-E-L-D-E-R.

THE COURT:  What is a tube welder?

THE WITNESS:  I believe, Your Honor, it's somebody

who is a construction site welder.

THE COURT:  Go ahead.

BY MR. BINI: 
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Q Why did you describe your employment as a tube welder on

this bank account application?

A In order to open a bank account in United Arab Emirates,

you're required to be a resident of that country, and my

residency permit described my employment as a tube welder.

Q Did anyone help you get that residency permit?

A Yes.

Q Who?

A Jean Boustani.

Q Did anyone help you set up this bank account with all

this false information?

A Yes.

Q Who?

A Jean Boustani and Najib Allam.

Q Who is Najib Allam?

A He is the CFO, the chief financial officer, of

Privinvest.

THE COURT:  Would you spell that name, please.

THE WITNESS:  Najib Allam, Your Honor?

THE COURT:  Yes, sir.

THE WITNESS:  N-A-J-I-B.  Second name, A-L-L-A-M.

THE COURT:  Go ahead.

BY MR. BINI: 

Q You said, Mr. Pearse, that you also admitted to money

laundering conspiracy as part of your criminal conduct.  What
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did you do that was money laundering?

A I received millions of dollars in kickbacks and unlawful

payments into my bank accounts in the United Arab Emirates.  I

used those funds to pay another banker who was involved in the

scheme, and I used that account to conceal the fact that those

were the proceeds of a crime.

Q Were you and the defendant the only people involved in

this criminal conduct?

A No, sir, we were not.

Q Who else was involved?

A There were a number of parties from the banks, from the

Mozambican government, and from Privinvest.

Q You mentioned bankers.  Other than you, who were the main

bankers involved in the criminal conduct?

A From Credit Suisse, the bankers were myself, Surjan

Singh.

THE COURT:  Spell it, please.

THE WITNESS:  S-U-R-J-A-N.  Second name, S-I-N-G-H.

Detelina Subeva.

THE COURT:  Spell it, please.

THE WITNESS:  D-E-T-E-L-I-N-A.  Second name,

S-U-B-E-V-A.

Adel Afiouni.

THE COURT:  Spell it, please.

THE WITNESS:  A-D-E-L.  Second name, A-F-I-O-U-N-I.
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Said Freiha.

THE COURT:  Spell it, please.

THE WITNESS:  S-A-I-D.  Second name, F-R-E-I-H-A.

Q What role did the bankers you've just listed play in the

criminal conduct?

A They all played a role in procuring that the bank made

the loans that it made in relation to Proindicus and EMATUM.

Q Were the bankers secretly paid money?

A Yes, sir, they were.

Q By who or whom?

A By Privinvest.

(Continued on the next page.) 
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EXAMINATION BY 

MR. BINI: 

(Continuing.)  

Q Did you discuss this with the defendant? 

A Yes, I did. 

Q Did the defendant know that other bankers at Credit

Suisse were involved in the criminal conduct? 

A Yes, he did. 

Q How? 

A In the case of Surjan Singh, I negotiated a payment to

Surjan Singh on behalf of the defendant and Privinvest of,

approximately, $4 million for Surjan help in procuring part of

the EMATUM loan. 

Q What about the other bankers? 

A In relation to Detelina Subeva, I transferred to her

$2.2 million. 

Q What about the two other bankers you mentioned? 

A Adel Afiouni and Said Freiha were the two bankers who

introduced Privinvest to Credit Suisse.  They were

relationship bankers.  They provided the bank with false

information as to Privinvest which helped to ensure that

Privinvest was taken on board as a client of Credit Suisse.

And the defendant told me that Adel Afiouni and Said Freiha

were silent partners in a company which Privinvest bought in

an amount of money in excess of $10 million. 
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Q The defendant said he bought a company with those bankers

for more than $10 million? 

A That's correct.  He said Privinvest bought a company. 

Q Did you think that the number was high? 

A Yes.  The company itself was a company which was very

similar to Palomar, provided the same kind of services.  So it

seemed to me strange that Privinvest would need another

company that did the same thing and the valuation seemed very

high. 

Q Were those bankers still working at Credit Suisse when he

described this conduct? 

A Yes, they were. 

Q In your time at Credit Suisse, are you familiar with

whether you're allowed to have another company from which you

receive millions of dollars? 

A No, you're not.  And that is why the defendant described

them as silent partners rather than being officially

shareholders of the company. 

Q What about bankers at other banks?  Did you learn

anything from the defendant regarding their involvement in the

criminal conduct? 

A Yes, I did. 

Q What, if anything, did the defendant tell you? 

A The defendant told me that Privinvest had paid Makram

Abboud. 
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Q Can you spell that.  

A M-a-k-r-a-m.  A-b-b-o-u-d.  He was the most senior banker

involved in the projects from VTB, $2 million. 

Q What did the defendant say to you about that? 

A He told me -- he discussed with me how Makram Abboud had

been paid half of the amount that Surjan Singh had been paid

at Credit Suisse for doing twice as much work. 

Q What was the occasion for having that conversation? 

A At the time in 2015, it coincided with the defendant

being extremely disappointed that Credit Suisse had been

unable to lend more money for the first project and he was

disappointed with Surjan Singh for not being able to procure

more money to be loaned from Credit Suisse. 

Q You mentioned that Mozambican officials were involved in

the criminal conduct.  Who were the Mozambican officials who

were involved that you know of? 

A Ones that I'm more aware were Antonio Do Rosario. 

Q Who is Antonio Do Rosario? 

A He was the chief executive and chairman of each of the

three Mozambican project companies. 

Q Did he have another government position? 

A He was an officer in the Mozambican Secret Service. 

Q What was his role in the criminal conduct? 

A He was the CEO, chief executive officer, the person in

the management of each of the companies responsible for each
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of the three projects. 

Q What other Mozambican officials, to your knowledge, were

involved in the criminal conduct? 

A Isaltina Lucas. 

Q Who was Isaltina Lucas? 

A She, at the time, was the national director of treasury

which is a department within the ministry of finance in

Mozambique. 

Q What was her role in the conduct? 

A She was the person who approved the projects to be

ultimately guaranteed by the minister of finance. 

Q What other Mozambican officials were involved? 

A Adriano Maleiane. 

Q Who is Adriano Maleiane? 

A He is the current minister of finance of Mozambique. 

Q What was his role in the conduct? 

A He was the minister of finance who met with investors in

2016 when Mozambique issued its Sovereign Bond and he failed

to disclose to those investors the existence of loans to

Proindicus and MAM and the fact that those loans had not been

disclosed to the IMF. 

Q What's the IMF? 

A The IMF is an acronym to stands for the International

Monetary Fund. 

Q What role, if any, do they have in Mozambique? 
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A As part of their role, they provide support and financial

assistance to poor countries. 

Q Are you familiar with someone named Manuel Chang? 

A Yes, I am. 

Q Who is he? 

A He was the minister of finance for Mozambique at the time

that the three loans were made in 2013 and 2014. 

Q Did he have any role with respect to those loans? 

A Yes, he was the minister of finance who signed the

guarantees from the Government of Mozambique for each of the

three loans. 

Q Were there any other Mozambican government officials or

their relatives who you dealt with during your criminal

conduct? 

A Yes. 

Q Who? 

A Armando Igambi Guebuza. 

Q Who is Armando Igambi Guebuza? 

A He is the son of the then-President of Mozambique. 

Q Who was the President of Mozambique during the

2013-2014time period? 

A Armando Guebuza. 

Q This individual was his son? 

A They shared the same name. 

Q What role did the son of the President of Mozambique play
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in the criminal conduct? 

A He introduced the defendant to his father and to the

ministers in the Mozambican government who were necessary for

the project to succeed. 

Q Did the defendant ever comment further to you regarding

the son of the president's role in the fraud? 

A Yes. 

Q What did he say to you? 

A He told me that Privinvest had paid the son $50 million. 

Q How did the defendant have occasion to tell you that he

had paid $50 million to the son of the President of

Mozambique? 

A In 2015, the defendant told me a story about Armando

Guebuza who, at this point in time, had been living for almost

a year on the estate of Iskandar Safa in the south of France.

And the defendant told me that Armando Guebuza had asked

Privinvest to buy a house for himself and a prostitute that

Armando had fallen in love with that had cost approximately 11

million Euros. 

Q And 11 million Euro house, how much is that in

U.S. Dollars? 

A At the time it was approximately 14 or 15 million U.S.

Dollars. 

Q Did the defendant comment on whether he had purchased

this 14 million house at the son of the president's request? 
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A The defendant told me they convinced Armando not to buy

the house with the prostitute. 

Q What, if anything else, did the defendant say? 

A I expressed surprise at the amount of money that the

house was supposed to cost, particularly, given the nature of

the relationship.  And the defendant told me it was nothing,

they paid him 50 which I took to mean 50 million. 

Q Did the defendant tell you anything else about money

going to the son of the President of Mozambique? 

A Yes, sir.  The defendant told me of how Armando Guebuza

had asked Privinvest for a hundred thousand dollars to take

with him from the south of France back to Mozambique.  And he

wanted to take it in a bag with him on the plane. 

Q Did you --

Well, what happened?  Did you learn of what happened

to the son of the president? 

A Yes.  The money was provided to Armando.  And when

transiting through Dubai, he was stopped by the authorities

for having too much money.  And the defendant assisted in

helping Armando clear the issue with the authorities in Dubai. 

Q How do you know that? 

A The defendant told me. 

Q Did you ever meet someone named Teofilo Nhangumele? 

A Yes, I did. 

Q Who was that? 
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A He was the person I met in January of 2013 the first time

I went to Mozambique who was described as the representative

of the Mozambican government who was in charge of the

Proindicus project. 

Q Who described him as that? 

A He did and the defendant did. 

Q Did the defendant ever make any comments regarding

Teofilo Nhangumele's involvement in the Proindicus loans? 

A At one stage, the defendant complained about having to

pay Teofilo despite the fact that from February 2013 onwards,

Teofilo had not been involved in the Proindicus project. 

Q Did the defendant tell you how much he paid Teofilo

Nhangumele? 

A No, sir, he did not. 

Q You mentioned Privinvest personnel being involved in the

conduct.  Other than the defendant, who was involved in

criminal conduct on Privinvest? 

A Iskandar Safa, Najib Allam and David Langford. 

Q What was Najib Allam's role? 

A He was the chief financial officer of Privinvest.  He was

the person that made payments to me in relation to kickbacks

on all payments. 

Q What was Iskandar Safa's role? 

A He is the CEO of Privinvest.  He jointly owns the

company.  He was the person that would find the projects and
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he agreed the payment of the payments and kickbacks to me. 

Q You mentioned David Langford.  Who is that? 

A He is a lawyer that works for Iskandar Safa. 

Q What was his role? 

A He was the person who wrote the contracts for each of the

projects and acted as an advisor to Iskandar Safa. 

Q In total, how much did you receive for your participation

in the fraud scheme Mr. Pearse? 

A $45 million. 

Q Do you know how much approximately the other bankers

received? 

A Yes, sir. 

Q How do you know that? 

A I know because, in the case of Surjan Singh, I negotiated

a payment of $4 million by Privinvest with the defendant to

Surjan Singh and I paid Surjan Singh $2 million.  In relation

to Detelina Subeva, I paid her $2.2 million. 

Q What about Makram Abboud? 

A In relation to Makram Abboud, I was told by the defendant

that Privinvest had paid him $2 million.  And I had a

conversation with Makram in Dubai where he confirmed that he

received payment in about 2015. 

Q What did Makram Abboud say to you in about 2015? 

A At that time, he was -- it was looking like the loans to

the three companies were going to default.  And when I met
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with him in Dubai he was very agitated.  And he said we're

both fucked if this comes out because we were both paid by

Privinvest.  Excuse me my language. 

THE COURT:  It's okay, we've heard it before. 

Q How much did Armando Guebuza, the son of the president,

receive? 

A The defendant told me that Privinvest had paid him

$50 million. 

Q Do you know how much, approximately, the defendant

received? 

A I know that the defendant was my partner in Palomar

Capital Advisors.  I know that I received $34 million in

dividends in relation to being a partner in that business.  So

I know the defendant received the same amount of money for

Palomar's advisory services for EMATUM and MAM. 

MR. BINI:  Your Honor, I've gone past of the

afternoon break. 

THE COURT:  Would you like to continue your direct

examination after we take our 15-minute break?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Ladies and gentlemen, we're going to

take our 15-minute break a little past the promised time.

Please do not talk about the case.  

I am directing the witness you are still under oath.

Do not talk to anyone about your testimony during the break.
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When you come back, the first question I'm going to ask you,

sir, is:  Did you talk to anyone about your testimony during

the break?  And your answer had been better be:  No, Your

Honor, I did not.

We're going to take our break.  Thank you, ladies

and gentlemen of the jury.  Do not talk about the case, just

hope for the Yankees.  That's all I can say unless you're a

Met fan or a Red Sox fan then hope for whatever you want.

You may. 

(Jury exits courtroom at 3:  20p.m.) 

THE COURT:  You may step down, sir, thank you.

(Witness leaves the witness stand.) 

THE COURT:  The jury has left the courtroom.  Do we

have any procedural issues to talk about in the absence of the

jury. 

MR. BINI:  Not from the Government. 

THE COURT:  Not from the Government.  For the

defense?

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right.  See you in 15 minutes.

MR. JACKSON:  Your Honor, I'm sorry, I'm really

sorry, I spoke -- 

THE COURT:  It's the Colombo:  Just one more thing. 

MR. JACKSON:   Yes, just one more thing. 

THE COURT:  Sit down everyone.  Go ahead.
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Mr. Jackson. 

MR. JACKSON:  This is very small.  I wanted to alert

the Court before I forgot.  We have agreed on certain e-mails

that will be admissible throughout the trial.  It's my

expectation that we will be able to agree on many, but some of

them may implicate rulings that your Honor has already made.

The Government has indicated they would have no

objection, but I wanted to raise with the Court is it okay for

us to just indicate now outside the presence the jury that all

of our objections from motions in limine are preserved and we

need not object again to the extent that we are now in

agreement with the Government. 

THE COURT:  No, because sometimes my friends on the

17th floor get confused about that.  So here's how you're

going to do it.  The Government will move the admission of X

and you will respond either "no objection"; or you will say

"objection," not a speaking objection.  And then I will rule

or you will say, "No objection beyond previously submitted." 

MR. JACKSON:  Thank you, your Honor. 

THE COURT:  So that's how we handle that to make it

clear that you preserved your record which you also are not

alienating the jury by objecting unduly.  So I get it, but we

have to keep a nice clean record for my friends on the 17th

floor. 

MR. JACKSON:  That's excellent, Judge, thank you. 
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THE COURT:  Thank you.  All right anything else. 

MR. BINI:  No, Your Honor. 

THE COURT:  All right.  Enjoy your break.

(A recess in the proceedings was taken.)

(Witness takes the witness stand.) 

THE COURT:  Please be seated.  We will bring in the

jury now before we proceed with the examination. 

MR. JACKSON:  Excuse me, your Honor. 

THE COURT:  Yes. 

MR. JACKSON:  I believe there's a slight issue that

your deputy has been informed about.  We've been notified. 

THE COURT:  Why don't you inform me about it. 

MR. JACKSON:  Sorry.  We've been notified by the

U.S. Marshal Service that there's a computer issue with cell

doors and so to may take a moment for Mr. Boustani to be

brought back out. 

THE COURT:  Since you've outed him, does that matter

so much?

MR. JACKSON:  No, I just -- he can't come out until,

I know you were about to bring the jury out I don't know how

long it'll be. 

THE COURT:  My only point is you outed the fact that

he's incarcerated. 

MR. JACKSON:  We're not hiding that.  I am letting

the Court know it might be a few minutes before you can unlock
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him. 

THE COURT:  Okay.  So we will await his arrival.

(A brief pause in the proceedings was held.) 

(Continued on the next page.)

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   284
PROCEEDINGS

THE COURT:  Mr. Jackson, would you go ask the

marshals how much longer it is going to take?

THE COURTROOM DEPUTY:  Coming out in like 30

seconds, Judge.

THE DEFENDANT:  Sorry, Your Honor.

THE COURT:  It's okay.

All right, Mr. Jackson.  Would you tell the CSO to

bring out the jury now.

(Jury enters courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of

the jury.  Again, I appreciate your patience.  We've been

doing a little business while you were in the jury room.  So

please be seated.

And, again, I call your attention to the witness,

Mr. Pearse.  Have you discuss your testimony with anyone

during break?

THE WITNESS:  I have not, Your Honor.

THE COURT:  All right.  That's the right answer.  

And, again, I call your attention, ladies and

gentlemen of the jury, to that clock.  It's going to be

five o'clock in exactly 50 minutes, and that's when we're

going to suspend for the day.  You can hold me to it.  Perhaps

the lawyers were overhearing what I just said to you.  We'll

see.

Continue.
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MR. BINI:  Yes, Your Honor.

Q Mr. Pearse, before we broke, you had mentioned a guaranty

with respect to the loans.  Who signed the guaranty for the

loans in this case?

A In all three cases it was signed by the then-minister of

finance, Manuel Chang.

Q Was a guaranty important in the loan process?

A Yes.

Q Why?

A Without the guaranty, the banks would not have lent the

money.

Q Why not?

A Because the risks that the banks were prepared to take

was sovereign risk.  The risk of the government, not the risk

of the project.

Q When you say "sovereign risk," what government do you

refer to?

A The government of Mozambique.

Q And was that guaranty important to outside investors?

A Yes.  It's the same, same principle.  Overall, as far as

I was aware, all of the banks and investors who participated

in these loans did so on the basis of the guaranty from the

government of Mozambique.

Q You spoke about payments from Privinvest.  Who did you

speak to at Privinvest regarding the payments to you?
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A Jean Boustani and Iskandar Safa.

Q Why did you speak to Jean Boustani and Iskandar Safa?

A Those were the two individuals who negotiated and agreed

to pay me the kickbacks and the unlawful payments.

Q I'd like to ask you a little bit about what happened to

Proindicus, EMATUM, and MAM.  Who was supposed to pay the

Proindicus loan back to investors?

A Proindicus was supposed to generate revenue from its

operations to pay back the loans.

Q Who was supposed to pay the EMATUM loan back to the

investors?

A EMATUM was supposed to finance a fishing fleet which

would pay back the loans from the proceeds of sales of fish.

Q Who was supposed to pay the MAM loan back to investors?

A MAM was expected to generate revenue from selling ships

and servicing the ships of Proindicus and EMATUM.

Q How were the companies supposed to actually make these

payments?

A I'm sorry.  I don't understand the question, sir.

Q Were the companies, the Mozambican companies, were they

projected to make revenue or profits?

A Yes, they were.  In each case there was a business plan

prepared which showed -- was designed to show that the

relevant company would generate hundreds of millions --

hundreds of millions of dollars in profits.
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Q Would that have been enough to make the loan payments?

A Yes.  Had the loan projections been correct, the project

company involved would have been able to repay the loan

itself.

Q Did the project companies actually make any revenue?

A Not that I'm aware of.

Q What happened to the Proindicus, EMATUM, and MAM loans?

A Proindicus failed to make the payments that were due on

the loan and they defaulted.  EMATUM was repaid through an

exchange of the EMATUM bond into the sovereign bond I

described earlier, and the MAM loan has defaulted as well.

Q Who has to pay the 2 billion in loans back?

A The guarantor, the government of Mozambique.

Q Are you familiar with the size of Mozambique's economy?

A Yes, I am.

Q Is it a rich or a poor country?

A It's a poor country.

Q Are the 2 billion in loans significant for Mozambique?

A Yes.  It is a large portion of its government budget.

Q What do you mean by the government budget?

A My understanding is that the total spending of the

government of Mozambique is approximately $2 billion.  That's

the same amount as the amount of the loan.

Q I'd like to ask you some questions about your path to

working at Credit Suisse.  Where did you work before Credit
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Suisse, Mr. Pearse?

A Before joining Credit Suisse, I was a lawyer in London.

Q How long had you worked as a lawyer in London?

A Approximately eight years.

Q Where did you work?

A Ultimately, I worked for a British law firm called

Freshfields.

Q Did you have a specialty when you worked at Freshfields?

A Yes, I did.

Q And what was that?

A I specialized in banking and structured finance.

Q Did there come a time that you came to Credit Suisse?

A Yes, I did.

Q And approximately what year was that?

A 2000.

Q While at Credit Suisse, were you allowed to earn money

outside of your salary from Credit Suisse?

A Only if you disclosed outside earnings and it was

approved by the bank.

Q And did you do that in this case?

A Which case, sir?

Q The kickbacks that you've been talking about earlier.

A No, I did not disclose that to Credit Suisse.

Q Other than with what you've been discussing here, did you

ever violate Credit Suisse's policy on receiving outside
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compensation or salary?

A Yes, I did.

Q And when was that?

A In 2012.

Q How did that occur?

A I was working on a complicated transaction in Russia and

part of that transaction involved a derivative instrument.

Q What's a derivative?

A It's a complicated financial instrument which reflects

the price of an underlying asset.  It's difficult to explain

more simply without talking at length.

Q Okay.  What did you receive in pay with respect to this

derivative?

A In respect to the derivative transaction, I told a friend

of mine about the transaction and Credit Suisse was unable to

do that element of the transaction.  They were able to do some

part but not the rest, and he took that information and

received a broker fee from another bank for identifying to

that other bank the opportunity to enter into the derivative

with my client.

Q Who is your friend who took advantage of this

information?

A His name is Antanas Petriosus.

THE COURT:  Would you spell that, please.  

THE WITNESS:  Yes, Your Honor.  A-N-T-A-N-A-S.  Last
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name is P-E-T-R-I-O-S-U-S.

Q What payments, if any, did Mr. Petriosus make to you?

A He shared with me part of the brokerage fee he received,

and I received $3 million.

Q Did you make any other false statements in relation to

that transaction you were describing?

A Yes, I did.

Q What did you do?

A In relation to part of the monies I received,

$1.65 million from Mr. Petriosus into my bank account with

Barclays Bank in Jersey and I falsely told the Barclays

bankers that I was receiving that money by way of a loan from

my friend.

Q Did you continue to make false characterizations

regarding that loan into 2019?

A Yes, I did.

Q How so?

A In 2019, post being arrested in the United Kingdom, I

continued to describe the 1.65 million as a loan in order to

conceal it and I made an attempt to repay that fictitious loan

to my friend.

Q You said after you were arrested.  When were you arrested

in connection with this case?

A Third of January, 2019.

Q Where?
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A In London, U.K.

Q Did any other of your family members benefit from your

conduct with Mr. Petriosus?

A Yes, they did.

Q Can you explain that to the jury?

A My father-in-law owned a furniture manufacturing business

in the Midlands of the United Kingdom and my friend made an

investment in 2013 in that company, which totaled £1 million

which is approximately $1.5 million.  It was approximately

$1.5 million in those days.

Q Why did he do that?

A He did that to invest in the company and he did that

because I asked him to do so.

Q Did you receive any other benefits from Antanas

Petriosus?

A Yes.  The $3 million that he promised me was not paid in

cash.  1.65 million was paid in cash.  He also bought me a

sports car.

THE COURT:  What kind?

THE WITNESS:  An Aston Martin, Your Honor.

Q How much was that worth?

A Approximately $300,000.

Q Did he give you any other benefits to you or family

members?

A He paid school's fees for my nephew for one year.  He
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provided me with cash from time to time totaling approximately

50 or $60,000, and I agreed to reduce the amount he owed me

for his involvement in helping to introduce VTB to Privinvest

for the EMATUM transaction.

Q After you were arrested in London in connection with this

case, you indicated that you pled guilty to a crime.  Did you

plead guilty in connection with an agreement with the

government?

A Yes, I did.  

MR. BINI:  Your Honor, at this time I would ask

permission to hand up 3500-AP-3 and then a series of exhibits

that I might read into the record if that were permissible.

THE COURT:  Well, let's back up.  Any objection?

Are you offering 3500 in evidence or no?

MR. BINI:  I would offer it in evidence.

THE COURT:  All right.  Any objection to that

document coming into evidence, defense counsel?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  It's admitted.  You may publish it to

the jury.  That's how I speed things up.

MR. BINI:  Great.

(Government Exhibit 3500-AP-3, was received in 

evidence.) 

(Exhibit published.) 

MR. BINI:  If we can show 3500-AP-3.
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THE COURT:  Can you see it, ladies and gentlemen, on

the screen?  And also on the drop down.  Hopefully,

Mr. Jackson, you'll get it so the jury can see it.

THE COURTROOM DEPUTY:  Is it on the laptop or --

MR. BINI:  We're actually we're trying to use Trial

Director.

THE COURT:  Ladies and gentlemen of the jury, we

have a couple of systems.  So they have to indicate to my

court deputy which system they are using before.  You now see

it?  Okay.  So that's what we're going to periodically have to

do it.

Can you dim the lights a little bit so they can see

it better?  

Can you see it, ladies and gentlemen of the jury?

Can you read it?  Yes?  

ALL:  No.

THE COURT:  No.  It's still a little fuzzy?  Is that

a little better?  

ALL:  Yes.

THE COURT:  Okay.  Again, you're the finders of the

facts.  So, as I said, I would say make sure you can see the

exhibits.

Go ahead.

BY MR. BINI: 

Q Mr. Pearse, what is 3500-AP-3?
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A It is the first page of the agreement that I have with

the United States Government.

Q What is your understanding of what you have to do under

this agreement with the United States Government?

A My understanding is that I am required to provide the

government with all information that I have in relation to the

crimes that were committed and to tell the truth about those

matters in this court.

Q If you look to paragraph 1, does it set out what you face

as a result of your plea?

A Yes, it does.

Q What do you understand the maximum term of imprisonment

that you face is?

A Twenty years.

Q Do you face a term of supervised release as a result of

your agreement with the government?

A Yes, I do.

Q How much?

A Three years.

Q Could you go to the second page of the agreement?  I'm

going to direct your attention to paragraph 1D and ask you if

you face a fine as a result of your guilty plea?

A Yes, I do.

Q What is the fine that you face?

A The greater of $250,000 or twice the gross gain or twice
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the gross loss.

Q Do you have any understanding of what twice the gross

gain or twice the gross loss could be in this case?

A My understanding that in relation to the gross gain, that

would be twice as much money as I received in the course of my

conduct.  So $90 million.

Q Do you face restitution?

A Yes, I do.

Q What do you understand restitution to be?

A It is to repay losses which victims have suffered as a

result of my action.

Q Do you have any understanding of what that might be in

this case?

A I do not.

Q How much are the loans in total?

A $2 billion.

Q I'd like to ask you about forfeiture.  Did you agree to

certain forfeitures as a result of your guilty plea?

A Yes, I did.

Q Is that set out in paragraph 1G?

A That is part of it, yes.

Q And what does it set out there?

A It requires me to pay two and half million dollars to the

U.S. Government.

Q Does it also require the forfeiture of certain properties
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set out in paragraphs 6 to 14?

A Yes.  It requires me to pay the proceeds of certain

properties and to transfer all rights and interests in certain

assets.

Q If we can go to page 4, paragraph 6, what is set out in

paragraph 6?

A Paragraph 6 sets out the fact that I consent to pay two

and half million dollars as a forfeiture money judgment, plus

the proceeds of sale of Farsight Limited.

Q What's Farsight Limited?

A Farsight Limited is a company that has assets in South

Africa, and those properties are included in the -- in the

forfeiture.

Q When did you acquire those properties?

A 2015.

Q Is that after you received proceeds from your criminal

conduct?

A Yes, I acquired those properties with the proceeds of the

crime.

Q Do you have any idea what the South African properties

are worth, Farsight Limited?

A To the best of my knowledge, they are worth between two

and $3 million.

Q Looking to page 5 of your agreement, did you agree to

forfeit certain other interests that you have?
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A Yes.  I agreed to forfeit my interests in all Palomar

companies.

Q What are those companies?

A There's a series of companies that -- the original

Palomar Capital Advisors company was the advisor on the

Mozambican loans and also Palomar companies which owned

primarily oil and gas concessions in Poland.

Q Let me take a step back and ask you:  What does

"forfeiture" mean?  What do you understand that to mean?

A I understand that to mean that I have to hand over to the

government everything which is identified as forfeitable.

Q You mentioned a series of Palomar companies.  Do you have

any idea of the value of these companies which you've agreed

to forfeit and hand over to the government?

A Yes.  I believe that the primary asset in these companies

is my interest in the Polish gas field, and I believe that to

be worth between 35 and $40 million.

Q Why do you believe it's worth that amount of money for

your interest?

A Since 2016 I have been attempting to sell the asset and

received a number of offers for the gas field, which were

approximately $17 million.

Q How did you acquire these Palomar assets?

A These assets, my share of these assets were acquired from

or using the funds that I had received as the proceeds of
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crime in relation to the matter at hand.

Q One of the Palomar entities or companies listed in

Palomar natural resources.  What's that?

A That is the company that owns the gas fields in Poland.

Q And does -- is there any Palomar company that owns gas

fields or concessions in the United States?

A Yes.  Palomar also acquired rights to explore oil fields

in New Mexico in 2013.

Q Did you acquire those by yourself or with anyone else?

A I acquired them with my partners at the time.

Q Who were your partners at the time?

A Iskandar Safa and Jean Boustani.

Q The defendant?

A Yes.

Q How did you acquire your interests in that U.S. property?

A I acquired my share of that property using monies that I

had received from Privinvest in relation to these projects,

which were the proceeds of the crime.

Q I'd like to go back now in your agreement with the

government to page 3, paragraph 3.  Is there -- what is

paragraph 3 of your agreement with the government, Mr. Pearce?

A Excuse me if I read it quickly.

Q Please do.

A This clause is my agreement not to appeal any conviction

which is imposed by this court unless it exceeds 20 years.
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Q Do you mean any sentence that is up to 20 years you have

no right of appeal?

A Yes, that's correct.

Q If I could ask you to look at paragraph 4 of your

agreement with the government.  What do you understand this

paragraph to require of you under this agreement?

A This paragraph requires me to provide truthful, complete

and accurate information that I have in relation to the matter

at hand.

Q Does it require you to testify here today if the

government so requires?

A Yes.

Q If we could look to page 10 of your agreement with the

government, paragraph 18.  Mr. Pearce, in your own words what

do you understand this to require?

A This is a restatement of the fact that I am required to

provide truthful and accurate information and testimony and

not to commit any further crimes.

Q What do you understand can happen if you fail to give

truthful and accurate cooperation?

A If I were to lie in the Court, the government would have

the ability to rip up the agreement.

Q And what would you face then?

A That would expose me to all four counts of the original

indictment, which I understand to have a total potential
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sentence of 50 years or more.

Q Have you met with the government in connection with your

cooperation after signing this agreement?

A Yes, I have.

Q And if we go page 12, when did you sign this agreement to

plead guilty?

A I signed the agreement on the second of July of 2019.

Q And you met with the government before and after signing

this agreement with the government?

A Yes, I met with the government in London prior to signing

it and subsequently.

(Continued on the next page.) 

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   301
A. Pearse - Direct/Mr. Bini

EXAMINATION BY 

MR. BINI: 

(Continuing.)  

Q What is your understanding of what the Government will

give you in return for your meeting your obligations under the

cooperation agreement, if anything? 

A In the event that I am -- the Court decides that I am

truthful, then the Government has a good-faith obligation to

write a letter to the Court.  I think it's called a 5K letter. 

Q What does the 5K letter do in your understanding? 

A It sets out how I have accepted responsibility for my

actions and provided the Government with full and complete and

truthful information in relation to my crime. 

Q Will the Government recommend a specific sentence for

you? 

A No.  No one has. 

Q Who decides if you get that 5K letter? 

A The Government does. 

Q Who decides your sentence? 

A His honor. 

Q What do you think could happen if you lie here today to

this jury and with this judge? 

A If I lie today, or at any time, the Government will take

away the cooperation agreement and I will be exposed to in

excess of 50 years in prison in a foreign country and all of
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my assets, wherever they are, including the home my family

lives in will be forfeited by the Government. 

Q Mr. Pearse -- you can take that down, Ms. Dinardo.  Thank

you.

When did you first hear about a deal in Mozambique? 

A Midway through 2012. 

Q What was that first deal to do? 

A This was the Proindicus transaction which was to build a

coast guard system for Mozambique for its exclusive use. 

Q What type of loan was going to be given for Proindicus? 

A Proindicus was a syndicated loan. 

Q What's a syndicated loan? 

A It is a loan which is documented to allow the bank to

sell parts of that loan to third-party banks and investors. 

Q What were the loan proceeds for the Proindicus loan

supposed to be used for? 

A They were supposed to be used to pay for the costs of

developing the project. 

Q And why -- well, first, let me ask:  Was Mozambique

interested in protecting its exclusive economic zone? 

A Yes, it was. 

Q Why? 

A Just prior to that, in late 2010, an enormous gas field

was discovered off the coast of Mozambique in the northern

parts of the country. 
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Q Were those natural gas reserves valuable? 

A Yes, they're worth hundreds of billions of dollars. 

Q When you first became involved in the Proindicus loan,

did you think it was legitimate? 

A Absolutely I did, yes. 

Q Did anything occur that changed your thinking? 

A Yes.  The defendant offered to pay me a kickback. 

Q When did that occur, Mr. Pearse? 

A That occurred in February of 2013. 

Q Can you describe to the jury where you were at that time? 

A I was in Maputo which is the capital city of Mozambique. 

THE COURT:  Would you spell that, please. 

THE WITNESS:  Yes, your Honor.  M-a-p-u-t-o. 

Q Do you know approximately when in February of 2013 you

met with the defendant and had this kickback conversation? 

A Yes.  It was approximately the 26th of February 2013. 

Q And what was the nature of your conversation with the

defendant? 

THE COURT:  Before you get there, how did the

conversation come about?

How did you come to be having the conversation?  

THE WITNESS:  As part of the structure of the loan,

Credit Suisse, the lending bank, required the contractor to

subsidize the cost of the loan.  That subsidy is known

technically as a subvention fee.  During the course of
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negotiating the loan, Credit Suisse asked for a high

subvention fee, much higher than was required by the bank in

order to meet the economic threshold for making the loan.

And whilst in Mozambique in that period, I

identified to the defendant that the bank could reduce the

amount of that fee, that subvention fee, by $11 million. 

Q You said subsidize the loan.  What does that mean,

subsidize the loan?

A So the terms of loan that's been agreed between the bank

and the borrower, Proindicus and the Government of Mozambique,

had an interest rate which was lower than was required by the

bank in order to make the loan.  It was on terms which were

below market levels for Mozambique credit risk. 

Q So what was the subvention fee going to be for the

original Proindicus loan? 

A At that time, at that point, the 25th of February, 26th

of February, the subvention fee that had been proposed was

$49 million. 

Q And how much was the total Proindicus loan at that point? 

A At that time, it was $372 million. 

Q Was the entire $372 million going to go to Privinvest for

that? 

A Not quite, almost.  It was a fee, arranged fee of about

$6 million that was kept by the bank.

Q And after that fee came out, would the rest of the
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proceeds of the loan go to Privinvest? 

A The way it worked was that the bank also deducted the

subvention fee before it paid the money to Privinvest. 

Q So they deduct that $49 million from the total amount of

loan before sending it to the contractor? 

A No, they didn't because, ultimately, the amount of

subvention fee was lower.  But using your example, had it been

$49 million, yes, they would have deducted that first. 

Q What actually happened? 

A I made the defendant aware that that $49 million

subvention fee could be reduced. 

Q How much do you think it could be reduced by? 

A I knew it could be reduced by $11 million. 

Q What, if any, conversation did you have with the

defendant regarding reducing that fee? 

A At the time, I identified to the defendant that he had

not negotiated the subvention fee very well in accepting

$49 million as a fee. 

Q What did he say to you? 

A At the time, nothing. 

Q Did you have another conversation with the defendant

regarding this fee? 

A Yes.

Q What did the defendant say to you? 

A The next day, the defendant approached me and asked me

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   306
A. Pearse - Direct/Mr. Bini

about the fee and confirmed that it could be reduced by

$11 million and he asked me how he would like to split it

between us. 

Q What did you say? 

A I suggested 50/50. 

Q How much was the fee going to be reduced? 

A $11 million. 

Q How much was the defendant going to pay you? 

A Five and a half million dollars. 

Q Where were you working then? 

A Credit Suisse. 

Q Did you tell Credit Suisse that the defendant was paying

you $5.5 million for this $11 million reduction? 

A At that point, they hadn't paid me anything. 

Q Did you tell Credit Suisse personnel about your agreement

with the defendant? 

A No, I did not. 

Q When you said to the defendant to split it 50/50, what

did he say? 

A He agreed. 

Q What happened after your agreement with respect to the

subvention fee? 

A The subvention fee was reduced from $49 million

ultimately to $38 million. 

Q As a result of that lowering of the fee, did Privinvest
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receive more or less funds from the Proindicus loan? 

A More. 

Q How much more? 

A $11 million more. 

Q Did the defendant pay you as he promised? 

A Yes.  I received the first installment of the five and a

half million dollars in April of 2013. 

Q After your first agreement regarding the subvention fee,

did you ever reach any other agreements with the defendant

regarding loans for Proindicus? 

A Yes, I reached an agreement with the defendant and his

boss, Iskandar Safa, to receive two and a half percent of the

amount of any increase in the Proindicus loans above the

original $372 million. 

Q When did you reach that agreement? 

A I reached that agreement in March of 2013. 

Q Where were you when you had conversations about that

agreement? 

A I was in the south of France on the estate of Iskandar

Safa. 

Q And what did Mr. Safa say to you about any other

Proindicus loans? 

A Iskandar Safa was the boss who made decisions as to who

would be paid.  In that meeting, he confirmed the agreement to

receive five and a half million dollars for reducing the
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subvention fee.  I agreed to pay two and a half percent for

the loans that could be done. 

Q Were you working at Credit Suisse at this point? 

A Yes, I was. 

Q Were you disclosing to Credit Suisse personnel these

kickback arrangements? 

A I disclosed them to two of my colleagues but not to the

bank as was required by my employment contract. 

Q Who were the bankers who you disclosed this to? 

A Surjan Singh and Detelina Subeva. 

Q Why did you disclose to them? 

A They were friends of mine.  And in the case of Surjan

Singh I paid him part of that fee I received. 

Q How much in total did you receive in payments in relation

to the Proindicus loans? 

A In total, just under $12 million. 

Q And was for this for work that you assisted while you

were still at Credit Suisse? 

A Yes, it was. 

Q I'd like to ask you some questions about some of the

documents regarding the beginnings of the Proindicus loan.

MR. BINI:  Your Honor, at this time, I would seek to

move in Government's Exhibit 2070 and 2070-A. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection. 
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THE COURT:  They're admitted.  You may publish it

the jury.

(Government Exhibits 2070 and 2070A, were received 

in evidence.) 

THE COURT:  Can you make it more legible so the jury

can see it.

Q Mr. Pearse, what is this e-mail? 

A This is an e-mail from myself to Jean Boustani with

copies to Said Freiha, Surjan Singh, and Detelina Subeva. 

Q What is the date of this e-mail? 

A 19 September, 2012. 

Q September 19, 2012? 

A Yes, sir. 

Q Okay.  What is the subject of this e-mail? 

A Subject is Mozambique. 

Q And you mentioned in the CC line -- well, first, who is

it to? 

A Jean Boustani. 

Q And who does it copy? 

A Said Freiha. 

Q Who is that? 

A Who was an employee of Credit Suisse who introduced

Privinvest to the bank. 

Q And was he one of the bankers you mentioned earlier? 

A Yes, he was. 
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Q Who is Surjan Singh? 

A Surjan Singh was the managing director at Credit Suisse

who worked for me in the Global Finance Group that made loans. 

Q Who does Detelina Subeva? 

A She was an employee of Credit Suisse who was more junior

and also worked in the same team and worked for me at Credit

Suisse. 

Q Did you also have a romantic relationship with her? 

A Yes, I did. 

Q Did this e-mail attach something? 

A Yes, it attached a term sheet. 

Q What's a term sheet? 

A A term sheet is a document which summarizes the key terms

of the loan that is to be made by the bank. 

Q Why were you sending the key terms of the loan to the

defendant, Jean Boustani? 

A Jean Boustani was the person that had introduced the

project to Credit Suisse and he was the person who we sent

documents to.  It was the view that he would then send them to

the relevant people in Mozambique for approval. 

Q Are there any people from Mozambique on this e-mail? 

A No.

Q If we can look it 2070-A.  What is this, Mr. Pearse? 

THE COURT:  It's difficult to read.  Can you make it

more legible for the jury, please.
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MR. BINI:  The top, Ms. Dinardo. 

A This is the first page of the term sheet which sets out

in this case the indicative terms of the proposed $350 million

financing for the Republic of Mozambique. 

Q Is this the origins of what would become the Proindicus

loan? 

A Yes.  The concept of the loan originally was envisaged to

be made directly to the Government of Mozambique and later

changed it to be made to Proindicus with a guaranty from the

Government of Mozambique. 

Q Had you met the defendant, Jean Boustani, by September of

2012? 

A Yes, I met him once. 

Q How did you have occasion to meet him? 

A I was in the United Arab Emirates for other business and

I was introduced to Jean Boustani about a week before this in

Abu Dhabi.

Q And why had you met with the defendant in Abu Dhabi? 

A I had met with him in order to understand the project in

Mozambique better myself.  At this stage, I had personally not

worked on it, members of my team had.  And also to understand

who Privinvest were and why they were writing the project or

being contracted for the project in Mozambique. 

Q I can ask you to look at the third page of the term

sheet.  I'm going to ask you to look at the section that's
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called "Syndication Assignment and Transfer."  

MR. BINI:  If we could below that up for the jury,

Ms. Dinardo.

Q Is this part of the term sheet that you sent the

defendant at the outset of this relationship? 

A Yes, it is. 

Q What is this clause? 

A This is the clause which identifies the proposed loan as

a syndicated loan because it's the clause under which the

lender, the bank, is entitled to sell parts of the loan to

other banks and investors. 

Q How long did you deal with the defendant in connection

with the criminal conduct? 

A I'm sorry, is the question how long had I known the

defendant?  

Q How long did you deal with him? 

A In total, from September of 2012 until the end of 2018. 

Q Over the course of your dealing with the defendant, did

you learn his professional background? 

A Yes.  The defendant told me certain things about himself. 

Q What did he tell you about his professional background? 

A He told me that he had worked for Deloitte prior to

working for Privinvest. 

Q What's Deloitte? 

A Deloitte is an international accountancy firm. 
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Q What's an international accountancy firm? 

A It's a company that provides accountancy advice, audits

of companies.  It operates in a large number of companies I

think including the U.S.

Q You can take down that exhibit, Ms. Dinardo.

You had mentioned Iskandar Safa and Najib Allam.

Had you met them by September of 212? 

A No.

Q When did you first meet Iskandar Safa? 

A Towards the end of 2012. 

Q How did you meet him? 

A I met him, again, in the United Arab Emirates in

Abu Dhabi. 

Q Why did you meet with Iskandar Safa? 

A It was further along the due diligence process.  The

process by which I was getting information about the loan and

participants in the loan and I met him because he was the

owner of Privinvest. 

Q And did Credit Suisse have concerns about Iskandar Safa

being involved with the transaction? 

MR. JACKSON:  Objection. 

THE COURT:  If you know. 

THE WITNESS:  At this stage, it was known to myself

and to the bank that Iskandar Safa had been involved in the

Lebanese hostage crisis in the 1980s and had been indicted in
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France in the '90s.

Q Did Credit Suisse have concerns then about his

involvement in a possible transaction in Mozambique? 

A One of the key things for banks after the financial

crisis of 2008 and 2009 was the focus on reputational risk, so

not to do transactions with people or parties which would have

a negative reputational effect on the bank.  So, yes, the

background of his clients were important to Credit Suisse. 

Q Did you ask Iskandar Safa about paying bribes? 

A I asked Iskandar Safa to describe to me the profitability

of the transaction of the Proindicus contract from their

perspective and I told him that I needed to know that

information in order to make sure that the bank wasn't getting

involved in a transaction which would involve corruption. 

Q And what, if anything, did Iskandar Safa say to you? 

A He told me that Privinvest does not pay bribes. 

Q By the way, was Iskandar Safa wealthy? 

A To the best of my knowledge, he was a billionaire. 

Q You spoke about Najib Allam.  How did you deal with him

and when did you first meet him? 

A I met with him in early 2013.  He was based, as far as I

was aware, at that time primarily in the United Arab Emirates. 

THE COURT:  And speaking of time, it is 5:00 o'clock

and we are adjourning for the day.

I caution the witness you will continue tomorrow.
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You are not to talk to anyone about your testimony we will

resume tomorrow at 9:30 a.m. 

All the jurors, of course, will report downstairs

and then to the jury room, so we'll get started promptly at

9:30 tomorrow.

I thank you for your time and attention and, ladies

and gentlemen, I don't think the Yankees will be playing

baseball tonight but, you know, keep your fingers crossed.

Thank you.  We're adjourned for the day.  Do not

talk about the case yet, obviously, we're just getting

started.  Thank you.

(Jury exits courtroom at 5:02 p.m.) 

THE COURT:  You may step down, Mr. Pearse.  Thank

you.

(Witness leaves the witness stand.) 

THE COURT:  The jury has left the courtroom.

Do we have any procedural issues to address before

we adjourn for the day and resume tomorrow at 9:30 in the

morning.

Anything from the Government. 

MR. BINI:  Your Honor, I just wanted to clarify. 

THE COURT:  Why don't you sit down and use the

microphone when you speak rather than stand up because I can't

hear you properly.

Go ahead. 
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MR. BINI:  I just wanted to clarify.  With respect

to Mr. Pearse, of course, I will have no contact with him.  He

has a lawyer.  Is he permitted to speak to his attorney?  

THE COURT:  No.

MR. BINI:  Okay.  Thank you, your Honor. 

THE COURT:  You're welcome.  Not while he's a

witness.  He certainly is able to speak with his attorney

after he completes his testimony but not while he's on

examination. 

MR. BINI:  Thank you, your Honor.

THE COURT:  Yes.  Anything else?  

MR. SCHACHTER:  Yes, your Honor. 

THE COURT:  From the Government.

MR. BINI:  Nothing from the Government. 

THE COURT:  From the defense.  Please use the

microphone. 

MR. SCHACHTER:  Yes, your Honor.  Your Honor, the

Government inquired regarding Mr. Safa's involvement in a

Lebanese hostage crisis. 

THE COURT:  I was going to ask you to spell the name

for the reporter. 

MR. SCHACHTER:  Sure Safa, S-a-f-a. 

THE COURT:  Yes. 

MR. SCHACHTER:  Your Honor in the Court's decision

and order dated October 3, 2019, the Court noted the following
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on Page 5. 

THE COURT:  Read it slowly. 

MR. SCHACHTER:  "The Government does not intend to

offer evidence regarding the founder of Privinvest in its

direct case."  

THE COURT:  Okay.  Go ahead. 

MR. SCHACHTER:  The Government's questioning of

Mr. Pearse this afternoon and I anticipate, based on my

discussions with the Government, that they intend to go

further into this subject in violation of what they had

pledged to do and the Court noted in the Court's order.

I will speak further to the Government about this

over the evening, but we will be objecting to attempts to

elicit from Mr. Pearse what Credit Suisse did or did not think

about Mr. Safa's activities. 

THE COURT:  What is the response of the Government

to the observation that defense counsel has made?  

MR. BINI:  Your Honor, we had agreed not to put in a

report, a report of due diligence report that called Mr. Safa

a "Master of Kickbacks."  And we're not seeking to do that and

we will not seek to elicit that.  However, the concern that

the bank had regarding the involvement of Mr. Safa in the

transaction is relevant to the circumvention and also willful

blindness as to violations of the Antibribery Provisions of

the FCPA.  Both of them are SUAs of the money laundering
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provision. 

THE COURT:  I'm taking you are not seeking to admit

the report that you agree with the defense you would not seek

to admit; is that correct?  

MR. BINI:  That's correct, your Honor. 

THE COURT:  All right.  So what I'm going to direct

the parties to do is the following.  To the extent you can

stipulate in a written stipulation on this issue that you're

prepared to have go to the jury with respect to this issue, I

think that would probably be the better way to handle it

rather than to have World War III over the nature of this

gentleman and his background because if you can stipulate to

it, it's fine.  If you can't stipulate to it, then I might

have to revisit my earlier ruling with respect to the report

and reconsider whether or not to has to come in.

So it might be a good idea for all concerned to have

a linear approach to the issue of this gentleman and his

background.  Otherwise, we can wind up with all sorts of

collateral discussions about this gentleman and his

background.

I think it's in the interest of both sides, again,

just offering a suggestion, which parties are free to take or

not take to cabin the issue so we Don't wind up with having an

unnecessary battle.  We had enough necessary battles, we don't

need collateral battles. 
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MR. SCHACHTER:  We agree with the Court.  May I have

just a moment to speak to Mr. Jackson?  

MR. BINI:  That's fine.  Mr. Schachter, I think,

really misquoted. 

THE COURT:  Let's not go there.  Let's not go there.

It's the end of the day and I'm sure he didn't misquote

anything deliberately because after all I do have the text of

my orders and what parties have written.

I once had a young gentleman an attorney come in who

had filed a complaint in a civil case and he quoted a statute

as saying that in addition to the Government having a right of

action there was a private right of action.  And he quoted the

language of the statute.  And I being old school pulled the

statute from something called books which my law clerks laugh

at me for still using.  And the language wasn't in the book.

And I looked at something called a pocket part which they

really laughed at me because they didn't anyone still relied

on that.  I looked at the pocket part.  And then because

they're a lot brighter, they went to the computer.  And they

said it wasn't in the computer.  

So when the letter came in on the civil request for

a motion, preconference motion to dismiss the complaint, and

the defendant stated that there was no prior right of action

in the statute, I turned to the lawyer who filed the complaint

and I said, You know, I looked at the book and I couldn't find
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it, I look at the pocket part and couldn't find it.  More

importantly, my brilliant law clerks looked in the computer

and they couldn't find it.  And he said well, your Honor, it's

true it's not in the language that's written down in the

statute but it's in the spirit of the statute as drafted.  

And I assured him that I knew it would take him less

than eight hours to return to his office and file a motion to

dismiss the complaint voluntarily with prejudice because I

knew that my efficient law clerks would not let the sun go

down without dismissing the complaint and imposing sanctions.

Something I told the senators I never, ever wanted to have to

do in any case.  I think within an hour we had that dismissal.

So I'm sensitive to my slow approach and very sensitive to my

law clerks' very fast approach.

MR. BINI:  Thank you, your Honor. 

THE COURT:  That's a civil case.  Okay.  Anything

else. 

MR. SCHACHTER:  Your Honor, with the point -- it's

not clear why the Government was inquiring about Mr. Safa's

involvement. 

THE COURT:  Because it's the end of the day and

because it's early in the trial.  It may not be clear to you,

it may not even be clear to them.  It's certainly not clear to

me, but be careful what you ask for in terms of clarity

because it's a double-edged sword especially in an area like
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this.  So if you want to push it, we can push it, but you may

not want to do that or you may want to. 

MR. JACKSON:  Your Honor, there is just one issue

the witness made reference to Mr. Safa's alleged involvement

in a Lebanese hostage crisis and we do think that that, that

that shouldn't be allowed to stand. 

THE COURT:  That is why I am respectfully suggesting

that you have an agreed-upon stipulation with respect to that

gentleman and that issue and that involvement, or I can decide

it.  I offered you a suggestion.  The suggestion is you talk

with the Government and come in with the stipulation on that

fact.  If you don't want to take my suggestion, don't and then

live with my ruling with respect to his background.  That is

your choice.  I am agnostic on that.  I am just telling you

something that might be helpful to both sides. 

MR. JACKSON:  We agree, Judge, thank you. 

THE COURT:  You're very welcome. 

MR. BINI:  Thank you, your Honor. 

THE COURT:  Anything else. 

MR. BINI:  Not from the Government. 

THE COURT:  Anything else from the defense. 

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Thank you.  We're adjourned for the day.

Have a good evening everyone.

(Continued on the next page.) 
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(Whereupon, the trial adjourned at 5:03 p.m. to 

resume Thursday, October 17, 2019 at 9:30 a.m.) 
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(In open court.) 

COURTROOM DEPUTY:  Criminal cause for trial, Docket

No. 16-CR-681.  

State your appearances for the record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, Katherine Nielsen, and Special Agent Angela

Tassone for the United States.  

Good morning, your Honor. 

THE COURT:  We have the spellings.  You may be

seated in the public as well.

(Defendant enters the courtroom at 10:22 a.m.) 

MR. JACKSON:  Randall Jackson on behalf of

Mr. Boustani.

Good morning, your Honor. 

THE COURT:  Good morning. 

MR. SCHACHTER:  Michael Schachter on behalf of

Mr. Boustani. 

Good morning, your Honor.  

MS. DONNELLY:  Good morning, your Honor.  Casey

Donnelly on behalf of Mr. Boustani.  

MR. DISANTO:  Good morning, your Honor.  Phil

DiSanto on behalf of Mr. Boustani.

MR. MCLEOD:  Good morning, your Honor.  Ray McLeod

on behalf of Mr. Boustani. 

THE COURT:  All right.  Do we have any procedural
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issues before we bring in the jury?  

MR. BINI:  Just briefly, your Honor.

The parties exchanged drafts and agreed to redacted

language as to Government's Exhibit 2212, an exhibit that the

Government anticipates offering so we redacted appropriately

based on that agreement, first.

Second, the parties agreed that a limiting

instruction should be given by your Honor to the jury

regarding the testimony that was at issue late yesterday. 

THE COURT:  Have you reduced the suggested limiting

instruction to writing?  

MR. BINI:  The Government has a proposed limiting

instruction that it would hand up.

THE COURT:  Okay. 

MR. BINI:  The defense agrees that it should be

given, but I think it indicates that they believe it's

insufficient as to one sentence. 

THE COURT:  Hang on.

Do you have an agreed stipulation or not?  I take it

the answer is not.  Either it's a stipulation or it's not a

stipulation.  I can deal with dueling stipulations and I can

rule, and you'll get the stipulation or you'll get the order

that I give you or you can stipulate.

Now, if you're close enough that you think another

hour or two maybe at the break you can close the gap and give

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   326
Proceedings

me a real stipulation, fine.  Otherwise, you can give me

competing stipulations, I will look at them and then heaven

help you I will rule.  I'll do it either way.

How would you prefer?

MR. JACKSON:  Your Honor, we think this is an

appropriate stipulation.  And the second part of our point is

just of our agreement, what the parties agreed on is that

because of the nature of what was asked, it would simply be

appropriate for us to cross-examine the witness as to the

further issue and to clarify the issue further on

cross-examination subject to our objection about it being

asked in the first place. 

THE COURT:  Let me put it this way.  I'm happy

either to do it either by way of stipulation or to let the

matter stick where it is and then you will cross-examine as

you see fit.  My own trial experience always reminded me that

as soon as a judge said to a jury, Ladies and gentlemen, I am

instructing you to put out of your mind all testimony you just

heard about a rhinoceros, the one thing you know the jurors

were thinking about is the rhinoceros.  I lost several

rhinoceri cases, so you get the benefit of my school of hard

knocks.  

So it's totally up to you, and I'm not saying that

that wasn't a bell ringer for the jury, or, on the other hand,

it may have been a, "huh" moment for the jury.  
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However you want to play it, I think perhaps the

better approach would be, at least now, let it be for now,

we'll have cross-examination, and then if we get into

observations on cross, fine, and I will rule on the

objections.  And then if you folks want to put in either an

agreed-upon stipulation or dueling proposed orders with

respect to the rhinoceros that's fine, too.

But forgive me, in my limited 33 years of experience

as a litigator and eight years as a trial judge, it doesn't

end well usually for people who want to minimize an issue to

go back to that issue with limiting instructions even though

the rules, of course, pretend that that's not the case.

MR. JACKSON:  Your Honor, we think that the Court's

suggestion is wise and we would -- we think then that we

should table the limiting instruction for now, attempt to

address it in cross-examination and then revisit if necessary

later. 

THE COURT:  I think that's appropriate.  Is that

acceptable to the Government, too?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Any other issues before the jury comes

out?  

MR. BINI:  Not from the Government. 

THE COURT:   From defense?  

MR. JACKSON:  No, Your Honor. 
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THE COURT:  All right.  Mr. Jackson let the CSOs

know we're ready to bring the jury now. 

MR. BINI:  May the witness resume the witness stand. 

THE COURT:  Yes, I think that would be appropriate.

COURTROOM DEPUTY:  Jury entering.

(Jury enters courtroom at 10:  28a.m.) 

THE COURT:  Good morning, ladies and gentlemen of

the jury, welcome back and thank you again for being here in a

timely fashion.  Please be seated.

We're going to recall the witness and he will resume

his direct testimony and then we'll have cross-examination.

So if you could have the witness brought forward I

would appreciate it.

(Witness takes the witness stand.) 

THE COURT:  Please come forward, sir, and resume the

witness stand.

And I'm going to ask you as I said I would, sir:

Have you spoken with anyone about your testimony since leaving

that chair?  

THE WITNESS:    I have not your Honor. 

THE COURT:  Thank you.  Please be seated.

You can continue the examination.  Then we'll have

cross-examination, then redirect then recross, then the

witness will be done and we'll get to the next witness.  This

is the evidence.  
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And, again, ladies and gentlemen of the jury, do not

talk about the case amongst yourselves until it's over.  So

have at it, sir.

ANDREW PEARSE, called as a witness, having been previously 

duly previously sworn, was examined and testified further as 

follows: 

MR. BINI:  Thank you, your Honor.

At this time, your Honor, the Government would seek

to admit certain exhibits that I discussed with defense

counsel.

2073. 

THE COURT:  Any objection to 2073?

MR. JACKSON:  No, Your Honor. 

THE COURT:  Admitted.

(Government Exhibit 2073, was received in evidence.) 

THE COURT:  Next. 

MR. BINI:  2073-A. 

THE COURT:  Any objection?  

MR. JACKSON:  No. 

THE COURT:  Admitted.

(Government Exhibit 2073-A, was received in 

evidence.) 

MR. BINI:  2074. 

THE COURT:  Any objection?  

MR. JACKSON:  No. 
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THE COURT:  Admitted. 

(Government Exhibit 2074, was received in evidence.) 

MR. BINI:  2078. 

THE COURT:  Any objection?  

MR. JACKSON:  No.

THE COURT:  Admitted.  

(Government Exhibit 2078, was received in evidence.) 

MR. BINI:  2078-A and B. 

THE COURT:  Any objection?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Admitted.

(Government Exhibit 2078-A and B, was received in 

evidence.) 

MR. BINI:  2081. 

THE COURT:  Any objection?  

MR. JACKSON:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2081, was received in evidence.) 

THE COURT:  You may publish to the jury so they can

see them.

MR. BINI:  Thank you, your Honor.  

If I could show the witness 2073.  If we can blow

that up, Ms. DiNardo, so the jury can see what is shown in

that exhibit. 

THE COURT:  You might want to dim the lights
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A. Pearse - Direct/Mr. Bini

slightly.  It might be more accessible to those looking at the

screen in the back row.

Thank you.  Go ahead.

DIRECT EXAMINATION 

BY MR. BINI: 

(Continuing.)  

Q Mr. Pearse, do you recognize this e-mail? 

A Yes, sir, I do. 

Q What's the date of this e-mail? 

A It's the 4th of October 2012. 

Q And can you tell us what you were doing in the top

e-mail? 

A I'm sorry, can you repeat the question.

THE COURT:  Why don't you ask him who wrote it.  

Q Who wrote this e-mail, Mr. Pearse? 

A It is from me, sir. 

Q And who were you e-mailing? 

A It was addressed to Jean Boustani. 

Q What did you write it him? 

A I wrote, Hi, Jean.  As promised attached is the draft

loan agreement.  We will send the feeler shortly.  How are you

getting on with your agreement?  

Q Why were you e-mailing the defendant, Jean Boustani? 

A I was sending a draft of the proposed loan agreement for

the loan that was to made for the Proindicus project.  I was
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sending it to him at his request. 

Q What agreement were you speaking about when you wrote,

How are you getting on with your agreement? 

A That was a reference to the agreement between Privinvest

and Proindicus for the supplies of goods and services.  We

call that the procurement contract. 

Q Okay.  If we can look it Government's Exhibit 2073-A.

What is 2073-A, Mr. Pearse? 

A This is the front page of a loan agreement that was

proposed to be entered into between Credit Suisse, my

employer, and the Republic of Mozambique. 

Q Is this what was attached to your e-mail to the

defendant, Jean Boustani? 

A Yes, sir, that's right. 

Q Did you send it to the Mozambicans at this point? 

A No.

Q Why not? 

A At this point, I had not been to Mozambique.  I had never

met a Mozambican official as far as I recall and Mr. Boustani

was acting as the intermediary for sending documents to the

relevant Mozambican parties. 

Q Was he the person you dealt with to negotiate the terms

of this agreement? 

A Yes, he was the person that negotiated the primary terms

which were contained in the term sheet which were then
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reflected in this agreement. 

Q Okay.  I'm not going to go through the loan agreement in

detail, I'll wait until we get to another loan agreement.

Let's go to Government's Exhibit 2074.

MR. BINI:  And actually, Ms. DiNardo, may we go to

the bottom e-mail that's on pages -- the bottom of Page 1 and

the top of Page 2.

Q Who is this e-mail from, Mr. Pearse? 

A This is from Jean Boustani. 

Q Who is it to? 

A It's to myself, Nguila Guidema, Detelina Subeva, and Said

Freiha. 

Q What's the date of this e-mail? 

A October 10, 2012. 

Q Do you see the e-mail that's nguila.guidema@gmail.com? 

A Yes. 

Q Do you know who that is? 

A That's the e-mail address for Teofilo Nhangumele. 

Q And where were you working at the time of the e-mail that

we looked at before and this e-mail we're looking at right

now? 

A In October 2012, I was working for Credit Suisse. 

Q What did Mr. Boustani, the defendant, write in his e-mail

to you and these other individuals? 

A Would you like me to read it, sir?  
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Q If you could.

A "Dear Andrew, pursuant to our discussion yesterday and to

Teo's meeting with MoF following are the updates and way

forward."  

Then there was a series of bullets which I will

read.

"GoM will form an SPV owned solely by 5 ministries." 

Q Let me stop you there and ask you.  Did you understand

what GoM referred to? 

A Yes, Government of Mozambique. 

Q What did SPV refer to? 

A That is an acronym which means Special Purpose Vehicle

which is a company which is set up exclusively for one purpose

in this case.  It was what would become Proindicus, the

project company. 

Q What did you understand "solely by five ministries."

What does that mean? 

A My understanding of that was the company that is to be

formed is going to be owned by five ministries of the

Government of Mozambique. 

Q What was the next bullet point? 

A "This SPV will contractually engage with Privinvest and

Abu Dhabi MAR for the acquisition of the EEZ system." 

Q What's Abu Dhabi MAR? 

A Abu Dhabi MAR is a subsidiary of Privinvest which has a
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shipyard in Abu Dhabi, United Arab Emirates. 

Q What's the EEZ system? 

A That is the coast guard-type system I described

yesterday.  EEZ stands for Exclusive Economic Zone. 

Q If you could read next bullet point.  

A This SPV will be the owner and operator of the EEZ

system.

Q What does that mean? 

A I took that to mean that the Special Purpose Vehicle that

was to be established would be the project company that would

run and manage the EEZ system, the coast guard system, that

was being developed. 

Q What was the next bullet point? 

A "MoF requested to simplify the logic of the funding

transaction whereby CS lends the SPV directly instead of the

indirect route through the Ministry of Finance." 

Q What is MoF? 

A MoF stands for Ministry of Finance or Minister of

Finance. 

Q Mr. Pearse, did you understand the defendant to be

proposing a new structure for the loan? 

A Yes, that's what I understood. 

Q Can you explain how that structure is different from the

original proposed structure of the loan for this project? 

A Yes.  In the term sheet that we saw yesterday in the loan
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document that was just shown as an exhibit, the original

proposal was that Credit Suisse would lend the money directly

to the Government of Mozambique.

The change to that structure was being proposed by

Jean Boustani here such that rather than lending the money

directly to the Government of Mozambique, the loan would be to

a Special Purpose Vehicle, in this case, Proindicus.  And

that, ultimately, that loan will be guaranteed by the

Government of Mozambique. 

Q By the way, who is the Mozambican individual who is on

this e-mail? 

A Teofilo Nhangumele. 

Q Is he again using that e-mail, nguila.guidema? 

A Yes, I understood that to be his e-mail address. 

Q Who is proposing the new structure of the loan? 

A Jean Boustani. 

Q How did you respond to the defendant's proposed new

structure? 

A "Thanks, Jean.  The revised structure below was fine with

us.  We will revised the term sheet and revert.

Unfortunately, due to travel schedules, we won't be able to

get a document to you before tomorrow evening.  Hope that

works.  All the best." 

Q What did you mean by, "Will revise the term sheet"? 

A At this point in time, the term sheet that existed was
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one that reflected a loan directly to the Government of

Mozambique.  So the next step as a bank was to update the term

sheet to reflect the fact that now the loan would be to the

project company with a guaranty from the Government of

Mozambique. 

Q How did the defendant respond to your e-mail? 

A "Okay.  No problem, Andrew.  Thank you, Jean." 

Q Now, I'll ask you to look at Government's Exhibit 2078 in

evidence.

And, again, I'm going to ask you to begin with the

earliest e-mail at the bottom of the page.  

What's the date of this e-mail? 

A 17th of October 2012. 

Q Who is it from? 

A It's from Jean Boustani. 

Q Who did he e-mail? 

A Detelina Subeva, Said Freiha, Andrew Pearse, and David

Langford. 

Q Who were those individuals? 

A Ms. Subeva, Mr. Freiha, and myself were employees of

Credit Suisse.  David Langford works for Iskandar Safa and

Privinvest. 

Q What did the defendant write? 

A "Hi, Lina.  Please don't forget the DD checklist so we

answer your queries ASAP.  Thanks, Jean." 
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Q What did you understand the DD checklist to mean? 

A DD stands for due diligence, so these are the questions

that the bank needs to have answered by the parties that are

involved in the loan in order to have the information to

decide whether to make the loan. 

Q Are you familiar with the term "deal team"? 

A Yes. 

Q What's a deal team? 

A A deal team is a group of individuals or team of

individuals that, in the case of my employer within the bank,

who were primarily responsible for the transaction that was

being done by the bank in that instance. 

Q Who would be the individuals who would be part of a deal

team for what would be the Proindicus loan? 

A The Credit Suisse individuals who were involved were

myself as the head of the team the group.  Surjan Singh,

Detelina Subeva, Said Freiha, and Adel Afiouni.

Q Did you have responsibilities regarding due diligence for

the deal? 

A I had part of the responsibility for the due diligence.

So my team had responsibility for diligencing the project, the

Government of Mozambique to establish the nature of the

project and, sorry, projects and the credit risk.  Adel

Afiouni and Said Freiha were responsible for the diligence

relating to the counterparty that was to become a client i.e.,
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Privinvest. 

Q Okay.  How did Ms. Subeva respond to Mr. Boustani's

request for the checklist for due diligence? 

A "Dear Jean, as discussed attached please find two due

diligence lists.  One with questions specific to the

Government of Mozambique and one specific to the contractor.

We would like to set up a meeting on Wednesday, October 24th,

in Abu Dhabi to go through the contractor questions.  Could

you please advise the time that works so we can fix it in the

calendars.  Any materials you can send me in advance of the

meeting will be very helpful." 

Q What meeting was Ms. Subeva referring to? 

A She was referring to a meeting in Abu Dhabi with

representatives of Privinvest. 

Q What was the purpose of the meeting? 

A At this point in time, Privinvest was not a company that

was a client of Credit Suisse or indeed known to Credit

Suisse, but was an important party in the proposed project.

So the purpose of the meeting was to understand what

Privinvest is as a business and to meet key executives who

were running that business. 

Q Now, I'll ask you to look at Government's Exhibit 2078-A.

Mr. Pearse, what is this exhibit and what relation

does it have to the e-mail that you just read to us? 

A This is the one of the due diligence checklists that were
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attached to that e-mail from Ms. Subeva and is the one that

has questions relating to the contractor, I believe. 

Q Who was this sent to? 

A Mr. Boustani. 

Q If we can look it 2078-B.

THE COURT:  It's difficult to read.  Could you make

it a little bit clearer for the jury.

MR. BINI:  Thank you, your Honor.

THE COURT:  Thank you.

Q Mr. Pearse, can you explain to the jury what 2078-B is? 

A This is the second document that was attached to the

e-mail sent by Ms. Subeva.  And these are due diligence

questions that need to be answered by the Government of

Mozambique, I believe.

Q Who was this sent to? 

A Mr. Boustani. 

Q Now, Mr. Pearse, I'd like to ask you to look at

Government's Exhibit 2081 in evidence.  And if we could start

with the bottom e-mail.  

What's the date of this e-mail? 

A November 5, 2012. 

Q Who is it from? 

A Teofilo Nhangumele. 

Q By the way, do you recognize this e-mail address --

MR. BINI:  Ms. DiNardo can you highlight that.
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Q -- for Mr. Nhangumele? 

A Yes, at this stage I believe he changed his e-mail

address. 

Q What is this e-mail address? 

A Teonhangumele@yahoo.com. 

Q Is that the e-mail address you typically exchanged with

him? 

A At this point, previously, he had sent an e-mail, if I

recall correctly, asking me to communicate with an e-mail

address we had seen previously for him. 

Q Okay.  And what, if anything, did Mr. Nhangumele write in

the e-mail? 

A Sir, would you like me to read it?

Q Yes, please.

A "My friends, hi.  It has been a while since we last spoke

and unfortunately things have not been running at the speed we

would have liked.  Nonetheless, we are making steady but slow

progress.  Now, we are busy setting up the SPV which will be

responsible for implementing the project.  The SPV will be

responsible of signing the financing agreement supply contract

agreement and the maintenance agreement which is to say that

we have to wait until the SPV is completed.  From my

experience, the whole process could take less than a month.

But, as I said earlier, the progress is slow due to human

factor.  I'm very excited with the positive engagement and
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support I'm getting from the main stakeholders -- well, my

friends, this is it for now and I will keep you posted on

further developments.  I will try to update you on a weekly

basis. 

Q Had you met Teofilo Nhangumele at this point, Mr. Pearse? 

A I have not. 

Q Did there come a time when you did meet him? 

A Yes, I met him in January of 2013. 

Q And what position, if any, did he indicate he held with

respect to Proindicus? 

A He was introduced to myself and other members of the

Credit Suisse team as the purpose responsible within the

Government of Mozambique for delivering the Proindicus

project. 

Q Is this the same individual who you described yesterday

as having conversations with the defendant about regarding

payment? 

A Yes. 

Q What did the defendant say to you about Mr. Nhangumele? 

A He expressed his displeasure at the fact that Teofilo had

asked for additional payments in relation to the Proindicus

transaction. 

Q Okay.  And if we can go now to the response to

Mr. Nhangumele's e-mail.  

Who responded to the e-mail? 
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A Said Freiha.

(Continued on the next page.)
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BY MR. BINI: 

Q What did he write?

A "Dear Teo, thank you very much for the update.  Please

note that given that we will be financing a SPV, CS will need

a guaranty from the government of Mozambique."

Q Let me stop you there for a moment.  First of all, who is

Said Freiha again?  

A Said Freiha was an employee of Credit Suisse whose

responsibility within Credit Suisse was to manage the

relationships with clients.  In this case, Privinvest.

Q What did you understand Mr. Freiha to mean when he wrote

CS?  What's CS?

A CS stands for Credit Suisse.

Q "CS will need a guaranty from the government of

Mozambique."  What guaranty is he referring to?

A As I said earlier, the result of changing the structure

of the loan from being a direct loan to the government of

Mozambique to being a loan to a special purpose company meant

that the loan required a guaranty from the government of

Mozambique to enable Credit Suisse to undertake -- to make the

loan.  The risk that -- the only risk that Credit Suisse was

ever prepared to take was the government of Mozambique, not

the project.

Q Okay.  If you could read the rest of the email from

Mr. Freiha.
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A "Furthermore, it will be much easier if we could finance

the SPV at the full rate without getting any contractor

subsidy.  The SPV will pay the rate but not the government of

Mozambique.  The government of Mozambique will just provide a

guaranty.  We will very much like to have a call with you at

your convenience to discuss the above.  Let me know when is a

convenient time for you."

Q How did Mr. Nhangumele respond?

A "Said, hi.  From now on, please reach me on this email.

In fact, Jean had raised this issue with me and I told him

that we must keep things as they are and the details of the

arrangement should not be raised or discussed by email or

phone.  Even the details around the SPV should not be made

known to anyone.  Next time we meet, I will give you details."

Q What email address did Mr. Nhangumele use here?

A Nguila.guidema@gmail.com.

Q What did you understand Mr. Nhangumele to mean when he

wrote, "the details of the arrangement should not be raised or

discussed by email or phone"?

A I took that to mean that he would like to discuss the

arrangements in person.

MR. BINI:  Okay.  At this time, Your Honor, the

government would seek to admit Government Exhibits 2082 --

THE COURT:  Any objection to 2082?

MR. BINI:  You raised this earlier, Mr. Schachter.
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THE COURT:  Any objection?  Address the Court,

please.  Any objection to 2082?

MR. SCHACHTER:  Yes, Your Honor, we object.

THE COURT:  All right.  Let's have a sidebar.

Sorry, ladies and gentlemen of the jury.  I try to avoid them

but...

(Continued on the next page.) 
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(The following occurred at sidebar.) 

THE COURT:  May I have the document, please?

MR. BINI:  Yes, Your Honor.

THE COURT:  Take your time.  What is 2082?

MR. BINI:  Your Honor, this is a November 19th email

between Andrew Pearse and co-conspirators, Said Freiha and

Surjan Singh.

THE COURT:  This was drafted and sent by the

witness?

MR. BINI:  Yes, Your Honor.

THE COURT:  What is the objection?

MR. SCHACHTER:  Your Honor, there's a reference in

the second email on the bottom email to the issues relating to

the chairman, Mr. Safa, and a discussion about the issue being

in the late '80s.

THE COURT:  You can cross-examine him about it, but

this is an email he wrote relating to the transaction.  I'm

going to overrule the objection, but the record is preserved.  

If you have other emails of this ilk, you can make

the objections on the same basis we talked about before where

you say you've objected.  The record is preserved.  I'll

overrule it.  We can keep rolling.  You don't have to stop for

each one.  Your record is preserved.  

But certainly emails the witness authored, I'm going

to allow questioning about it as long as it relates to the
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issue in the case.  Why don't we proceed in that fashion.

We'll just keep rolling through the documents.  That makes

sense, both sides?

MR. BINI:  Yes, Your Honor.

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Thank you very much.

(End of sidebar conference.) 

(Continued on the next page.) 
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(In open court.) 

THE COURT:  The objection is overruled.  

What's the next document.

MR. BINI:  2082, Your Honor.

THE COURT:  Any objection?

MR. BINI:  That's the one, I'm sorry, that I just

moved, 2082.

THE COURT:  All right.  That objection was

overruled.  What's the next document?

MR. BINI:  2085.

THE COURT:  Any objection?

MR. SCHACHTER:  It's the same objection.

THE COURT:  All right.  Overruled.

(Government Exhibit 2085, was received in evidence.) 

THE COURT:  Next?

MR. BINI:  5006.

THE COURT:  Any objection?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Admitted.

(Government Exhibit 5006, was received in evidence.) 

MR. BINI:  5006A.

THE COURT:  Any objection?

MR. SCHACHTER:  No.

THE COURT:  Admitted.

(Government Exhibit 5006A, was received in 
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evidence.) 

MR. BINI:  5007.

THE COURT:  Any objection?

MR. SCHACHTER:  No.

THE COURT:  Admitted.

(Government Exhibit 5007, was received in evidence.) 

MR. BINI:  5007A and B.

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  Admitted.

(Government Exhibit 5007 A and B, was received in 

evidence.) 

MR. BINI:  2121.

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  Admitted.

(Government Exhibit 2121, was received in evidence.) 

MR. BINI:  2096.

THE COURT:  Any objection?

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.

(Government Exhibit 2096, was received in evidence.) 

MR. BINI:  2097.  

THE COURT:  Any objection?

MR. SCHACHTER:  No, Your Honor.
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THE COURT:  Admitted.  

(Government Exhibit 2097, was received in evidence.) 

MR. BINI:  2109.

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Admitted.

(Government Exhibit 2109, was received in evidence.) 

MR. BINI:  2110.

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Admitted.

(Government Exhibit 2110, was received in evidence.) 

MR. BINI:  2114.

THE COURT:  Any objection?

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.

(Government Exhibit 2114, was received in evidence.) 

MR. BINI:  2142.

THE COURT:  Any objection?

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Admitted.

(Government Exhibit 2142, was received in evidence.) 

MR. BINI:  5047.

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor.
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THE COURT:  Admitted.

(Government Exhibit 5047, was received in evidence.) 

MR. BINI:  And 5009 through 5012.

THE COURT:  Any objection?

MR. SCHACHTER:  No.

THE COURT:  Admitted.  

(Government Exhibit 5009 through 5012, was received 

in evidence.) 

THE COURT:  You may publish those to the jury.

(Exhibits published.)

MR. BINI:  Thank you, Your Honor.

THE COURT:  Of course.

BY MR. BINI: 

Q If I can ask you, Mr. Pearse, to look at Government's

Exhibit 2082.  Looking to the bottom email, who is this email

from?

A This is from Said Freiha.

Q And who is it to?

A It's to Surjan Singh, Adel Afiouni, and myself.

Q What's the date of this email?

A November 19th, 2012.

Q What does Mr. Freiha indicate?

A Again, would you like me to read it?

Q Yes, please.

A "Hi, Andrew.  We had a couple of meetings with Jean
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Boustani in Beirut --"

THE COURT:  Whoa, whoa, slow it down.  Lord Vader,

not Chris Rock.  Slow it down.

THE WITNESS:  Apologies, Your Honor.  

"Hi, Andrew.  We had a couple of meetings with Jean

Boustani in Beirut.  We would be facing Abu Dhabi MAR, which

is 51 percent owned by His Royal Highness, Sheikh Hamdan bin

Zayed.  As mentioned previously by Jean, they have worked on a

couple of major EEZs.  Will call you to discuss."

Q Below that does he attach some information regarding

Privinvest?

A Yes.  He's attached two links which were designed to

provide an overview, a summary of Privinvest and the business

that they undertake.

THE COURT:  You can pull that microphone a little

closer to you, sir.  It will come to you.  Then just tilt it

up like this.  It will swivel.  Push it down a little bit,

tilt it up to you, and you'll be heard more clearly by the

court reporter and by the jury.

Go ahead, please.

Q What did you understand Mr. Freiha to mean when he wrote,

"We would be facing Abu Dhabi MAR, which is 51 percent owned

by HH Sheikh Hamdan bin Zayed?

A He was identifying to me who the contractor would be in

relation to the project in Mozambique.
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Q And who was the contractor to be?

A Abu Dhabi MAR.

Q You had extensive dealings with Privinvest and Abu Dhabi

MAR during the course of your criminal conduct; is that right,

Mr. Pearse?

A Yes, sir, I did.

Q Do you know if Abu Dhabi MAR is 51 percent owned by

Sheikh Hamdan bin Zayed?

A To the best of my knowledge, it is not owned by Sheikh

Hamdan bin Zayed.

Q Was this information that Said Freiha put in this email

significant?

A It was very significant as part of the due diligence

exercise that Credit Suisse was carrying out in relation to

Privinvest and the owners of Privinvest, and it was one of the

elements which was, in my opinion, pivotal to Credit Suisse

accepting Privinvest as a client.

Q Why was the ownership by this individual, Sheikh Hamdan

bin Zayed, important to Credit Suisse's approval of working

with this contractor?

A Initial due diligence inquiries had revealed that the

owner and chairman of Privinvest had --

Q I don't want you to talk about other than were there

issues surrounding Iskandar Safa that you discussed yesterday?

A Yes.
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Q Okay.  Was this email indicating that this entity was not

actually owned by Iskandar Safa?

A No, but it was indicating that the majority of Abu Dhabi

MAR was owned by a significant member of the royal family in

the United Arab Emirates whose reputation was acceptable to

the bank.

Q So was this important to Credit Suisse in giving the okay

to working with Privinvest?

A As I said earlier, I think this was one of the more

important elements of that decision-making process.

Q Okay.  In your next email on November 19th of 2012, what

did you write?

A "What about the issues relating to the chairman?  What

did you discuss?"

Q And were you referring to Iskandar Safa?

A Yes, I was.

Q How did Mr. Freiha respond?

A "I discussed it with the PEP desk and they said that he

is not a PEP, and the only issue was in the late '80s and it

was cleared.  They said it is a reputational issue."

Q What is the PEP desk?

A "PEP" stands for politically exposed person.  That is

a -- either a serving minister or member of government or

their relatives, and Credit Suisse has an individual who was

responsible for assessing whether clients had potential PEP
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risk.  So involved people who were politically exposed.

Q Okay.  And did you understand Mr. Freiha to be saying

that the issues with respect to Mr. Safa had been cleared?

A In relation to the question as to whether he was a

politically exposed person, the issues were cleared.

Q Then how did he end his email?

A They said it is a reputational issue.

Q What's a reputational issue?

A Within the -- within the approval processes of a bank, in

order to make a loan or to take on client there is two

different channels.  One was to assess the risk that the bank

was taking, the chance that the borrower wouldn't pay the

money back or going to pay the money back.  

There is a separate process, which even if the

borrower was able to pay the money back, was this a

borrower -- did this transaction involve people that could

cause reputational damage to the bank?  And on either basis,

the bank could decline to enter into a transaction, either for

credit risks reasons, for potential default reasons, or

reputational reasons.

Q How did you respond?

A "Okay, but Fawzi has said no to the combination of Moz

and your friend.  So we need to structure him out of the

picture.  If RAK closes, we should go and see Jean later this

week and understand what flexibility there is on this point."
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Q Who is Fawzi?

A Fawzi was a senior member of Credit Suisse in London.  I

believe he was the head of Credit Suisse London.

Q What was his full name?

A Excuse me.  His name is Fawzi Kyriakos Saad.

Q When you wrote to Mr. Freiha and Mr. Singh that he said

no to the combination of Moz and your friend, what was "Moz"

referring to?  

A Mozambique.

Q Who is your friend?

A I was referring to the chairman of Privinvest, Iskandar

Safa.

Q Were you indicating that this transaction could not take

place with Mozambique and Iskandar Safa?

A I was telling Said Freiha and Adel Afiouni the

conversation I had had with Fawzi Kyriakos Saad where he said

that he would not support a transaction involving both

Mozambique and Iskandar Safa.

Q Was that because of reputational risk concerns?

A Yes.

Q You indicated, "So we need to structure him out of the

picture."  What did you mean by that, Mr. Pearse?

A I meant that in order to deal with Fawzi's concern,

Iskandar Safa would have to not be a significant party in the

transaction.
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Q Did that happen?

A No.

Q Was he structured out of the transaction?

A He was not.

Q Was Privinvest structured out of the transaction?

A No, they were the contractor.

Q Isn't that what you're indicating was supposed to happen

in this email?

A I'm sorry.  I don't understand your question, sir.

Q I thought you said that we need to structure Mr. Safa out

of the picture?

A Yes.  At this point in time based upon my conversation

with Fawzi, my understanding was that Fawzi would not allow

the transaction to go ahead unless Iskandar Safa was not a

major part of the transaction structure.

Q But the transaction did eventually go ahead and he was a

part of the structure; is that right?

A Yes, that's correct.

Q Then you write, "If RAK closes."  What's RAK?

A RAK is acronym.  It stands for Ras Al Khaimah.

Q What were you referring to?

A Ras Al Khaimah is one of the Emirates that makes up the

United Arab Emirates.  I was working on a different

transaction with that -- with that client at the time.

Q After that you wrote, "We should go and see Jean later
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this week."  What did you mean?

A I was very busy on the Ras Al Khaimah transactions.  If I

had time, I was indicating to Said Freiha that I would be able

to meet Jean Boustani later in the week when this email was

sent.

MR. BINI:  If we can look to Government's

Exhibit 2085.

Q If I can ask you to look on the email from November 19th,

2012, at 14:09, from Adel Afiouni, about the middle of the

first page.

What did Mr. Afiouni write to you, Said Freiha, and

Surjan Singh?

A He wrote, "Jean has two conditions.  They don't want the

money to pass by the government first.  Want it to go into an

escrow account dedicated for this project so the government

does not delay or divert use.  Secondly, the government does

not want to pay anything above the levels agreed nor for the

extra spread to pass through government entity.  It has to be

paid direct to us by contractor.  We suggested several ideas

but none would pass these two.  Ideas welcome.  Said."

Q Who did you understand Mr. Afiouni to be referring to

when he said Jean has two conditions?

A I understood that to be a reference to Jean Boustani.

Q What did you understand the defendant's first condition

to be?
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A I understood that to mean that he did not want Credit

Suisse to send the money that was to be lent to the project

company to the government or to the project company but rather

to go into an account called an escrow account dedicated for

the project so that the money that was going to be lent wasn't

diverted or delayed.

Q What does "divert money" mean?

A I took that to mean that he was concerned that the money

would be used for purposes other than paying for the project.

Q But didn't the defendant ultimately use the money to pay

you?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.  He can answer.

A I was paid in relation to these transactions by

Privinvest, yes.

Q What's the second point?

A This relates to the fact that the Mozambican government

did not want to pay interest rates at market levels.  They

wanted to pay an interest rate which was lower than was

required by the banks in order to make the loan.  The second

point references that and requests that -- the request from

Mr. Boustani is that the extra spread, which ultimately came

as a subvention fee, is paid directly by the contractor, not

by the government.

Q How did you respond to Mr. Afiouni's email?
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A "Thanks.  On point one, I thought that Moz had agreed to

pay the full contractual amount upfront with AM providing bank

guaranties to return the money if they did not supply the

goods/services."

Q What did you understand -- or what did you mean, rather,

when you wrote, "I thought Moz had agreed to pay the full

contractual amount upfront"?

A I understood at that point in time that the agreement

between the Mozambican government and Privinvest was to pay

the full amount under the contract to supply goods and

services on day one.

Q Was that something that you described to the jury

yesterday regarding these contracts?

A Yes, it was.

Q Was that unusual?

A As I said yesterday, in the context of a project which is

going to take 12 to 24 months to build, it was unusual for the

contractors to be paid on the first day of that project rather

than be paid over time as the contractors delivered the

relevant goods and services.

Q Now I'll ask you look at Government's 5006 in evidence.

What's the date of this email?

A December 4th, 2012.

Q Who is it from?

A Jean Boustani.
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Q Who did the defendant write to?

A Surjan Singh, Detelina Subeva, and myself.

Q What did he write?

A "FYI, so we expedite the process."

Q Was there something attached to this letter?

A Yes, there was.

Q Can we look to the attachment 5006A.  Look to the top.

Is this the letter that was attached to the email?

A Yes, sir.

Q And who was the letter to?

A The letter is addressed to HE President Armando Emilio

Guebuza.

Q Who was HE President Armando Emilio Guebuza?

A He was the president of Mozambique at this date.

Q What do you understand "HE" to refer to?

A His Excellency.

Q And if we look to the second page of this letter, who

sent this letter?

A The letter is signed by Iskandar Safa.

Q As chairman of what?

A Chairman of Abu Dhabi MAR.

Q We can go back to the first page.  What was Mr. Safa

sending to the president in this letter?

A Could I have the opportunity to read it, please?

Q Yes.
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A This is a letter which sets out the status of the

Proindicus project as far as Mr. Safa was aware at the time,

and he's notifying the president of Mozambique of certain key

elements, certain key things that happened in relation to the

project.  Apologies.  Including the fact that Credit Suisse

had, by this stage, offered to finance the project.

Q Did you have any understanding why the defendant was

sending you and Credit Suisse personnel this letter?

A Yes.  This was a project that had come to the attention

of the bank in the first quarter of 2012.  It had been very

slow to progress.  It was not clear that there was engagement

from the Mozambican authorities to do the transaction, and at

times there was a feeling within the bank that the transaction

would not take place.

And this letter was at a time when there had been

some progress from Credit Suisse in providing the terms of the

loan, but having very little in terms of progress from the

Mozambican side of approving the loan.

So this, as I understood it, this letter was sent to

try and push the project along by sending a letter directly to

the president so that he would be aware and ideally approve

the project.  

MR. BINI:  Your Honor, I see I'm coming up on 11:15.

THE COURT:  Is this a good convenient time for you

to take a break and then we'll have our mid-morning break
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here, 15 minutes.  Ladies and gentlemen of the jury, is that

acceptable?  

All right.  So we'll take our 15-minute break.

Please do not talk about the case.  Again, sir, do not talk

with anyone during the break about your testimony.

Thank you, ladies and gentlemen.

(Jury exits courtroom.) 

THE COURT:  You may step down, Mr. Pearse.  Thank

you.

(The witness stepped down.) 

THE COURT:  All right.  You may be seated.  Do we

have any -- the jury has left the courtroom.  Do we have any

procedural issues to discuss in the absence of the jury?

MR. BINI:  Not from the government.

THE COURT:  From the defense?

MR. JACKSON:  No, Your Honor.

THE COURT:  Thank you.  Enjoy your 15-minute break

and we'll resume in 15 minutes.

MR. MEHTA:  Thank you, Your Honor.

THE COURT:  Thank you.

(Recess.) 
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(In open court; jury not present.) 

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz

presiding.

THE COURT:  Thank you.  All counsel and we have the

defendant produced again in our presence.  You may be seated.

Do we have any procedural issues to discuss before

the jury comes in?

MR. BINI:  Not for the government.

MR. JACKSON:  No, Your Honor.

THE COURT:  All right.  We can have the witness back

on the stand, please.

MR. BINI:  Yes, Your Honor.  I'll get him.

THE COURT:  And let's bring in the jury.

MR. SCHACHTER:  Your Honor.

THE COURT:  We do -- hang on.

MR. SCHACHTER:  Mr. Boustani is not out yet.  The

marshals are --

THE COURT:  No, I know.  But like I said, you're out

of them.

MR. SCHACHTER:  Yes, sir.

THE COURT:  Right.

Welcome back.

THE DEFENDANT:  Thank you.  Hi.

THE COURT:  The jury will be back in a minute, so

please sit down.
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THE WITNESS:  Thank you, Your Honor.

(The witness resumed the stand.) 

(Jury enters courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of

the jury.  Hopefully we got the temperature a little better

under control than we had the other day.  Sometimes we have to

fiddle with the controls.

Please be seated as well.  

Mr. Pearse, did you speak with anyone about your

testimony during the break?

THE WITNESS:  I did not.

THE COURT:  Thank you, sir.  Please be seated.  

And you will continue, sir, with direct examination.

MR. BINI:  Thank you, Your Honor.

BY MR. BINI: 

Q Mr. Pearse, I would ask you to look at Government's

Exhibit 2096.  What's the date of this email?

A Ninth of January of 2013.

Q Who is it from and who is it to?

A It is from Detelina Subeva to Jean Boustani, copying

myself and Surjan Singh.

Q What did Ms. Subeva send to the defendant?

A She sent the final term sheet.

MR. BINI:  We can look to Government's Exhibit 2097.

Q Is this the term sheet that Ms. Subeva sent to the
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defendant?

A Yes.  That was the term sheet that was attached to the

email.

Q Was this different than the earlier term sheet we looked

at?

A Yes, sir.  It's different in that the borrower is now

Proindicus, the Mozambican special purpose company.

Q Who is the contractor?

A The contractor is also different.  It is now Privinvest

Shipbuilding, SAL Holding, the Abu Dhabi branch.

Q Who is the guarantor?

A The guarantor is the government of the Republic of

Mozambique, acting through the Ministry of Finance.

Q Is the amount of the loan indicated?  

You can go to facility amount, Ms. DiNardo.

A Yes, the facility amount, which is the amount of the

loan, is $370 million.

MR. BINI:  If we go to page 3 of the term sheet.

And if I can ask you, Ms. DiNardo, to blow up the section that

says, "Syndication, assignment, and transfer."  

Q Does it indicate whether this would be a syndicated loan?

A Yes.  The term sheet included the right for the bank to

transfer parts of the loan to third parties.

Q When you say "transfer," do you mean sell to third

parties?
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A Yes, excuse me, yes, or syndicate.

Q Okay.  Now I'll ask you to look at Government's

Exhibit 2109.  What is the date of this email, Mr. Pearse?

A Nineteenth of January 2013.

Q Who is it from and who is it to?

A It's from Jean Boustani to Surjan Singh, Detelina Subeva,

Said Freiha, Adel Afiouni, and myself.

Q What is attached to the email?

A The procurement contract.

Q You see in the email where the defendant writes, "Teo is

awaiting the checklist of required docs and agenda for the

next steps so the program is promptly organized."

What did you understand the defendant to mean?

A I understood that to mean that Teo was waiting for the

due diligence checklist, the areas and items of information

which were required for the banks, plus the agenda for -- the

timetable for advancing the project from this point onwards.

Q Are any of the Mozambicans that you dealt with on this

email?

A No.

MR. BINI:  We can look to Government's Exhibit 2110.

Q Was this attached to Government's Exhibit 2109?

A Yes, it was.

Q What is it?

A This is the front page of a -- of the contract that was
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between Privinvest Shipbuilding SAL and Proindicus.  This is

the contract which I referred previously to.  It's a

procurement contract or the contract under which Privinvest

would supply the goods and services to Proindicus.

Q How does this contract relate to the Proindicus loan?

A The payment of the -- for the goods and services that

were to be provided under this contract was paid for using the

monies that were borrowed under the loan.

Q Okay.  If we can page through to the second page.  Is

this a table of contents, Mr. Pearse, for the contract?

A Yes.

Q And page through to the third page.  Looking to the

preamble section, can you take a look at that and explain it

in your own words to the jury?

A So the preamble in a contract is a short summary of what

is included in the contract, and this preamble talks about the

reason -- states that the government of Mozambique had a

desire to protect its Exclusive Economic Zone, which is a

right that it has under the United Nations Convention on the

Law of the Sea.  And that as a result of that, the Republic of

Mozambique had entered into the project with -- entered in

through Proindicus with the contractor to acquire the goods

and services which are described for the system in the

agreement.

Q Below that is there a definition of "project" in the
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definition section?

A Yes, if I may just read it?

Q Yes.

A It defines "project" as The assets and services in total

as laid down in the EEZ technical project description.

Document Number 013-C-TPD-000-N-001PR-02-B, EEZ monitoring and

protection for the Republic of Mozambique.

Q If we go to the next page, is there a Roman numeral II

that's titled, "Subject of contract"?

A Yes, there is.

Q Mr. Pearse, can you summarize what's set out?

A This sets out the key assets or goods that were to be

delivered by Privinvest under the terms of this contract.  It

included radar stations, various types of ships, aircraft,

training center, and satellite surveillance facilities for the

coastline.

MR. BINI:  If we can go to the next page, the Roman

numeral VII.  If you can blow that up, Ms. DiNardo.  

Q What does Roman numeral VII indicate the price for the

project is?

A The price indicated here is $366 million U.S.

MR. BINI:  And if we can keep flipping through, I'd

like to ask you to go to page 9 of 12, Ms. DiNardo, Section M,

or Clause M in the basic terms and conditions section.

Q What's the title of this clause?
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A "Remuneration to third parties."

Q What's remuneration?

A Payment.

Q What does it say?

A "The contractor, as well as customer, represents and

warrants that it and no person interested or connected with

it, has not and shall not offer, pay, or propose to pay money

or to give anything of value, directly or indirectly, to any

civil servant or any other person holding a governmental

position."

Q What did you understand Clause M to mean?

A It was a statement from the contractor and the customer

that neither of those two parties had paid bribes.

Q Would this provision have been important to Credit Suisse

in consideration of this transaction?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.  If you know.

A In my opinion, yes.

Q Why?

A It was well known at Credit Suisse through the

publication of external sources of information -- from receipt

of external sources of information, that Mozambique was a

country with a high probability of corruption.  The bank,

being Credit Suisse, would not want to enter into a

transaction where there was a risk of corruption being
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involved with any of the parties of that transaction.

Q Would Credit Suisse have approved this transaction if

this clause said Privinvest would make payments to Mozambican

government officials?

MR. SCHACHTER:  Objection.

THE COURT:  If you know.

A In my opinion they would not.

Q Why not?

A Because Credit Suisse is a large international bank with

a very good reputation which it looks to protect it.  It would

never enter into a transaction where knowing these bribes or

other corrupt payments would be made.

Q If I can ask you to look at Government's Exhibit 2114 in

evidence.

What's the date of this email, Mr. Pearse?

A This is the 19th of January, 2013.

Q Who is it from?

A It's from Jean Boustani.

Q Do you see where he indicates, And there will be a 49M$

subsidy by Privinvest?

A I'm sorry.  I don't.

MR. BINI:  If we can blow that top email up,

Ms. DiNardo.  Can you highlight the portion of 49 million?

Q What did you understand the defendant to be referring to

"49M$ subsidy by Privinvest"?
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A I knew that to refer to the $45 million that was to be

paid by Privinvest as a fee to the bank, the subvention fee or

subsidy I described yesterday.

Q Forty-five or 49?

A Excuse me, 49.

Q Okay.  Is that the subsidy that you negotiated your first

kickbacks with the defendant regarding?

A Yes.  It was a reduction of that subsidy that led to my

kickback.

MR. BINI:  If we can go to Government's

Exhibit 2142.  You know what?  Let's skip 2142.  Let's go

ahead to Government's Exhibit 5047.

Q I want to ask you about the email from the defendant,

Jean Boustani, to Ms. Subeva that gets forwarded to you.  That

one that begins, "Hi, Lina."

MR. BINI:  If we can go to the first page of the

email, Ms. DiNardo.

Q I specifically want to ask you regarding the statement,

"However, the attorney general opinion is not mandatory and is

being pushed by Clifford Chance.  I believe this will not be

accepted by Proindicus" --

THE COURT:  Whoa, whoa.  Vader.

MR. BINI:  Sorry, Your Honor.  

Q "I believe this will not be accepted by Proindicus since

its owner wanted to bypass public tender and normal
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bureaucratic procedures from day one by creating a private

entity."

Mr. Pearse, what was going on in the Proindicus

negotiations at this point?

A At this point Credit Suisse had appointed lawyers,

Clifford Chance is a large English law firm, and also lawyers

in Mozambique and were in the process of finalizing the loan

documentation, and the -- as part of that process, the lawyers

are required to issue legal opinions.

Those legal opinions require the lawyers to receive

certain pieces of information in order for them to issue that

opinion, and there was a process at that time where between

the English and Mozambican lawyers they were defining what

pieces of paper would be required for the approval processes

in Mozambique to be conducted correctly.

The second part of this email -- the second sentence

of this email related to the requirement for -- the normal

requirement for governmental agencies I believe in most

countries, and I believe certainly where I come from, require

a public tender process to be gone through in order to award a

contract from a governmental agency to a third party.

In this case there was no public tender process for

the award of the contract from Proindicus to Privinvest.  The

reason for that was because under Mozambican law there is a

legitimate exclusion for -- from public tender where the
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contract involves a member of the national security or defense

contractor.  That is also something which, in my

understanding, applies in other western European countries and

the country I am from.

Q What is public tender?

A I'm sorry.  Let me try explain that a bit better.

In order to avoid -- or to ensure public money is

spent as efficiently as possible, from my experience from the

country I come from, if a government agency is to buy any

goods or services from a third party, he can't just buy them

from one -- can't just accept the first offer.  It has to get

at least a certain number, two, three, five offers and compare

them and choose the one which is either most economical or

best fits the purpose for that particular project.

Q There is also a statement by the defendant, "So they will

never accept to inform the attorney general."  

What did you understand the defendant to mean?

A Again, at this point the lawyers were trying to define

the conditions or the requirements that were -- that they

needed to see or receive from the Mozambican authorities to

issue their legal opinions.  At the time neither -- well,

Clifford Chance -- neither Clifford Chance, the English

lawyers, nor Credit Suisse had ever done a transaction in

Mozambique.  So this is a list of requirements that was being

defined during this period of time.  There was no previous
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example of it that either of those two entities had.  

And at one point during that process, Clifford

Chance had asked for an attorney general's opinion in relation

to whether or not the guaranty had been signed appropriately

by the minister of finance.

The defendant here is saying that the government

will never accept to inform the attorney general in his

opinion, I took that to mean that the attorney general opinion

was not required.

Q Was he asking to remove the condition of informing the

attorney general of Mozambique of the loan?

A No.  He's -- he's making a statement.

Q About who is will never accept this condition?

A The Mozambican parties involved in the transaction.

Q How did you respond?

MR. BINI:  If we go up to the final email.

A "Okay.  Let's not give Jean a heart attack if we can

avoid it."

Q Was that condition removed?

A Yes, it was.

MR. BINI:  If we can go to Government's Exhibit

5009.

Q What's the date of this email?

A Twenty-second of January 2013.

(Continued on the next page.) 
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EXAMINATION BY 

MR. BINI: 

(Continuing.)  

Q Who is it from and who is it to? 

A It's from Detelina Subeva to Jean Boustani copying Surjan

Singh and myself. 

Q What's the subject? 

A "Proindicus Financing Documents." 

Q What was Ms. Subeva e-mailing to the defendant? 

A She was e-mailing three documents. 

Q What documents? 

A A draft of the guaranty to be signed by the Ministry of

Finance.  A draft of the loan agreement between Proindicus and

Credit Suisse.  And a conditions precedent schedule for the

Ministry of Finance and Proindicus. 

Q Were these documents important to the Proindicus loan? 

A Yes, they were the key documents that were signed in

relation to the loan. 

Q Why was Ms. Subeva sending them to the defendant? 

A Because the defendant was the person who was liaising

with Credit Suisse and receiving all the documentation on

behalf of the Mozambican parties involved. 

Q We can look at Government's Exhibit 5010.  Is that one of

the attachments to 5009? 

A Yes. 
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Q What is this? 

A This is the front page of the draft government guaranty. 

Q What's the government guaranty? 

A This is the document that was given by the Republic of

Mozambique to Credit Suisse which essentially says, If

Proindicus cannot pay you back, the Government of Mozambique

will pay back the loan. 

Q If we can look Government's Exhibit 5011.  What's that? 

A That is the front page of the loan document between

Proindicus as the borrower and Credit Suisse as the original

lender. 

Q What's the importance of this document? 

A This is the document under which Credit Suisse would

provide a loan of $372 million to Proindicus for the

furtherance of that project. 

Q If we go to the second page of this document.  Does this

list a table of contents with the vary clauses in the loan

agreement? 

A Yes, it is. 

Q Okay.  I'm going to wait to ask you about the final loan

agreement rather than asking you about this one.  If I can now

ask you to look at Government's Exhibit 5012.  Was this also

attached among the documents that Ms. Subeva sent to the

defendant? 

A Yes, this was the third of those attachments I described
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earlier. 

Q What is the title of it? 

A "Conditions Precedent Checklist." 

Q What's that? 

A In a loan document, there are a series of conditions

which are required to be fulfilled by the borrower or the

guarantor prior to the loan being made available.  And this

document sets out the list of things that need to be provided

or things that need to happen in order for the loan to be

made. 

Q Are we getting close in time to the actual closing of the

Proindicus loan? 

A This draft is dated the 21st of January, 2013 which is

approximately two months prior to the loan being made. 

Q If we look to 5009, the e-mail than attached it, what was

the date of that? 

A The 22nd of January, 2013. 

Q Okay.  Now, I'll ask you to go to Government's Exhibit

2182.

MR. BINI:  Actually, before we do that.  Your Honor,

I have to offer it.  So I'm going to ask to -- if I could

admit Government Exhibit 2182. 

THE COURT:  Hang on.  Any objection to 2182?

MR. SCHACHTER:  No objection, your Honor. 

THE COURT:  Admitted. 
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(Government Exhibit 2182, was received in evidence.) 

MR. BINI:  2183. 

THE COURT:  Objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2183, was received in evidence.) 

MR. BINI:  2186. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor.

THE COURT:  Admitted.  

(Government Exhibit 2186, was received in evidence.) 

MR. BINI:  2206. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2206, was received in evidence.) 

(Government Exhibit 2207, was received in evidence.) 

MR. BINI:  2237. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No. 

THE COURT:  Admitted. 

(Government Exhibit 2237, was received in evidence.) 

MR. BINI:  2256 and 2256-A. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 
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THE COURT:  Admitted.

(Government Exhibit 2256 and 2256-A, was received in 

evidence.) 

MR. BINI:  2262. 

THE COURT:  Any objection?  

MR. SCHACHTER:   No objection. 

THE COURT:  Admitted. 

(Government Exhibit 2262, was received in evidence.) 

MR. BINI:  2306 and 2306-A. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2306 and 2306-A, was received in 

evidence.) 

MR. BINI:  3124. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No. 

THE COURT:  Admitted. 

(Government Exhibit 3124, was received in evidence.) 

MR. BINI:  3132.

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 3132, was received in evidence.) 

MR. BINI:  2317. 
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THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2317, was received in evidence.) 

MR. BINI:  1821. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted.

(Government Exhibit 1821, was received in evidence.) 

THE COURT:  You may publish any of those.  Go ahead. 

MR. BINI:  2322. 

THE COURT:  Any objections?  

MR. SCHACHTER:  No, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 2322, was received in evidence.) 

MR. BINI:  2320. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor.

THE COURT:  Admitted.

(Government Exhibit 2320, was received in evidence.) 

MR. BINI:  2320-A.

THE COURT:  Any objection. 

MR. SCHACHTER:  No, your Honor.

THE COURT:  Admitted.

(Government Exhibit 2320-A, was received in 
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evidence.) 

MR. BINI:  2320-B. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor.

THE COURT:  Admitted.

(Government Exhibit 2320-B, was received in 

evidence.) 

MR. BINI:  2328. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2328, was received in evidence.) 

MR. BINI:  2328-A and B. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No. 

THE COURT:  Admitted. 

(Government Exhibit 2328-A and B, was received in 

evidence.) 

MR. BINI:  2329. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2329, was received in evidence.) 

MR. BINI:  5062. 

THE COURT:  Any objection?  
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MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 5062, was received in evidence.) 

MR. MEHTA:  5062-A. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No. 

THE COURT:  Admitted.

(Government Exhibit 5062-A, was received in 

evidence.) 

MR. BINI:  3031 and 3031-A. 

THE COURT:  Any objection?  

MR. SCHACHTER:  Did you mean 3131?  

MR. BINI:  Yes, I'm sorry. 

THE COURT:  Keep your voice up. 

I'm sorry.  Read the numbers again. 

MR. BINI:  I should have said, your Honor, 3031,

3031-A, and 3031-B. 

THE COURT:   Any objection?  

MR. SCHACHTER:  I think Mr. Bini meant 3131. 

THE COURT:  Slow it down.  We're getting tired,

okay? 

So one at a time. 

MR. BINI:  Okay.

THE COURT:  First one. 

MR. BINI:  3031. 
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THE COURT:  Any objection to 3031?  

MR. BINI:  3131. 

THE COURT:  Strike that.  Try it again. 

MR. BINI:  3131. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted.

(Government Exhibit 3131, was received in evidence.) 

THE COURT:  Next. 

MR. BINI:  3131-A. 

THE COURT:  Any objection. 

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 3131-A, was received in 

evidence.) 

MR. BINI:  3131-B. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 3131-B, was received in 

evidence.) 

MR. BINI:  2337. 

THE COURT:  Any objection. 

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 
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(Government Exhibit 2337, was received in evidence.) 

MR. BINI:  2338. 

THE COURT:  Any objection?  

MR. SCHACHTER:  None. 

THE COURT:  Admitted. 

(Government Exhibit 2338, was received in evidence.) 

MR. BINI:  2339. 

THE COURT:  Any objection?  

MR. SCHACHTER:  None. 

THE COURT:  Admitted. 

(Government Exhibit 2339, was received in evidence.) 

MR. BINI:  2339-A. 

THE COURT:  Any objection?  

MR. SCHACHTER:  None. 

THE COURT:  Admitted. 

(Government Exhibit 2339-A, was received in 

evidence.) 

MR. BINI:  3083. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 3083, was received in evidence.) 

MR. BINI:  2347. 

THE COURT:  Any objection. 

MR. SCHACHTER:  None. 
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THE COURT:  Admitted.

(Government Exhibit 2347, was received in evidence.) 

THE COURT:  You may publish those documents to the

jury. 

MR. BINI:  Okay.  I'm going to actually go to 2183,

Government's Exhibit 2183.

EXAMINATION BY 

MR. BINI: 

(Continuing.)   

Q And ask you, Mr. Pearse, what's the date of this e-mail? 

A February the 25th, 2013. 

Q Where were you on February 25, 2013? 

A I was in Maputo, Mozambique. 

Q Who did you e-mail at 11:15 a.m.? 

A I e-mailed Surjan Singh and Detelina Subeva. 

Q What did you e-mail them? 

A I'm sorry, sir, could you repeat that the question?  

Q What did you e-mail Surjan Singh and Detelina Subeva? 

A I wrote, "He wants to reduce it by one-third.  Does that

work?  Presume not.  Can you please rerun total P and L and

ROE calcs based on latest fee on distribution.  Thanks." 

Q Who were you indicating he wants to reduce by one-third? 

A I was referring to Jean Boustani. 

Q Why did you send this e-mail? 

A I sent this to indicate that -- this e-mail was designed
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to indicate that Jean Boustani had asked to reduce the

subvention fee by one-third from the $49 million that had

agreed previously. 

Q Was that true? 

A No, it wasn't. 

Q Why did you send this e-mail then? 

A I sent it to hide my involvement in the process to agree

to reduction of the subvention fee. 

Q Is this at the point where you had conversations with the

defendant regarding that? 

A I indicated to the defendant at this point that the

subvention fee was capable of being reduced, yes. 

THE COURT:  What does P and L mean?  

THE WITNESS:  Profit and Loss, your Honor. 

THE COURT:  What does ROE mean?  

THE WITNESS:  Return on Equity. 

THE COURT:  Thank you.  Go ahead.

Q And did you reach an agreement with the defendant later? 

A Yes. 

Q What was your agreement? 

A Ultimately, the agreement was to reduce the subvention

fee by $11 million and for half of that to be paid to me. 

Q Where did you reach that agreement with the defendant? 

A In Maputo, Mozambique. 

Q Where were you when you had your conversation with the
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defendant regarding that? 

A Besides the swimming pool at the hotel. 

Q Why do you remember that? 

A I remember it very clearly because it was a significant

point in my life where it was the first time I'd been offered

a kickback. 

Q If I can ask you to look at Government's Exhibit 2186.

What is the date of this e-mail? 

A February 25, 2013. 

Q Who is it from and who is it to? 

A It's at that Detelina Subeva to myself copying Surjan

Singh. 

Q Do you see the section where Ms. Subeva says, "For IMF

and World Bank, we have replaced the rep that they have

notified with a rep that they are in complains with their IMF

and World Bank obligations."  

Mr. Pearse, can you explain what Ms. Subeva was

e-mailing to you? 

A Yes.  In order to do so, I need to explain the background

if I may?  

Q Okay.

A At that point in time, Mozambique had an agreement with

the International Monetary Fund, the IMF, under which the IMF

provided support to Mozambique in the form of financial

assistance, money, and also advice to the Government on their
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budgeting.  That agreement was called a Program required

Mozambique to provide information to the IMF.  The IMF also

publishes data every three months or six months about the

country, how the economy is doing, how much money they've

borrowed, key economic indicators.

Q And was anyone in Mozambique concerned about this

particular provision in the loan agreement? 

A Yes. 

Q Who? 

A The only real third-party source of information that

Credit Suisse or any other bank had in relation to Mozambique

was information published by the IMF and by arranging

agencies.  The IMF was one of the key sources of information.

It is also seen as being objective and a source that was

trustworthy as opposed to information directly from Mozambican

Government.

It was important also that within the program that

was agreed between the IMF and Mozambique, Mozambique had

agreed not to borrow more than a certain amount of money from

commercial banks.  And that number was publicly known and it

was very important to Credit Suisse that the loan was made to

Mozambique, was within the agreed limit between the IMF and

Mozambique, and that the IMF was aware of the fact that the

Proindicus loan was being made.

Q Did you ever have discussions with the finance minister,
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Manuel Chang, regarding this provision? 

A Yes, I met with him on or about this date in Mozambique,

and the original provision that Credit Suisse had asked for

from the Government of Mozambique was confirmation that

Mozambique would notify the IMF about the loan, the Proindicus

loan. 

Q What, if anything, did the finance minister ask you

regarding that provision? 

A When I met with the finance minister, he refused to agree

to do that.  Instead, we agreed that a possible alternative

solution would be that the Government of Mozambique would

confirm that they were in compliance with all their

obligations to the IMF under the program documents.  I knew

that one of the requirements under the program documents was

for the Mozambican government to disclose the existence of

debt to the IMF. 

Q Did you ever learn whether the finance minister, Manuel

Chang, had informed IMF about the Proindicus loan? 

MR. SCHACHTER:   Objection. 

THE COURT:  If you know. 

A I'm not aware of Manuel Chang informing the IMF. 

Q Did you later learn that, in fact, he had not? 

MR. SCHACHTER:  Objection. 

THE COURT:  If you know. 

A I'm aware that he did not. 
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Q Your Honor at this time? 

A Can I correct that statement please?

THE COURT:  Put question the again so it's clear for

the jury what you're asking and what the witness is answering. 

MR. BINI:  Yes, your Honor. 

Q Did you later learn that Manuel Chang had not informed

the IMF regarding the Proindicus loan? 

A I'm not aware of the conversation that Manuel Chang had

with the IMF; however, I'm aware that in subsequent reports

that were published in the international community, the

Proindicus loan was not included in the IMF data.  And

subsequently, I discovered that the Government of Mozambique

had not informed the IMF. 

MR. SCHACHTER:  Objection.  Move to strike. 

THE COURT:  Overruled. 

Q At this point, I want to ask you about a few deal

documents.  And to do that, I would ask to move in

Government's Exhibit 2212.  

THE COURT:  Any objection?  Any objection to 2212?  

MR. SCHACHTER:  May I have just a moment?

MR. BINI:  That was the one we discussed this

morning. 

THE COURT:  Hang on.  Hang on. 

MR. BINI:  Oh, I'm sorry. 

THE COURT:  So we learn how to do this.  You address
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the Court, you offer the document; I ask defense counsel if

there is any objection.  The answer is either yes, there is or

no, there isn't.

So the document number again, please, Counsel?  

MR. BINI:  2212. 

THE COURT:  Any objection to 2212?  

MR. SCHACHTER:  No objection subject to --

THE COURT:  No objection.  It's been admitted. 

(Government Exhibit 2212, was received in evidence.) 

THE COURT:  Next.  We're at a trial not a deposition

anymore.

Go ahead.

MR. BINI:  If I can ask to show 2212, the first

page. 

THE COURT:  You may publish it.  It's admitted.

(The above-referred to exhibit was published in open

court.) 

Q What is this document, Mr. Pearse? 

A This is an internal document from Credit Suisse which is

sent to the Credit Risk Management Department to obtain

approval to make a loan.  And, in this case, the loan was the

$372 million loan for Proindicus. 

Q Is this called a Credit Risk Memo? 

A Yes, it is. 

Q And if we can blow up who the members of the Coverage
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Group are, Ms. DiNardo.

You see where it says GFG CEEMEA, Mr. Pearse? 

A Yes, I do. 

Q What's that? 

A Global Finance Group and CEEMEA stands for be Central

Eastern Europe, Mideast, and Africa.  That was the

geographical area that I was responsible for with this

business. 

Q What bankers who were part of the criminal conduct you

described were part of the group on this Credit Risk Memo? 

A Myself, Surjan Singh, and Detelina Subeva. 

Q What is the purpose of the Credit Risk Memorandum,

Mr. Pearse? 

A This is a document that captures all the information that

the bank and the bankers have been able to obtain in relation

to a proposed loan.  It is being provided to the Credit Risk

Department who ultimately are the department that have to

approve any loan that is made by a bank.

So the purpose of this document is to inform the

Credit Risk Department of all information that we have not

just in relation to the economic terms, but every bit of

information the bank has received about all parties involved

in the transaction. 

MR. BINI:  Your Honor, at this time I would seek to

move Government's Exhibit 3. 
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THE COURT:  Any objection?

MR. SCHACHTER:  No objection, your Honor. 

THE COURT:  It's admitted.  You pay publish.

(Government Exhibit 3, was received in evidence.) 

(The above-referred to exhibit was published in open

court.) 

Q If you can blow up the top of that, Ms. DiNardo. 

Mr. Pearse, what is Government's Exhibit 3? 

A This is a Confidential Information Memorandum in relation

to the Proindicus loan for $372 million. 

Q What is a Confidential Information Memorandum? 

A This is a document that a bank sends to potential

investors or other banks who may be looking to sell or

transfer the loan. 

Q Who prepared this document, if you know? 

A This was prepared by the Deal Team that were involved in

my group. 

Q Who would that be? 

A Surjan Singh, Detelina Subeva, and Dominic Schultens. 

Q Who is Dominic Schultens? 

A He was the person who worked for me who was responsible

for selling loans.  He was head of Syndication. 

Q Was this loan syndicated? 

A Yes, it was. 

Q How were the interests in the Proindicus loan syndicated
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and sold to outside investors? 

A So can you explain the question to me, please. 

Q How were interests in the Proindicus loan sold to outside

investors? 

A The process is the bank has a list of clients who are

investors, and the process internally is for those investors

to be identified.  The bank would do that using the expertise

it has from within the bank, people that have relationships

with those investors.  And a list of potential investors would

be drawn up that the bank expects would at least have an

interest in this type of loan, a loan in Africa to a sovereign

government.

From that point onwards, once that list was drawn

up, this document would then be sent by the Syndication Group

that Dominic Schultens through the relevant parties to the

bank that had relationships with the investors to the end

investor. 

Q Okay.  And if we look to the next page, is that a table

of contents, Mr. Pearse? 

A Yes. 

Q Does it set out what's in the Confidential Information

Memorandum? 

A Yes, it does. 

Q I'm going to ask you about Section 3, so I'm going to ask

Ms. DiNardo to go to Page 40 of the Confidential Information
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Memorandum.

What's the title of this section, Mr. Pearse? 

A "Project Overview, Project Rationale." 

Q What is set out here? 

A It sets out the understanding as to why the project is

going ahead or the basis for why Mozambique would enter into

this project. 

Q We can go to Page 43.  Section titled, "Project

Economics."  

Do you see this table with "Management Estimates"? 

A Yes, sir. 

Q What is set out in this table? 

A This -- 

THE COURT:  It's not legible.  Could you make it

legible for the jury, please, so they can follow along.

Thank you.

A There is a series of tables.  The top table sets out the

revenue projections that are expected to be made by

Proindicus.  The next section relates to the costs involved in

operating the business, direct and indirect costs, which leads

to the bottom of the tables.  There's a line called EBIDTA

which sets out essentially the balance that is left after the

costs are taken off the revenues. 

THE COURT:  What's is EBIDTA?  What does it stand

for. 
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THE WITNESS:  Earnings Before Interest, Tax,

Depreciation, and Amortization, your Honor. 

THE COURT:  Continue.

Q Now, I'm going to ask you to look at a second spreadsheet

on Page 47.  We can blow that up so the jury can look at that.

Can you describe what is set out in this

spreadsheet, Mr. Pearse? 

A So the tables here are in the top section, the top three

tables are as I've described.  Additionally below the EBIDTA

line, there are a series of lines showing cash flow after debt

service.  That number is the number which is left for

Proindicus after paying the documents that are due in respect

to the loan from Credit Suisse. 

THE COURT:  Could you make it a bit more legible,

please.

Thank you.

MR. BINI:  Could you just blow up the part,

Ms. DiNardo, that has "Cash Flow After Debt Service."  

Q Why don't we start with the first.  Does it go year by

year?

A Yes. 

MR. BINI:  I think it's going to be easier to see if

we blow it up just the part that says, "Year 1."  

Go to the top so we can see year one.

Q What does it show Proindicus would have after debt
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service for year one of the Proindicus loan? 

A So, by debt service, we mean all amounts that are

required to be paid on the loan by way of interest or

repayment of the loan in that year.  And, in this case, in the

first year, the projection was that there would be interest of

14,888,000 leaving a balance for Proindicus, like, money in

for Proindicus after payment of interest of $37,858,851. 

Q So, in year one, Proindicus would be able to pay

$14 million towards the Proindicus loan? 

A Almost 15 million. 

Q And how much would it have left from its revenues? 

A Almost 38 million. 

Q What about in year two?  What was projected in this

Confidential Information Memorandum? 

A In year two, it was expected that if Proindicus would

have to pay the same amount of interest but would have to

start repaying the loan and the amount that they would have to

start repaying in year two was $37,200,000. 

Q Mr. Pearse, did Proindicus make the revenues that are set

out in this memorandum? 

A No, it didn't. 

Q Did it make any revenues? 

A I am not aware of it making any revenues. 

Q Mr. Pearse, does this document summarize the specifics of

the Proindicus loan to potential investors?
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A Yes.  This is the document that was sent by Credit Suisse

to potential investors in order for those investors to make

the decision whether to purchase part of the Proindicus loan. 

Q Does the Confidential Information Memorandum set out

anywhere the defendant was going to pay you $5.5 million to

reduce the subvention fee? 

A I'm not aware of that statement in this document. 

Q Okay.

MR. BINI:  Your Honor, at this time, I would seek to

move in Government's Exhibit 4. 

THE COURT:  Any objection to four?

MR. SCHACHTER:  No objection, your Honor. 

THE COURT:  It's admitted.  You pay publish.

(Government Exhibit 4, was received in evidence.) 

(The above-referred to exhibit was published in open

court.)

Q What is Government's Exhibit 4? 

A That is the front page of the loan agreement for

$372 million between Credit Suisse and Proindicus dated

28th of February 2013. 

Q How much longer after your kickback agreement with the

defendant did this loan get signed? 

A Approximately two days. 

Q Who were the parties to the loan agreement? 

A Proindicus, S.A. as borrower; Credit Suisse International
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as arranger; Credit Suisse AG London Branch as facility agent;

and the institution is listed in Schedule 1. 

Q Under the loan agreement for Proindicus, did Credit

Suisse receive fees? 

A Yes. 

Q In what range? 

A It received an arranger fee of, as I recall, 1.6 percent. 

Q Mr. Pearse, are you aware if there's any provisions in

the loan agreement that set out that fees could be secretly

paid to you? 

A No, it doesn't include that. 

Q Okay.  If we go to the end of the loan agreement to

Page 96.  Who signed the loan agreement for Proindicus?  

A Eugenio Henrique Matlaba and Antonio Carlos do Rosario. 

Q Who is Mr. Matlaba, if you know? 

A He was a member of the board of Proindicus. 

Q Who signed on behalf of Credit Suisse if we look to the

next page.

A It's signed by Surjan Singh. 

Q At this time, who was Surjan Singh's supervisor? 

A He reported directly to me. 

Q Did you have any suggestion with him regarding the

signature of this document? 

A Yes, I was aware that he was going to sign the document. 

THE COURT:  He being?  
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THE WITNESS:  Surjan Singh, your Honor. 

THE COURT:  Go ahead. 

Q What, if anything, did Surjan Singh's memo about your

involvement in the subvention fee kickback? 

A He was aware that I had agreed to reduce the subvention

fee.  I don't know at this point in time he was aware of the

exact agreement to share the subvention fee. 

Q At some point in time, did you inform him? 

A Yes, I did. 

Q If we can go to Page 16 of the loan agreement? 

THE COURT:  Page 1-6?

MR. BINI:  Your Honor. 

Q I'm going to ask you about Clause 3.1.  What does it

indicate is the purpose of this loan? 

A If I may read it, sir. 

Q Yes, Mr. Pearse? 

A It says, "The borrower shall apply all amounts borrowed

by it under the facility towards the financing of the project

(including any fees, costs and expenses, stamp, registration,

or other taxes incurred by any obligor in connection with the

finance documents).  

Q If we can look back to Page 11.  Is there a definition

for project?  

MR. BINI:  Could you blow that up, Ms. DiNardo?  

A Yes. 
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Q Can you explain what the definition is? 

A The project was defined as "The construction by the

contractor of the Exclusive Economic Zone monitoring and

protection system, as detailed in the construction contract." 

Q Can we go back to Page 4?  

Is there at the bottom of Page 4, a definition of

construction contract? 

A Yes, there is. 

Q If you could read that, and then on Page 5 contractor.

Can you tell the jury what's the construction --

first, what's the construction contract? 

A Construction contract is defined as the main contract

dated on or about the date of this agreement made between the

borrower and the contractor. 

Q And on Page 5, how is contractor defined? 

A Contractor is defined as Privinvest Shipbuilding, SAL

Holdings Abu Dhabi branch. 

Q Now, I'd like to ask you to look at Clause 17 on Page 32.

Do you see the section, "Representations,

undertakings, and events of default"? 

A Yes, I do. 

Q What's a representation? 

A A representation is a statement that is made by, in this

case, the borrower to the bank which is the basis upon which

the bank agrees to make the loan. 
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Q What's an undertaking? 

A An undertaking is a promise from one party to another, in

this case, the borrower to the bank to do certain things or

not to do certain things. 

Q Now, if I can ask you to look to a specific clause in

this Section 17.17 on Page 36.

What is, "The borrower indicate"? 

A The borrower is making a statement that it has not

breached any anti-corruption laws or any other laws to which

it may be subject where failure so to comply would materially

impair its ability to perform its obligations under the

transaction documents to which it is a party. 

Q Okay.  And now, if we can go back to Page 1, is there a

definition for anti-corruption act or anti-corruption laws,

excuse me.

A Yes, there is. 

Q How is it defined? 

A It refers to another definition.  It refers to the

definition of "corrupt act" to define it. 

Q Let's go to Page 5 and look at "corrupt act."  

MR. BINI:  And if you can blow up, Ms. DiNardo, this

Corrupt Act, section through A, it's pretty dense.

Q What is a "corrupt act" defined as? 

A A corrupt act means in connection with the project, any

act or omission which would, in the ordinary course of
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business, be understood to be corrupt, wrongful, dishonest or

criminal in nature, including:

The offering of any payment, reward or other

advantage to any person, including employees of the borrower

or any other person, in order to improperly influence the

person concerned in the exercise of his or her duties.

Q What did you understand this provision to require? 

A This required the borrower not to make kickbacks or

unlawful payments or bribes. 

Q Is there a Section E?  If you could read what this

section of "corrupt act" precludes? 

A Any other violation of any anti-bribery or

anti-corruption laws or regulations including, without

limitation, the U.S. Foreign Corrupt Practices Act, the UK

Bribery Act, the Mozambican Anti-Corruption Legislation, and

any implementing legislation enacted pursuant to the OECD

Convention Combating Bribery of Foreign Public Officials in

International Business Transactions, in each case as amended

from time to time and regardless of whether or not they are

technically applicable to, or binding on the borrower or any

other relevant person. 

Q What did you understand this to prohibit? 

A Bribery. 

Q Now, I'll ask you to go to Page 41.  Is there a section

called, "General Undertakings"? 
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A Yes. 

Q What are "general undertakings"? 

A These are promises that are made by the relevant party,

in this case, the borrower to the bank and what promises to do

or not do certain things which are listed in the undertakings. 

Q Are these forward looking? 

A Yes. 

Q Okay.  Looking to 19.2, Compliance with Laws.  Does this

look pretty similar to what we just read in Clause 17? 

A Yes.  This is designed to cover the same thing that we

discussed in Clause 17.  The reason it's the same is it

applies for the entire life of the loan.  It's a forward

looking statement as opposed to a representation which is a

statement of fact as at the time it's made. 

Q Mr. Pearse, based upon your experience at Credit Suisse,

would Credit Suisse have ever agreed to the syndicated loan if

they had known you were receiving kickbacks at the time this

loan was signed? 

A They never would have agreed to make the loan, no.

THE COURT:  And I would never have credibility with

my jury if we did not now break for lunch.

It's 1:00 o'clock.  Ladies and gentlemen of the

jury, please do not talk about the case yet.  Enjoy your

lunch.  

It's a little after 1:00 o'clock, so why don't we
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resume at 2:15.  Does that work?  An hour and 15 minutes for

lunch?  Okay.

We'll see you then.  Thank you very much.

(Jury exits courtroom.) 

THE COURT:  You may step down, Mr. Pearse.

(Witness leaves the witness stand.)  

THE COURT:  The jury has left courtroom.  You may be

seated, ladies and gentlemen.  

Do we have any procedural issues to address outside

the presence of the jury before we take other lunch break?  

MR. BINI:  Not from the Government. 

THE COURT:  From the defense?  

MR. JACKSON:  No, your Honor. 

THE COURT:  Thank you.  Enjoy your lunch.  We'll see

you at 2:15.

MR. MEHTA:  Thank you, your Honor. 

THE COURT:  I'm sorry. 

MR. MEHTA:  I said, "Thank you, your Honor." 

THE COURT:  You're welcome.

(Defendant exits from courtroom.) 

(Luncheon recess taken.) 

(Continued on the next page.)
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A F T E R N O O N  S E S S I O N 

(2:30 p.m.)      

THE COURTROOM DEPUTY:  All rise.

THE COURT:  Yes, we have appearances already.  All

counsel are present and the defendant is being produced again

and we'll have a preliminary -- you may be seated.  I'm sorry,

ladies and gentlemen.  

Before we bring the jury in and before we bring the

witness out to the floor, we have a procedural matter to deal

with.  I'm going to ask my law clerks to give you a document

that is under seal.  I'm going to ask counsel to review it and

to discuss it with their respective clients and to advise the

Court as to how you suggest the Court respond to what is

Court 4 under seal.

(Court Exhibit 4, was received in evidence.) 

THE COURT:  And counsel should feel free to confer

with each other like you did the other day if you want to come

to a collective response.

(Pause in proceedings.) 

THE COURT:  White noise.

(Pause in proceedings.) 

THE COURT:  Counsel, have you had an opportunity to

review the document in question, Court 4 under seal, and

discuss it with your respective clients?

MR. BINI:  We have, Your Honor.
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MR. JACKSON:  Yes, Your Honor.

THE COURT:  All right.  I'll hear first from the

government and then from defense counsel.  Do you have a

suggested response for the Court?

MR. BINI:  Yes, Your Honor.  The government would

ask if Your Honor would have a colloquy with the juror to ask

him whether he can change his trip.

THE COURT:  All right.  What is the -- does that

complete your observation or your request?

MR. BINI:  Yes.

THE COURT:  Yes.  All right.  What is the view of

defense counsel with respect to that?

MR. JACKSON:  Your Honor, we largely agree.

THE COURT:  Tell me about the part you don't agree

with.

MR. JACKSON:  No, I just meant I would add to that,

you know, we really feel like we absolutely can't miss that

week.  So we would join in the request that Your Honor have a

colloquy.

THE COURT:  All right.  What I would suggest then if

you both want colloquy, I will have a colloquy -- we're at

Thursday now, so I will send a note that indicates I will have

the colloquy tomorrow at the end of the trial day to address

the issue.

Now, the question is:  Do you want to do that
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appropriately in open court?  Do you want to do that at

sidebar?  Do you want me to do it on the record?  Think about

how you want me to do it.  You don't have to decide that right

now, and I'm open to whatever the parties agree to.

There are a number of ways to do this.  The best way

is for you folks to put your heads together and advise the

Court as to how you would like me to do it.  I'm just

suggesting the time, at the close of the proceedings, at the

end of the tomorrow, that's Friday, which seemed to be a

logical time to have the colloquy.  It doesn't eat into the

court time.

Is that acceptable?

MR. BINI:  Yes, Your Honor.

THE COURT:  Is that acceptable?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  All right.  So we'll do it that way.

All right.  Any other issues that we need to address

procedurally before the jury comes back?

MR. BINI:  Not from the government.

MR. JACKSON:  No, Your Honor.

THE COURT:  Okay.  Thank you.  

You can get the witness back in.  Thank you.

And, Mr. Jackson, will you tell the CSO to bring the

jury back.  Thanks.

(Jury enters courtroom.) 
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THE COURT:  Welcome back, ladies and gentlemen of

the jury.  Thank you again so much.  I hope you had a nice

lunch.  Please be seated.  Those of you in the audience please

be seated as well.  

Mr. Pearse, please resume the witness stand.  I will

ask you, as I said I would, have you spoken with anyone about

your testimony during the break?

THE WITNESS:  No, sir.

THE COURT:  Thank you.  Please be seated.

You may continue to inquire, counsel.

MR. BINI:  Thank you, Your Honor.

Direct Examination(Continued) 

BY MR. BINI: 

Q Mr. Pearse, you testified earlier today about your

conversations with the defendant regarding the reduction of

this subvention fee from 49 million to $38 million.

Why did you raise the subvention fee to the

defendant at all?

A At that point in time, I was trying to leave Credit

Suisse.  I resigned at the end of 2012 but had agreed to stay

on.  But I wanted to create a change, and I had spoken to the

defendant about setting up a company together to replicate the

business model that we had with Proindicus to replicate that

type of project.  I thought it was a good project.

And so in order to ingratiate myself to the
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defendant and to his boss, I identified the opportunity to

reduce the fee that was to be by Credit Suisse from 49 million

to ultimately $38 million.

Q What do you mean by ingratiate yourself?

THE COURT:  I'm going to ask you, sir, again you

pull the microphone to you and keep your voice up so we can

hear more clearly.  Thanks.

Go ahead.

A I wanted to work with them.  I wanted to establish a

business with them.  So I wanted to do them a favor,

ingratiate, help them out by identifying that, actually, they

could save money by paying less to Credit Suisse as a fee.  

So does that answer your question, sir?

Q Were you hoping that that would help you in your

relationship with the defendant?

A Yes.  At this point it was a fairly on -- fairly on in

the relationship I had with them.  I had met Mr. Boustani for

the first time in September of the preceding year.  Whilst

this project was going well and it looked like it would be

successful, I wanted to, you know, show good favor to them,

curry favor, if you like, by identifying an opportunity for

them to save money.

Q You testified yesterday regarding having a romantic

relationship with Ms. Subeva.  Did your relationship with

Ms. Subeva have any involvement in your desire to leave Credit
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Suisse?

A Yes, it did.

Q Why?

A At that time, we -- Ms. Subeva and I had a very deep

romantic relationship and we were both married at the time and

it was difficult to see each other, other than when we

traveled.  And so the opportunity to establish Palomar, which

would have -- which necessitate -- which required us to travel

extensively, helped us to see each other more often and

allowed that relationship to continue unobserved.  

Because also at Credit Suisse it was a breach of

regulation to have a relationship with a subordinate unless

you reported that; I hadn't done that, and it was increasingly

obvious to people in Credit Suisse that that relationship

existed.  

So, sorry, the long-winded way of saying I wanted

that relationship to continue.  I wanted to leave Credit

Suisse.  I wanted to be with Ms. Subeva at the time, and this

was part of the motivation for leaving Credit Suisse and

establishing Palomar.

MR. BINI:  Okay.  If we can go back to Government's

Exhibit 4.  Let me show that to the jury, the loan agreement.

I'd like to ask you now about page 50, Clause 21.

Q Do you see how this section is called, "Section 8,

Changes to the parties," Mr. Pearse?
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A Yes, I do.

Q Who is the original lender for the Proindicus loan?

A Credit Suisse.

Q Were they invested in the loan?

A Yes.

Q What does Section 21 permit with respect to the

Proindicus loan?

A Section 21 permits the lender, in this case Credit

Suisse, to transfer parts of the loan to third parties.

Q Can you explain to the jury how this clause permits that?

A It's an explicit agreement by the borrower to allow

the -- any lender, including at this point the only lender was

Credit Suisse, to transfer its rights and its obligations to

any other financial institution or any other entity which

generally invests in loans or these types of financial assets.  

Does that answer your question, sir?

Q Yes, Mr. Pearse.

MR. BINI:  If I may now ask you to look to page 66

and the clause that's titled, "Payment mechanics."  Can you

blow up the top part of it, Ms. DiNardo?  

Q What is the payment -- well, let me ask you a question.

Let me strike that and ask you this:  Is the loan agreement we

are looking at a standard form of loan agreement?

A Yes.  It is based very heavily on a standard form which

is written by the Loan Market Association in the United
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Kingdom.

Q Are many of these clauses standard clauses in loan

agreements under the LMA, the Loan Market Association?

A Yes, they are.

Q Is payment mechanics typically one of the clauses in a

loan agreement?

A Yes.

Q Can you explain what a facility agent is?  Do you see

there it says payments to a facility agent?

A Yes, I do.

Q What is a facility agent?

A So when you have a syndicated loan, a loan that can have

multiple, multiple lenders, a facility agent is the party that

receives all payments and makes all payments in -- on behalf

of the lenders.  So it's a point of contact, if you like, for

the borrower.  Rather than having to deal with all the lenders

who could make up the syndicate, you have a facility agent who

acts on behalf of them.

Q Okay.  And does 26.1(b) set out where payment should be

made?

A Yes, it does.

Q Can you read what 26.1(b) states?

A "Payment shall be made to such account in New York as the

facility agent specifies by not less than 10 business days

notice being initially the following account.  It then
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provides details of the Credit Suisse AG bank accounts and the

Bank of New York in New York City.

Q What's the account bank address?

A One Wall Street, New York, NY 10015, U.S.A.

Q What does this mean?

A Sorry.  What does what mean?

Q What does this specification of the Bank of New York --

what does it relate to the payment mechanics?

A Oh, excuse me.  I apologize.  This is where the borrower

is required to pay amounts that are due under the loan

agreement to the project lenders.

Q What is the payment details -- let me stop and ask you

first:  What is CHIPS?  Do you know what that is?

A I'm afraid I don't, sir.

Q Okay.  Do you understand what the payment details sets

out?

A Yes.  So when making payments to this account at Credit

Suisse, it's important to add a reference or a note -- a

notification on the payment so that a Credit Suisse facility

agent would realize the payment was being made in respect of

the Mozambique loan.

Q Thank you.

MR. BINI:  Your Honor, at this point I would like to

admit Government's Exhibit 5.

THE COURT:  Any objection to 5?
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MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  You may publish it to the jury.  It's

admitted.

MR. BINI:  Thank you, Your Honor.

(Government Exhibit 5, was received in evidence.) 

(Exhibit published.) 

BY MR. BINI: 

Q Mr. Pearse, what is Government's Exhibit 5?

A This is the front page of the government guaranty entered

into between the Republic of Mozambique, acting through the

Ministry of Finance, and Credit Suisse, international

arranger, and Credit Suisse, London branch, as the facility

agent.  It is dated the 28th of February 2013.

Q If we look to page 20 -- there is two pages 20 at the

back.  If I can ask you who signed on behalf of the Republic

of Mozambique?

A Sorry.  It's unsigned.  You have a different page.

Q There's two copies of a page.

A Apologies.  It's signed by Manuel Chang, the minister of

finance at that time.

Q Now I'm going to ask you to go to that second page 20.

Who signed on behalf of Credit Suisse?

A It is signed by Surjan Singh and Tim Malton.

Q In your experience, is the government guaranty important

to Credit Suisse in providing a loan like this?
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A Without the guaranty, Credit Suisse would not have made

the loan.

Q Why is that, in your experience, Mr. Pearse?

A The bank was not prepared to write -- to give a loan for

a project of this type without a guaranty from the government.

The only risk that the bank was prepared to take was

government of Mozambique risk.

Q If I can ask you to go to page 9 of the guaranty.  I'll

ask you about the section titled, "5.4, IMF and the World

Bank."  Can you read Section 5.4.2?

A "The guarantor is in compliance in all respects with its

obligations to the IMF and the World Bank."

Q Does this relate to any of the emails that we reviewed

before lunch?

A Yes, it does.

Q Can you explain?

A This was the wording that was agreed between myself and

Manuel Chang, the minister of finance, in the meeting on or

about the 25th of February 2013 as being a compromise.

Because Manuel Chang refused to include a provision in the

guaranty confirming that Mozambique would notify the IMF.  So

these words were ones that replaced that language and were

ultimately signed in the guaranty.

MR. BINI:  Ms. DiNardo, if I can ask you to put side

by side Government's Exhibit 4 and Government's Exhibit 5.
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Q Mr. Pearse, were the loan agreement and the government

guaranty sent to potential investors in Proindicus?

A Yes.

Q By whom?

A By Credit Suisse.

Q Who on your desk would be responsible for doing that?

A Dominic Schultens.  

Q Why would --

THE COURT REPORTER:  Sorry.  Say it again?

THE WITNESS:  Dominic Schultens.  Would you like me

to spell it?

THE COURT REPORTER:  Yes.

THE WITNESS:  S-C-H-U-L-T-E-N-S.  

THE COURT REPORTER:  Thank you.

BY MR. BINI: 

Q Mr. Pearse, why would Dominic Schultens send a loan

agreement and the government guaranty to potential investors?

A Because those investors were purchasing a piece of this

loan.  So they -- and the loan was guaranteed under the terms

of the government guaranty document.  So those investors would

need to understand what was in those documents in order to

decide whether to invest and also to comply with the terms.

Because by investing in a loan, you become a party to these

documents.

Q You become part of the loan agreement?
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A Yes, that's right.

MR. BINI:  I'd like to ask you to look at

Government's Exhibit 2206 and the attachment to it, 2207.  If

we could side by side those two documents, Ms. DiNardo.

Q Looking at 2206, first, who is this email from?

A This from Jean Boustani.

Q To whom?

A Detelina Subeva and myself.

Q What's the date?

A Twenty-eighth of February, 2013.

Q Did it attach 2207?

A Yes.

MR. BINI:  If we can just show now 2207 so we can

see that better, Ms. DiNardo.

Q What is 2207?

A This is a copy of the invoice issued by Privinvest

Shipbuilding SAL to Proindicus for $366 million.

Q Is this a one-page document?

A Yes, I believe it is.

Q How much was Privinvest receiving?

A $366 million.

Q Following the --

MR. BINI:  You can take that down.

Q Following the close of the Proindicus loan, what meeting,

if any, did you have with the defendant and Iskandar Safa?
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A The Proindicus loan closed, by which I mean funds were

provided from the bank on the 22nd of March 2013.

Subsequent to that, at the end of March, I had a

meeting at the estates of Iskandar Safa in the south of France

where the terms of my kickback were agreed with Iskandar Safa

and Jean Boustani, and it was agreed that I would be paid a

fee for any further loans made by Credit Suisse in relation to

any Privinvest project.

Q What conversation, if any, did you have with the

defendant, Iskandar Safa, regarding how you would describe why

you were being paid?

A It was necessary to agree to the terms under which I was

receiving a kickback.  It was not possible to describe it as a

kickback for obvious reasons, I believe.  It was the

suggestion of Iskandar Safa to describe the payments that I

was to receive from Privinvest as payments under a consultancy

agreement under which I would provide consulting services to

Privinvest and to help them gain access to markets in Russia

and Azerbaijan.

Q Was that true?

A No, it wasn't true.

Q Were you doing any consulting work in Russian and

Azerbaijan?

A No.  I -- I had significant experience in those countries

from having worked at Credit Suisse, but I at no point did any
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consultancy work for Privinvest in those countries.

Q Now I'd like to ask you about Government's Exhibit 2237.

What's the date of this email?

A This is dated 12th of March 2013.

Q Who is it from?  Who is it to?

A It's from myself to Dominic Schultens, Surjan Singh, and

Detelina Subeva.

Q What are you setting out in this email?

A I'm setting out the key elements, key assets, key things

that were supplied from the Proindicus loan -- I'm sorry --

under the Proindicus procurement contract.  So shore radar,

shore base, shore vessels were the key elements that were

being provided, and next to that I was indicating the value of

each of those elements in the context of the total loan.

Q I'm going to ask you about this portion where you say,

"Please put into" -- you see the bottom, P-L-S-E --  

MR. BINI:  Can you blow that out, Ms. DiNardo?  No,

I'm sorry.  A little bit -- not the bloody CS system, but...

Q Can you read that to the jury?

A Yes.  "Please put into a spreadsheet and make sure it

sums to 366 million.  If you can get away with aggregating

some of the above, please do in round the numbers."

Q What did you mean if you can get away with aggregating

some of the above?

A So this email was written by me in response to a request
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from Dominic Schultens who had -- had that request from

potential investors to identify how much each of the elements

of the project were costing and to break down the project into

its constituent elements to allocate a price per item that was

being supplied.  There was a reluctance on the part of

Privinvest to do that.  I was aware of that.

Q How were you aware of that?

A The defendant told me.

Q What did the defendant tell you was the reason why he

didn't want to reveal the numbers of what things cost?

A He told me he -- he firmly disagreed with the principle

because it was a turnkey project and there was no reason why

anyone should need to know what the individual items cost

because it was a matter of -- it was a commercial secret for

Privinvest.  That's my recollection.

Q Was that something he said to you on multiple occasions?

A Yes.  Throughout knowing the defendant and for each of

the different loans that were entered into, the request to

break down or individualize the items that were being supplied

or the cost of the items being supplied was a -- was a theme.

It came up on a number of occasions, and each time the

defendant would violently object to providing that

information.

Q Mr. Pearse --

MR. BINI:  You can take that down, Ms. DiNardo.
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Q -- we've been looking at a number of emails from you

relating to the Proindicus transaction.  What email address

were they from?

A My email, sir?

Q Yes.

A In some cases my email at Credit Suisse and then in some

cases my Hotmail.

Q Well, let's look at one from your Hotmail.  We can look

at Government's Exhibit 2256.  I want to start with the email

from the defendant, Jean Boustani, to you, March 21st, 2013,

at 5:05.

What did the defendant write to you?

A He writes, "Lina's residency visa.  The original is with

us.  It is very important for my people to be informed before

Lina arrives, preferably to Abu Dhabi, so we put the original

at the airport.  She will need an hour to complete

procedures."

Q Why were you using your personal email?  Was this related

to Proindicus?

A This email is related to the application for Ms. Subeva's

residency in UAE, which was a bi-product of her and my

involvement in Proindicus, yes.

Q Were you allowed to use your personal email in connection

with Credit Suisse business?

A No.  It was expressly forbidden to use personal email or
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to send emails from Credit Suisse email to your own email

address.

Q Why were you using your Hotmail?

A In this instance, to hide from Credit Suisse my

involvement in -- in the scheme, in this case involved in

Detelina applying for a residency in the UAE.

Q Okay.  And if we can look -- was the defendant aware of

that?

A Yes.  Yes, he was.

Q How was he aware?

A I discussed it with him.

Q If we can look at Government's Exhibit 2256A, I'll ask

you:  What's that?

A This is an entry permit for Ms. Subeva to enter the UAE

as an employee of Logistics International.

Q What does it indicate Ms. Subeva's position was?

A Financial analyst.

Q If we go down further, does it indicate a sponsor name?

A Yes, it does, Logistics International SAL Offshore, Abu

Dhabi.

Q Where was Ms. Subeva working at this point?

A Credit Suisse.

Q Do you know who obtained this document for her?

A It was obtained by -- it was sent to me by the defendant,

and it was obtained by Privinvest personnel in Abu Dhabi as
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far as I'm aware.

Q Was the information on this true?

A No.  She was not a financial analyst.  She was working at

Credit Suisse.

Q Now I'm going to ask you to -- I'm sorry.  I should ask

you, Mr. Pearse, we've spoken a great deal about Privinvest.

We've spoken about Abu Dhabi Mar.  What's Logistics?

A Logistics International is a subsidiary of Privinvest.

It's based in, as far as I'm aware, in Abu Dhabi.

Q Okay.  If we can look to Government's Exhibit 2262.  Is

this on your work email?

A Yes, it is.

Q What's the date?

A Twenty-eighth of March 2013.

Q Is this email from you?

A Yes.

Q Who did you write to?

A Surjan Singh, Detelina Subeva, Yasir Muhammad Sheik, Tim

Malton, and Dominic Schultens.

Q Can you read first two sentences to the jury and I have a

question?

A "Moz have asked whether we can upsize the trade by 200 to

250 million.  They believe the project will support it and

they have further equipment, (more boats) they intend to buy.

Can we do this and in a way that doesn't destroy the mark on
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the existing trade?"

Q Mr. Pearse, what were you outlining in those first two

sentences?

A I was bringing to the attention of the people that were

Credit Suisse employees who were being written to the

opportunity to increase the Proindicus loan from $372 million

by further 200 to $250 million.

Q Why did you raise that?

A In the hope that more money could be raised for the

project.  At the time that the first transaction was done,

Credit Suisse had never done a transaction in Mozambique

before.  There was no certainty as to how much money could be

raised and also what the investor appetite would be.

Q What's investor appetite?

A How much the investors -- how much money investors would

want to invest in Mozambique as a country in these types of

loans.  As Credit Suisse went through process of underwriting

and making the first loan, the bank gained more and more

knowledge about the appetite, the ability for investors to

invest in loans of this type.

And as a result of that, it was clear that the

investor community was larger than had been thought when the

first Proindicus loan had first been -- first had been

proposed, first came to our attention.

Q Who asked you for this upsize of 200 to $250 million in
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the loan?

A The defendant.

Q Were you interested in doing it?

A Very, yes.

Q Why?

A Two reasons:  One, I stood to gain personally from any

amount that the loan was increased by.  I had an agreement by

this stage with Iskandar Safa and the defendant to be paid a

fee in relation to any increases.

And, secondly, the bank made a lot of money from

these transactions, so it was good for -- it was good for

Credit Suisse.

Q How much were you to receive from this upsize?

A The agreement I had with Iskandar Safa and Jean Boustani

was to receive 2.5 percent of any amounts increased over the

$372 million originally loaned.

Q What's two and a half percent of $250 million?

A Just over $6 million.

Q Did there come a time that you opened a bank account in

order to receive the funds that the defendant and Privinvest

were secretly paying you?

A Yes, I did.

MR. BINI:  We can look to Government's Exhibit --

actually, at this time I will move Government's Exhibit 1841,

Your Honor.
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THE COURT:  Any objection?

MR. SCHACHTER:  May I just have a moment, Your

Honor?

THE COURT:  1841.  Any objection?

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 1841, was received in evidence.) 

(Exhibit published.) 

Q Mr. Pearse, what is Government's Exhibit 1841?

A It is one page of an account opening form at Abu Dhabi

Commercial Banks.

Q If we can -- I'll ask you to go to the page that has the

Bates stamp ending in 77, and I'll ask you:  What is shown on

this page?

A This is an extract from my passport in which there is a

United Arab Emirates residency permit.

Q How did you obtain this residency permit?

A I obtained this at the suggestion of the defendant and

with the help of the defendant and other employees of

Privinvest.

Q When approximately did you obtain it?

A In March of 2013.

Q Who is the sponsor indicated?

A Logistics International SAL Offshore, Abu Dhabi.

Q What did it indicate your profession was?
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A I was a tube welder.

Q Who put down on this form that you were a tube welder?

A On the bank form, sir?

Q Starting with the residency permit.

A The residency I do not know.  On the bank form I wrote

that.

Q Did you ask anyone why you were indicated as a tube

welder on your residency permit?

A Yes, I did.

Q Who did you ask?

A I asked Najib Allam.

Q What did he tell you?

A He told me it was because it needed to be a profession

which was consistent with the other residency permits they had

applied for in the past, and the majority of those had related

to their activities as a shipbuilder in Abu Dhabi.  So my

profession was required to be something that could be done in

the context of building ships.

(Continued on the next page.) 
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EXAMINATION BY 

MR. BINI: 

(Continuing.)  

Q At this point, were you actually a managing director at

Credit Suisse making several million dollars a year? 

A Yes, I was. 

Q Do you have any background in tube welding? 

A No, not at all. 

Q Did you have to set up a medical appointment in

connection with your residency visa? 

A Yes. 

Q Could you please describe that to the jury? 

A We've all -- may I start again?  

THE COURT:  Yes, of course. 

A I was in Abu Dhabi and I was taken by a representative

from Privinvest to a private medical facility where I had

blood taken and various tests done -- thoracic x-ray -- in

order to comply with UAE laws for receiving a residency

permit. 

MR. BINI:  Ms. DiNardo, if I can ask you to advance

to the page ending in 84.

Q Is this another part of your bank account opening

documents? 

A Yes, it is. 

Q Did you fill out this information or did someone else? 
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A Someone else filled it out, but I was present. 

Q Who was that other person? 

A Pauline Camel. 

Q Who is Pauline Camel? 

A She was an employee of Abu Dhabi Commercial Bank who is

responsible for relationships with customers. 

Q Who, if anyone, put you in contact with Pauline Camel at

Abu Dhabi Commercial Bank? 

A The defendant. 

Q And does this list your employer? 

A Yes, it does. 

Q And who is your employer listed here as? 

A Logistics International, SAL (Offshore) Abu Dhabi. 

Q Does it list your position? 

A Yes, a tube welder.

Q How long did it indicate you were a tube welder? 

A One year. 

Q What did you indicate your salary was? 

A 1 million dirham per year. 

Q What is dirham? 

A It is the local currency of the United Arab Emirates.

Q What would that approximately be in the United States? 

A About $250,000. 

Q Any of this information true? 

A Not one word of it is true. 
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MR. BINI:  Your Honor, at this time, I would seek to

admit Government's Exhibits 1818. 

THE COURT:  Any objection to Exhibit 1818?  

MR. SCHACHTER:  No objection, your Honor, your

Honor. 

THE COURT:  Admitted.  You may publish.

(Government Exhibit 1818, was received in evidence.) 

MR. BINI:  May I also move in 1819?  

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  1819 is admitted. 

(Government Exhibit 1819, was received in evidence.) 

MR. BINI:  1820. 

THE COURT:  Any objection?  

MR. SCHACHTER:  None. 

THE COURT:  1820 is admitted. 

(Government Exhibit 1820, was received in evidence.) 

MR. BINI:  And 1821. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, your Honor. 

THE COURT:  1821 is admitted.  You may publish.  

(Government Exhibit 1821, was received in evidence.) 

(The above-referred to exhibit was published in open

court.) 

MR. BINI:  Thank you, your Honor.
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EXAMINATION BY 

MR. BINI: 

(Continuing.)  

Q What is 1818, Mr. Pearse? 

A This is a copy of my bank statement for an account that I

held in U.S. Dollars at Abu Dhabi Commercial Bank. 

Q And when, approximately, did you open this? 

A In April of 2013. 

THE COURT:  Would you highlight it, please, so it

could be read by the jury whatever portions you want --

MR. BINI:  Yes, your Honor. 

THE COURT:  -- to focus on. 

MR. BINI:  I would ask for the first credit into the

account of 2.5 million dollars.  

Can you highlight that, Ms. DiNardo?  Can you make

that bigger since it's pretty small.

Q Mr. Pearse, reading from the left what date is that entry

for? 

A That's the 24th of April, 2013. 

Q What happened on that day? 

A On that day, I received two and a half million dollars

from Privinvest Shipbuilding, SAL holdings. 

Q Who paid that you money? 

A Privinvest. 

Q What was it for? 
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A It was the first installment of my kickback that I had

agreed in relation to reducing the subvention fee. 

Q When was the next kickback? 

A Next payment I received was the 29th of May 2013.

MR. BINI:  Can you highlight that, Ms. DiNardo.

Q How much was that? 

A That was $1 million. 

Q When was your next kickback? 

A That was received by me on the 27th of June, 2013 and

that was another million dollars. 

Q What are these million -- two million dollar payments? 

A They are the second and third installments of the five

and a half million dollar kickback that I had agreed to be

paid by Privinvest. 

Q What happened on July 27, 2013? 

A I received a further $1 million from Privinvest

Shipbuilding, SAL holdings. 

Q What about September 4, 2013? 

A I received another million dollars from Privinvest

Shipbuilding, SAL Holdings. 

Q During this time period where were you working? 

A Credit Suisse. 

Q I want to ask you about September 13th, excuse me,

September 16, 2013.  What happened that day?  Did you make a

payment out?
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A Yes I transferred $1 million on that day. 

Q Did you make another $1 million payment shortly

thereafter? 

A Yes, on the 18th of September, 2013, I made a further

payment of $1 million. 

Q Who were you paying? 

A I was paying Surjan Singh $1 million and Detelina Subeva

$1 million. 

Q Why did you pay Surjan Singh? 

A For his help with the increase of the Proindicus loan. 

Q Where was he working at that point? 

A Credit Suisse. 

Q Why did you pay Ms. Subeva? 

A I gave it to her as a gift. 

Q Where were these funds from? 

A All these funds were from the proceeds I had received by

way of kickback from Privinvest. 

Q When did you leave Credit Suisse? 

A Approximately the 13th of September, 2013. 

Q What happened on September 26th of 2013? 

A I received into my bank account $15.6 million. 

Q What was that for? 

A That was payment received for the first part of the

EMATUM loan, first $500 million in the EMATUM loan. 

Q Who paid you? 
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A Palomar Holdings, Ltd.

Q What was Palomar Holdings? 

A Palomar Holdings was the holding company of Palomar

Capital Advisors.  It was a company that was a partnership

between myself, Iskandar Safa, and Jean Boustani. 

Q You said this was for the portion of the EMATUM loan that

you worked on where? 

A Partly while I was at Credit Suisse and partly after I

left. 

Q Did you receive additional payments from Privinvest.  If

we can go to the second page of Government's Exhibit 1818

after you left Credit Suisse? 

A Yes, I did.  I received a further $1 million on the first

of October 2013.  I received $7.8 million on the 24th of

October 2013. 

Q What were those payments for? 

A One was for the increase of Proindicus that was the

$1 million payment.  The $7.8 million payment was received in

respect of the second EMATUM loan that was made which was the

$350 million loan made by VTB which increased the EMATUM loan

to a total of $850 million. 

Q Did you make a payment on October 27th of 2013? 

A Yes, I made a payment.  I made two payments on that date.

Both of $1 million. 

Q Who did you pay? 
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A Surjan Singh and Detelina Subeva. 

Q Why did you pay a million dollars to Surjan Singh? 

A Surjan Singh was still at Credit Suisse and he had been

instrumental in helping to have the EMATUM loan underwritten

by Credit Suisse. 

Q Why did you are play Detelina Subeva? 

A It was a gift from me to her. 

Q What was the next payment you received from Privinvest? 

A It was $1 million received on the 3rd of November, 2013. 

Q What was that for? 

A That was, again, in relation to the increase of the

Proindicus loan from 372 million to $622 million. 

Q Was that the upsize that you were talking about in that

e-mail that we read a little while ago? 

A That e-mail discussed the possibility of increasing the

Proindicus loan.  Ultimately, over the course of the period

between March of 2013 and the end of 2013, the loan was

increased by a further $250 million in three installments.

Q What's the next payment you received from Privinvest? 

A On the 4th of December, 2013, I received a further

$1 million. 

Q What was that for? 

A That was related to the increase of Proindicus. 

Q Did you get paid again on Christmas Eve of 2013? 

A Yes, I did.  A further $1 million. 
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Q What was that for? 

A The increase on Proindicus. 

Q We can now look to Government's Exhibit 1819.  By the

way, what type of account is the bank account that we're

looking at? 

A This is a U.S. Dollar account held in Abu Dhabi

Commercial Bank. 

Q We just looked at 1818 for the year 2013.

Now, I'd like to ask you to look at 2014.

Did you receive additional payments from Privinvest? 

A Yes, I did.  On the 28th of January, 2014, I received

$1 million.  On the 1st of March, 2014 I received $250,000. 

Q And what happened on June 4th of 2014? 

A I received a payment from Palomar Holdings of

$10,050,000. 

Q What was that for? 

A That was a payment that I was made to me by Palomar

Holdings in relation to the Mozambique Asset Management loan. 

Q Okay.  You can take that down.

I'd like to ask you to look at Government's Exhibit

5058.

THE COURT:  Is that in evidence, Counsel?

MR. BINI:  I apologize, your Honor, I have not yet

offered it.

May I offer Government's Exhibit 5058 and 5058-A in
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evidence. 

THE COURT:  Any objection?  

MR. SCHACHTER:  May I have just a moment, your

Honor. 

THE COURT:  5058 and 5058-A.

MR. SCHACHTER:  Your Honor, we'll need a moment.  I

don't think this is one of the ones the Government -- 

THE COURT:  I'm sorry, any objection?  

MR. SCHACHTER:  We need a moment to find the

exhibit, your Honor. 

THE COURT:  That's all right.

You might want to turn off your microphones if

you're going to be discussing.  Turn off the green light.

(A brief pause in the proceedings was held.) 

MR. SCHACHTER:  No objection, your Honor. 

THE COURT:  You may publish.  They're admitted.

(Government Exhibit 5058 and 5058-A , was received 

in evidence.) 

(The above-referred to exhibit was published in open

court.)

EXAMINATION BY 

MR. BINI: 

(Continuing.)  

Q Looking to the bottom e-mail.  What's the date of that

e-mail? 
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A 29th of April, 2013. 

Q Who is it from? 

A Jean Boustani. 

Q Who is it to? 

A Myself. 

Q What did the defendant write? 

A "FYI," which is for your interest, "bro." 

Q What was he sending you? 

A A copy of my United Arab Emirates I.D.

Q Why did you need to? 

A I needed it in order to provide to Abu Dhabi Commercial

Bank in order to get a credit card. 

Q If we can look at 5058-A.  What's that? 

A That is a copy of the residency card described in the

previous e-mail. 

Q You can take that down.  And now I'd like to ask you

about Government's Exhibit 2306.

THE COURT:  In evidence?

MR. BINI:  Yes. 

THE COURT:  Okay.  Go ahead.  You may publish.

Q What is the bottom e-mail.  What's the date of that

e-mail, Mr. Pearse? 

A 10th of May, 2013. 

Q Who did you address your e-mail to? 

A Jean and Sandy. 
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Q Who is Jean? 

A Jean is Jean Boustani the defendant. 

Q Who is Sandy? 

A Sandy is Iskandar Safa. 

Q What is the subject of this e-mail? 

A Palomar. 

Q Why did you address this e-mail to the defendant and

Iskandar Safa? 

A This e-mail and attached presentation which set out how I

saw Palomar being established and working as a business and it

was sent to Jean and Sandy, Iskandar Safa, because the

intention was to establish Palomar as a partnership between

the three of us. 

Q You see the portion of the e-mail where you wrote, "I

have noted your disquiet with the costs."  

A Yes, sir. 

Q What were you referring to, Mr. Pearse? 

A These setup costs for Palomar were quite substantial both

in acquiring the companies for the business and also the

operating cost with the employees that were required for the

business.  And the defendant had discussed with me prior to

this e-mail the fact that there was a lot of money, so I

looked at where to try to reduce those costs. 

Q There is a reference to ADM.  What is ADM refer to? 

A Abu Dhabi MAR. 
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Q Just above that you write, "I will bear one-third of the

startup costs."  

What were you referring to? 

A There were costs associated with setting up the business.

The Palomar company that we used was one I purchased what we

purchased from a friend of mine.  We had a ten-year history

and there were other costs associated with, legal costs, and

other costs associated with setting under the Palomar

business.  And as a one-third partner in the proposed Palomar

business, I was offering to pay one-third of those costs. 

Q Who is the friend that you referenced? 

A Marcus Kroll. 

Q What was his role, if any, in Palomar? 

A He has established Palomar Capital Advisors ten years

earlier.  He had unsuccessfully tried to set up a consulting

business using that name.  He's an old friend of mine, I knew

he had the business and he didn't need the company anymore.

So I offered to buy that company from him together with Jean

Boustani and Iskandar Safa. 

Q Do you know, approximately, how you paid for it? 

A I think, approximately, 5 to $600,000. 

Q Where were you working when you were setting up Palomar? 

A At this time, I was the managing director at Credit

Suisse. 

Q What e-mail were you using it set up this secret
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business? 

A It was my private Hot Mail e-mail.

Q Why were you using that? 

A I did not want to disclose the fact that I was setting up

this business to my employer.  At that time, Credit Suisse

e-mails were monitored by compliance, a legal function, so my

e-mails were frequently reviewed and read by the bias team and

my supervisor. 

Q Did the defendant know you were secretly setting up this

business to hide it from Credit Suisse? 

A He knew we were setting up the business and he knew that

I was not disclosing it to Credit Suisse. 

Q How do you know? 

A Because I told him. 

Q If we can look at Government's Exhibit 2306-A.  What's

the title of this document.

A "Palomar Group and Palomar Strategy." 

Q Was this attached to your e-mail? 

A Yes, it was. 

Q If we can look to the second page.

I'll ask you to look to the second bullet point,

what is that?  

Can you read that to the jury, Mr. Pearse? 

A May I correct previous statement as to the price of

Palomar. 
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Q Please do.  What was the price, if you know? 

A Having the opportunity to refresh my recollection it was

800,000 Swiss francs which was approximately $1 million, not

600,000 as I previously indicated. 

Q Is that in that first bullet point? 

A Yes, sir, it is. 

Q If you can read the second bullet point to the jury? 

A "The Palomar will be owned two-thirds by Abu Dhabi MAR

and one-third by Andrew Pearse together with the shareholders.

Each party will contribute the relevant pro rata portion of

the purchase price of Palomar." 

Q What does this mean? 

A This means that the shareholding structure, the owners,

the official legal owners of Palomar, would be Abu Dhabi MAR

and two-thirds and one-third as to myself.  And each of Abu

Dhabi MAR and myself would pay one-third or two-thirds

depending on the ownership of the costs of the purchase price

of Palomar of that $1 million. 

Q We can go to Page 3.  What is set out on Page 3 of the

PowerPoint? 

A This describes the business that I was proposing that

Palomar enter into.

Q Was part of that a Natural Resources Fund? 

A Yes, it was. 

Q What was that going to do? 
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A That was envisaged to be an investment fund, a private

equity fund where money was used to invest in companies or

projects. 

Q What about the portion, the third, excuse me, the second

bullet point titled, "Financial Advisory."  

A Yes. 

Q What does that set out? 

A That was the second element of the Palomar business.

This was the primary role of Palomar which is to provide

advice to clients on how to raise debt from the financial

markets. 

Q How much would Palomar be paid? 

A Palomar was to be paid ten percent of the amount of any

debt or equity raised for Privinvest. 

Q If we can go to Page 4, did you set out any personnel? 

A Yes, I did. 

Q Who was set out? 

A I identified myself as CEO and Marcus Kroll as initially

the CEO and then ultimately the chief operating officer or COO

and it indicate aid need to hire a junior resource from an

investment bank.

Q And in the 2013 "Costs to Run Proindicus Mandate"

section, did you have a recommendation of someone to hire? 

A Yes, I recommended that Ms. Subeva be hired. 

MR. BINI:  Your Honor, if I could show 3124 in
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evidence. 

THE COURT:  Yes, you may publish.

Q I want to look is the top e-mail a response to the last

e-mail we were looking at?

A Yes, it is. 

Q Who is it from? 

A Jean Boustani. 

THE COURT:  I have a technical question.  How does

he spell his name, his last name?  

THE WITNESS:  Your Honor, I knew the spelling to be

B-o-u-s-t-a-n-y. 

THE COURT:  Is that the proper spelling of it

because I've seen it with an Y and I've seen with an I in

other matters just so we're clear we're talking about the same

person. 

THE WITNESS:  The defendant is the person I knew by

the name Jean Boustani. 

THE COURT:  Have you seen his name spelled both ways

or one way or -- 

THE WITNESS:  Not at this time, I did not. 

THE COURT:  At any time?  

THE WITNESS:  Only subsequently, yes, I have seen

it. 

THE COURT:  Okay.  You don't know why it's spelled

with a Y here and an I other places?  
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THE WITNESS:  No, your Honor, I do not. 

THE COURT:  Okay.  The jury might be wondering and I

was kind of wondering so now you've answered it.

Go ahead. 

MR. BINI:  Thank you, your Honor.

Q And looking to this response, what does the defendant

indicate in the very first sentence? 

A "Just finalized the BP discussions with Sandy.  Some

conclusions/questions for your feedback, bro."  

Q What is BP discussions? 

A Business plan discussions. 

Q And who is sanding referring to? 

A Iskandar Safa. 

Q Do you have any understanding of the relationship

professionally between Iskandar Safa and the defendant? 

A Yes.  The defendant was a senior executive who worked for

Iskandar Safa. 

Q Did the defendant set out 11 points in response to your

business plan? 

A Yes, he did. 

Q I just want to ask you about a few of them.  Point five,

can you read that to the jury and then explain it? 

A "The ten percent fees over transactions:  Is this viable

even if Palomar is not the sole arranger with banks?  What if

we needed to bring on board CS and/or subsidize the funding?"  
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Q What did you understand the defendant to mean? 

A In the presentation, I had indicated that Palomar should

receive a fee for as a financial advisor to Privinvest for

arranging financing.  He's asking what if there are other fees

to be paid to the banks should that be taken into account when

deciding how much Palomar should be paid. 

Q If we can go to point seven.

What did the defendant write as point seven in

response to your proposed business plan? 

A Upsize of Proindicus loan cannot be part of Palomar.  (As

discussed, we leave the same initial parameters). 

Q What did you understand the defendant to mean? 

A I understood that in relation to the increase, any

increase in the size of the Proindicus loan, Palomar would not

receive ten percent, but I would receive two and a half

percent of the increased amount. 

Q If we can look to point nine.  What did the defendant

write? 

A "When would you leave Credit Suisse?  Is it better to

leave Credit Suisse after looking the upsize of Proindicus at

least?  Plus Senegal, let's say, e-mail is account off but I

believe or Surj can take care of it. 

Q What did you understand the defendant to mean there in

point nine? 

A As I mentioned earlier, sir, the defendant was aware of
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my intention to leave Credit Suisse.  He's asking whether it

made sense for me to leave before or after the additional loan

amounts were made to Proindicus to reach the $622 million. 

Q What did you understand to mean when he wrote, "or Surj

can take care of it"? 

A He's asking me whether if I don't need to be there.

Surjan Singh would be in a position to ensure that Credit

Suisse made their loans and support the Privinvest increase in

Proindicus which would benefit Privinvest. 

Q Ultimately, when you left Credit Suisse, who, if anyone,

took over your position? 

A Surjan Singh. 

Q Did the defendant know that? 

A Yes, he did. 

Q Was it important to this criminal scheme? 

A Yes, it was. 

Q Why? 

A Because in order for the loans to be made, it was

important to have what I would colloquially describe as an

inside man, someone working within Credit Suisse, who could

ensure that to the best of his or her ability the loans were

made by the bank. 

MR. BINI:  You can take that down.

Q Was Palomar involved in the loan that would become

EMATUM? 
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A Yes. 

Q Was there interest in Mozambique in acquiring a tuna

fleet? 

A Yes, there was. 

Q Why? 

A Mozambique has got a very long coastline.  It's on the

eastern side of southern Africa and there is -- it is a

migratory path for tuna.  Historically, that tuna has been

fished by foreign vessels from Japan and the European Union.

And, at that time, there was a significant push within African

nations to take back their natural resources from or what were

perceived as the former colonial powers and maximize the

resource for the benefit of those countries themselves. 

Q How large were the original tuna plan designed for in

Mozambique? 

A The concept that I was aware of started as a $250 million

loan. 

Q How big did the EMATUM loan get? 

A Ultimately, it was $850 million. 

Q Did you or Palomar have any incentive in the size of the

EMATUM transaction? 

A Yes.  The larger the loan, the more I got paid. 

Q Did you ultimately receive payments from the EMATUM loan? 

A Yes, the payments we looked at everything on my bank

account related to EMATUM.  Part of it relates to EMATUM.  In
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total, I received almost $24 million for that transaction. 

Q When did EMATUM close at Credit Suisse? 

A Early September, 2013. 

Q Were you on Garden Leave at Credit Suisse at that point? 

A Yes, I was. 

Q What's Garden Leave? 

A Under the terms of my employment contract, I was required

to give notice to my employer if I wished to leave that notice

period was between two and three months.  Your employer could

offer you two things:  Either you work for that period once

you run your notice, or they could ask you to leave the

building and not work for anyone else, effectively, take a

holiday for that same notice period.  And when you take the

second option, and you're on holiday, it's called Garden Leave

in the UK. 

Q Besides you, did anyone else who was at Credit Suisse,

formerly from Credit Suisse, receive payments for EMATUM? 

A Yes. 

Q Who? 

A Surjan Singh. 

Q Was he at Credit Suisse when he received those payments? 

A Yes, he was. 

Q Who paid him? 

A Privinvest paid him $4 million or just over $4 million

and I paid him $2 million. 
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Q I would like to ask you about some additional e-mails and

documents regarding EMATUM.

MR. BINI:  First, if we can look to 3122. 

THE COURT:  Is it in evidence?

MR. BINI:  Yes, it is, your Honor. 

THE COURT:  You may publish.  Maybe another five

minutes and then we'll take a brief break and then we'll go on

to 5:00 if that's acceptable to you, ladies and gentlemen of

the jury?  

Would you like a comfort break or would you like to

go straight through to 5:00?  

JUROR:  Go straight through. 

THE COURT:  You got it.  

Go ahead. 

MR. BINI:  Thank you, your Honor.

Q Looking to Government's Exhibit 3122, if we can look to

the second page.  What did you write to the defendant? 

A This is the e-mail from the 12th of May 2013. 

Q Yes.

A "Bro, you update to reflect our conversation.  Let me

know if I missed anything." 

Q What's the subject of that? 

A Palomar. 

Q How did the defendant respond? 

A "Morning, bro.  Sandy and I went through the latest
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version and we are okay.  So let's go at full speed, bro." 

Q What did you understand the defendant to mean? 

A That Iskandar Safa and Jean Boustani had reviewed the

revised business plan for Palomar and agreed with it and were

ready to proceed with that plan. 

Q How did you respond? 

A "Great.  Will do.  By the way, Moz gets a new IMF limit

in June.  Let's start keeping up with you guys." 

Q What did you mean a new IMF limit in June? 

A As part of the agreement between Mozambique and the IMF,

in return for the IMF providing financial support to

Mozambique, Mozambique had agreed to restrict the amount of

borrowing it made or took from commercial banks and that was

known as "the IMF limit."  The maximum amount that Mozambique

was allowed to borrow from commercial banks under the terms of

its agreement with the IMF. 

Q Looking to the top, did the defendant write in response,

"That is why we need to maximize EEZ upsize."  

A Yes, he did. 

Q What did you understand him to mean? 

A That we should maximize the size of the Proindicus loan. 

Q Okay.  If we can go to the first page.  I'm going to ask

you to look at the e-mail at 11:44 a.m. from you to the

defendant.

What did you write? 
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A "By the way, I can make huge dollars if I can structure

the loan as a bond.  Will explain when we see each other.  If

so, can definitely get to 1 billion." 

Q What did you mean by that? 

A At this point, I had identified the fact that there was

another source of potential investors in Mozambique Government

Risk and that those were bond investors, international bond

investors.  And that community of investors is significantly

larger than loan investors.  And by this e-mail, I was

explaining to the defendant that this was an opportunity to do

even larger loan and even a larger loan to Mozambique because

there was potentially a much larger pool of investors who

could be approached. 

Q How did the defendant respond? 

A Will push for it like that then. 

Q What did you understand him to mean? 

A I understood that to mean that he would use his influence

to ensure that the next facet can be structured as a bond

rather than as a loan. 

Q You can take this e-mail down.  

And now I would like to ask you about Government's

Exhibit 2317 in evidence.

MR. BINI:  May I publish that, your Honor. 

THE COURT:  Yes, you may.  It's in evidence. 

Q What's the date of this e-mail? 
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A The 5th of June, 2013. 

Q Who is it from? 

A From Detelina Subeva. 

Q Who did she write this e-mail to? 

A Jean Boustani and myself. 

Q What e-mail address is Ms. Subeva use? 

A She was using her G-mail address. 

Q Where was she working at this point? 

A Credit Suisse. 

Q Why was she using her G-Mail? 

A To avoid detection by Credit Suisse. 

Q What did Ms. Subeva write? 

A "Hi Jean.  Tomorrow I will send you all Proindicus KYC

files to just forward to my personal G-Mail address.  We need

any advise from Clyde and will be good to have handy for the

future anyway." 

Q What are KYC files? 

A They are "Know Your Client" files.  These are documents

which are required by all banks in Europe in order to open a

bank account. 

Q What did you understand Ms. Subeva to be telling the

defendant she would do the next day? 

A The next day, Ms. Subeva was going to send the defendant

an e-mail from her Credit Suisse account attaching the KYC

files she had received as an employee of Credit Suisse in
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order that defendant would then receive those and forward them

to her G-Mail account. 

Q Didn't she just forward them to her own G-Mail account? 

A There was a Credit Suisse policy that was rigorously

enforced against that. 

MR. BINI:  If I can briefly go to Government's

Exhibit 1821 in evidence.  

THE COURT:  You may.

Q Is this one of your bank accounts, Mr. Pearse? 

A Yes, this is a copy of the bank statement for my United

Arab Emirates account. 

Q I would like to ask you about June 12, 2013? 

A Yes. 

MR. BINI:  If you can blow that portion up,

Ms. DiNardo.  June 12, 2013.

Q What happened on that day? 

A On that day, I made an a payment of 750,000 dirham to

Ms. Subeva. 

Q Why did you do that? 

A It was a gift from me to her. 

Q What proceeds did you use to pay her? 

A The proceeds of crime. 

Q What crime? 

A The kickback that I received. 

Q How much is 750,000 dirham in United States dollars,
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approximately? 

A Just over $200,000. 

MR. BINI:  Your Honor, at this time, I would like to

admit Government's Exhibit 29 in evidence. 

THE COURT:  Any objection to 29?  

MR. SCHACHTER:  No objection, your Honor. 

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 29, was received in evidence.) 

(The above-referred to exhibit was published in open

court.) 

Q While you were beginning EMATUM, were you still doing

increases on Proindicus? 

A Yes, Proindicus was increased three times before the end

of 2013. 

Q What is this document? 

A This is a copy of the front page of the document which

amended the original loan agreement for 372 million to allow

for the loan agreement to be increased by a further

$250 million. 

Q Are the clauses in this amendment agreement the same as

loan agreement we went through earlier in detail today? 

A Yes, the majority are the same. 

MR. BINI:  If we can look to the back on the

signatures, there is a document, second from the last page,

that has Page 7 at the bottom.
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All the way at the bottom, Ms. DiNardo, like the

second-to-last page.  If you can blow up the signature block.  

Q Who signed for Credit Suisse? 

A Myself and Chris Chapman. 

Q Did you have an interest in getting this upsized? 

A Yes, I did. 

Q What was that interest? 

A I was paid two and a half percent of the amount of any

additional loans that were made. 

Q And who was paying you? 

A Privinvest. 

Q If I can ask you about Government's Exhibit 2328 in

evidence.

What is 2328 in evidence? 

A That's an e-mail from Antonio do Rosario to Jean

Boustani, myself, and Detelina Subeva and it attaches a

utilization request and increase notice. 

Q Okay.  From your time at Credit Suisse, are you familiar

with what a utilization request is? 

A Yes, I am. 

Q If we can go to 2328-A.  If we can go to the second page.

Who signed this document.  

A Eugenio Matlaba and Antonio Carlos do Rosario. 

Q On behalf of whom? 

A Proindicus. 
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Q And if we can go to the first page.  Who does this

document to? 

A This is a letter effectively from the borrower to Credit

Suisse asking to borrow more money. 

(Continued on the next page.)
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BY MR. BINI: 

Q If we go to paragraph 2, how much is being requested at

this point?  

A The request is to borrow $100 million.

Q And in paragraph 3, what does it state, Mr. Pearse?

A It says, "The proceeds of this loan, after the deduction

mentioned in paragraph 4 below, should be applied in payment

of the contractor portion to the account of the contractor in

accordance with paragraph 5 below."

Q Let me stop you there and ask you:  Who is the

contractor?

A Privinvest.

Q In paragraph 3, does it repeat any of the clauses that we

looked at in the loan agreement earlier today?

A Yes.  It confirms the proceeds of the loan will be

applied in accordance with the corruption clause, which was

the clause we referred to the construction of EEZ project and

Clause 19-2 which was the promise to comply with all

anti-corruption laws.

Q In paragraph 5, what is authorized?

A The borrower authorizes the bank, Credit Suisse, to apply

98,290,000 of the loan proceeds to the account of the

contractor.

MR. BINI:  Ms. DiNardo, if you can show us --

because paragraph 5 splits on to the next page.
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Q Where is it that the money has to be paid?

A Five sets out the account details, the bank account

details of Privinvest shipbuilding contractor.  The

destination account was First Gulf Bank, which is a bank in

the United Arab Emirates.

Q And what correspondent bank is to be used?

A The Bank of New York.

Q If we can go to 2328B in evidence.  What's this document?

A This is an increase notice.

Q What's an increase notice?

A It's a letter from the borrower to Credit Suisse, the

bank, to increase the size of the loan.

Q Okay.  If we can look to Government's Exhibit 2329 in

evidence.  I'll ask you to look at the email on the bottom.

What's the date of this email?

A Twenty-fourth of June.

Q Who is it from?

A It is from Dominic Schultens.

Q Who is it to?

A Surjan Singh, Detelina Subeva, and myself.

Q What did Dominic Schultens write?

A "All:  Access will revert to us tomorrow morning.  So we

will let you know what the outcome as soon as I know it

myself.  In the meantime, plan B has been put into effect.  I

have asked Dan Jurkowitz to check with TCW and ICE Canyon."
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Q Let me stop you there.  Who is Dan Jurkowitz?

A He was a salesman, he's a managing director at Credit

Suisse, who was a salesman for bonds and loans.

Q Where was he based, if you know?

A New York.

Q What's TCW?

A I believe it's a U.S. fund.

Q What's ICE Canyon?

A A U.S. fund.

Q Where are they located?

A TCW, sir, or ICE Canyon?

Q ICE Canyon.

A ICE Canyon is based in Los Angeles.

Q Do you know if ICE Canyon invested in the Proindicus

loan?

A Two of ICE Canyon's investment vehicles invested in the

Proindicus loan, yes.

Q Did the defendant, Jean Boustani, know that?

A Yes, he did.

Q At this point had ICE Canyon invested yet?

A No.

Q How did you respond to Dominic Schultens?

A "Very good."

Q What were you responding to?

A I was responding to his email, which it was conveying a
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positive message that there was -- that Dominic would be able

to syndicate more of the Proindicus loan.

MR. BINI:  You can take that down.  I'll ask you to

look at Government's Exhibit 5062 in evidence.

Q What is the date of this email?  The top email.

A Twenty-fifth of June 2013.

Q Who is it from?  Who is it to?

A It's from myself to Jean Boustani, copying Said Freiha

and Detelina Subeva.

Q What happened on June 25th, 2013?

A I believe that is the date when the Proindicus loan was

increased by an additional $100 million.

Q What did you write to defendant?

A "Dear Jean, money is on its way.  Please confirm receipt

tomorrow.  All the best."

Q Did you attach something to your email sent to the

defendant?

A Yes, I believe a swift confirmation is attached.

Q What's a swift confirmation?

A It's a document which evidences the transfer of money

between banks.  It's like a receipt.

Q If we can go to Government's Exhibit 5062A.  Is this the

attachment, sir?

THE WITNESS:  Would you mind making it a little bit

larger, please?  Yes, it is.
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Q And what does it show?

A It shows the payment from Credit Suisse, London branch,

as the sender to the Bank of New York Mellon of an amount

equal to $90,190,000.

Q Why was it going to the Bank of New York Mellon?

A The Bank of New York Mellon was the correspondent bank

for First Gulf Bank.

Q Who has an account at First Gulf Bank?

A This was the Privinvest Shipbuilding account at First

Gulf Bank.

MR. BINI:  You can take that down.

Q What began in July 2013 for you at Credit Suisse?

A My garden leave.

Q Were you required during your garden leave to follow all

Credit Suisse policies and conditions?

A Yes.  Whilst you're not physically in the office whilst

on garden leave, you're still an employee and required to

follow all of the terms of your employment contract and all

the regulations that are in place as an employee.  

MR. BINI:  Your Honor, at this time I would ask to

publish Government's Exhibit 3031 in evidence -- no, 3131.  I

can never remember that.

THE COURT:  That's all right.

MR. BINI:  I apologize, Your Honor.

THE COURT:  3131 in evidence.  You may publish.

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   466
PEARSE - DIRECT - BINI

(Exhibit published.) 

Q What's the date of this email, Mr. Pearse?  

A The second of July 2013.

Q Who is it from and who is it to?

A It's from David Langford to myself, Jean Boustani, and

Safa.

Q Is David Langford that individual that works with Safa?

A Yes, he is a lawyer who works for Iskandar Safa.

Q And is this sent to your personal email?

A Yes, it is.

Q Is Mr. Safa on this email?

A Yes, he's the second recipient.  Safa Logistics

International Emirates.

Q What's the subject of this email?

A Trawlers.

Q What is this about?

A This is an email which is attaching a contract for the

purchase of fishing trawlers.

Q How much was the initial idea for the EMATUM project in

Mozambique?

A In March of 2013, the original proposal was for a

$250 million project.

Q Let's look to the contract.  Is there a proposed contract

attached to 3031 -- 3131?

A Yes.
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Q Let's look to 3131A in evidence.  What's that?

A That is a copy of the contract for the supply of 30

trawlers between Abu Dhabi MAR and as of yet to be identified

customer.

Q If we can go to page 3 of this draft contract.  What is

the subject of the contract?

A The provision of 30 trawlers with basic onboard spare

parts and operator training.

Q What are trawlers?

A These are fishing trawlers, fishing boats.

Q Looking to Roman numeral VII, what was the price of the

trawlers to be?

A $500 million.

Q Is that bigger than the original idea of this tuna

project?

A Yes, it is twice as much.

MR. BINI:  If you can go to the paragraph that has

"J, remuneration to third parties."  If you can blow that up,

Ms. DiNardo.

Q Is this similar to that provision we saw in the

Proindicus contract?

A Yes.  This is the same provision which confirms that the

contractor -- neither the contractor nor the customer will pay

bribes.

Q Who is the contractor for this?
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A Abu Dhabi MAR.

Q Is that a Privinvest company?

A Yes.

Q If we can go to 3131B in evidence, what is this?

A This is a specification document for the fishing vessels.

Q As far as you're aware, what types of ships did

Privinvest and Abu Dhabi MAR build?

A As far as I was aware, they built naval vessels and super

yachts.

Q Were you aware of them building fishing boats?

A I had not been aware, no.

Q If we can go to Government's Exhibit 2337 in evidence.

If we can go to the bottom email on page 1, I'll ask you:  Who

is that email from and who is it to?

A It's from myself to Jean Boustani, copying Detelina

Subeva.

Q Are you using your personal Hotmail again?

A Yes.

Q Why did you write, "Jean, some questions for you and some

for Antonio"?  What did you mean?

A The email was designed to ask a number of questions which

related to the EMATUM project, the fishing project, and some

of which would be answerable by Mr. Boustani and some which

were addressed to Antonio do Rosario.

Q I want to ask you about your point 2.  What did you
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write?

A "Can we use the bond market?"

Q Why did you write that?

A I was asking whether or not -- I was asking Mr. Boustani

whether or not he had sought approval to structure the loan as

a bond.

Q How did the defendant respond?

A "Bro, Antonio will go ahead and" --

THE COURT:  Slow.  Slow it down.  Vader.

THE WITNESS:  Apologies, Your Honor.  "Bro, Antonio

will go ahead and all suggestions needed in order to maximize

the funding size.  So I suggest we tell him what we need and

he will implement it.  As for contract and pricing and specs,

they are all with David."

Q What did you understand the defendant to mean when he

wrote, "Antonio will go ahead and all suggestions needed in

order to maximize the funding size?"

A I understood that he meant that Antonio do Rosario would

speak to the relevant people within the Mozambican government

to maximize the size of the loan.

Q I don't understand.  Who is buying these boats?

A An entity owned by the government of Mozambique.

Q Who is Antonio do Rosario again?

A He was the chief -- the CEO of Proindicus at this point.

Q Would he become the individual who would be the head of
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EMATUM as well?

A Yes.  He was also the CEO of EMATUM as well.

Q Would they be buying the fishing boats?

A Yes.

Q Is he on this email?

A No, he's not.

Q Who is speaking for the Mozambicans?

A This is an email from Mr. Boustani.

Q How did you respond after the defendant told you that

Antonio do Rosario would do whatever was necessary to maximize

funding?

A "Okay.  Should have a plan for maximizing funding by the

end of week.  Got the spec, et cetera, missed the David email

until this AM."

MR. BINI:  Your Honor, at this time I would like to

move into evidence Government's Exhibit 3081.

THE COURT:  Any objection?

MR. SCHACHTER:  May I have just a moment, Your

Honor?

THE COURT:  Of course.

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 3081, was received in evidence.) 

(Exhibit published.) 

MR. BINI:  Thank you, Your Honor.  If we can publish
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it and start, Ms. DiNardo, with the bottom email.  

Q I'll just ask you, Mr. Pearse, I want you to walk through

the email.  Was this eventually forwarded to you, this email

chain?

A I believe it was, yes.

Q Look at the bottom email from July 4th, 2013, at 18:49,

who was that from?

A That's from Jean Boustani.

Q What did the defendant write?

A "Hi, Najib.  We need please to get Mr. Surjan Singh, a

British national, a UAE residency on Logistics I guess.

Andrew will coordinate the matter with you.  Surjan might be

arriving next week.  Thanks.

"Andrew:  Najib is the CFO of the group.  His mobile

number is 971 50 772 5354.

Q How did Najib Allam respond?

A "Okay.  And yes on Logistics."

Q How did you respond?

A "Thanks, Najib.  Is Monday okay to do everything?"

Q What's going on?  What are you talking about in these

emails?

A This is the beginning of the process to acquire a

residency permit in the UAE for Surjan Singh.

Q Did you have any discussions with defendant about that?

A Yes.
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Q Why was Privinvest assisting you to get a residency

permit for Surjan Singh?

A In order so Surjan Singh could open a bank account in the

United Arab Emirates.

Q Why?

A In order that he could receive monies that were to be

paid by the investor of the kickback into that account.  

MR. BINI:  Your Honor, at this time I would like to

publish 2338 which is in evidence.

THE COURT:  You may publish.

(Exhibit published.) 

Q Do you -- 2338.

Do you recognize this email chain, if we just look

to the top for a moment?

A Yes, I do.

Q Who are the participants in the email chain?

A Ms. Subeva, Mr. Boustani, David Langford, and myself.

Q Does this relate to what would be the ultimate EMATUM

contract?

A Yes.

Q The last email that we viewed regarding the size of the

contract, how much was it on July 2nd, 2013?

A $500 million.

Q If we can go to page 3, I'm going to ask you to look at

the email from the defendant on July 4th, 2013, at 17:46.
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What did the defendant write?

A "David, it seems we can reach a volume of 750 million

U.S.D.  So kindly adjust the number of trawlers to 45 instead

of 30.  Thanks, mate."

Q Who did the defendant write this email to?

A He wrote it to myself, David Langford, Safa, and Detelina

Subeva.

Q How much had the potential transaction increased?

A By this point it was clear that the transaction could be

increased from 500 million to $750 million.

Q Was that 500 million figure the one we saw from July 2nd,

two days ago?

A Yes.

Q If we can go to the first page of the email chain.  I'll

ask you to look at the email from July 5th, 2013, at 11:12.

Had Ms. Subeva in the interim emails asked a number

of questions regarding how to justify this price?

A Yes.

Q What did the defendant write?

A "Hi, Lina.  Antonio is" -- excuse me.  "Antonio is the

perfect person to feed us with all data, rationale, et cetera,

in Moz.  We just give him the headlines, technology transfer,

empowerment of people, establishing the shipbuilding industry,

fish revenues, et cetera."

Q What did you understand the defendant to mean?
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A There was certain information that Ms. Subeva and I

needed in relation to building a business plan for the EMATUM

transaction, and the defendant was identifying Antonio

do Rosario as the perfect person who could provide us with

that information.

Q Okay.  If you can go to Government's Exhibit 2339 in

evidence.

MR. BINI:  May I publish that, Your Honor?

THE COURT:  You may.

(Exhibit published.) 

Q What is the date of this email, Mr. Pearse?

A Fifth of July 2013.

Q Who is it from and who is it to?

A It's from myself to Antonio do Rosario, Jean Boustani,

and Detelina Subeva.

Q What is the subject of the email?

A Fishing fleet financing.

Q What did you write?

A "Dear Antonio, attached is a presentation outlining the

proposed structure for the financing and the areas we will

need to cover as diligence.  I look forward to seeing you on

July 15.  All the best."

Q Why were you emailing Antonio do Rosario?

A I was -- Antonio do Rosario was the CEO of Proindicus,

the person I knew who represented the Mozambican government at
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that time, and I was sending him a proposal to -- on how to

structure the EMATUM or the tuna fishing fleet financing, and

also to highlight the diligence questions in areas that would

be asked by the banks in relation to their diligence of that

project.

Q And why were you copying the defendant on this?

A Because the defendant was the person who had the

relationships in Mozambique and was copied on all issues of --

related to these transactions.

Q If we can go to the attachment 2339-A in evidence.  Is

this the PowerPoint that was attached that you sent to Antonio

do Rosario, the defendant, and Detelina Subeva?

A Yes, it was.

Q What's the title?

A "Fishing fleet financing."

Q If we can go to the second page.  What does it indicate

that Palomar will arrange at the very top of the document?

A Seven-year, $750 million financing for the Republic of

Mozambique to acquire a fleet of 45 fishing trawlers.

Q Does it indicate a guaranty?

A Yes, it does.

Q Who is going to guaranty this bond?

A The Ministry of Finance of Mozambique.

Q How did it say the financing would be raised?

A The intention was to raise the financing in the
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international bond markets.

Q Why were you using the international bond markets for the

EMATUM loan?

A To maximize the size of it.

Q What was the difference between this and the syndicated

loan that was Proindicus?

A Firstly, the structure of the financing was different,

slightly more complicated.  But the objective of having this

more complicated structure was to convert the loan into a

bond, and the objective of that was to sell that bond to

international investors because the bond market is

substantially larger in size than the loan market.

MR. BINI:  You can take that down.

Your Honor, may I publish Government's Exhibit 2347

in evidence?

THE COURT:  You may.

(Exhibit published.) 

Q What's the date of this email?

A Twenty-first of July 2013.  

MR. BINI:  Okay.  I'm going to ask you now,

Ms. DiNardo, to go to the email on page 2.  An email from the

defendant on July 21st, 2013, at 10:27.

Q What's the subject of this email?

A Fishing project timeline.

Q Who is it from and who is it to?
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A It's from Jean Boustani to Detelina Subeva, Antonio

do Rosario, and myself.

Q Was the defendant responding to Ms. Subeva's email below?

A Yes.

Q What did he write?

A "Hi, Lina.  Antonio is now addressed.

My brother, we need your marshal skills to finish by

August 19 as per the below email.  You'll have my final

adjusted contract by Tuesday.  We will go for 800 million so

we keep a cushion for Proindicus interest payment next year."

Q What did you understand the defendant to mean when he

said, "Antonio is now addressed"?

A I took that to mean that Antonio do Rosario had been

copied into the email chain.

Q Did Ms. Subeva not have his email?

A I do not know whether she had his email.  I believe she

did.

Q But he was not on the email below from Ms. Subeva.  Is

that what he's referring to?

THE WITNESS:  Could you go up?

A No, he was not.

Q Okay.  Going back up to the email from the defendant, did

you have any understanding of what he meant when he wrote, "My

brother, we need your marshal skills to finish by August 19"?

A He was referring -- he was addressing that particular
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line to Antonio do Rosario, and he was asking Antonio to use

his political skills in Mozambique to finish the project by

August 19.

Q How big is the EMATUM deal now, according to the

defendant's email?

A Excuse me.  $800 million.

Q What did you understand the defendant to mean, "so we

keep a cushion for the Proindicus interest payment next year"?

A The intention here was that from the $800 million that

was raised, an amount would be set aside to pay the interest

payments that was due in March of 2014 on the Proindicus

loans.

Q Was there a concern about Proindicus' health at this

point?

A There was developing concern, yes.

Q Was that money, in fact, set aside?

A No, it wasn't.

Q If we can go to the first page, I want to ask you about

an email on July 21st, 2013, at 8:44 p.m.

Is that email from you, Mr. Pearse?

A Yes, it is.

Q What did you write?

A "We have a unique opportunity to get this done within the

next month.  If we miss this window, there is no guaranty that

we will get the bond done this year."
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Q Why did you write that, Mr. Pearse?

A I received information from Surjan Singh at Credit Suisse

that the bond market was -- the bond market was ripe for a

transaction of this type now.  The bond market is seasonal,

and it's not always the case that bond investors want to buy

this type of risk, but at this point in time it was clear that

it could be sold to investors.

Q How did the defendant respond?

THE WITNESS:  I'm sorry.  Would you expand the

email, please, so I can see the one below?

A He responds, "We can decrease the trawlers to 25 and add

two 45-meter OPVs with special systems to protect the

trawlers.  Is that better, Andrew?"

Q What did you understand the defendant to mean in that

sentence?

A He was adjusting the number of fishing trawlers that

would be supplied under the contract to reduce it to 25 but

also to add two 45-meter offshore patrol vessels.

Q Was he changing the number of boats?

A Yes, he was.

Q And the types of boats?

A Yes.

Q Was he asking you for your opinion?

A He was, yes.

Q Did you have a background in tuna fishing?
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A No.

Q Did he ask Antonio do Rosario, the Mozambican person who

is the head of EMATUM, to make this change?

A Not that I'm aware of.

Q How did you respond?

A "Two big fisheries protection boats makes a lot of sense

and ties into fisheries master plan."

Q What did you mean?

A My concern related to the diligence the banks would be

conducting on this transaction.  One of the useful things that

existed was -- or had preexisted this proposal was a fisheries

master plan by the Mozambican government itself.  They had

from, I believe, 2011 identified the need to develop a fishing

fleet.  That fisheries master plan was something I had seen,

and in that plan there was an element for having fishing --

fisheries protection vessels.  These are boats designed to

make sure that the foreign fishing boats or fishing trawlers

were honestly telling the government how much they caught,

declaring what they caught correctly.

So adding two fisheries protection boats was better,

in my opinion, because it tied into that plan, the fisheries

master plan.

Q Did you think it would be easier to push through the

loan?

MR. SCHACHTER:  Objection.
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THE COURT:  Overruled.  Asking his opinion.

A In my opinion, the banks would -- Credit Suisse would --

would find that comforting, yes, that the proposed project was

in line with the fisheries master plan from some time ago.

Q How did the defendant respond to your email?

A "Perfect.  Brother Tony have now a perfect package, 21

trawlers and three 45 meters for $800 million."

MR. BINI:  Your Honor, at this time I would seek to

admit Government's Exhibit 2355.

THE COURT:  Any objection to 2355?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  It's admitted.

(Government Exhibit 2355, was received in evidence.) 

MR. BINI:  If I can publish it?

THE COURT:  You may.

(Exhibit published.) 

MR. BINI:  If you can go to the second page,

Ms. DiNardo, and the bottom email.

Q Who is this email from and who is it to?

A It is from Detelina Subeva to Jean Boustani and myself.

Q What did Ms. Subeva -- I'm sorry.  What's the date of the

email?

A Twenty-fourth of July 2013.

Q What's the subject?

A "Document for Surjan."
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Q What did Ms. Subeva write to the defendant?

A "Hi, Jean.  I will send you now a clean email with a tuna

master plan to please send to Surjan for translation.  It

can't come from me just yet, so please could you" -- let me

start again.  "So please could you send on just the document

without including my email?  Thanks so much, Lina."

Q What did you understand Ms. Subeva to be asking the

defendant to do?

A To send a document to Surjan Singh at Credit Suisse which

she could not send herself.

Q Why couldn't she send it?

A Because that would have revealed that she was working on

the EMATUM project whilst still being an employee of Credit

Suisse.

Q How did the defendant respond to Ms. Subeva's request?

A "Sure, habibi."

Q What does "habibi" mean?

A I believe it means "dear."

MR. BINI:  Your Honor, at this time I would seek to

admit Government's Exhibit 3134 in evidence.

THE COURT:  Any objection?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  You may publish.

(Government Exhibit 3134, was received in evidence.) 

(Exhibit published.) 
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Q Looking to the earliest email, Mr. Pearse, on the last

page, what is the date of that email?

A Twenty-fourth of July 2013.

Q Who is it from?

A David Langford.

Q Who is it to?

A Detelina Subeva, myself, and Jean Boustani.

Q Is it at your personal email?

A Yes, it is.

Q And Ms. Subeva's personal email?

A Yes.

Q What did Mr. Langford send?

A He sent the tuna contract, which was the procurement

contract for the tuna fishing fleet.

Q Did you respond?

A Yes, I did.

Q I want to ask you about points two and points four.  In

point two, why did you write, "Can we increase the storage

capacity on the trawlers from 24 tons to 30 tons?"

A The document that I had received from David Langford

included the technical specification of the fishing boats that

were to be supplied.  At the same time I had been preparing a

business plan for EMATUM which projected a certain amount of

fish to be caught and revenue generated from fishing.  That

required the trawlers, the fishing trawlers to stay at sea for
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a certain number of days a year and to be able to catch a

certain amount of fish whilst they were at sea, and in order

to do that, they need to be able to -- they needed the storage

capacity on the vessel to stay at sea long enough to catch

30 tons every time they went out.

The business plan was built to be a model which said

amount of -- the number of vessels, the amount of fish they

caught, multiplied by the value of the fish, and that was the

basis for which the revenue model was constructed.

Q I want to ask you about point four.

MR. BINI:  Ms. DiNardo, could you blow that up?

Q Why did you write, "Also, the boats need to be able to

operate for longer and must have freezing capabilities in its

fish store"?

A The ability for the vessels to stay at sea longer was for

the reason I just described, so in order to be able to

theoretically catch the number -- or the amount of fish

required to generate the revenue to sustain the business

model.

In addition, the business plan assumed that the tuna

that was caught would be sold into more lucrative tuna

markets, the most lucrative being the sushi market, whether

that's in Europe or Japan.  There was a technical requirement

for tuna be frozen to minus 60 at least in order to be

eligible for -- to be sold as tuna for sushi.  The
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specification that had been provided by David Langford did not

have that freezing capability.  

MR. BINI:  Your Honor, at this time if I could admit

2361?

THE COURT:  Any objection to 2361?

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted.  You may publish.

MR. BINI:  Thank you, Your Honor.

(Government Exhibit 2361, was received in evidence.) 

(Exhibit published.) 

Q Looking to the bottom email, who is that email from?

A Surjan Singh.

Q Who is it to?

A Jean Boustani.

Q What was -- which email for Surjan Singh is it from?

A It's from his Credit Suisse email.

Q And what was he sending the defendant, Jean Boustani?

A He was sending copies of the loan agreement guaranty and

fee letter for the Mozambican government.

Q Is this in relation to EMATUM?

A Yes, it is.

Q If we go to the first page, did the defendant respond?

A Yes, he did.

Q Who did he add to the email?

A Antonio do Rosario and Isaltina Lucas.

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



   486
PEARSE - DIRECT - BINI

Q Was this email then forwarded to you and Ms. Subeva?

A I believe it is.

MR. BINI:  If we can work our way up in the email

chain.

Q What was the defendant asking?

A He asked, "What is right up/model?"

Q Was that a question asked by Surjan Singh?

A Yes, it was.

Q If we go the top email from July 27, 2013, at 7:17 p.m.

What did you write to defendant?

A "We're going to send both shortly.  Please, bro, don't

just forward but rather create a new email and attach the

docs.  CS is very sensitive to seeing our names involved.  PS,

also please take a quick look to make sure nothing you object

to."

MR. BINI:  If we can -- all right.  The government

would now seek to admit, Your Honor, Government's

Exhibit 2362.

THE COURT:  Any objection to 2362?

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted.  You may publish it.

(Government Exhibit 2362, was received in evidence.) 

(Exhibit published.) 

Q I want to ask you about the top email from July 27th.

MR. BINI:  If you can blow up that top email,

GEORGETTE K. BETTS, RPR, FCRR, CCR
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Ms. DiNardo.  

Q What's the date of this email?

A Twenty-seventh of July 2013.

Q Who is it from?  Who is it to?

A It's from Ms. Subeva to Mr. Boustani and myself.

Q What did Ms. Subeva write?

A "Hi, Jean.  Sending you a full info package to please

send to Surjan in a clean email without my email details.  I

will send you a separate email for Isaltina.  As for her, it

will just be the presentation.  Thanks so much, Lina."

Q What did you understand Ms. Subeva to mean?

A She was sending the information package that Surjan had

requested in the previous email to Mr. Boustani and asking

Mr. Boustani to create a clean email and attach that

information package before sending it to Surjan.  

MR. BINI:  Your Honor, at this time if the

government could admit Government's Exhibit 2365.

THE COURT:  Any objection?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 2365, was received in evidence.) 

(Exhibit published.) 

Q Is this a related email, Mr. Pearse?

A Yes, it is.

Q What did you write on July 27th, 2013, at 9:47 p.m. to
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the defendant and Detelina Subeva?

A "By the way, if you go into the properties for each doc,

it shows you as the author.  You may want to delete and

resend."

Q What did you mean by that?

A In the preceding email Ms. Subeva had sent the

feasibility materials for the financial model to Mr. Boustani.

If you go to the properties of a Word or Excel document, you

can establish who the author of that document is.  It is

written in the properties of the top section of the Word or

email -- sorry -- Word or Excel file.  And I was suggesting

that Ms. Subeva delete the fact that she was the author of

those documents before they were sent.

THE COURT:  I am suggesting that it is now 5 p.m.

and I'm keeping my word.  We are going to adjourn for the day.

Ladies and gentlemen of the jury, do not discuss the

case.

Mr. Pearse, do not discuss the case while you're off

the witness stand.

Have a good night, ladies and gentlemen.  We'll see

you tomorrow morning at 9:30.  Thank you.  We're adjourned for

the day.

(Jury exits courtroom.) 

THE COURT:  You may step down, Mr. Pearse.  Thank

you.
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THE WITNESS:  Thank you, Your Honor.

THE COURT:  See you tomorrow morning.  

All right.  Do we have any issues to address outside

of the presence of the jury while the defendant is present?

Any procedural issues?

MR. JACKSON:  None from the defendant.  Thank you,

Your Honor.

THE COURT:  From the government?

MR. BINI:  Your Honor, I realize --

THE COURT:  Why don't you sit down and use the

microphone.  Everyone can sit.  I'm sorry, ladies and

gentlemen.  Be seated.

MR. BINI:  I apologize.  When I admitted

Government's Exhibit 2206, there was an email attached to it,

2207, and I did not seek its admission.  It was an invoice.

So I would apologize for not seeking its admission.

I thought I admitted it, but I would seek its admission now.

THE COURT:  Any objection to 2207?

MR. SCHACHTER:  We have no objection.

THE COURT:  All right.  It's admitted.

MR. BINI:  Thank you.

THE COURT:  We'll deem it to relate back to the time

it was published to the jury.

MR. BINI:  Thank you, Your Honor.

THE COURT:  Thank you.  Anything else from the
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government?

MR. BINI:  No, Your Honor.

THE COURT:  From the defense?

MR. JACKSON:  One slight issue, Your Honor.  I just

want to memorialize, I think the parties understand one of the

exhibits that came in today came in subject to redactions that

the parties have agreed on.  I believe that's 2212.  So the

parties have agreed on those redactions.

THE COURT:  I'm sorry.  I had understood that the

redacted maybe it's a -- I apologize.  I understood that what

was being presented, in fact, was a redacted version.  You're

telling me that what was presented to the jury was the

unredacted version or was it the redacted version?

MR. BINI:  We redacted it.

THE COURT:  So the jury has not seen the unredacted

version?  The jury has seen the appropriately redacted

version; is that correct?

MR. BINI:  Absolutely.

THE COURT:  Is that correct?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Okay.  So that's fine.

MR. JACKSON:  I just --

THE COURT:  No, no.  That's the way it should be,

but the way you articulated it -- I have had cases where

occasionally lawyers have attempted to, quote/unquote, redact
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after the document has been shown to the jury, and that

creates what we technically refer to in the law as source,

which I assume not happen.  

All right.  Anything else?

MR. JACKSON:  No.  Thank you, Judge.

THE COURT:  All right.  Thank you.  We're adjourned

for the day.  See you tomorrow at 9:30.

MR. SCHACHTER:  Thank you, Your Honor.

MR. BINI:  Thank you, Your Honor.

(Whereupon, the trial adjourned at 5:00 p.m. to 

resume Friday, October 18, 2019 at 9:30 a.m.) 
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(In open court - jury not present.) 

THE COURTROOM DEPUTY:  All rise.  All rise.

The Honorable William F. Kuntz, II, is now 

presiding.

Criminal cause for trial, Docket Number 18-CR-681, 

USA versus Boustani. 

Counsel, please state your appearances for the 

record.  

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Lillian DiNardo, Katherine Nielsen, and we'll have Special 

Agent Tessone in a moment, for the United States.  

Good morning, Your Honor.  

(Defendant entered courtroom.) 

THE COURT:  Good morning.  

You may be seated.  We have the spellings.  You may 

be seated, ladies and gentlemen, and the public as well.  

Thank you.  

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.  

Good morning, Your Honor.  

THE COURT:  Good morning.  

MR. SCHACHTER:  Good morning, Your Honor.  

Michael Schachter on behalf of Mr. Boustani.  

THE COURT:  Good morning.

Mr. Boustani, I note your presence.  Good morning, 
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sir.  

THE DEFENDANT:  Good morning.

THE COURT:  Go ahead.  

MS. DONNELLY:  Good morning.  

Casey Donnelly on behalf of Mr. Boustani. 

THE COURT:  Good morning.  

MR. DiSANTO:  Good morning.  

Philip DiSanto on behalf of Mr. Boustani.  

THE COURT:  Good morning.  

MR. McLEOD:  Good morning.  

Ray McLeod on behalf of Mr. Boustani.  

THE COURT:  Good morning.  Please be seated as well.  

All right, do we have any procedural issues to 

address before the jury comes in?  

Anything from the Government?  

MR. BINI:  Not for the United States. 

THE COURT:  Thank you.  

Anything from defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right, would you have the CSOs bring 

in the jury.

And you can have the witness resume the witness 

stand, please.  

MR. BINI:  Thank you, Your Honor.  

THE COURT:  Thank you.
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(Jury enters.)

THE COURT:  Remember, when the light is on we can 

hear you.  Just click that little oval space and then you 

won't be heard.

(Pause.)

THE COURT:  Good morning, ladies and gentlemen of 

the jury.  Again, I appreciate your promptness.  We are at the 

end of the week.  We don't sit on Saturdays and Sundays, 

unlike some cases I used to try in the old days.  So thank 

you.  

Please be seated.  And ladies and gentlemen of the 

public, be seated as well.  

You can have the witness come back to the witness 

stand, and then we will resume.

(Witness entered the courtroom and resumed the 

stand.)

THE COURT:  Welcome back, Mr. Pearse.  Good morning, 

sir.  

And I am going to ask you the same question:  Have 

you spoken with anyone about your testimony since leaving that 

chair? 

THE WITNESS:  I have not, Your Honor. 

THE COURT:  Thank you, sir.  Please be seated.  

Counsel, please continue your inquiry.  

MR. BINI:  Thank you, Your Honor.  
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Your Honor, at this time, the Government would seek 

the admission of Government's Exhibit -- before I do that, 

I'll ask a question about something else.

(Continued on the following page.)
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A N D R E W   P E A R S E,

called as a witness by the Government, having been 

previously duly sworn/affirmed, was examined and 

testified further as follows:

DIRECT EXAMINATION (CONTINUING)

BY MR. BINI:

Q Yesterday, Mr. Pearse, you discussed your financial 

incentive in maximizing the loan financing for these 

transactions.  

I'd like to ask you:  Did the defendant have a 

financial incentive in getting larger loans?

A Yes, he did. 

Q How is that?

A Two reasons.  He was an employee at the company that was 

benefiting from the size of the -- the max -- the bigger the 

loan was, the bigger the contract for his employer.  

He was also a partner in Palomar.  And in relation 

to monies I received for the EMATUM and MAM transactions, 

which totaled just under $35 million, that was one-third of 

the distribution that was made by that company from its 

profits.  Mr. Boustani was a one-third owner, so he received 

the same amount of money as I did in relation to those two 

projects.  So $34 million that I'm aware of were paid to him.  

By maximizing the size of the loans, I maximized the 

amount of money that I received to get to the 34 million.  If 
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the loans had been smaller, I would have received less money.  

Consequently, so would Mr. Boustani. 

Q What did you mean by the contractor benefited?

A In all three -- for all three projects the contractor was 

the same company, whether it was building naval vessels or 

fishing boats or infrastructure for shipyards in Mozambique.  

So the larger the loan, the larger the contract was that was 

awarded to the contractor.  

As I mentioned yesterday, the original tuna fleet 

concept was for a $250 million project.  Ultimately, through 

the ability to raise more money, the project was finalized at 

$850 million.  

So what I am trying to say, sir, is that the size of 

the project was dictated by the amounts of money the banks 

were prepared to lend.  The bigger the project, the more money 

was paid to the contractor, and the more money that was paid 

to myself. 

Q And the defendant?

A And the defendant, sir.  

MR. BINI:  At this time, I would seek to move in 

Government's Exhibit 2373.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor. 

THE COURT:  It's admitted.  You may publish. 

(Government's Exhibit 2373 was received in 
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evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q If we can look to the bottom e-mail, Mr. Pearse.  What is 

the date of this e-mail?

A The 31st of July of 2013. 

Q Who is it from, and who is it to?

A It's from Jean Boustani to Surjan Singh.  

Q What did the defendant indicate to Surjan Singh?

A He says:  "Hi, we will need to make the loan 825, please.  

25 on top of the 50 to the borrower.  Is that possible?"

Q How did you receive this e-mail, Mr. Pearse?

A It was forwarded to me by Mr. Boustani.

MR. BINI:  If we can now go to Government's 

Exhibit -- or let me ask the Court if I can move into evidence 

Government's Exhibit 2375?  

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  You may publish.  It's admitted.

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibit 2375 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q What's this e-mail, Mr. Pearse?  
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A (No response.)

Q If we can go to the second page, the e-mail July 31st, 

2013, at 10:42 a.m., from you to Mr. Boustani.  

Could you read that e-mail to the jury, Mr. Pearse.  

A "Can we name a couple of shipyards that borrower would 

have contacted?  And are there price comparisons we can show?"

Q What were you writing about, Mr. Pearse? 

A The background was -- to this question was that I was 

aware that Credit Suisse, as part of their diligence process, 

would inquire whether or not Privinvest had been awarded the 

contract for the fishing boats as part of a competitive tender 

process. 

Q What's a "competitive tender process"?

A Where there are multiple companies that provide quotes; 

or offer to supply the ships, in this case.  And they -- the 

government of Mozambique has a choice to choose from a number 

of different options and potentially by reference to what was 

the cheapest or the most efficient, but they would have had 

more than one option to look at. 

Q Why would that be important to Credit Suisse in 

considering the EMATUM loan and bond?

A Because the time period, it was the end of July, 2013.  

This was three months after Credit Suisse had made the 

original $372 million loan to Proindicus involving Privinvest 

as a contractor.  The Proindicus loan had increased by this 
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stage by another 100 million to 472 million.  Again, the 

$372 million loan to Proindicus had just been increased by 

$100 million in June with the same contractor, Privinvest.  

And now, Credit Suisse was being asked to consider 

another project in Mozambique with the same contractor for 

even more vessels.  And I knew as a former banker -- or still 

current banker, that one of the questions I would have asked 

was, why Privinvest?  Why did Mozambique choose Privinvest 

again for another project so soon after the first one?  

MR. BINI:  Ms. DiNardo, can we go to the first page?

BY MR. BINI:

Q And, Mr. Pearse, I'll ask you to read the defendant's 

response to your e-mail.

A "I'd really prefer that price to be done by CS.  We are 

very, very comfortable.  The trimaran and trawler are pretty 

much unique designs.  Can't benchmark them to other products." 

Q Let me stop you right there.  

What did you understand the "trimaran and trawler" 

to refer to?

A The -- at this stage, the project was designed to include 

fishing trawlers and three offshore patrol vessels.  Those 

offshore patrol vessels were trimarans.

Q Okay.  

A They had three hulls. 

Q Three hulls?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - direct - Bini

SAM     OCR     RMR     CRR      RPR

505

A It's a boat with three -- three hulls, yes.  

Q Okay.  If you could read the rest of the defendant's 

response.

A "Let's say they contacted South African yards and Spanish 

and Portuguese.  Without naming."  

Q What did you understand the defendant to mean when he 

wrote:  "Let's say they contacted South African yards and 

Spanish and Portuguese"?

A He was suggesting that Credit Suisse be told that EMATUM 

had contacted South African shipyards, Spanish shipyards, and 

Portuguese shipyards, prior to awarding the contract to 

Privinvest. 

Q How did you respond?  

A "Can you let me know when you are free to speak?"

Q And how did the defendant respond?

A "Bro, the three names of shipyards, FYI, Damen:  Holland; 

Fincantieri:  Italy; and Navantia:  Spain."  

Q Do you know if -- well, let me ask first, what did you 

understand the defendant to be putting here with these three 

names of shipyards?

A He was providing details of competitor shipyards, whose 

names could be provided to Credit Suisse as shipyards that had 

been involved in tendering for the EMATUM fishing boat 

project. 

Q Do you know if it was true?
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A It wasn't true. 

Q How do you know that?

A I discussed it with the defendant. 

Q Was this information important to Credit Suisse in 

considering this loan and bond?

A It was one of the important pieces of information. 

Q Why would that information be important?

A Because it would justify why -- that Mozambique has 

chosen Privinvest, and would take away a concern that was in 

their mind as to what would -- what would motivate Mozambique 

to do another project with the same contractor so soon after 

the previous one.  

MR. BINI:  Thank you.  You can take that down, 

Ms. DiNardo.  

Your Honor, at this time, the Government would offer 

Exhibit 2377.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor.  

THE COURT:  It's admitted.  You may publish. 

(Government's Exhibit 2377 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q I am going to ask you, Mr. Pearse, if you can look at the 

e-mail from the defendant to you on the first page on 
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July 31st, 2013, at 00:11.  

And take a moment to read that, and then tell the 

jury what the defendant was setting out.  

A This is an e-mail to me asking for my comments on what 

would ultimately be sent by Mr. Boustani to Surjan Singh, who 

was at Credit Suisse running the due diligence process.  And 

it was in response to a question from Credit Suisse as to why 

had ADM been appointed by EMATUM as the contractor, and -- 

Q What's "ADM"?

A Abu Dhabi MAR, the subsidiary and contractor for -- a 

subsidiary of Privinvest and contractor for the EMATUM 

project.  

So the items listed in this e-mail are designed to 

help justify why Abu Dhabi MAR was chosen, and it -- also to 

give broad details as to the profitability of the project for 

Privinvest. 

Q What did you understand the defendant to mean when he 

wrote:  "Let me know if we put all info into one doc and we 

send it to Surj"?

A He was asking whether or not, after I commented on these 

points, he should then write a separate document, which 

included everything that was in here or any other further 

comments, and send it to Surjan Singh at Credit Suisse. 

Q I am going to ask you about point 4.  

Do you see where the defendant writes:  "The trawler 
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cost is 11.8 million" -- is that euro or pound?

A Euro. 

Q -- "euro and the cost of the trimaran is 23.8 million 

euro"?  

Do you know what the defendant meant in point 4?

A That this was the cost price for building each of the 

vessels.  The trawlers were 11.8 million euro, and the 

trimaran cost was 23.8 million euros, I believe was indicated 

the price to build. 

Q What would that be in dollars?

A I believe at the time, and the exchange rates at the 

time, that would have been approximately 14-1/2, $15 million 

for the trawler, and 26, $27 million for the trimarans.  

Q And what did you understand point 5 to mean?  

If you can read that to the jury first. 

A "The ToT cost is 150,000 euro for the trawler and 300,000 

euro for the trimaran." 

Q What did you understand "ToT cost" to mean?

A "ToT" stands for transfer of technology.  

As part of the contract, Privinvest were providing 

technical specification of the vessels to EMATUM to allow, in 

theory, EMATUM to be able to build the same vessels, itself.  

And that transfer of technology, that was valued by Privinvest 

at 150,000 euros per trawler, and 300,000 euros per trimaran. 

Q What would that be, approximately, in United States 
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dollars, Mr. Pearse?

A Approximately $180,000 for the trawlers, and $360,000 for 

the trimarans. 

Q Now, I want to ask you about point 6.  The defendant 

said:  "Adding all of that, you are at a 480M$ cost."  

What did you understand the defendant to mean?

A Taking all of the above costs, the cost per trawler and 

the cost per trimaran, plus the cost of the transfer of 

technology, if you multiplied those numbers by the number of 

trawlers and trimarans being supplied, he arrived at a total 

cost of $480 million.  

Q What does that represent?

A I believe that is representing the cost to Privinvest of 

building those vessels. 

Q Is this the 24 fishing boats and the three trimarans that 

would be the EMATUM deal?

A Excuse me.  Yes, that's right.  Twenty-four fishing 

trawlers and three trimarans or offshore vessels. 

Q What does the defendant set out in point 7?

A He sets out the elements, which are built into pricing 

via any contractor for its goods.  So the previous values of 

4 -- Items 4 and 5 of his e-mail have been the cost to 

Privinvest of building the vessel.  

And then on top of that, he was adding costs for 

insurance, for management, for overhead, for various other 
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expenses of running a business, to arrive at a additional cost 

over and above the pure cost to build the vessels. 

Q What was that additional percentage that he indicated 

would be required?

A 36.5 percent. 

Q Can you tell me, Mr. Pearse, looking at point 8, what 

does the defendant then set out?  

A He then sets out a calculation, whereby he is trying to 

multiply 480 million, that's -- which was the cost to 

Privinvest of construction, by -- to add to the 36 percent 

margin or profit, cost provision, to arrive at $754 million. 

Q Is his math right?

A It doesn't appear to me to be correct, no. 

Q Why don't you think it's right?

A Because if I multiplied 485 by 136 percent, which I think 

is the correct math, I don't arrive at 754. 

Q What do you arrive at, approximately?

A 640. 

Q $640 million?

A So, yes, $640 million. 

Q After you received this e-mail, what did you do?

A I responded -- sorry, excuse me.  

I forwarded that e-mail to an e-mail address called 

Dilawar Property Limited, a Gmail address.   

Q Whose Gmail address was that?
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A That's the personal Gmail address of Surjan Singh.  

Q Why were you sending this information to Surjan Singh's 

personal e-mail address?

A So that he had the information to be able to convey to 

Credit Suisse as to how the -- how Privinvest were pricing the 

project, and to be able to describe the profit margin.  

Q Why didn't you send it to his Credit Suisse e-mail?

A At this point in time, Surjan Singh's primary role in the 

scheme was to ensure that the due diligence process for EMATUM 

was -- went as seamlessly as possible.  

I was providing this information to him in advance 

of it being sent to Credit Suisse, so that he was aware and he 

was able to position the transaction as favorably as possible 

within Credit Suisse.

MR. BINI:  Thank you.  You can take that down, 

Ms. DiNardo.  

At this time, the Government would seek the 

admission of Exhibit 2384 and 2384-A. 

THE COURT:  Any objection to the admission of those 

exhibits?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  They are admitted.  You may publish.  

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibits 2384 and 2384-A were received 

in evidence.) 
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(Exhibit published.) 

BY MR. BINI:

Q If we can look to 2384, and look to the top portion of 

the first page of the e-mails.  

What's the date of these e-mails, Mr. Pearse?

A August 2nd, 2013. 

Q Looking to the top e-mail, who is that from?

A It's from Jean Boustani. 

Q Who is it to?

A Detelina Subeva and myself. 

Q Is that using your private e-mails?

A Yes. 

Q What did the defendant forward you?

A He was forwarding me documents that he'd received from 

employees at Credit Suisse. 

Q Is that the e-mail one below?

A Yes. 

Q Who are those employees?

A Edward Kelly, Surjan Singh, and Galina Barakova. 

Q What were the materials related to?

A These were the documents that set out the due diligence 

questions and due diligence areas that Credit Suisse was going 

to focus on when they came to Mozambique for their due 

diligence trip, which was scheduled to be around about the 

same time.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - direct - Bini

SAM     OCR     RMR     CRR      RPR

513

Q Why was the defendant sending you, to your personal 

e-mail, the due diligence questions for EMATUM?

A So that we were aware of the questions, that I was aware 

of the questions.  And in order to be able to assist in 

preparing the answers to some of the questions. 

Q Did the defendant know you were going to do that?

A Yes, that's why he sent it to me.

MR. BINI:  If we can look to 2384-A.  

(Exhibit published.) 

BY MR. BINI:

Q What's that, Mr. Pearse?  

A This is the first page of the due diligence questions 

that was referred to in the previous e-mail that were to be 

asked of the Ministry of Finance of Mozambique. 

MR. BINI:  And if we can go to 2384-B.  

(Exhibit published.) 

BY MR. BINI:

Q What's that, Mr. Pearse?

A This is the second document, which addresses questions 

which are more specific to the actual project, rather than to 

the financial position of the Government of Mozambique.  

The previous -- excuse me.  The previous document 

had focused on the economic situation of Mozambique, who was 

to be the guarantor.  These questions relate to the underlying 

project that was being developed.    
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MR. BINI:  Your Honor, at this time, I would ask to 

admit -- oh, Your Honor, I just want to be clear.  

I am not sure that I mentioned 2384-B.  I would ask 

its admission with 2384-A and 2384. 

THE COURT:  Any objection to 2384-B being admitted?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  It's admitted.  You may publish. 

MR. BINI:  Thank you.  

(Government's Exhibit 2384-B was received in 

evidence.)

MR. BINI:  Your Honor, at this time, I would request 

permission to admit 2391.  

THE COURT:  Any objection?  

MR. SCHACHTER:  May I have just a moment, Your 

Honor?

THE COURT:  2391.

(Pause.) 

MR. SCHACHTER:  No objection.  

THE COURT:  It's admitted.  You may publish.  

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibit 2391 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q I'd like to ask you to look to the e-mail from Surjan 
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Singh on the bottom of the first page that also is on the top 

of the second page.  

MR. BINI:  If you could blow that up, Ms. DiNardo, 

for Mr. Pearse.  

BY MR. BINI:

Q What's the date of this e-mail, Mr. Pearse? 

A The 2nd of August, 2013. 

Q Who is it from, and who is it to?

A It's from Surjan Singh to Jean Boustani. 

Q What's the subject?

A "DD Trip." 

Q What does "DD Trip" refer to?

A Due diligence trip. 

Q What was going on at this time period?

A Credit Suisse was doing the background work, the due 

diligence, to understand the EMATUM fishing project; and was 

about to arrive in Mozambique to ask the questions that were 

referred to in those previous documents we've looked at. 

Q Looking up to the next e-mail in the chain, what did the 

defendant do?

A He forwarded that to myself and Detelina Subeva. 

Q Why?

A In order that we had the information Surj had provided in 

his e-mail to Mr. Boustani. 

Q Are you and Ms. Subeva still Credit Suisse employees at 
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this time?

A On this day, yes. 

Q Yesterday I had asked you about when you left Credit 

Suisse.  When was that again?

A Approximately the 13th of September of 2013.  

Q Do you know when Ms. Subeva left Credit Suisse? 

A I do not know her termination date, no. 

Q Do you know the approximate time period?

A To the best of my knowledge, it was approximately the 

same as mine. 

Q How did you respond to the defendant, Jean Boustani?

A "John, do you know if the fishing lady and Isaltina are 

up to speed with the project?"  

Q What did you mean to refer to -- who did you mean to 

refer to when you said "the fishing lady"?

A The Deputy Minister of Fisheries in the Government of 

Mozambique.

Q Who did you mean to refer to when you said "Isaltina"?

A That was a reference to Isaltina Lucas, the National 

Director of Treasury at the Ministry of Finance of Mozambique. 

Q Were they the people who would be involved in the 

approval process for EMATUM on the Mozambican side?

A In this context, the -- they were -- they were to be 

involved in the due diligence process for the EMATUM project. 

Q Who was going to ask questions of them?
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A Credit Suisse. 

Q Why would they ask the Ministry of Fisheries in 

Mozambique about this tuna fishing project?

A Because it was a fishing project sponsored by the 

Government of Mozambique, the most logical ministry to have 

oversight was the Ministry of Fisheries. 

Q How did the defendant respond regarding whether Ms. Lucas 

and the head of the Ministry of Fisheries would be ready for 

due diligence questions regarding this loan?

A "I am sure they're not.  They just completed today EMATUM 

papers.  Tony signed as chairman and we have contract in 

30 min.  Will start crocodiling from Sunday."  

Q Who did you understand "Tony" to refer to?

A Antonio do Rosario. 

Q As chairman -- when the defendant writes:  Tony signed as 

chairman, we have contract in 30 minutes, what did you 

understand him to mean?

A That he was referring to the fact that Antonio do Rosario 

was chairman of EMATUM and was in the process of signing the 

contract for the supply of the -- of the fishing vessels with 

Abu Dhabi MAR.  

Q How much is this loan going to be for at this point?

A I don't recall whether it's 800 or $850 million.  

Q And is he indicating that do Rosario has signed-off on 

the contract, but the Ministry of Fisheries is not ready to 
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answer questions about it?

A That is how I read that e-mail, yes. 

Q What did you understand the defendant to mean when he 

wrote:  "Will start crocodiling from Sunday"?

A I understood that to mean that he would start discussing 

the project with Armando Guebuza, the son of the President -- 

the then President of Mozambique. 

Q "Crocodiling," what does that mean?

A The defendant had a nickname for Armando Guebuza, the 

son, which was "crocodilo."  "Croco" means crocodile. 

Q How did you respond to the defendant's e-mail?

A "I spoke to him.  I told him to focus questions relating 

to the project on Antonio and generic stuff specific to 

fishing to fishing lady.  He understands." 

Q Who were you referring to?

A The reference to "him" is to Surjan Singh. 

Q Why had you spoken to Surjan Singh?

A I had spoken to Surjan Singh to make him aware that the 

Ministry of Fisheries -- the Deputy Minister of Fisheries was 

potentially unaware of the project.  And to ensure that when 

he spoke to her, as the Credit Suisse representative, he ask 

questions that reflected the fact she may not know about the 

project. 

Q What did you write next to the defendant?  

A "Antonio needs just to be prepared and you can help him, 
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so no worries." 

Q What did you mean by that?

A I meant that Antonio do Rosario needed to be provided 

with full information relating to the project, but it wasn't 

so important in relation to Antonio.  Because Jean Boustani 

could be in that meeting and correct any mistakes that 

Antonio do Rosario might make in answering due diligence 

questions. 

Q Why would that be important?

A It was important to convey to Credit Suisse that all 

parts of Mozambican government were aware of, supported, and 

understood the need for the fishing project.  

If in the process of asking the questions it was 

clear to the bank that one of the key personnel was unfamiliar 

with the project or didn't support it, it would have -- it 

would have materially undermined the due diligence process.  

Antonio do Rosario was the chairman, so he would have been 

expected to know everything about the project.

MR. BINI:  Thank you.  You can take that down, 

Ms. DiNardo.  

Your Honor, at this time, the Government would offer 

Government's Exhibit 2393 and 2393-A through C.  

THE COURT:  Any objection to those documents?

MR. SCHACHTER:  One moment, Your Honor, please.  

THE COURT:  Do we need to take them seriatim?  
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MR. SCHACHTER:  Your Honor, I just don't -- I don't 

think I have them.  

MR. BINI:  I can walk over and provide a copy.  

THE COURT:  Yes.  Do you have them or do you need 

counsel to provide a copy to you now?  

MR. SCHACHTER:  I don't believe that we have them.  

THE COURT:  All right, would you provide a copy to 

your adversary, so he can take a look at them and advise the 

Court if he has any objection.  

MR. BINI:  Yes.

(Pause.) 

MR. SCHACHTER:  No objection, Your Honor.  

THE COURT:  Fine.  They're admitted.  You may 

publish.  

(Government's Exhibits 2393 and 2393-A through C 

were received in evidence.) 

(Exhibit published.)

(Continued on the following page.)
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DIRECT EXAMINATION

BY MR. BINI:  (Continuing) 

Q What is Government Exhibit 2393?  

A This is an e-mail from Mr. Boustani to Surjan Singh, 

Edward Kelly, and Galina Barakova, which attaches the signed 

procurement contract for EMATUM and various corporate 

documents that relate to EMATUM as a company. 

Q What is attached to the e-mail?  If we go to 2393A, 

What's this? 

A This appears to be the front page of the contract that 

was referred to in the previous e-mail. 

Q Who are the parties to the contract?  

A Abu Dhabi MAR and Empresa Mozambicana de Atum.  

THE COURT:  Would you spell that for the reporter, 

please?  

THE WITNESS:  Of course, Your Honor.  E-M-P-R-E-S-A.  

Next word, M-O-C-A-M-B-I-C-A-N-A.  Next word D-E, and the 

final word is A-T-U-M. 

Q If we can go to -- is that the name for EMATUM? 

A EMATUM is the acronym. 

Q If we can go to second page of the contract.  If you can 

take a look at the preamble, I would ask you to take a moment 

to review that, and if you would, explain it to the jury in 

your own words.  

A This sets out the reasons why Mozambique has created 
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EMATUM, the assets that have been approved by Mozambique to be 

purchased by EMATUM, namely the vessels, the boats we 

discussed before and sets out the fact that Abu Dhabi MAR is 

going to provide those vessels under the terms of this 

contract. 

Q If we go down to assets, are those defined in the 

definitions on the bottom of page 1?  

A Yes. 

Q And is that similar to the preamble? 

A Yes, it's the same vessels. 

Q And then if we go to the next page, is there a Roman 

numeral II subject to the contract? 

A Yes, there is. 

Q And what is set out there? 

A A description of the same vessels. 

Q If we can go to the page that has Roman numeral VII.  

What does this cost? 

A This is the price to be paid by EMATUM to Abu Dhabi MAR 

and is described as 785,400,000 U.S. dollars. 

MR. BINI:  Can we side by side that with 2377, Ms. 

DiNardo, and over on the left, with respect to the contract, 

could you go back to that price in Roman numeral VII.  

Q What was the price in the contract?  

A 785,400,000 U.S. dollars. 

Q In that e-mail that we looked at earlier today in 8, what 
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was the price? 

MR. BINI:  Can you make that bigger, Ms. DiNardo. 

A Based on the calculation made by the defendant, the price 

was 754 million U.S. dollars. 

Q Was that the calculation that you explained earlier you 

thought was off by about $100 million too high? 

A It's in my opinion that calculation is incorrect. 

Q If we can just go back to the contract.  

And now I would like to ask you, Ms. DiNardo, if you 

could side by side 2393A with 2391, the top of 2391, just the 

top e-mail where the CS is speaking to investors.  

Q Mr. Pearse, what did you indicate to the defendant at the 

bottom of that e-mail that we read?  

I just want you to read the last two sentences that 

you wrote to the defendant.  

A "CS is speaking to investors early next week, so expect 

to have a strong view by the end of the week.  Proindicus 

upsize for Friday is fine - size to be determined Tuesday." 

Q Was the defendant aware that you were going to outside 

investors in order to finance this EMATUM contract? 

A I was not going to outside investors. 

Q Was the defendant aware that Credit Suisse was going to 

outside investors in order to market the EMATUM contract loan? 

A Yes.  The defendant was aware that Credit Suisse was 

talking to investors in order to market the money. 
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Q Is that what you're indicating in this e-mail? 

A Yes, I'm conveying that information to the defendant.  

Q What's the last sentence about? 

A The Proindicus loan, which by this date was now had $472 

million was increased again in August by Credit Suisse by a 

further $32 million.  This is the reference to -- so the 

reference to Proindicus upsize is the reference to the fact 

that the Proindicus loans to be increased again. 

MR. BINI:  Thank you.  You can take that down. 

At this time the Government would ask to admit 

Government Exhibit 2396. 

THE COURT:  Any objection?  

MR. SCHACHTER:  Your Honor, I don't believe I have 

that one either. 

THE COURT:  Would you walk it over to him, please?  

MR. SCHACHTER:  No objection, Your Honor. 

THE COURT:  You may publish.  It is admitted. 

(Government's Exhibit 2396 received in evidence.)  

MR. BINI:  It's on the screen.  

Q Do you recognize this document, Mr. Pearse?

MR. BINI:  If you can blow up the top e-mail. 

Q Who is it from and who is it to? 

A This is from Detelina Subeva to Antonio do Rosario 

copying Jean Boustani and myself. 

Q And what is Ms. Subeva setting out in this e-mail?  
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A This e-mail is a briefing paper, a document which is 

being sent to Antonio do Rosario in his capacity as the 

chairman of EMATUM, which sets out the questions that Credit 

Suisse would be likely to ask of Mr. Rosario in that meeting 

and it suggests answers to those questions. 

Q And what were the -- what was the reason for sending this 

e-mail? 

A It was to ensure that Antonio do Rosario was briefed on 

the details of the project, particularly the elements which 

had been used by Ms. Subeva to build a financial model and 

business plan for EMATUM. 

MR. BINI:  Your Honor, would this be an appropriate 

time for a short break?  

THE COURT:  Yes.  Why don't we take a short 

15-minute break.  That will be our mid-morning break.  

Again, do not talk about the case amongst yourselves 

and we will see you in 15 minutes.  Thank you.  

(Jury exits the courtroom.) 

THE COURT:  You may step down, Mr. Pearse.  The jury 

has left the courtroom.  You may be seated, ladies and 

gentlemen.  

Do we have any issues that we need to address 

outside the presence of the jury?  From the Government?  

MR. BINI:  Not from the Government. 

THE COURT:  From the defense?  
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MR. JACKSON:  No, Your Honor. 

THE COURT:  Thank you.  We will take our 15-minute 

break.  I will see you in 15 minutes.  

(Recess.)

(In open court - jury not present.) 

THE COURTROOM DEPUTY:  Judge Kuntz presiding.  

THE COURT:  You may be seated.  They are producing 

the defendant.  

Do we have any procedural issues to address before 

we bring the jury in?  

MR. BINI:  Not from the United States. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Mr. Jackson, let the CSO know and we can 

have the witness come back to the witness stand, please. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  Thanks. 

Have a seat, sir. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  Again, feel free to move that microphone 

closer to you and tilt it so Madam Reporter can hear you. 

THE WITNESS:  Thank you.  

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, I thank you for your continued promptness.  

Please be seated and we will continue with the examination of 
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the witness. 

MR. BINI:  Your Honor, at this time, the Government 

would offer Government Exhibit 2397. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor. 

THE COURT:  You may publish.  It is admitted. 

(Government's Exhibit 2397 received in evidence.)  

(Exhibit published.) 

BY MR. BINI:  

Q Mr. Pearse, when this e-mail comes up, I would like to 

direct your attention to the second from the top e-mail, the 

e-mail from Ms. Subeva.  What is the date of this e-mail, Mr. 

Pearse? 

A 4th of August, 2013. 

Q Who is it from?  Who is it to you? 

A It's from Detelina Subeva to myself. 

Q What's the subject? 

A Financial model. 

THE COURT:  Just again, pull the microphone closer 

to you and keep your voice up and I'm sure Madam Reporter is 

able to hear you.  Go ahead. 

Q Do you know what the financial model referred to, Mr. 

Pearse?  

A Yes.

Q What was it? 
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A It was a spreadsheet which included a projection of the 

expected financial performance of EMATUM as a project. 

Q Who prepared that spreadsheet? 

A Ms. Subeva. 

Q Why was it prepared? 

A It was prepared to be provided to Credit Suisse to show 

that the EMATUM project was expected to generate significant 

revenue over the lifetime of the project. 

Q Did that, in fact, occur? 

A Yes, the model was sent to Credit Suisse. 

Q Did EMATUM actually generate significant revenue over the 

life of its project? 

A No, it did not. 

Q What did Ms. Subeva write in her e-mail?  

A "Hi.  By the way, does Antonio know not to mention me or 

you at all?  Because obviously he thought I was from Credit 

Suisse.  Has Jean spoken to him and that lady from fisheries 

should treat them as a separate team?"  

Q What did you understand Ms. Subeva to be concerned about? 

A She was concerned that Credit Suisse did not discover 

that she had been working on the EMATUM project behind the 

scenes when meeting Mozambican officials for their diligence. 

Q Why would that be a problem? 

A Neither she nor I were allowed, under the terms of our 

contracts with Credit Suisse, to work during our garden leave.  
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THE COURT:  Go ahead.  Continue your answer. 

A Plus, had Credit Suisse been aware that she and I were 

working behind the scenes, it is unlikely that they would have 

approved the loan. 

Q Why? 

A They would not -- as I understood it, from my experience 

at working at Credit Suisse, that fact would have been a red 

flag, which would have prevented them from moving forward. 

Q Was Credit Suisse aware, as far as you know, that Ms. 

Subeva had prepared the financial model for EMATUM? 

A They were not as far as I'm aware. 

Q How did you respond to Ms. Subeva? 

A I told them, but you never know.  

Q What did you mean by that?  

A I was responding to her e-mail and telling her that I had 

told the relevant Mozambican parties and Mr. Boustani that I 

was not in a position to control what they said. 

MR. BINI:  At this time, Your Honor, the Government 

would seek to admit Government Exhibit 2398?  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor. 

THE COURT:  You may publish.  It's admitted. 

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibit 2398 received in evidence. )  

Q Looking to the bottom e-mail from Ms. Subeva, what's the 
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date of that e-mail, Mr. Pearse? 

A 4th of August, 2013. 

Q Who did she write to? 

A Jean Boustani and myself. 

Q What did she write? 

A "Hi, just spoke with Antonio to set a time to speak later 

today to discuss the model.  He confirmed all meetings are 

set." 

Q Let me stop you there.  What did you mean -- what did you 

understand Ms. Subeva to mean when she wrote just spoke with 

Antonio to set a timeframe to speak later today to discuss the 

model?  

A She was reporting a conversation she had with Antonio do 

Rosario where she set up a time to discuss the financial model 

for EMATUM. 

Q What did Ms. Subeva write in the third sentence? 

A "He said that" -- I'm sorry, that's the fourth.  

"I also told him that if there are any questions 

that are too specific, he can say he will revert in writing." 

Q Do you know why she wrote that?  

A Yes. 

Q Why? 

A Because the information that was required to prepare the 

financial model as detailed.  Antonio do Rosario may not have 

been aware of all those details.  So she was providing Antonio 
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do Rosario with a response in order to delay having to answer 

any difficult question or any question he could not answer 

that came from Credit Suisse. 

Q What's the next thing that Ms. Subeva wrote? 

A He said that Isaltina, the Minister of Finance and HE all 

have the feasibility study. 

Q What did you understand that to mean? 

A I understood that to mean that the feasibility study for 

the EMATUM project had been provided to Isaltina Lucas, who 

was the National Director of Treasuries; Minister of Finance, 

Manuel Chang, and his Excellency, the President of Mozambique, 

Armando Guebuza. 

Q What is the last sentence in the email from Ms. Subeva? 

A "Jean, just ant to confirm if you've had a chance to send 

to, discuss with Antonio the answers to why ADM?"  

Q What did you understand Ms. Subeva to be referring to 

there? 

A She was referring to the discussion we showed the Court 

earlier as to the justification for why EMATUM had appointed 

Abu Dhabi MAR and the process EMATUM had gone through in order 

to appoint Abu Dhabi MAR through a competitive process. 

MR. BINI:  If we can set this side by side to 2375. 

If you can blow up the top of that e-mail, 2375, it says why 

ADM?  

Q Was Ms. Subeva indicating that the defendant could handle 
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this portion, the why ADM portion of the due diligence?  

A Yes. 

Q If we go back to 2398 BY itself and I will ask you to 

look at the top portion of the e-mail.  Actually, let's go to 

the middle e-mail from the defendant Jean Boustani.  How did 

he respond to Ms. Subeva?  

A I will do why ADM with Tony, no worries, hayeti habibi. 

Q What did you understand the defendant to mean?  

A I understood him to mean that he would answer the 

questions as to why ADM had been appointed by EMATUM if asked 

by Credit Suisse. 

MR. BINI:  If we can go to the very top e-mail.

Q How did Ms. Subeva respond?  

A "Aww.  Please remind Antonio not to mention Andrew and 

myself to Credit Suisse team.  They cannot know we are 

involved in this project.  If there is a slipup, say he knows 

us from the previous deal.  Thank you.  Habibi. 

Q What was Ms. Subeva concerned with in that e-mail? 

A She was concerned that Antonio do Rosario would disclose 

to Credit Suisse that she was working on the EMATUM project 

behind the scenes. 

MR. BINI:  Okay.  You can take that exhibit down. 

Your Honor, at this time, the Government would offer 

Government's Exhibit 2406.  

THE COURT:  Any objection?  
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MR. SCHACHTER:  No objection. 

THE COURT:  You may publish.  It's admitted. 

MR. BINI:  Thank you, Your Honor.  

(Government's Exhibit 2406 received in evidence.)  

Q If we can go to the e-mail that's on the bottom of page 1 

and most of page 2.  Let's just look starting with the who it 

is from and to.

A It is from myself to Jean Boustani copying Detelina 

Subeva. 

Q What is the date? 

A 17th of August, 2013. 

Q And if you would now look to the email, take a look at it 

and if you can explain, summarize to the jury what you were 

writing to the defendant and Ms. Subeva?  

A I'm providing an update how much Credit Suisse was 

expected to underwrite of the EMATUM bonds, together with an 

estimate of the timetable and the price of the bonds. 

Q And if we look to item B, the one that says CS needs to 

involve Morgan Stanley to sell the bonds.  What are you 

setting out there, Mr. Pearse? 

A When an investment bank is an underwriter of bonds, it is 

common to involve another bank or a series of banks. 

Q Let me ask you, what is an underwriter of bonds, what 

does that mean? 

A It is the bank that is responsible for -- has the 
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agreement with the company that will -- or Government that's 

going to issue the bond and is primarily responsible for 

finding investors for that bond. 

Q Was Morgan Stanley being considered as joining the group 

of banks that would offer and underwrite the bond? 

A Yes.  In the context of -- in a normal market condition, 

the lead underwriting bank would tend to involve -- normally 

involved other banks in order to -- for those banks to help 

find investors, particularly if the other bank had an 

expertise in finding investors for certain types of companies 

or Governments.  In this case, at this point in time, Credit 

Suisse had indicated that they were going to involve Morgan 

Stanley. 

Q Where is Morgan Stanley located? 

MR. SCHACHTER:  Objection. 

A It is a U.S. investment bank with an office in London. 

Q Was there a significance of potentially involving a U.S. 

investment bank? 

MR. SCHACHTER:  Objection. 

THE COURT:  Read the question back.

(Record read.)

THE COURT:  You may answer. 

A In my opinion, yes.  Morgan Stanley, as a U.S. investment 

bank, had better access to U.S. investors than Credit Suisse.  

Credit Suisse had its own expertise in investors in Europe and 
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other parts of the world.  But my understanding of why Credit 

Suisse wanted to involve Morgan Stanley at this point in time 

was to maximize the number of investors it could show the 

transaction to and would potentially be interested in buying 

and that included U.S. investors. 

Q Did Morgan Stanley ultimately underwrite this bond? 

A No. 

MR. BINI:   Now, I would ask to admit Government 

Exhibit 2427.  

THE COURT:  Any objection?  

If you can't find it, you can publish to him 

electronically. 

MR. SCHACHTER:  No objection. 

THE COURT:  It is admitted.  You may publish it to 

the jury. 

MR. BINI:  Thank you, Your Honor.  

(Government's Exhibit 2427 received in evidence.)  

(Exhibit published.) 

Q If we can go to the bottom e-mail from you to the 

defendant and Detelina Subeva.  

MR. SCHACHTER:  May I have a moment with Mr. Bini?  

THE COURT:  I'm sorry, you said you had no 

objection?  Why don't you sit down and use the microphone.  No 

speaking objection.

If you have an objection, we will take it at the 
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sidebar.  Do you have an objection?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  We will take it at the sidebar.  

Sorry, ladies and gentlemen. 

(Sidebar held outside the hearing of the jury.)
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(The following occurred at sidebar.) 

THE COURT:  May I have the document, please?

MR. BINI:  Yes, Your Honor. 

THE COURT:  2427; is that right. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  You have an objection to the admission 

of Government Exhibit 2427.  It is a two-page document, 

e-mails.  What is your objection?  

Do you have 2427 in front of you?  

MR. SCHACHTER:  Your Honor, I apologize.  I withdraw 

the objection. 

THE COURT:  That's fine.  Thank you.  

MR. SCHACHTER:  I'm sorry, Your Honor. One more --  

THE COURT:  We are back on 2427.  Do you have an 

objection?  

MR. SCHACHTER:  Yes, Your Honor.  I apologize.  We 

just got this from the Government. 

MR. BINI:  We provided this before. 

THE COURT:  Please.  Please. 

MR. BINI:  I'm sorry. 

THE COURT:  Quit trying the case.  I assume 

everything was produced.  I assume given the amounts of paper, 

occasionally one, in good faith, forgets, or perhaps it wasn't 

copied.  I did this for 33 years.  Now we can deal with what's 

the issue?  
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MR. SCHACHTER:  Your Honor, we would ask that the 

line on the bottom of Mr. Boustani's e-mail at the top be 

redacted. 

THE COURT:  Will strip for you online though.  To 

entertain your guests, okay?  Mr. Boustani said that in this 

e-mail. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Overruled.  It comes in.  

(Sidebar concluded.)

(Continued on the following page.)
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(In open court - jury present.)

THE COURT:  The objection is overruled.  You may 

publish it.  

MR. BINI:  Thank you, Your Honor.  

THE COURT:  The "it" being 2427 in evidence.  Go 

ahead. 

(Government's Exhibit 2427 received in evidence.)  

Q If we can look to the e-mail between you and Jean 

Boustani and Ms. Subeva.  What is the date of this e-mail?  

A 30th of August, 2013. 

Q What's the subject?  

A Bond update. 

Q Can you read -- it is lengthy.  I'm going to stop you a 

few times, but if you could read it to the jury? 

A Hayati. 

Q What does hayati mean? 

A My love, I believe. 

Q In what language, if you know? 

A Arabic. 

Q After "hayati," what did you write?  

A "The plan of CS is to launch the bond on Tuesday, 3rd of 

September.  Launch means it will be public and in the 

newspaper.  Launch will not happen if there is a big move in 

financial markets on Monday." 

Q I'm going to stop you there for a moment.  What launch 
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are you referring to? 

A This is the launch of the EMATUM bond. 

Q What do you mean by if there is a big move in the 

financial markets on Monday?  

A I meant that if there was a big move in interest rates on 

Monday or credit market that Credit Suisse could delay the 

launch. 

Q Why is that important? 

A Because the bonds, the success of issuing the bonds is 

dependent on the price, which is a function of the interest 

rate on that day, potentially, and also the credit appetite 

for the Government of Mozambique risk at the time. 

Q "Credit appetite," does that mean desire of outside 

investors to purchase? 

A Excuse me, sir.  Yes, that's correct. 

Q Okay.  What did you write after you wrote that, about the 

financial markets? 

A "I believe this is unlikely given this is Labor Day in 

U.S., so U.S. markets are closed and U.K. Parliament voted 

against military action against Syria yesterday." 

Q Why are the U.S. markets important when you are launching 

a bond? 

A It was a U.S. dollar-denominated bond.  So U.S. interest 

rates and markets were relevant to the launch of the bond. 

Q What did you write after that?  
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A "If it doesn't launch on Tuesday, 3rd, it will be the 

following week."  

Q If we can go to the next page.  What did you write? 

A "They will launch a 500 million to 750 million size with 

a price of 8.25 percent." 

Q Let me stop you there.  Can you explain that to the jury?   

A The final size of the EMATUM bond had not been decided at 

this time.  The hope was that it would be $850 million, but 

the bank, Credit Suisse had not confirmed it could place $850 

million with investors.  So they were proposing to launch -- 

announce to the investor community a bond of a size between 

$500 and $750 million with a price indicated at 8.25 percent.  

That is the interest rate that would be paid to investors who 

bought the bond. 

Q What did you write next? 

A "It is possible to up size to $850 million, if the demand 

is there, but unlikely.  If it launches on the 3rd, it will 

close on Thursday, 5th of September." 

Q What does that mean?  

A The launch is the date that -- the fact the bond is going 

to be issued becomes public, becomes a matter of public 

record.  There is a gap between that date and when the bank 

finalizes its order book from investors and closes the bond 

transaction and the date at which the bank says I know got 

sufficient investors for in this case $500 million. 
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Q Can you read the sentence settlement and funding? 

A Settlement and funding of our loan takes place five 

business days after close of the bond i.e., 12 September. 

Q What does that mean? 

A After the bond closes, investors have committed to buy 

the bond from, in this case, Credit Suisse, there is a period 

of time for payment by the investors of the monies for buying 

the bond to the bank and, consequently, there is a time period 

after the bond closes before the bank was to make payments to 

Privinvest under the procurement contract. 

Q So which comes first, the bond or the payment to 

Privinvest? 

A The bank was needed to have investors for at least 500 

million from the bond market before it would make the loan to 

pay Privinvest. 

Q Now, if we can go to the next e-mail on page 1.  The 

e-mail from Mr. Pearse at 11:51 p.m. on August 30.  

MR. BINI:  If you could expand that for us, Ms. 

DiNardo.  

Q Did you write something else to the defendant? 

A Yes, I did. 

Q What did you write? 

A "Oh, one more thing.  It's my birthday on 6th, so I'm 

having a party in London on 5th night if you would like to 

come.  Hopefully a double celebration." 
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Q What were you hoping to celebrate in addition to your 

birthday? 

A The closing of the EMATUM bond. 

Q Why would that be a cause for celebration?  

A Because that would personally have meant that I received 

a fee, a significant amount of fee for that financing closing.  

Secondly, it was -- would have resulted in 

Privinvest receiving money under the procurement contract in 

relation to the tuna fishing fee that was being purchased from 

them. 

Q Would that have been profitable for the defendant? 

A Yes.  As it was for me, it was for Mr. Boustani. 

Q And how did the defendant respond to your request to have 

this celebration?  

A "I will do my best. Ouuuuuu hayati habibi oumri." 

Q What do you understand that to mean, if you know? 

A The first, I don't.  

"Hayati habibi " is my love, my dear.  "Oumri," I 

don't know.  I assume it's Arabic. 

Q What did the defendant write after that? 

A Happy birthday, my angel.  I wish I could, bro, will be 

in Paris with Chopstick. 

Q Who is Chopstick? 

A Manuel Chang, who was the Minister of Finance of 

Mozambique. 
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Q Was that a nickname that you sometimes heard the 

defendant used to refer to him? 

A Frequently, yes.  

Q Do you know, or did you have any discussions with the 

defendant whether he went to Paris with Manuel Chang? 

A I do not know whther he went to Paris, but I was aware 

that Manuel Chang was in the South of France at the estates of 

Iskandar Safa the weekend that followed this Friday. 

Q What, if anything, did the defendant tell you about that?  

A I had sent the defendant a presentation relating to a 

fund we were developing, an investment fund idea that we were 

developing, and he told me he was meeting with Manuel Chang, 

wanted to show him the proposal.  

(Continued on next page.) 
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(Continuing.) 

MR. BINI:  At this time, Your Honor, the Government 

would seek to admit Government's Exhibit 2428.

THE COURT:  Any objection?

MR. SCHACHTER:  (No response.) 

THE COURT:  And again, if defense counsel is having 

trouble finding it, you can publish it just to defense counsel 

for his review electronically, then he can advise the Court if 

he has an objection.  That will help move things along.  

MR. SCHACHTER:  No objection, Your Honor. 

THE COURT:  It's admitted.  You made publish.

MR. BINI:  Thank you, Your Honor.

(Government's Exhibit 2428 was received in evidence.)

(Publishes exhibit to the jury.) 

BY MR. BINI:  

Q I want to look at the email from Ms. Subeva.  Is this an 

email in response to your email regarding the launch of the 

bond? 

THE COURT:  Pull the mic to you if you're going to 

wander, Counsel, over here.  

MR. BINI:  Sorry, Your Honor.  

THE COURT:  Flip the T.  You can move it that way.   

A Yes, it is. 

BY MR. BINI:  

Q And if we go up to the email from 2144, from Ms. Subeva 
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to you.  Subject:  Re:  Bond update, what did Ms. Subeva 

write? 

A "I'm sure.  Do we have confirmation that it will 

definitely -- definitely be part of the JPM Index?" 

Q How did you respond? 

A Apparently, yes.

Q What is the JPM Index?

A JPM stands for JP Morgan.  It's a U. S. Investment bank 

that publishes an index of emerging market bonds.

Q Is it important to -- if you have a bond, to get into the 

JP Morgan Index?

A It is beneficial to get into the JP Morgan Index.

Q Why?

A Because bonds that are listed in the JP Morgan Index are 

required to be bought by investors that use that index as a 

means to sell all their bond products to other investors, 

consumers.

So a bond that was listed in the JP Morgan Index 

would have more buyers, potentially, more buyers than a bond 

that was outside the JP Morgan Index.

Q Why is that?

A Because more investors were required to buy the bonds 

that were in the index because of the underlying products they 

sold their customers.

Q Is the United States market important in the bond market?
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A Yes.  It's the largest bond market.

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 251. 

THE COURT:  Any objection to 251? 

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  It's admitted.  You may publish. 

(Government Exhibit 251 was received in evidence.)

(Publishes exhibit to the jury.)

MR. BINI:  Thank you, Your Honor. 

BY MR. BINI:  

Q Mr. Pearse, looking to the top of Government's Exhibit -- 

MR. BINI:  I wandered.  I apologize, Your Honor.   

BY MR. BINI:  

Q Looking to the top of Government's Exhibit 251, what is 

that exhibit?

A That is the front page of the offering circular for the 

first $500 million of the Mozambique or EMATUM bond.

Q What is an offering circular?

A This is the document that is sent to investors to enable 

them to decide whether to invest in the bond.

Q And does it say at the top, "USD five hundred thousand -- 

excuse me, $500 million loan participation note due 

September 2020"?

A Yes.

Q What does that mean?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PEARSE/DIRECT/BINI

LISA SCHMID, CCR, RMR

548

A That is the description of the type of bond, the amount, 

and the type of bond that was being issued, and the date it 

would mature, i.e, be repaid.  

Q When you look down to the bottom of the first page, does 

it indicate the joint lead managers?

A Yes.

Q Who are they?

THE COURT:  It's a little tough to read.  Could you 

enhance it for the jury, please?  

MR. BINI:  No, the joint lead managers, just at the 

very bottom Ms. DiNardo.

(Exhibit published.)

THE COURT:  BNP Paribas, Credit Suisse, the usual 

suspects, right? 

THE WITNESS:  Yes, Your Honor. 

BY MR. BINI:  

Q And what is the date of this loan participation note 

offering circular?

A Ten September, 2013.

Q Were you still an employee of Credit Suisse when this 

launched?

A Yes.

Q Had you worked on this project?

A I worked on the project behind the scenes, but not while 

at Credit Suisse.
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Q Did anyone at Credit Suisse know that you had been 

working behind the scene in the emails that we have been 

looking at this morning?

A Yes.

Q Who?

A Surjan Singh.

Q Did Detelina Subeva also know your role in the EMATUM 

loan?

A Excuse me.  Yes, she did, as well.

Q Did anyone else know at Credit Suisse that you were 

secretly working on this project?

A Not that I'm aware of.

Q Do you know how this offering circular was used?

A Generically, yes.   

Q How?

A It was sent by Credit Suisse and BNP Paribas to their 

clients who invest in bonds of this type.

Q Who would be responsible for that role at Credit Suisse, 

if you know?

A The team was called a debt capital markets team, and at 

the time, it was headed by a gentleman called Chris Toughy.

Q Who's Chris Toughy?

A He was a managing director at Credit Suisse, in charge of 

the bond capital markets desk in Europe.

Q Was his role similar that that gentleman, Dominic 
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Schultens you mentioned earlier?

A No, he was much more senior.

Q Did he also market loan instruments?

A In that respect, yes.  Mr. Toughy was responsible for a 

team that sold bonds in the same way that Dominic Schultens 

was responsible in my group for selling loans.

Q Okay.  And if we go to page 15 of this document.  The 

offering circular.  It's 20 in the document.   

MR. BINI:  Ms. DiNardo, I'm going to ask about the 

borrower on page 15 of the offering circular, Ms. DiNardo.  I 

think it's up on 16.  Right after lender.  Do you see that?  

If you could blow that up? 

BY MR. BINI:   

Q Is there a portion that summarizes the loan agreement?

A Yes.

Q Why is that summarized in this offering circular?

A Because the type of bonds that were issued were known 

technically as loan participation notes, which means that the 

bond holders would receive all the money that was paid by 

EMATUM on the loan, would be passed through to them as bond 

holders.

Q And is there a section just below that -- 

MR. BINI:  If we could expand that for the jury, Ms. 

DiNardo?  It says "Use of Proceeds of the Loan." 

BY MR. BINI:  
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Q What does it indicate, Mr. Pearse? 

A It indicates that EMATUM will apply the money borrowed to 

buy 27 vessels, an operation center and related training.

Q Is that the material that we saw set out in the 

procurement contract between EMATUM and Privinvest?

A Yes.

Q I would like to now ask you to go to page 44 of the 

offering circular.  

MR. BINI:  You can go one page up.  Ms. DiNardo.  

I'm sorry.  Page 44 at the bottom.  If you'd expand the top 

portion where it says "The Loan Documents." 

BY MR. BINI:  

Q Mr. Pearse, what appears at page 44 of the offering 

circular?

A It's a summary page which relates to the fact that the 

loan documents are appended and attached to the offering 

circular.

Q Okay.  And if we go to the next page, what is this?

A That is a copy of the front page of the loan agreement 

between Credit Suisse and EMATUM.

Q Yesterday, we spent some time going through the 

Proindicus loan agreement.  Is this loan agreement similar to 

that one?

A Yes.

Q Why is that?
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A This was the loan agreement that had been agreed between 

Credit Suisse and EMATUM, that -- and guaranteed by the 

Ministry of Finance, which Credit Suisse then repackaged into 

the bonds that were issued to investors.

Q Was this loan agreement sent with the offering circular 

to potential investors?

A It's part of the offering circulars, included within it.

Q And does this loan agreement -- if we go to the next page 

and look at the table of contents.

THE COURT:  Cough drops, nothing more.  Let the 

record reflect nothing more.  

Go ahead.  

If you need anymore, we've got more?

JUROR:  Thank you.

THE COURT:  Okay.

MR. BINI:  Thank you.  

Able to get 251 up? 

If it's not working, I can, with the Court's 

permission, do this old school with the projector. 

THE COURT:  Yes, you can use the projector.  It's 

called the Elmo, which I used to think meant Electronic Light 

Modification Ordinance.  It is the name of the company that 

makes the machines that everyone's talking about.  We use the 

Elmo.

MR. BINI:  Thank you, Your Honor. 
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THE COURT:  You may have to adjust it or dim the 

lights a little bit, Mr. Jackson, so the jurors can see it  

more clearly. 

Can you see, ladies and gentlemen of the jury?  

That's okay?   

MR. BINI:  So this is a loan agreement -- 

THE COURT:  Again, microphone.  Twist it to you.  

They're the finders of fact.  They've got to see it.  They've 

got to hear it.  

Go ahead. 

MR. BINI:  Yes, Your Honor.  Thank you. 

BY MR. BINI:  

Q Is this the loan agreement that we have been looking at, 

Mr. Pearse?

A Yes.   

Q And is the next page table of contents with clauses?

A Yes.

Q Are these clauses many of the same clauses that we saw in 

the Proindicus loan agreement?

A Yes.  It's based on the same underlying standard form 

document.

Q What was that called again?

A It's document which is published by the Loan Markets 

Association, in London.

Q I don't want to spend a lot of time on this, because we 
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did this yesterday. 

THE COURT:  I'm glad to hear that.  So is the jury.  

Go ahead. 

BY MR. BINI:  

Q On page 13, does it set out the purpose of the loan?

A Yes.

Q And is that the -- is that to finance the project?

A Yes.

Q Okay.  And is the project defined earlier as what we have 

been talking about, the EMATUM fishing vessels?

A To the best of my recollection, yes.

Q Okay.  And does this have -- this is the loan agreement 

that we had yesterday -- a definition of the word "clause" 

regarding compliance of laws?

A Yes, it does.

Q And if you can just summarize what does this compliance 

with laws clause state in your own words?

A It relation to the clause 19-2A, it's referring to 

compliance with anti-corruption laws i.e., what that means is, 

borrowers, promising not to pay bribes or kickbacks.

Q Is this part of what went to investors?

A Yes.

Q Okay.  Now, I'm going to ask you -- 

MR. BINI:  Your Honor, I would ask to admit 

Government's Exhibit 2783 and 2783A. 
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THE COURT:  Any objection to 2783 and 2783A? 

MR. SCHACHTER:  May I just have a moment, Your 

Honor? 

THE COURT:  You may.   

MR. SCHACHTER:  No objection.

THE COURT:  You may publish.  They're admitted.

(Publishes exhibit to the jury.)

(Government Exhibits 2783 and 2783A were received in 

evidence.)

BY MR. BINI:  

Q What is 2783?

A That is an email from myself to Surjan Singh on the 25th 

of July, 2014.

Q And if we look to -- what did you ask?

A I asked him if he could send me a copy of the loan 

agreements and guarantee for EMATUM.

Q And what did Mr. Singh respond?

A He said, "Please see attached," and he attached those 

documents.

Q Okay.  This is all the way in 2014, is that right?

A Yes.

Q Okay.  What is 2783A?

A I'm sorry.  I can't see what that is.

THE COURT:  You have to center it, counsel.

MR. BINI:  (Complies.) 
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THE COURT:  Also, what language is it in? 

BY MR. BINI:  

Q Is the beginning part of this in Portuguese? 

A Yes, it is.

Q And if we turn to the third page, what's after those two 

pages in Portuguese?

A That is a copy of the first page of the loan facility 

between Credit Suisse and EMATUM.

Q I just want to go back to the signature pages.  Was an 

unsigned copy of this loan agreement attached to the offering 

circular sent to investors and potential investors in the 

EMATUM loan participation note?

A Yes.

Q Who signed the actual facility agreement?

A Antonio Do Rosario. 

Q On behalf of whom?

A On behalf of EMATUM.

Q Who signed on behalf of Credit Suisse?

A Surjan Singh and Malaf Paki.   

Q Did Surjan Singh have a financial incentive in signing 

this?

A Yes, he did.

Q Why?

A Prior to this date, he had negotiated through me to 

receive just over $4 million from Privinvest for his 
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assistance in getting Credit Suisse to make this loan.

Q Who if anyone did you negotiate with Privinvest regarding 

the fee or kickback to Surjan Singh?

A The defendant, Jean Boustani.

Q Does the loan agreement in any place describe the 

payments to you or Surjan Singh?

A No.

Q In your experience, is that something that would have 

been important to investors?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.  

In your view, would it have been important to 

investors to know you were getting bribes and kickbacks?

THE WITNESS:  Yes. 

MR. BINI:  May I have one moment to confer with my 

colleagues, Your Honor?

THE COURT:  Yes.  Of course.

MR. BINI:  (Confers with co-counsel.)

(Pause in proceedings.) 

BY MR. BINI:   

Q Okay.  At this time -- before do I that, let me ask you 

one other question.  Mr. Pearse, would Credit Suisse have 

funded this loan if they had known that Surjan Singh was 

getting kickbacks?

A No.
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MR. BINI:  At this time, Your Honor, I would seek to 

admit Government's Exhibit 2452. 

THE COURT:  Any objection to 2452? 

MR. SCHACHTER:  May I have a moment, Your Honor? 

THE COURT:  Sorry? 

MR. SCHACHTER:  May I have moment.

THE COURT:  Yes, you may.

MR. SCHACHTER:  No objection.

THE COURT:  You may publish.  It is admitted.

MR. BINI:  Thank you, Your Honor.   

(Government Exhibit 2452 was received in evidence.)

(Publishes exhibit to the jury.) 

BY MR. BINI:  

Q I'm going to ask you to look to an email from 

September 10th, 2013, from Isaltina Lucas to Surjan Singh.  

Nicolas Samara at Citi.com, Jean Boustani, Galina Barakova, Ed 

Kelly, Antonio Do Rosario, Jessica Foong at Simmons-.com, 

regarding final version of facility agreement?

THE COURT:  See what happens when you don't pull the 

mic towards you?  The reporter can't hear you.

MR. BINI:  Final version of the facility agreement. 

BY MR. BINI:  

Q Did this email later get forwarded to you, Mr. Pearse?

A Yes, it did.

Q Can you read Ms. DeLucas's email?
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A "Dear Singh and Nicholas.  It was with some concern that 

we, the Government of Mozambique, took note that there is an 

emission of sovereign bond of the Mozambican Government to 

finance EMATUM Enterprise.  This information being divulgate 

in the economic international media, including Bloomberg.  

Many financial institutions in and outside the country 

informed us that they have received from JP Morgan an 

invitation to participate on that operation.  To have a better 

clarification on the matter, we hereby kindly request your 

help in order to find in the financial agreement or in the 

guarantee an article where it allows the issues of sovereign 

on behalf of the Government of Mozambique.  We would also like 

to attract your attention to article 35 of the finance 

Agreement.  In order to avoid much more constraints as this 

matter is turning, we kindly request your response as soon as 

it is possible."

Q What did you understand Ms. DeLucas to be complaining 

about?

A The issue of the EMATUM bond.

Q What was she saying -- 

MR. SCHACHTER:  Objection.   

Q -- of her understanding?

A She was expressing surprise that -- 

MR. SCHACHTER:  Your Honor, objection.

THE COURT:  In your view, what was she saying?  
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Overruled.

THE WITNESS:  She was expressing concern that it 

appeared that the Government of Mozambique had issued a 

sovereign bond.

She is asking Surjan Singh and Nicholas Samara to 

clarify under what terms of the loan agreement, financial 

agreement referred to earlier, that there is an article or 

provision that allows for the issue of a sovereign bond on 

behalf of the Government of Mozambique.  She is also 

referencing article 35 of that agreement.

Q What was Ms. DeLucas' position in Mozambique?

A She was at this time national director of treasury.

Q She's indicating that she didn't know about this?

A That is correct.  Yes.

Q Okay.

A Sorry could I --

Q Could you explain -- 

A -- that answer a little bit more fully.

Does this refer to the letter that -- she is 

explaining through this letter that she was surprised or did 

not know about the issue of the EMATUM bond.

Q And now, I'm going to ask you to look at who responded to 

that email.  Who's that from?

A It was from Jean Boustani.

Q And what did Mr. Boustani write back after Ms. DeLucas 
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note?

A "Dear Surjan, after discussing this matter with" --  

THE COURT:  Slow it down.  It's Vader, not Rock.  

Take your time.  Court reporter's got to hear it.  Loud and 

slow.  

Go ahead.  

THE WITNESS:  I apologize.

A "After discussing this matter with Madam Lucas, we 

realized that there was a misunderstanding.  Since the bond is 

not issued directly from the Ministry of Finance of 

Mozambique, but from the private company, EMATUM, supported 

and guaranteed by the MoF, so all clear, and no issues at all.  

Thank you."

Q What did you understand the defendant to mean?

A He was responding -- he was responding in relation Ms. 

Isaltina Lucas' letter which had been specifically referencing 

the issue of a sovereign bond, and he's distinguishing between 

a sovereign bond and the EMATUM bond that was issued, which 

was a loan participation note guaranteed by the Ministry of 

Finance of Mozambique.

Q Did Ms. DeLucas respond?

A Subsequently, yes.

Q What did she write?  

A "Clear."

Q Did this email then get forwarded to you?
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A Yes, it did.

Q By whom?

A By Mr. Boustani.

Q And how did you respond to Mr. Boustani on September 10, 

2013?

A "Bro, this is okay, but not really good enough.  Can you 

get the full email out of him?" 

Q What did you mean when you said, this is okay, but really 

not good enough?

A The letter that Ms. DeLucas had sent to Credit Suisse was 

complaint letter.  It indicated that Credit Suisse had issued 

a bond on behalf of Government of Mozambique without having 

the approval of the Government of Mozambique.

This was a serious matter within Credit Suisse.  It 

was a breach of contract and protocol.  So, the most 

appropriate response was from the Ministery of Finance, not 

from the contractor, Mr. Boustani.

So, I felt that Ms. DeLucas should send a more full 

explanation as to why the complaint would be withdrawn, not 

simply reference the explanation given by Mr. Boustani. 

MR. BINI:  Your Honor, I understand that the laptop 

is working again.  Can I switch back to that and turn this 

off? 

THE COURT:  Yes, you can.  

Can we do that, Mr. Jackson? 
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THE CLERK:  Yes, Judge.

THE COURT:  Thank you. 

MR. BINI:  At this time, the Government would seek 

to admit Government's Exhibit 5083. 

THE COURT:  Any objection to 5083.

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 5083 was received in evidence.)

(Publishes exhibit to the jury.) 

BY MR. BINI:  

Q And what's the date of this email chain?

THE COURT:  It's just a little blurry.  Can you make 

it a bit more accessible, please?  Thank you.

A September 11, 2013. 

BY MR. BINI:  

Q Who is it from, who is it to?

A It's from myself to Dilawar Property, Limited.

MR. BINI:  If you can, Ms. DiNardo, get the top two 

emails, so we can see the email that was responding to.  

BY MR. BINI:  

Q Why were you emailing Surjan Singh, "Please send a 

passport copy, including residency page"?

A In order that I could send that to Pauline Kamel at Abu 

Dhabi Commercial Bank, so that she would open an account, a 

bank account for Mr. Singh.
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Q Why were you doing that?

A In order for him to open an account to receive the 

payment from Privinvest.

MR. BINI:  At this time, Your Honor, the Government 

would admit or seek to admit Government's Exhibit 2456. 

THE COURT:  Any objection to 2456? 

MR. SCHACHTER:  May I have just a moment?  

No objection.

THE COURT:  You may publish.  It is admitted.

MR. BINI:  Thank you, Your Honor.

(Government Exhibit 2456 was received in evidence.)

(Publishes exhibit to the jury.) 

BY MR. BINI:  

Q Do you recognize this email chain, Mr. Pearse?

A Yes.

Q What's the top email, who's it from, who's it to?

A It's from myself to Pauline Kamel.

Q And what were you sending Pauline Kamel?

A A copy of Mr. Singh's passport, including the residency 

stamp.

MR. BINI:  Your Honor, at this time, the Government 

would seek to admit Government's Exhibit 2457 and 2458. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor.  

THE COURT:  They are admitted.  You may publish.  
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(Government's Exhibits 2457 and 2458 were received in 

evidence.)

(Exhibit published to the jury.)

BY MR. BINI:  

Q Before we go there, I'll just ask you, Mr. Pearse, who 

sent you the -- Surjan Singh's passport?

A He did.

THE COURT:  He being?

THE WITNESS:  Excuse me, Your Honor.  Surjan Singh 

did.

THE COURT:  Okay. Go ahead. 

BY MR. BINI:  

Q Okay.  Now we can go to 2457. 

MR. BINI:  And you could flip that upside.  Thank 

you, Ms. DiNardo.  You can blow up the page that has a picture 

of an individual.

BY MR. BINI:  

Q What's 2457?

A That is a copy of the photo page from the passport of Mr. 

Singh.

Q And if we go to 2458, what is 2458? 

A This is a copy of the residency stamp in Mr. Singh's 

passport.

Q Did you have any conversations with the defendant or 

Surjan Singh regarding how his -- Surjan Singh had a residency 
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permit for the United Arab Emirates? 

A Yes.  

Q Who you did speak to and what did they the tell you?

A I spoke to the defendant, Surjan Singh and Najib Allam.

Q And what did they tell you?

A They agreed to assist in the opening of the bank account,  

and obtaining the residency permit.

Q What was indicated as the employer or the sponsor for 

Surjan Singh?

A Privinvest Holding, Abu Dhabi.

Q What position was he indicated as having?

A Archives clerk.

Q What was Surjan's Singh's position at this time, in 

reality?   

A He was managing director, head of the global finance 

group in Europe for Credit Suisse.

MR. BINI:  At this time, Your Honor, the Government 

would seek to admit Government's Exhibit 3125?

THE COURT:  Any objection to 3125? 

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  All right.  Sidebar.
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(Sidebar.)  

THE COURT:  May I see the document, please, counsel?  

Counsel who is offering it should hand it up.

MR. BINI:  I'm grabbing a copy.  I think I grabbed 

the wrong binder.  I apologize.

THE COURT:  That's all right.

MR. SCHACHTER:  Your Honor, I withdraw the objection 

again.

THE COURT:  Okay.

(Sidebar concluded.) 
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(In open court - jury present.) 

THE COURT:  The objection is withdrawn.  The 

document is admitted.  You may publish it to the jury, it 

being Government Exhibit 3125 in evidence.

(Government's Exhibit 3125 was received in evidence.)

(Exhibit published the jury.) 

MR. BINI:  Thank you, Your Honor.   

THE COURT:  You may proceed. 

BY MR. BINI:  

Q If we can go to the email from you to David Langford, at 

2:44 p.m., the bottom email?  Who is this email from and who 

is it to? 

A It's from myself to David Langford and Chris Langford, 

and the defendant.

Q What is the subject? 

A Palomar Holding.

Q And if you could review it and then explain to the jury 

what were you emailing about. 

A I was emailing about how the fee that Palomar was to 

receive from Privinvest for advising on the EMATUM bond would 

be paid to the shareholders of Palomar.

Q Why were you emailing David Langford, Chris Langford and 

Jean Boustani, the defendant?

A David Langford, as well as Mr. Safa, and was a person I 

would email in relation to matters that affected Mr. Safa.  I 
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did not have Mr. Safa's email address. 

Chris Langford is the father of the David Langford, 

who established the companies in the British Virgin Islands, 

that was Palomar Holdings, and Jean Boustani was a partner in 

Palomar Holdings.

Q How did the defendant respond?

A "ADM will transfer $49,200,000 to Palomar.  I think we 

need to conduct the shareholders' loan of PH first, as agreed, 

and the rest goes to the others.  Do you want to leave some 

OPEX, up to you my friend."

Q What did you understand the defendant to mean?

A Firstly, that Abu Dhabi Mar would pay Palomar $49,00,000 

as a fee for advising on the EMATUM loan.

Secondly, that from that $49,200,000, a shareholder 

loan which had previously been made would be repaid.  And 

after deducting that amount, the rest of the $49,200,000  

would be paid to the owners.  

He then asked me if I would like Palomar to retain 

some of those monies in Palomar's account for operating 

expenses.

MR. BINI:  Okay.  At this time, the Government would 

seek to admit Government's Exhibit 2493. 

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted.  You may publish to the 
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jury.

MR. BINI:  Thank you, Your Honor.   

(Government Exhibit 2493 was received in evidence.)

(Publishes exhibit to the jury.) 

BY MR. BINI:  

Q If we can look at the top email.  Mr. Pearse, what's the 

date of this email?

A First October, 2013.

Q What did the defendant write to you?

A "Sure.  What I'm trying to say, Bro, is that we have a 

green light to package as much as we want, but the IMF celing 

will remain a problem.  Anything we secure as extra seating 

will be for us though."

Q What did you understand the defendant to mean?

A I understood that to mean that he had the political 

support to raise as much financing as possible in Mozambique, 

subject to not exceeding the IMF ceiling, the IMF's ceiling 

was the maximum amount of borrowing that had been agreed 

between Mozambique and the IMF for commercial borrowing.

Q Why was that important?

A It was important because that was -- the IMF ceiling was 

a number that was published by the IMF from time to time.  It 

changed from time to time.  

But it was publicly available, as was the total 

amount of borrowing that Mozambique had been made.  So any 
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bank who was to lend would know the size of the difference 

between the ceiling and the amount that had been borrowed at 

any given point in time.  So that was the maximum any bank 

would ever lend.

MR. BINI:  At the time, this Government would seek 

to admit Government's Exhibit 2509. 

THE COURT:  Any objection to 2509? 

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted.  You you may publish it 

to the jury.

(Government Exhibit 2509 was received in evidence.)

(Publishes exhibit to the jury.) 

BY MR. BINI:  

Q I want to ask you to look at the email from Felipe  

Berliner October 11, 2013, at 10:47.  What did Mr. Berliner 

write here?

A "The settlement of the note has cleared, and we sent the 

money to Citi's account as paying agent."

Q I'll stop you there, and I'll ask you, who was Felipe 

Berliner?

A He was an employee of VTB Bank.

Q And who is Makram Abboud?

A He's also an employee of VTB Bank.  

Q Is that the banker you told us about two days ago? 

A Yes, he was the most senior banker that I met from VTB in 
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relation to these projects.  

(Continued on the next page.)
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EXAMINATION CONTINUING 

BY MR. BINI:

Q What had happened around this time, October 2013?

A VTB had underwritten a further 350 million of EMATUM 

bonds. 

Q So we had the 500 million from Credit Suisse, and now 350 

additional sold by VTB?

A Yes. 

Q What's the next sentence from Mr. Berliner?

A Citi should now confirm receipt (we haven't received 

confirmation yet) and then Citi shall transfer the money to 

Credit Suisse as facility agent. 

Q Can you explain what that meant?

A The paying agent is the person in a bond transaction, it 

was the entity in the bond transaction that receives all 

payments on behalf of bondholders and pays all banks' 

bondholders.  In the same way that I described yesterday, a 

facility agent in a syndicated loan is the entity that 

receives monies from borrower and pays it to the banks in the 

syndicate.  The paying agent has the same -- the same function 

in respect of multiple bondholders.  

When a bond is first sold, the money flows from the 

investors through the paying agent, through the facility agent 

back to the borrower.  So Mr. Berliner is describing the chain 

of events that occur when the investors pay their money to the 
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paying agency to buy the bond.  That was Citibank.  And then 

the paying agent then transfers -- transfers it to Credit 

Suisse, who was the facility agent under the loan.  And then 

Credit Suisse would then pay those monies as directed by the 

borrower to Privinvest. 

Q Okay, if we can go to the top e-mail, what did Felipe 

Berliner send then?

A He sends a copy of the payment instruction from Citibank 

to Credit Suisse. 

Q And if we look to the line that starts with 32A.  

MR. BINI:  If you can blow that up or make it 

yellow, Ms. DiNardo.  32A.  

Can you blow it up?  It's very hard to read. 

BY MR. BINI:

Q How much was being sent and to whom? 

A $312 million -- sorry, $312,900,000 was being sent. 

Q Where was that to go eventually?

A In -- in this instruction it's being sent from Citibank 

to Credit Suisse. 

Q And do you know where it was supposed to go from there?

A From there, Credit Suisse was to send it, as directed by 

the borrower, to Privinvest. 

Q Okay. 

A Excuse me, Abu Dhabi MAR. 

Q Thank you.  
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MR. BINI:  At this time the Government would seek to 

admit Government's Exhibit 3132.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  It's admitted.  You may publish.  

MR. BINI:  Thank you. 

(Government's Exhibit 3132 was received in 

evidence.) 

MR. BINI:  And I would ask Ms. DiNardo if you can 

show the top e-mail.  

(Exhibit published.) 

BY MR. BINI:

Q Who is this e-mail from and who is it to?

A It's from Mr. Boustani to myself, Naji Allam and David 

Langford. 

Q What's the date? 

A 16th of October 2013. 

Q What is the defendant writing about here?

A He's setting out how the fee to Palomar will be 

calculated now that the final piece of the loan was -- piece 

of the bond has been -- been finalized and the total of 

$850 million has been lent. 

Q Why is the defendant e-mailing, if you know?

A The end result of this calculation is to determine how 

much is paid to the partners in Palomar.  He was a partner in 
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Palomar, plus he was the person that had the most visibility 

on the numbers that were used to calculate the final 

distribution, the final amount that was paid to the fund.  

Q How much did you ultimately receive for the EMATUM 

500-million-dollar original bond and the 350-million-dollar 

upset?  

A $23.4 million.  

Q Do you have any understanding if the defendant was 

compensated for these loans? 

A Yes, it's my belief he was compensated for the loans. 

Q Why?

A He was a partner in Palomar.  It was my expectation he 

would receive the same amount of money as I did. 

Q Did he also have a benefit from Privinvest for ceding 

business?

A Yes, he was also an employee of Privinvest and 

responsible for having developed this project and obtained it 

on behalf of Privinvest. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 2528. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor.  

THE COURT:  It's admitted, you may publish. 

(Government's Exhibit 2528 was received in 

evidence.) 
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(Exhibit published.) 

BY MR. BINI:

Q If we can look to the bottom e-mail.  What's the date of 

this e-mail? 

A 20th of October, 2013. 

Q Who is it from, who is it to?

A It's from myself to Mr. Boustani. 

Q And what did you write?

A Bro, Uncle's details are as follows:  

I then provided account details at Abu Dhabi 

commercial bank.  

Hope that is enough...  If we can do something this 

week he would appreciate it. 

Q Who is Uncle?

A Uncle is Surjan Singh. 

Q Is that a nickname that you used to refer to him?

A Yes. 

THE COURT:  Why was he called Uncle?  

THE WITNESS:  He was a close friend of mine who's 

known to my children, and I described him as Uncle Surjan. 

THE COURT:  Okay, go ahead.  

BY MR. BINI:

Q And then after you provided Surjan Singh's account 

details, you had written:  If we could do something this week 

he would appreciate it.  
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What did you mean?

A I was asking Mr. Boustani to arrange for the payment of 

the kickback that had been agreed with Surjan for the EMATUM 

loan. 

Q And how did the defendant respond?

A Done. 

Q How did you respond?

A Love you. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 5092. 

THE COURT:  Any objection to 5092?  

MR. SCHACHTER:  No objection. 

THE COURT:  It's admitted.  You may publish. 

(Government's Exhibit 5092 was received in 

evidence.) 

(Exhibit published.) 

MR. BINI:  If we can look to the top e-mail. 

BY MR. BINI:

Q What's the date of this e-mail, Mr. Pearse?

A 21st of October, 2013. 

Q And who is it from, who is it to? 

A From myself to Mr. Boustani and Ms. Subeva. 

Q What did you write to the defendant?

A I am speaking to Surjan and Makram so we can get max out 

of them.  Please tell Said that until we have updated project 
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plan he should wait. 

Q What did you mean when you wrote:  I am speaking to 

Surjan and Makram so we can get the max out of them?

A I was discussing with Surjan and Makram who -- the 

prospect of increasing the size of the Proindicus loan. 

MR. BINI:  At this time, Your Honor, the Government 

would seek to admit 2567. 

THE COURT:  Any objection to 2567?  

MR. SCHACHTER:  No objection. 

THE COURT:  It's admitted.  You may publish. 

(Government's Exhibit 2567 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q And I'll ask you to look at the top e-mail again.  

Is this around the time, Mr. Pearse, that you were 

seeking to upsize the Proindicus loan as you discussed in the 

earlier e-mail?

A Yes, this is the 1st of November, it's the same period. 

Q And who is this e-mail from and who is it to?

A It is from Felipe Berliner to Detelina Subeva, Makram 

Abboud, Jean Boustani, Hamet Aguemon, and myself. 

Q And what did Felipe Berliner ask you?

A Hi Andy, any news on the breakdown of lenders/amounts 

under the loan?  We look forward to it.  Thanks.  
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Q What did you understand Felipe Berliner to be asking?

A He was asking for the list of the syndicate of lenders 

and investors that had currently bought parts of the 

Proindicus loan. 

Q Why is that important to VTB Bank?

A At this time VTB were considering whether they could 

purchase a further $118 million of the Proindicus loan and 

they wanted to know who Credit Suisse had previously sold the 

loan to in order to establish whether they had other investors 

they could sell that were not the same as the ones that Credit 

Suisse had used. 

Q What's the time of this e-mail? 

A 12:36 p.m. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 2568?

THE COURT:  Any objection?  

MR. SCHACHTER:  None. 

THE COURT:  It's admitted.  You may publish. 

(Government's Exhibit 2568 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q And looking to the top e-mail, what did the defendant 

write to you?

A Is what Berliner from VTB is asking for?  There is a list 
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of banks at the bottom of the Increase Notice. 

Q Did the defendant know the members of the Proindicus 

syndicate of outside loan investors?  

MR. SCHACHTER:  Objection. 

THE COURT:  If you know.

A Yes, he did. 

Q And what time is this e-mail at? 

A 12:43 p.m. 

MR. BINI:  If we can put side-by-side so the jury 

can see, Ms. DiNardo, 2567 and 2568.  

(Exhibit published.) 

BY MR. BINI:

Q How much after 2567 is 2568?

A Seven minutes. 

Q Is it the same e-mail chain?

A Yes, it is -- no, it isn't.  Sorry. 

Q What is the defendant doing seven minutes later in the 

second e-mail, 2568? 

A He is asking me whether the document he's attaching to 

this e-mail has the information that Berliner from VTB is 

requesting. 

Q Okay.  

MR. BINI:  Your Honor, I would seek to admit 2568-A 

and 2568-B. 

MR. SCHACHTER:  No objection.  Sorry.  
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THE COURT:  A and B, any objection?  

MR. SCHACHTER:  No. 

THE COURT:  They are admitted.  You may publish. 

(Government's Exhibits 2568-A and 2568-B were 

received in evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q Okay, if we can go to 2568-A, what is that?

A This is a copy of the Increase Notice that was sent from 

Proindicus to Credit Suisse in order to increase the 

Proindicus loan in August by $32 million. 

Q And if we look to the back, is this attached to the 

e-mail that the defendant sent you at 12:43? 

A Yes. 

Q Why did he attach it?  I am going to ask you to look to 

Schedule 1.  

(Exhibit published.) 

THE COURT:  Make it more legible, please. 

MR. BINI:  If we can go to Schedule 1 and blow that 

up.  

BY MR. BINI:  

Q What is Schedule 1?  

A That was the list of lenders, members of the syndicate, 

for Proindicus as of that date. 

Q Were two ICE-Canyon-owned funds members of the syndicate 
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at that point?  

A Two funds managed by ICE Canyon were members of the 

syndicate, yes. 

Q What are those funds?

A ICE 3:  Global Credit CLO Limited and ICE Global Credit 

CLO Limited. 

Q How much had they invested?

A In total, $15 million. 

Q Where is ICE Canyon located?

A Los Angeles. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 2570. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  You may publish, it's admitted. 

(Government's Exhibit 2570 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q At the top e-mail, what's the date of that e-mail?

A November 1st, 2013. 

Q And who is it from, who is it to?

A It's from Ms. Subeva to myself. 

Q What is this?  If you can take a look at it and then tell 

the jury what it discusses.  
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A This is wording that Ms. Subeva is proposing be sent to 

Credit Suisse. 

Q Why?

A In response to a request from Credit Suisse who had been 

contacted by a financial reporter asking questions about 

Credit Suisse's involvements -- involvement in the loans to 

Mozambique. 

Q Was an article regarding this issue of concern to you and 

the Mozambique officials who were part of this criminal 

scheme? 

A No, the proposed response from Credit Suisse to the 

financial reporter was of concern. 

Q Why?

A Because Credit Suisse had proposed in that response to 

refer to the Proindicus loan.  

Q Why was that a concern to the Mozambican officials, you 

and the other members of this criminal scheme?

A At that time the only Mozambican loan that was known to 

the public was EMATUM.  Proindicus -- the loan to Proindicus, 

rather, was a secret and had not been communicated to the 

outside world. 

Q And did you later learn that Mozambican, certain 

Mozambican officials were deliberately not telling the IMF 

about the Proindicus loan?  

MR. SCHACHTER:  Objection. 
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THE COURT:  Did you learn that?  

THE WITNESS:  I subsequently learned that the IMF 

had not been informed of the details of the Proindicus loan. 

THE COURT:  The objection is overruled.  That is the 

answer.  

Go ahead.  

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 2573.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  It's admitted.  You may publish. 

(Government's Exhibit 2573 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q I am going to ask you to look at the top e-mail.  Who is 

that from and who is that to?

A This is from myself to Felipe Berliner, Ms. Subeva, 

Makram Abboud, Mr. Boustani and Hamet Aguemon. 

Q What were you e-mailing about?

A I was setting out for VTB the list of syndicate members, 

banks and investors who had invested in the Proindicus loan as 

at that date. 

Q Okay.  How much did ICE Canyon have invested?

A $15 million. 
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MR. BINI:  Your Honor, at this time I would ask to 

admit 2594. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  It's admitted.  You may publish. 

(Government's Exhibit 2594 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q And if you can take a look at it, Mr. Pearse, I just want 

to ask you to start on -- does this relate to -- let me ask 

you this:  

Does this e-mail relate to a different deal that is 

not the deals in this case?

A It relates to a potential deal that didn't happen. 

Q Okay.  

Going to the second page of 2594, do you see the 

sentence at the top:  Do you know what Junior's angle is on 

this?

THE COURT:  Can you make it more legible, please?  

BY MR. BINI:

Q Is that part of an e-mail, you responding to the 

defendant?

A Yes. 

Q Who were you referring to when you said:  Do you know 
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what Junior's angle is on this?

A I was referring to Armando Guebuza, the son of the then 

president of Mozambique. 

Q Okay.  And if you go up to the first page of the e-mail 

chain, is there an e-mail of you with an expletive talking 

about that you shouldn't do the deal?  

THE COURT:  Highlight it, please, so the jury can 

see it.  

MR. BINI:  The top two e-mails, Ms. DiNardo.  

(Exhibit published.) 

A Yes, there is. 

Q Okay.  

And what did you mean when you said:  Need guidance 

from Croc as to why he is supportive on this one?

A I needed to understand from Armando Guebuza why he wanted 

to do this particular transaction. 

Q But were you not in favor of it?

A Not at all. 

Q Okay.  

How did the defendant respond?

A That I will tell him, drop it Croco?  

Q Who is Croco again? 

A Croco is Crocodilio, who is Armando Guebuza, the son of 

then president of Mozambique. 

Q Over the course of your criminal conduct with the 
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defendant, did you ever hear him use nicknames to refer to 

certain people? 

A Yes. 

Q I just wanted to ask you about a few of them.  

You already spoke about Uncle.  Who is that?

A Surjan Singh. 

Q Croco, who is that?

A Armando Guebuza. 

Q Junior, who is that?

A Also Armando Guebuza. 

Q We saw earlier today Chopstick.  Who did the defendant 

use that to refer to?

A Manuel Chang. 

Q Did you ever see the name Pantero? 

A Yes.  

Q Who, if anyone, did the defendant use to refer to using 

the name Pantero?

A Manuel Chang. 

Q What about the name Marshal?

A Antonio do Rosario. 

Q What about the name 3 Beijos?  

A Isaltina Lucas. 

Q Who is Isaltina Lucas again?

A The national director of -- now?  I'm sorry.

Q Then.  
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THE COURT:  Who is that person?  

Why don't you spell it, if you can.  

And then is this an appropriate time to take a 

luncheon recess after you do this question?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Go ahead, spell the name of the person 

you are asking about.  

MR. BINI:  Oh.

BY MR. BINI:  

Q If you could, Mr. Pearse, Isaltina Lucas.

A I-S-A-L-T-I-N-A, Lucas is L-U-C-A-S. 

Q HE?

A His Excellency, the president of Mozambique. 

Q DG? 

A The Director General of SISE. 

Q What's SISE again? 

A SISE is the Secret Service of Mozambique. 

MR. BINI:  Your Honor, this would be a good time to 

stop, if it's okay with Your Honor.  

THE COURT:  All right, ladies and gentlemen, it is a 

little past 1 o'clock, why don't we resume at 2:15?  

Do not talk about the case.  Enjoy your lunch.  

Thank you.  

(Jury exits.) 

THE COURT:  You may step down, Mr. Pearse.
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(Witness steps down.) 

THE COURT:  The jury has left the courtroom.  You 

may be seated, ladies and gentlemen.  

Do we have any issues to discuss outside of the 

presence of the jury?  

MR. JACKSON:  Yes; briefly, Your Honor. 

THE COURT:  I will hear first from the Government, 

then from defendant.  

Any issues from the Government?  

MR. BINI:  Not from the Government. 

THE COURT:  Okay, from defense counsel; yes.  

MR. JACKSON:  Thank you, Your Honor.  

Your Honor, at a pretrial conference in this case 

one of the -- one of the representations that was made by the 

Government to the Court was that this is not an omissions 

case.  That was at the August 21st, 2019 pretrial conference 

when Ms. Moeser was addressing the Court and she said:  This 

is not an omissions case, Your Honor.  This is a 

misrepresentation case.  

And we understood that that made sense, Your Honor, 

because pursuant to clear Black Letter Law, the Chiarella 

decision, among others, this isn't a case that could be 

charged as an omissions case.  

We would like to voice , Your Honor, a continuing 

objection to the Government's repeated injection into the 
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record of questions that are pure omissions questions.  

For example, Mr. Bini asked the witness the 

question:  

Did the loan agreement in any place describe payment 

to you and Singh?  

Now, we think, Your Honor, that that is a clear 

violation of what the Government represented to the Court it 

would do in this case and what the law allows the Government 

to do.  

THE COURT:  Well, let me put it to you this way, 

Mr. Jackson, I have not charged the jury yet with respect to 

what the law is that they have to apply to the facts of this 

case as they find them.  We have not even had our charge 

conference yet.  So I think you ought, to use an expression 

that someone who is, essentially, a non-skier should really 

use.  You are getting out over your skis when you start down 

this road.  

I do not think this is the time to talk about what 

the law is or is not in the case.  Right now the jury is 

hearing facts and hearing testimony from this witness, and you 

will be allowed to cross-examine quite extensively, to the 

extent you wish to do so , about what the witness has 

testified to on direct.  

But if you are now getting into the question of what 

the law is in this case, as I have told the Government and as 
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I have told defense counsel throughout, I will give the law to 

the jury at the appropriate time and they will apply the law 

as I give it to them to the facts as they find them.  

So I think your concerns are, at best, premature.  

MR. JACKSON:  May I respond, Your Honor?

THE COURT:  That's why I am here.  

MR. JACKSON:  Your Honor, we, of course, understand 

appreciate that the Court will give all the instruction on the 

law.  

I think that the Government is coming very close, if 

not already surpassing what the Second Circuit has warned 

repeatedly the Government isn't allowed to do with regard to 

the proof.  

Putting aside the law, in the United States versus 

D'Amelio, the Second Circuit made clear that where the proof, 

itself, regardless of the instruction of the law, but where 

the proof, itself, alters the core of criminality that is 

presented in the case, that can constitute a constructive 

amendment of the Indictment.  

And so, Your Honor, we are only -- we defer to 

the -- to the wisdom of the Court in terms of the 

administration course, but we wanted to make a record to 

explain our objection and to warn the Government that we 

believe they are proceeding past the point that the Second 

Circuit has said is appropriate, in terms of the proof 
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regardless of what law the Court will, ultimately, wisely 

determine is appropriate to instruct the Court on. 

THE COURT:  I am sure that the Government is duly 

warned by the defendant, and the Government will be so advised 

and so warned by the defendant.  

Now, anything else?  

MR. JACKSON:  Yes, Your Honor, just one more thing.  

(Continued on the following page.)
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(Continuing) 

MR. SCHACHTER:  Your Honor, we have one additional 

issue.  It relates to a number of exhibits that we believe the 

Government may seek to offer this afternoon. 

THE COURT:  Let me stop you right there.  That's why 

God invented lunch.  Lunch is not for wimps.  Lunch is a time 

when counsel discuss the question of documents that might or 

might not come in.  After you have your non-wimpy lunch of 

discussing that, let me know if after you have had that 

discussion there are documents that you would like to discuss 

at the sidebar.  That way we will have a more productive 

discussion.  While some of us will be actually eating, some of 

you will be working through lunch at this lovely space that is 

available. 

MR. SCHACHTER:  I apologize if I wasn't clear.  I 

have already conferred with the Government and they do intend 

to introduce these documents.  The only thing that I was 

uncertain about is whether that's going to be this afternoon 

or tomorrow. 

THE COURT:  It won't be tomorrow. 

MR. SCHACHTER:  I'm sorry, Monday.  Although 

tomorrow, I am free. 

THE COURT:  Well, I'm not because I'm going on a 

walk, believe it or not.  It's not going to be a run, I assure 

you.  It is a walk that has to do with to help prevent 
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suicide.  So I am going for that walk tomorrow.  I just want 

the record to reflect that yes, occasionally, I do walk, 

contrary to appearance.  

Yes, I hear you.  To the extent that when we come 

back, before we bring the jury in, we need to have a 

discussion about particular documents, you will present them 

to me and I will make rulings to help move this along well in 

advance of the time of the jury, which, as you know, is quite 

precious.

Anything else?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Have a nice working lunch. 

MR. BINI:  Thank you, Your Honor. 

(Lunch recess.)
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AFTERNOON SESSION

(In open court - jury not present.) 

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.  

THE COURT:  Good afternoon.  We have the 

appearances.  I see counsel are present.  Can we have the 

defendant produced?  And then we will address any procedural 

issues we need to address.  

Please be seated, ladies and gentlemen of the 

public.  Thank you.  

MR. BINI:  Your Honor. 

THE COURT:  Good afternoon.  Wait for the defendant 

to be seated. 

MR. BINI:  Yes, Your Honor.  Thank you.

THE COURT:  Thank you.  

(Defendant present.) 

THE COURT:  Yes.  Do we have any issues to address?  

MR. BINI:  Yes, Your Honor.  I think there are still 

certain e-mails.  We did reach agreement on one e-mail.  There 

are still certain e-mails that we don't have agreement on. 

THE COURT:  All right.  Do we need to talk about 

those at sidebar or should we talk about them in open court?  

I don't know what the nature of the e-mails is.  

Sidebar, on the record or open court?

MR. BINI:  Whichever. 
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THE COURT:  You guys know what they are. 

MR. JACKSON:  They are not sensitive, Your Honor. 

THE COURT:  They are not sensitive.  Okay.  So let's 

have them described by the Government.  I take it you are 

offering and there is an objection?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Why don't you publish them so I can see 

what they are, or hand them up.  Whatever is easier for you 

folks. 

MR. BINI:  I can hand you up a copy. 

THE COURT:  Just hand them to Mr. Jackson, he'll 

hand it up to me.  Thank you.  

So you've got the same package and defense counsel 

is starting, I take it, with GX 3127; is that right?  

MR. SCHACHTER:  Okay. 

THE COURT:  I'm asking. 

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  Or whatever you want.  You tell me. 

MR. BINI:  Oh, I'm sorry.  Did I miss 5112?  

MR. SCHACHTER:  I think 5112 is where we are going 

to start. 

THE COURT:  If you want to publish them 

electronically so we are literally on the same page?  That 

might be easier.  The first one I've got in this package is 

3127.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

MDL     RPR     CRR     CSR

598

Do you want to do it electronically?  

MS. MOESER:  We are starting it up right now, Your 

Honor. 

THE COURT:  Okay, use the microphone.  You, too. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Go ahead.  The first one is?  

MR. BINI:  Government's Exhibit 5112. 

THE COURT:  Wait until it pops up on the screen.  I 

can't see it yet. 

MR. BINI:  The top e-mail. 

THE COURT:  Okay. 

MR. BINI:  This is an e-mail from Mr. Pearse to 

Gwendolyn Arnold and Markus Kroll.  

THE COURT:  Okay, it is offered by the witness.  

Let me just turn to defense counsel, what is the 

problem with this document that you can cross-examine the 

witness about and that he authored?  I'm assuming there is no 

question that he authored it. 

MR. SCHACHTER:  Yes, Your Honor.  But, Your Honor, 

it's not relevant to Mr. Boustani's state of mind and, 

therefore, we don't think it's relevant to any issue of 

consequence in this case. 

THE COURT:  Well, on the issue of relevance I am 

going to overrule it.  You can cross-examine him but that's 

not enough to keep it out.  
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What else do you have, other than relevance?  On 

that document, anything else?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Okay, so you are overruled on that.  

Your record is preserved for sure for sure.  

Okay, next. 

MR. BINI:  Government's Exhibit 3127.  

THE COURT:  3127, okay. 

MR. BINI:  The top e-mail. 

THE COURT:  Offered by the defendant. 

All right.  What's the issue with that?  It's 

seemingly something along the lines of an admission -- unless 

you are contesting that the defendant actually authored it, 

what's the objection?  

MR. SCHACHTER:  Your Honor, it is also irrelevant.  

If the Court turns to the second page of the exhibit, this 

relates to an entirely different transaction, one relating to 

Mr. Pearse's desired acquisition of something called San Leon 

Energy and, therefore, is not relevant to any issue in this 

case. 

THE COURT:  Well, what is your response to the 

relevance issue?  Should I keep it out under 403 for 

confusion, waste of time?  Why do you want it in?

MR. BINI:  Because, first of all, San Leon Energy is 

something that is acquired by Palomar Natural Resources so it 
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is relevant because the defendant and Mr. Pearse put their 

money into that, which includes that -- that eventually 

Palomar Natural Resources includes -- 

THE COURT:  Slow it down.  Vader, not Robin or Woody 

Allen.  Go ahead. 

MR. BINI:  Which includes that United States 

concession, so they invest money in that. 

THE COURT:  I'm going to overrule the objection and 

you could, again, point out how it's related or not related on 

cross or you can make it clear when you examine Mr. Pearse 

about what it addresses and what it doesn't.  

So the objection is overruled. 

MR. SCHACHTER:  Your Honor, in addition to the point 

Mr. Bini made, not addressing the objection to the exhibit, 

but a separate matter.  It is unclear to me, until Mr. Bini 

said this, as to whether he intends to go into something 

called Palomar Natural Resources which is not discussed in the 

indictment.  It is no part of this case, and I don't know if 

that's a subject that he intends to explore with Mr. Pearse, 

but it has nothing to do with the charges.  We have gotten no 

404(b) notice with respect to issues relating to some 

different entity called Palomar Natural Resources or -- 

THE COURT:  Well, let me ask the Government.  

Is this an entity that the defendant has an interest 

in?
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MR. BINI:  Yes, Your Honor. 

THE COURT:  Is that why it's relevant to the issues 

in this case from the Government's point of view?  

MR. BINI:  Yes, and -- 

THE COURT:  Okay.  That's enough.  It's in.

Overruled.  

Next. 

MR. BINI:  2843. 

THE COURT:  Okay, what's the objection?  Can I see 

the document, please?  

Okay, authored by Dominic Shultens, addressed to Mr. 

Pearse.  I take it you are going to ask Mr. Pearse about his 

understanding about the contents of the document?

MR. BINI:  Yes, Your Honor. 

THE COURT:  This is a document that presumably he 

will testify he received. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  In or about March 2nd of 2015.  

What's the objection?  

MR. SCHACHTER:  Your Honor it is hearsay and Mr. 

Shultens was not described by -- 

THE COURT:  Is it being offered for the truth of the 

matter asserted?  

MR. BINI:  Your Honor -- 

THE COURT:  Is it being offered for the truth of the 
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matter asserted?  

MR. BINI:  Yes. 

THE COURT:  In which case, it would be hearsay and I 

keep it out. 

MR. BINI:  Your Honor, I would note that we believe 

the co-conspirator exception applies, because the Government 

intends to ask the defendant regarding, at this point, whether 

Mr. Shultens is joined with the defendant and others in 

actively lying about the existence of the Proindicus and MAM 

loan. 

THE COURT:  Do you need the document to ask him that 

question?  I don't think you do.  Your right, it's about the 

admissibility of the document.  You can ask him, Do you know 

who Mr. Dominic Shultens is?  Yes.  Who was he?  He can say 

who he was, and then he can testify about his relationship 

with Mr. Shultens.  The question is a document that was not 

authored by Mr. Pearse, but was sent to him and to Ms. Lina.

Are you going to have Mr. Shultens here as a 

witness?  

MR. BINI:  We are not going to call Mr. Shultens. 

THE COURT:  Okay, well, I'm going to keep this one 

out.  Next. 

MR. BINI:  Okay.  Government's Exhibit 2851. 

THE COURT:  Okay.  Let's see it.  

Mr. Shultens again?  
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MR. BINI:  Yes, Your Honor. 

THE COURT:  Again being offered for the truth of the 

matter as heard?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  No.  Out.  Next. 

MR. BINI:  May I ask the witness about the 

information?  

THE COURT:  You can ask about the information 

without -- no, this is about the admissibility of documents, 

not whether or not Mr. Shultens was a co-conspirator.  Don't 

become a prisoner of the documents in conducting your 

examination. 

MR. BINI:  Okay. 

THE COURT:  Okay.  So, next.  

MR. BINI:  Government's Exhibit 3097. 

THE COURT:  All right, put it up. 

MR. BINI:  This is another e-mail from Dominic 

Shultens. 

THE COURT:  Same ruling, if you are offering it for 

the truth.  Not coming in. 

MR. BINI:  Okay. 

THE COURT:  Next. 

MR. BINI:  Government's Exhibit 3098. 

THE COURT:  Can I see it, please?  

MR. BINI:  Yes.  This is an e-mail from Mr. 
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Shultens, but I'm admitting it for the purposes of -- 

THE COURT:  No, you are not admitting it; you are 

asking me to admit it.  But go ahead. 

MR. BINI:  Okay, I am asking you to admit this one, 

Your Honor, because below that is an e-mail from Najib Allam, 

to Andrew Pearse, copying David Langford and Jean Boustani, 

where there is a letter from Privinvest that -- 

THE COURT:  Well, let's back up.  Let's go to the 

top one.  You are not calling Mr. Shultens and you are 

offering it for the truth of the matter asserted; correct?  

MR. BINI:  Well, in this one, Mr. Shultens is not 

speaking. 

THE COURT:  So it is from Mr. Pearse, right?  It 

says from Pearse to Shultens, it's the top item. 

MR. BINI:  Oh, you are right.  I'm sorry.  

THE COURT:  You guys are living it, but I'm looking 

at it, so I don't have a problem with the statement -- the 

document from Pearse to Shultens, because you've got Pearse on 

the stand.  So the top one, I don't see as a problem.  

The second one was sent to Pearse from Allam, is 

there an objection to that coming in?  

MR. JACKSON:  Yes, Your Honor.  It's a 403 issue and 

a 404(b) notice issue.  This relates to interactions with 

EMATUM's auditor, as I understand it.  This is not part of the 

indictment.  There was no 404(b) notice provided of any 
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allegations of some kind of separate misstatements to an 

auditor, which I believe is what Mr. Bini is getting at. 

THE COURT:  Well, let's ask Mr. Bini.

Mr. Bini, what are you getting at with this 

document -- or this part of the e-mail chain?

MR. BINI:  This goes to the value of the goods 

provided by the defendant and his company.  There is, in this 

e-mail chain -- 

THE COURT:  Why don't you scroll further down 

because this is just, "hi, attached."  It doesn't tell me very 

much.  What is the gravamen, if you will, of the document?  

MR. BINI:  At the bottom, where Andrew Pearse writes 

to David Langford and Najib Allam -- 

THE COURT:  I don't have a problem with Pearse's 

letters to his alleged co-conspirators and to the defendant, 

as well, so that part of it I don't have a problem with.  But 

if you are offering documents authored by people who are not 

in the courtroom and who are not going to be called as 

witnesses for the truth of the matter asserted, that's the 

problem.  So if you need to present this in a redacted fashion 

to address my concerns with respect to the documents, the 

objections are still on the record and it preserves the 

record, but you have the benefit of my ruling.  So that's how 

we can handle that.  You may need to get some scissors and 

paste or take some other old school remedies to offer portions 
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of the document. 

MR. BINI:  Okay. 

THE COURT:  All right. 

MR. BINI:  The next objection, I think, is to 2876. 

THE COURT:  Okay.  Put that up, please.  

Okay, this is from Pearse. 

MR. SCHACHTER:  We withdraw our objection to this, 

Your Honor. 

THE COURT:  Okay.  That's in.  You won that one.

Go ahead, next.  

(Government's Exhibit 2876 received in evidence.)  

MR. BINI:  2890.  

THE COURT:  From Pearse?  

MR. BINI:  Yes. 

THE COURT:  That is going to come in from Mr. 

Boustani.  That's an admission.  The next one? 

MR. SCHACHTER:  Your Honor?  

THE COURT:  I'm sorry, go ahead. 

MR. SCHACHTER:  I just want to raise the effect of 

the subject matter, it relates to JAFZA Offshore Company, 

something related to Angola.  It's completely unrelated to any 

issue in this case.  There has been no 404(b) notice. 

THE COURT:  I take it you have produced this 

document to the other side. 

MR. BINI:  Yes, Your Honor. 
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THE COURT:  Okay, so why are you offering it in 

connection with this case?  

MR. BINI:  Mr. Pearse indicates JB, referring to the 

defendant, just turned into a structure, because the defendant 

appears to understand complex financial transactions, and --

THE COURT:  So it goes to the question of knowledge?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Yeah.  I will allow it in on that basis.  

Go ahead. 

MR. BINI:  The next one is 28 -- 3175.  

THE COURT:  Okay.  That's from Shultens, that's not 

coming in for the truth.  So that one is out.  You can 

question about the subject matter, but not the document. 

MR. BINI:  Okay. 

THE COURT:  Next. 

MR. BINI:  3103. 

THE COURT:  That's from Pearse?  Any objection to 

that, to Boustani?  

MR. SCHACHTER:  Yes, Your Honor.  It is just a 

matter unrelated to anything alleged in the indictment. 

THE COURT:  What's the purpose of offering this one?  

MR. BINI:  Because it shows the control of Palomar 

between Pearse and Boustani. 

THE COURT:  Okay, I will overrule the objection.  

It's allowed.  Next.
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MR. SCHACHTER:  Your Honor, may we ask to just 

redact the language about paying taxes and Mr. Boustani's 

desire not to pay taxes.  It's prejudicial. 

THE COURT:  He writes:  It pisses me off to pay 

taxes.  Spoiler alert; it probably pisses everybody off to pay 

taxes.  People don't like paying taxes.  I believe there was 

something along the lines of when Oliver Weldon Holmes 

aggrandized, or one of the old guard, who said:  Taxes are 

what is extracted by the Government.  Nobody likes to pay 

taxes.  Now, whether you are willing to comply with the law or 

not, that's a different question, but nobody likes to pay 

taxes.  

No, I am going to overrule that objection. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Go ahead. 

MR. BINI:  3106. 

THE COURT:  From the defendant to Pearse.  What's 

the objection to an admission by the defendant, Government?  

MR. SCHACHTER:  Your Honor, this is now at a point 

where we are after all of the relevant events in the 

indictment.  This has to do with compensating employees of 

Palomar and is unrelated to any issue in the case.  

THE COURT:  Really?  I don't think that's a very 

strong argument.  If that's your argument, I am going to 

overrule it.  Boustani to Pearse about payments, no. 
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MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Overruled.  What else?

MR. BINI:  3111.  

THE COURT:  From Pearse to Lina Subeva, one 

defendant was convicted to another.  What's the objection?  

MR. SCHACHTER:  It's a subject matter issue, Your 

Honor.  I mean, this relates to responding to some Wall Street 

Journal article which is going to potentially inject some 

issue about a hearsay issue -- 

THE COURT:  Am I misreading this?  Doesn't this 

refer to Proindicus and to MAM?  

MR. SCHACHTER:  It does, Your Honor.  

THE COURT:  Well, if that's the basis for keeping it 

out, I think that's a pretty week basis, as a non-existent.

Overruled.  What else?  

MR. BINI:  That's it, Your Honor.  I think.

MR. SCHACHTER:  That's it.  Thank you, Your Honor.

THE COURT:  Okay.  Anything else we need to address?  

MR. BINI:  No, Your Honor. 

THE COURT:  Anything else?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Okay.  Why don't we have the witness 

come back and I will have the jury brought out.  

(Witness resumes stand.) 

THE COURT:  Please have a seat, Mr. Pearse. 
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THE WITNESS:  Thank you, Your Honor. 

THE COURT:  We are getting the jury back.  

(Jury enters the courtroom.) 

THE COURT:  Good afternoon, ladies and gentlemen of 

the jury.  Again, thank you very much, I appreciate your 

promptness.  Once again, please be seated, with the thanks of 

the Court.  

Ladies and gentlemen of the public, you may be 

seated as well.  Mr. Pearse, you may be seated.  

We will continue with the examination.  And I assure 

you, even though it's Friday afternoon, we are going to have 

our hard stop at five o'clock.  That clock is there and I 

don't play any tricks with slowing it down and making it 

break.  So, five o'clock, even though it's Friday, we are done 

for the day.  

So, with that, continue. 

MR. BINI:  Thank you, Your Honor.

MR. BINI:  

Q Mr. Pearse, I want to ask you a couple of questions to go 

back on something on the Proindicus loan agreement I didn't 

ask you before.  

MR. BINI:  If we can show GX-4, in evidence, to Mr. 

Pearse and the jury.

Q Is this the Proindicus loan agreement, Mr. Pearse? 

A Yes, it is. 
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MR. BINI:  If you can go to the second page, the 

table of contents, Ms. DiNardo.  

Q We looked at some of the other clauses, but I want to ask 

you about clause 11, Fees, on page 24.  

Do you see that, Mr. Pearse? 

A Yes, I do. 

Q Is that standard in loan agreements like this one? 

A For a close on fees to the loan agreement?

Q Yes. 

A It depends on the loan agreement and the bank whose 

making the loan. 

Q There is one in this loan agreement; is that right? 

A Yes, sir, there is. 

MR. BINI:  If we can go to page 24 and look to Fees.  

Q What is clause 11 and clause 11.1? 

A This is the clause that refers to fees that will be paid 

to the arranger bank. 

Q And did the loan agreement that went to investors and 

potential investors speak on the issue of fees to the arranger 

bank? 

A The investors will have received a copy of this loan 

agreement with these words relating to the fee arrangements. 

Q What does it say? 

A The borrower shall pay to the arranger the fees in the 

amounts and at the times agreed in the arrangement fee letter.  
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MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 7. 

THE COURT:  Any objection?  

MR. SCHACHTER:  Can I have a moment, Your Honor?  

THE COURT:  Why don't you publish it just to your 

adversary so they can see it and tell us if they have an 

objection to move things along. 

MR. SCHACHTER:  No objection. 

THE COURT:  It's admitted.  You may publish to the 

jury. 

MR. BINI:  Thank you, Your Honor.  

(Government Exhibit 7 admitted in evidence.) 

(Exhibit published.) 

Q Mr. Pearse, what is Government's Exhibit 7? 

A This is a copy of the arrangement fee letter between 

Credit Suisse and Proindicus from March of 2013. 

Q Is this what we saw referred to in the loan agreement? 

A Yes.  The clause in the loan agreement refers to a fee 

letter and this was the fee letter it's referring to. 

Q And does this indicate that there is an arrangement fee 

for Credit Suisse? 

A Yes, it does. 

MR. BINI:  If we can go to paragraph 4. 

Q Does it speak on the arrangement fee for Credit Suisse? 

A Yes.  It states that the arrangement fee will be $6 
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million. 

Q What was the kickback that you received for Proindicus? 

A Five-and-a-half million dollars. 

Q Were you working at Credit Suisse at the time that the 

Proindicus loan was signed? 

A Yes, I was. 

Q Does it mention the kickback to you in this section? 

A Sorry, in those words that are on the screen?

Q Yes. 

A No, it doesn't.  

Q Who's the person who ultimately signed the loan agreement 

for Proindicus? 

A I don't recall, sir. 

Q Let's go back to GX-4, and go to the signature page.  

A That was Surjan Singh and Tim Malton. 

Q Who, if anyone, told Surjan Singh to sign this loan 

agreement? 

A Technically, it was the credit department of Credit 

Suisse but he was under my prior authorization. 

Q Thank you.  

MR. BINI:  You can take that down, Ms. DiNardo.

At this time, the Government would offer 

Government's Exhibit 2596. 

THE COURT:  Any objection?

MR. BINI:  Oh, I'm sorry.  We covered that already, 
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Your Honor.  I would offer Government's Exhibit 5101. 

THE COURT:  Any objection?  

MR. SCHACHTER:  May I have a moment, Your Honor?  

THE COURT:  Sir, why don't you publish it to him. 

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  All right, that's fine.  

(Government's Exhibit 5101 received in evidence.)

(Exhibit published.) 

Q What is the date of this e-mail?  

A Sixteenth of January, 2014. 

Q And I want to go down to the e-mail from the defendant to 

you, the bottom e-mail.  

What's the time of that e-mail? 

A Ten past 9:00 in the morning. 

Q What did the defendant write? 

A F, all set to get MOF new guarantee for $500 million.  

Will do it in Palomar's name.  The borrowers will be 

Proindicus and EMATUM and to build a maintenance 

infrastructure in Moz to maintain their fleets.  I think 

Proindicus will borrow, as we don't want public noise.  Can I 

have the MOF guarantee to make him sign it next week before 

procurement contract, et cetera. 

Q I want to ask you about the part:  I think Proindicus 

will borrower, as we don't want public noise.  

What was going on at this time and what does that 
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refer to? 

A He is referring to the fact that Proindicus is still -- 

not being disclosed to the public. 

Q Why does he want to borrow without public knowledge?  

MR. SCHACHTER:  Objection. 

THE COURT:  If you know, in your view. 

A In this context, sir, it would require me to speculate to 

answer this question. 

Q Well, don't do that.  

What did you understand the defendant to mean? 

A That any new borrowing should be done without being made 

public. 

Q Thank you.  

MR. BINI:  At this time, the Government would seek 

to admit Government Exhibit 2746. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor.  

THE COURT:  You may publish.  It's admitted.

(Government Exhibit 2746 admitted into evidence.)

(Exhibit published.)

Q Looking to the first e-mail on page 2, what did Najib 

Allam write to you.  

A Hi, Andrew.  I hope all went well with bank and if you 

still need any document from my side, please let me know.  FGB 

credit cards should be received soon.  All has been settled 
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finally with the bank. 

Q I will stop you there, and I'll just ask you, what did 

you understand Najib Allam to be referring to? 

A He was asking me about a meeting that I had had with my 

bank in the United Arab Emirates. 

Q If we can go to the first page of the e-mail, your 

response.  

How did you respond, Mr. Pearse? 

A Would you like me to read it, sir?  

Q If you could? 

A Hi, Najib.  The bank was a little painful.  The biggest 

issue is that they want the residency job description changed 

to something more consistent with earnings.  Can we do this?  

Also they want -- 

Q I will stop you there.  

Can you explain to the jury what was the bank 

concerned with regarding your residency job description? 

A The bank was concerned with the fact that my application 

form for a bank account had described my job title as a tube 

welder with an expected annual salary of approximately 

$250,000.  By this point in time, I had received approximately 

$35 million into that bank account. 

Q Where were you getting all that money from? 

A From Privinvest. 

Q And by the way, did you have substantially any other 
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funds in that UAE bank account other Privinvest funds?  

A No.  Every penny that was in that account came from my 

activities with Privinvest, from proceeds of crime.  

THE COURT:  I'm sorry, excuse me.  This says the 

bank wanted the residency job description changed?  The bank 

suggested to you that you change the job description?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Okay.  Go ahead.  

Q And what did Mr. Allam attach to the mail, if anything?  

A He attached the constitutional docs for Palomar 

consulting, the articles for Palomar holding and a letter, I 

believe.  

Q Why did he attach those documents? 

A Those were documents that had been requested -- well, 

some of the documents had been requested by my bank, Abu Dhabi 

Commercial Bank. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit 2746A, 2746B and 2746C. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Admitted.  You may publish.  

(Government's Exhibits 2746A, 2746B and 2746C 

received in evidence.)  

(Exhibits published.)  

(Continued on next page.)
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(Continuing.) 

BY MR. BINI:  

Q Can you tell us what 2746A is, Mr. Pearse?

A It is a notarial certificate from a notary public in 

London.

Q What is 2746B?

A It is a copy of a commercial license for Palomar 

Consulting LLC, in Abu Dhabi.

Q What is 2746C?

A This is the first page of the memorandum of Association 

of Palomar Consulting. 

MR. BINI:  At this time the Government would seek to 

admit 2747 and 2747A.

THE COURT:  Any objection? 

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Admitted.  

You may publish.

(Government Exhibit 2747 was received in evidence.) 

(Government Exhibit 2747A was received in evidence.)

(Publishes exhibit to the jury.)

BY MR. BINI:  

Q If we can go down the bottom, is this a follow-up email 

chain related to the email chain we were just looking at?

A Yes, sir, it is.

Q And after you reported that the bank was a little 
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painful, did Najib Allam write to you on March 21, 2014, at 

15:22?

A Yes, he did.

Q What did he write?

A Hi, Andrew.  I'm not copying anyone here.  I had a draft 

of after agreement between PISB and you which I updated.  Have 

a look and sign it; and we can use at the bank, if needed.

Q What did you do with this agreement?

A I'm sorry.  Which agreement? 

Q Oh, I'm sorry.  What did you do with this email in the 

document attached to it?

A The documents they said were relevant to the bank I sent 

to Abu Dhabi Commercial Bank.

Q Okay.  Did you forward it to yourself? 

A I'm looking at the top email.  

My apologies.  Yes, I forwarded it to myself and my 

Hotmail account.

Q And if we can now look at 2747A, what is this agreement 

Mr. Pearse?

A This is the agreement that was referred to in the email 

from Najib Allam, and this is the consulting agreement between 

Privinvest Shipbuilding, SAO and myself, relating to 

consultancy services that I provided to Privinvest 

Shipbuilding in Russia and Azerbaijan. 

Q What's the date of this agreement?  
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A 23rd of March, 2013.

Q Is this a real agreement?

A No, it's not a real agreement.

Q How it not a real agreement?  

A It is untrue in that I did not provide consultancy 

services to Privinvest Shipbuilding in relation to WP18 and  

BR71 products in Russia and Azerbaijan.

MR. BINI:  If we can go to the terms and conditions, 

Ms. DiNardo, if you can blow up "Terms and Conditions," 

paragraph one. 

BY MR. BINI:  

Q Is that what you were referring to, Mr. Pearse, as being 

untrue? 

A Yes.

Q What is set out in paragraph two of the terms and 

conditions?  

Before do I that, let me ask you this or ask you 

that.  What is a WP18, if you know? 

A That is one of the vessel types that is produced by 

Privinvest was sold to Proindicus.

Q What is the BR71, if you know?

A I don't know. 

Q Did you do any consulting in Russia for Privinvest.

A No, I did not.  

Q What about consulting in Azerbaijan?
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A Not there either.

Q Okay.  Now if we can look at two, do you recognize those 

payments?

A Yes, I do.

Q What are they?

A These are the payments I received from Privinvest in 

respect of the kickbacks and unlawful payments for the 

Proindicus loans.

Q Did you have discussions with the defendant, Najib Allam, 

or anyone else about why you have this fake contract, setting 

out all your Proindicus payments?

A Yes, I did.

Q Who did you discuss it with?

A I discussed it with the defendant and Iskandar Safa the 

year preceding the date of that email that sent me this -- 

this contract.  I described the events yesterday, sir.

Q Can you please describe what to the jury what you're 

referring to?

A In March of 2013, after the first Proindicus loan was 

closed, I met with Iskandar Safa and Jean Boustani the estate 

of Iskandar Safa in the South of France and discussed how, 

among other things, how to characterize the kickback that I 

wad receiving in relation to the first Proindicus loan in the 

event that I was ever asked by a third party where the money 

came from.
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Q Is this consistent with the conversation that you had 

with Iskandar Safa and the defendant in March of 2013?

A Yes, during that conversation, Iskandar Safa told me 

that, if I was ever asked, I should describe the payments as 

being paid to me under the terms of a consultancy agreement 

with Privinvest where I was consulting on the sale of two 

vessel types, the WP18 and a DV15.

Q Are those the two boats that are set out here, if we go 

back to "1"?

A The WP18 is one of those boats described by Mr. Safa.  

The BR71 was not.  The product he told me about in March of 

2013 was a DV15 which had been the other vessel type that we 

provided to Proindicus at that stage contracted to be 

provided.  Excuse me.

Q Is this the first time you'd ever seen this fake 

contract? 

A The date I received it from Najib Allam was the first 

time I'd seen it.

Q If we could go back to 2747, what's the date, if we go to 

the top?

A 21st of March, 2014. 

Q Did the contract appear to be backdated?

A It is backdated, sir.  It's from a year earlier.

Q By the way, if we look to the top, if we go back to 

2747A, do you see how it said it's entered into March 23rd, 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

PEARSE/DIRECT/BINI

LISA SCHMID, CCR, RMR

623

2013?

A Yes.

Q If you look down to the paragraph two, one of these 

payments -- 

A They're all subsequent to that date.

Q Does that make sense?

A No.  It would seem quite difficult to have been able to 

foresee the payments on the 23rd of March, 2013.

MR. BINI:  Okay.  At this time I would ask to admit 

Government's Exhibit 3112. 

THE COURT:  Any objection?

MR. SCHACHTER:  May I have just a moment, Your 

Honor? 

THE COURT:  If you would publish it just to your 

adversary to move it along, counsel.

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.  You may publish.

(Government Exhibit 3112 was received in evidence.) 

MR. BINI:  Your Honor, I'm actually going to go to 

next exhibit in the interest of time.

THE COURT:  Which is.

MR. BINI:  Government's Exhibit 5111.  

I'll ask to offer it now.

THE COURT:  Any objection?  Show it to your 

adversary.
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MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  Admitted.

(Government Exhibit 5111 was received in evidence.)

(Publishes exhibit to the jury.)

BY MR. BINI:  

Q Did there come a time that you began working on the loan 

for MAM?

A Yes. 

Q What bank was involved that that loan?

A The VTB Bank.

Q Was that a syndicated loan?

A Not to best of my knowledge, no.

Q What type of loan was it?

A It was a loan between VTB and what was to become MAM.

Q What was the project supposed to be?

A I'm sorry.  

THE WITNESS:  I'm sorry, Your Honor.  

May I correct my previous statement? 

BY MR. BINI:  

Q Yes.

MR. BINI:  I should I ask Your Honor.

THE COURT:  Yes, of course.

THE WITNESS:  The MAM loan was drafted as a 

syndicated loan.  It was capable of being syndicated.  I don't 

know if it was syndicated because I did not work at VTB.
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BY MR. BINI:   

Q Okay.  What was the MAM project supposed to be?

A It had two primary purposes.  One was to build shipyards 

to be able to allow the Mozambicans to build vessels of the 

types that had been supplied under the Proindicus and EMATUM 

loans, and the second element was to provide maintenance 

facilities for the boats that had already been spotted or were 

being in the process of being delivered for Proindicus and 

EMATUM and third parties.

Q Did you think that business plan could work?

A I did not, no.

Q Why not?

A Because it relied on Proindicus and EMATUM being able to 

petty MAM for the maintenance of their vessels.  At this stage 

it wasn't clear that either of those entities were -- had not 

generated any revenue.  It wasn't clear that they would 

generate sufficient revenue to support the business plan.

Secondly, the shipyard's shipbuilding proposal was 

for the Mozambique to build vessels of the type that had being 

supplied by Privinvest, which I knew to be highly technical; 

and without any expertise in the matter, it seemed unlikely 

that nations would want to buy vessels built in Mozambique 

when they could buy them built in Germany or France.

Q What was the loan size for the MAM loan?

A $535 million.
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Q Did you think that was an appropriate loan size for the 

project?

A No, because I thought the business plan was unlikely to 

succeed.

Q Were you paid in relation to that loan?

A Yes, I was.

Q How much did you receive?

A Just over $10 million.

Q How did you receive that $10 million?

A I received it as a dividend from Palomar Holdings after 

Palomar Holdings received a fee from Privinvest.

Q What happened to the MAM project?

A I do not know sir.

Q Was it successful?

A Not that I'm aware of.

Q Are you aware of if it made any revenues?

A I'm not, no.

Q Now looking to 5111, is this an email regarding the MAM 

project?

A Yes.

Q And looking to the email, the top email from Ms. Subeva 

to you, and another email and address for Ms. Subeva, what was 

Ms. Subeva setting out in her email?

A She at the time was trying to build a financial model 

which was to be provided for MAM to the bank.  In that model 
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she had assumed that MAM would make revenue from selling 

certain boats it built as part of the project.

The sale prices that the defendant had provided to 

her for the vessels were that were being built in Mozambique 

were inconsistent with the values that were being paid for the 

paid for by EMATUM and Proindicus under the terms of their 

contracts.  Her, without reading the email -- 

Q Let me direct you to the second paragraph, if you could 

just read that paragraph, the second practice of Ms. Subeva's 

email, starting for EMATUM or EMATUM. 

A "For EMATUM, we have three trimarans and 24 long liners 

straight trawlers.  If we now say that we sell the trimarans 

for $20 million and the trawlers for $10 million, if someone 

does the math, they get to cost of amount of vessels of just 

$300 million.  Of course, that are other equipment, center 

components, and TOT fees.  So no one expects to get to 

$850 million, but I want to be higher than $300 million to 

avoid issue."

Q I'm going to stop you there.

Did you understand Ms. Subeva to be saying the 

prices for MAM made EMATUM look like way too much of a loan? 

A No.  I understood her to be saying that if she used the 

prices that would be provided to her in MAM, it would appear 

that the prices paid under the procurement contract were 

higher than they were here.
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Q Okay.  Was the discomfort that Ms. Subeva expressed 

something that you discussed with the defendant?

A Yes.  The need for consistency between the transactions 

was very important.

Q Why was it important?

A Because VTB had been a -- was a lender at this stage to 

Proindicus and had been one of the arrangers of the EMATUM 

bonds.  So they were in possession of the business plans for 

both of those projects and were able to cross-reference.

MR. BINI:  If we can, Your Honor, at this time the 

Government seeks to admit Government Exhibit 2761. 

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.  You may publish.

(Government Exhibit 2761 was received in evidence.)  

(Publishes exhibit to the jury.)

BY MR. BINI:   

Q What's the date of this email, looking to the email from 

the defendant?

A 9th of April, 2014.

Q Is it a response to Ms. Subeva's email?

A Yes.  

MR. BINI:  You can go to the top of the email, 

Ms. DiNardo.

BY MR. BINI:   
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Q Did the defendant disagree with Ms. Subeva?

A Yes.

Q Was he pretty vehement about his disagreement?

MR. SCHACHTER:  Objection.

THE COURT:  Yeah, I'll sustain it.  The jury has got 

the document.  Why don't you just call attention to what was 

said by Mr. Boustani in the document -- 

MR. BINI:  Sure.

THE COURT:  -- other than characterizes it? 

BY MR. BINI:  

Q What was the first sentence the defendant wrote?

A "You got it wrong."

Q And if you would, does he -- if you could, read the rest 

of it. 

A Out loud.

Q Yes. 

A Privinvest, being the manager for MAM, will insure that 

MAM's parts of the jobs are estimated at these values, 

trimaran trawler, et cetera.  So it is not the sales price.  

All components, engines, et cetera, will be paid by Privinvest 

because it has a mega-discount package with all suppliers.  

That is why MAM will work as part of the Privinvest network.  

So the parts of the trimaran will be valued at $20 million and 

will generate an NOP of $4 1/2 million.  This does not 

included major parts.  Is it clear? 
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Q Did you have conversations with the defendant regarding 

prices or the various component parts of the MAM, Proindicus, 

and EMATUM?

A At different times.   

THE COURT:  What is an NOP?  I'm sorry.  

THE WITNESS:  Net operating profit, I believe, sir. 

THE COURT:  Net operating.

THE WITNESS:  Profit.

THE COURT:  Okay.  I'm sorry.  Go ahead.

BY MR. BINI:  

Q And would the defendant give you specific prices for 

those?

A No.  The defendant was always very hesitant to provide a 

breakdown of the prices of the individual components of any 

project. 

MR. BINI:  At this time the Government would seek to 

admit Government's Exhibit 2763.

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted.  

You may publish.

(Government Exhibit 2763 was received in evidence.)

(Publishes exhibit to the jury.)

BY MR. BINI:  

Q Okay.  If we can go to the bottom email from the 
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defendant to Mr. Pearse and Ms. Subeva, what's the date of 

that bottom email?

A 9th of April, 2014.

Q What did the defendant write?

A Morning, Love.  Please increase MAM to $600 million.

Q What did you understand him to mean?

A The defendant wanted the financing size for MAM to be 

increased to $600 million.

Q And how did you respond?

A EMATUM may need the economist again.

Q Did you respond on April 10th of 2014? 

A Yes, sir.

Q How did the defendant respond?

A "Negative or positive article?  Lena, my love, now we're 

at $750 million.  That will be at 36 DB 15 stock built in MAM 

to start with.  Happy with me?"

Q What did you understand her to mean there with the 

750 million?

A I understood that the transaction size for MAM was being 

increased to $750 million by the defendant.

Q Was it just 600 million in the email the day before?

A If I could look at that previous email, the dates, 

please.  Yes, it was the day before.

Q Okay.  Now, if we can go to your response, how did you 

respond to the defendant increasing the loan to 750 million?
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A So as not freak out the banks, my suggestion will be to 

start with 500 and look to upsize after three months based on 

the 36 DB 15s.  Docks for up to 750 but an initial business 

plan would be 500 this current procurement contract.  Okay 

with everyone? 

Q Why do you write "so as not to freak out the banks"? 

A Seven hundred fifty million was just too big and 

impossible to place in my view at that time.

Q How did the defendant respond?

A Okay, Bro.  Go ahead.  

MR. BINI:  Your Honor, at this time I would seek to 

admit Government's Exhibit 3123. 

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  You may publish.

(Government Exhibit 3123 was received in evidence.)

(Publishes exhibit to the jury.)

MR. BINI:  If we can go to the bottom email on the 

second page, Ms. DiNardo.

BY MR. BINI:   

Q What is the date of your email, Mr. Pearse?

A 19th of April, 2014.

Q What's the subject?

A Final Contract Comments. 

Q Who did you write it to? 
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A David Langford, Jean Boustani and Ms. Subeva.

Q What did you write to them?

A Attached, Lena's work with a little massaging from me.  

Nothing too dramatic.  The following are worth highlighting. 

Q I'm going to stop you there.  What were you sending?

A Comments on the procurement contract for MAM.

Q Okay.  Did the defendant respond?

A Yes, he did.

Q What did he write?

A David, Love, let's remove all precise things like number 

of employees, dock size, et cetera, so all is consistent.

Q Who does "David" refer to?

A David Langford.

Q Who typically wrote the procurement contracts for 

Privinvest and subsidiaries? 

A In relation to transactions I was involved in?  David 

Langford.

Q What did you understand the defendant to mean when he 

said, "let's move remove all precise things like number of 

employees dock size, et cetera"?

A He was frustrated at the time by the questions from Ms. 

Subeva that showed the inconsistencies between what was being 

provided and what was required for the project and for the 

business plan.  So his solution was to remove all references 

to anything that was precise in order to avoid any potential 
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conflict and cross-referencing errors.  

MR. SCHACHTER:  Objection.  Move to strike, Your 

Honor. 

THE COURT:  Overruled.

BY MR. BINI:  

Q How did David Langford respond?

A I'm doing this now.  Then nothing 'til Monday.  I can't 

just randomly take thing out, J.B., to be less precise.  A 

contract illegally enforceable needs to be certain.

Q I'll stop you there.  What did you understand 

Mr. Langford to be responding to the defendant?  

A He was responding to say that he could not do what the 

defendant had asked him to do, namely, take out the elements 

that were being supplied under the contract.

MR. BINI:  Your Honor, at this time the Government 

would seek to admit 3069. 

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.  

You may publish.

(Government Exhibit 3069 was received in evidence.)

(Publishes exhibit to the jury.)

BY MR. BINI:  

Q I'm going to ask you to look at the bottom email.  What's 

the date of that email?
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A 15th of May, 2014.

Q Who's it from?

A Galina Barakova Perez.

Q And who was she?

A She was a member of the Global Finance Group at Credit 

Suisse in London.

Q Was she making an inquiry into Antonio do Rosario?

A Yes, she was.

Q What was she asking for?  

A A callback with the operational team at Credit Suisse.

Q What how did Mr. Do Rosario respond?

A Do Rosario, my secretary said that you called three times 

this afternoon and wanted to talk -- 

THE COURT:  Slow it down.

THE WITNESS:  I apologize.  

A "My secretary said that you called three times this 

afternoon and wanted to talk to me or someone else.  Had I 

known it, I would have directed her to pass the phone to 

Mr. Enrigue Gamato, administrator, member of the board in 

charge of admin and finance.

Q I'm going to stop you there, and ask you to then go to 

the first page and look to the email at May 15th, 2014, at 

18:55.  What happened at that point in the email chain?

A The email messages were forwarded by Antonio do Rosario 

to Mr. Boustani and myself.
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Q What did you understand was occurring in -- at this 

point?

A He was asking for help in order to be able to answer the 

question.  He was worried about why creditors were phoning 

him, and he wanted us to help with that business.

Q How did you respond?

A "I am trying to get ahold of uncle.  Don't have a call, 

please, until I have spoken with him and conformed what the 

fuck this is about."

Q Who were you referring to as "uncle"?

A Surjan Singh.

Q Why were you going to call Surjan Singh?

A Because I didn't know why they were calling.  I wanted to 

find out from him, that he would give me that information.

MR. BINI:  Okay.  At this time, the Government would 

seek to admit Government's Exhibit 2771.

THE COURT:  Any objection?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  It's admitted.  You may publish.

MR. BINI:  Thank you, Your Honor.

(Government Exhibit 2771 was received in evidence.)

(Publishes exhibit to the jury.) 

BY MR. BINI:  

Q Did there come that time that you updated do Rosario and 

the defendant regarding what Credit Suisse was interested in?  
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Can you go to the middle of the page, on May 15th, at 19:13?

A Yes.

MR. BINI:  The part that says, "Uncle is sorting it 

out," if could you expand that for the jury, Ms. DiNardo. 

BY MR. BINI:  

Q What did you write?

A "Uncle is sorting it out.  There is some stupid UK 

regulatory requirement that Credit Suisse accounts be 

following, to speak to someone at the Martin, to confirm the 

payment details, but I will get full details shortly.  In any 

event, I told him to tell Barakova she's fired if she doesn't 

behave in the future."

Q Why did you write "uncle is sorting it out"?

A I had spoken to Surjan Singh.  He explained what the 

issue was, and he was sorting it out within Credit Suisse.

Q Why did you write, "I told him to tell Barakova she's  

fired if she doesn't behave in the future?

A I was pretending I had some control over that issue.  

Throw away line.

Q Did you actually at that point?

A No.  

(Continued on the next page.)
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EXAMINATION CONTINUING 

BY MR. BINI:  

MR. BINI:  At this time, the Government would seek 

to admit Government's Exhibit 5112.  

THE COURT:  Any objection? 

MR. SCHACHTER:  Your Honor, this has been ruled on 

before. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No further objection. 

THE COURT:  You may publish.  It's admitted.  

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibit 5112 was received in 

evidence.) 

(Exhibit published.) 

BY MR. BINI:  

Q If you can look at the e-mail to you from Gwendoline 

Arnal, copying Makram Abboud, Ms. Subeva, and Markus Kroll 

Palomar.

Who's Markus Kroll Palomar?

A Markus Kroll was the COO of Palomar Capital Advisors. 

Q What did Gwendoline Arnal write?

A I'm sorry, could you repeat the question, please?  

Q What did Gwendoline Arnal write? 

A "Dear Andrew, Markus, Could you please provide 

confirmation that Palomar Capital Advisors, AG complied with 
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all laws applicable to anti-bribery and corruption?  Reference 

to any local laws or regulations would be most helpful.  This 

information is required to enable VTB Capital to satisfy our 

regulatory responsibilities."

Q What did you understand Ms. Arnal to be asking you to 

confirm?

A That Palomar Capital Advisors had not been involved in 

any bribery or corruption. 

Q How did you respond? 

A "Confirmed.  Markus will revert with full details of 

prevailing law.  Thanks." 

MR. BINI:  At this time, the Government would seek 

to admit 2774 and 2774-A.  

THE COURT:  Just state the numbers again, please.  

MR. BINI:  2774 and 2774-A.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor.  

THE COURT:  Admitted.  You may publish. 

(Government's Exhibits 2774 and 2774-A were received 

in evidence.) 

(Exhibit published.) 

MR. BINI:  If we could go to the earliest e-mail on 

page 3.  

BY MR. BINI:

Q What is the date of this e-mail? 
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A The 9th of May, 2014. 

Q And who is it from and to?

A From Mr. Boustani to Naji Allam. 

Q What's the "Subject"?

A "MAM Contract and Signed Annexes."

MR. BINI:  And if we can go to -- if we can go up.  

BY MR. BINI:

Q Was this e-mail forwarded to you, Mr. Pearse?

A Yes, it was. 

MR. BINI:  If you can go up, Ms. DiNardo, the 

May 22nd e-mail. 

Q Who forwarded it to you on May 22nd? 

A Mr. Boustani. 

Q And looking to the first page of 2774, the very top 

e-mail, who did you forward the document to, if anyone?

A Antonio do Rosario. 

MR. BINI:  Your Honor, I would also ask to admit at 

this time 2774-B.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.  You may publish.  

MR. BINI:  Okay.

(Government's Exhibit 2774-B was received in 

evidence.) 

(Exhibit published.) 
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BY MR. BINI:

Q Starting with 2774-A, what were you sending to 

Antonio do Rosario? 

A This is the procurement contract between Privinvest 

Shipbuilding Investments, LLC, and MAM.  

Q And what's on the first page?

A It's a certification by Antonio do Rosario that the 

document is correct, complete, in full force as of -- as 

effective -- and effective as of May 2014.  

Q Who are the parties to this procurement contract?

A Privinvest Shipbuilding Investments and MAM. 

Q Looking to the second page --   

(Exhibit published.) 

BY MR. BINI:

Q -- is there a "Preamble" section?  

MR. BINI:  Can you expand that, Ms. DiNardo?

A (No response.)

Q And if you can take a look at that for a moment, and then 

explain to the jury, in your own words, what was the MAM 

procurement contract to cover?  

(Pause.) 

A The contract was to provide for the construction of a 

shipyard in Mozambique. 

Q And if we look to page 7, Roman numeral VII, what was the 

price in this procurement contract?
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A $500 million. 

Q And if we go to the signature page, on pages 16 and 17, 

who signed on behalf of MAM?

A Antonio Rosario. 

Q And who signed on behalf of Privinvest?

A Mr. Boustani.

MR. BINI:  If we can look at Government's 

Exhibit 2774-B.  

(Exhibit published.) 

MR. BINI:  If you would scroll through to the second 

page.  

BY MR. BINI:

Q What is 2774-B? 

A It's a short description of one of the vessels we 

provided under the MAM contract. 

Q Okay.  

MR. BINI:  You can take that down, Ms. DiNardo.  

At this time, the Government would seek to admit 

Government's Exhibits 301 and 302. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No, no objection. 

THE COURT:  Publish it to your adversary so they can 

see it, please, electronically.  

MR. BINI:  I'm sorry.  Before I go to 301 and 302, 

one matter --   
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THE COURT:  Use the mic, pull it to you.  

MR. BINI:  Yes, Your Honor.

If we can go back to 2774-A for a moment.  

THE COURT:  That's in evidence, right?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Okay, please go back to that.

MR. BINI:  And if we can go to page 14.  

(Exhibit published.) 

BY MR. BINI:

Q Did the MAM procurement contract have a section L on 

"Remuneration," if I pronounced that correctly?

A Yes. 

Q What did it say regarding payments to third-parties?

A "The contractor, as well as customer, represents and 

warrants that it and no person interested or connected with it 

has not and shall not offer pay or propose to pay money or to 

give anything of value, directly or indirectly, to any civil 

servant or any other person holding a governmental position or 

who is otherwise prohibited from receiving any such money or 

thing of value.  

"For the execution of the project, the contractor 

might require governmental or regulatory approvals/permissions 

both within Mozambique and outside of Mozambique.  For 

obtaining such permissions, it may be necessary to receive an 

adequate end-user certificate or other legal authority or 
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permission, issued by the customer or relevant Mozambique 

authorities, including access rights to relevant facilities." 

Q I'll stop you there.  

What did you understand this provision to require?

A The first paragraph refers to the contractor and the 

customer, being MAM, stating that they won't pay bribes or 

kickbacks. 

Q Okay.  

MR. BINI:  Now, if we can take that down and go to 

Government's Exhibit 301.

(Exhibit published.) 

BY MR. BINI:

Q Did there come a time that the MAM loan agreement was 

entered into with VTB?

A Yes.  

Q What was the date of that agreement?

A 20th of May, 2014. 

Q Is Government's Exhibit 301 that agreement?

A Yes, as far as I know.  

Q Okay.  

And if we go to the Table of Contents, does this 

have many of the same clauses that we've seen before?

A Would it be possible to go down, scroll down?  

Q Does it have a clause with "Purpose"? 

A Yes. 
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Q Which one is that? 

A 3.  

Q Is that similar in nature to the "Purpose" clauses we've 

seen in the other loan agreements?

A Yes, but the clause is contained in this "Contents," sir.  

Largely the same as the ones contained in the other documents, 

the other agreements we looked at. 

THE COURT:  Try to keep your voice up.  Again, move 

the microphone closer to you.  Speak directly into it like 

this, and then you will be heard.  Maybe not like this, but go 

ahead.  

BY MR. BINI:

Q And is there a Clause 19 with "Representations" that has 

similar language on compliance with laws?

A Yes, there is. 

Q And is there a Clause 28 on "Payment Mechanics"?

A Yes. 

Q And does that require payment to a New York City 

corresponding bank account?

A I don't know, sir.  You'd have to refresh my memory.  If 

I could look at that page?  

Q Okay.  

MR. BINI:  Let's go to page 73, Clause 28.1.  

(Exhibit published.) 

BY MR. BINI:
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Q Where are payments to be made, according to this loan 

agreement, in 28.1(b)?

A It indicates that payments will be made to Deutsche Bank 

Trust Company Americas, 60 Wall Street, New York, New York, 

United States of America. 

Q You had discussed syndication being different on this 

loan than on other loans.  

Can you describe that to the jury?

A No, sir, I didn't say that.  I corrected whether the loan 

was drafted to enable it to be syndicated. 

Q Did it have a provision, a clause that enabled 

syndication at some later point?

A Would it be possible to have a look at the "Contents" 

page, please?  

MR. BINI:  If we can go to the Table of Contents, 

Ms. DiNardo.  

(Exhibit published.) 

MR. BINI:  If you can keep going down.

THE WITNESS:  Yes, it did.

BY MR. BINI: 

Q Which clause is that?

A "Changes to Lenders," 23.  

Q Okay.  

MR. BINI:  If we can go to page 58.  

BY MR. BINI:
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Q If you could take a look at that, can you explain how 

this clause is similar or different to the other loan 

agreements we've looked at?

A It is different from the loans for Proindicus and EMATUM 

in one key respect, there's a restriction on syndication or 

transfer of the loan from the original lender for one year.  

Q Okay.  

And if we look to the back, to the signatures, to 

the last two pages, 107 and 108.  

Who signed on behalf of MAM?

A I'm not sure.  I can't see, sir.  

MR. BINI:  Can we blow up the page that has the MAM 

signature.  

THE WITNESS:  It was signed by Antonio do Rosario 

and another name which I cannot read, I'm afraid.

BY MR. BINI: 

Q Okay.  

And if we go to the next page, 107, there is a 

Palomar Capital Advisors, Limited, signature.  

MR. BINI:  You can blow up the arrangers. 

BY MR. BINI:

Q Was VTB one of the arrangers?

A Yes. 

Q Who was the other arranger for this loan?

A Palomar Capital Advisors. 
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Q Why was Palomar an arranger for this loan?

A We had asked to be an arranger alongside VTB in order to 

publicize our activities, help us in marketing for further 

business. 

THE COURT:  When you say "we," you mean?  

THE WITNESS:  Palomar Capital Advisors. 

THE COURT:  Thank you.

Go ahead.

BY MR. BINI:

Q And if we go to the next page, 107, who signed on behalf 

of VTB?

A Makram Abboud and Cicely Leemhuis. 

Q Is Makram Abboud the person who you said the defendant 

told you he paid millions of dollars to?

A Yes, sir, he is.  

MR. BINI:  At this time, the Government would seek 

to admit Government's Exhibit 3129 and 3129-A.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection, Your Honor.  

THE COURT:  You may publish.  They're admitted. 

(Government's Exhibits 3129 and 3129-A were received 

in evidence.) 

BY MR. BINI:

Q Who is this e-mail from?

A This is from Felipe Berliner. 
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Q And who is it to?

A Myself, Ms. Subeva, and Natalia Kouznitsyna.  Sorry, a 

terrible pronunciation.   

Q And what did Felipe Berliner write to you on May 23rd, 

2014?

A "Hi.  As requested, please find attached the Payment 

Instruction for the net amount of U.S. dollars, 

406,542,056.07." 

Q What was that for?

A That was the amount of the first tranche of the MAM loan 

that was sent after deducting the fees that VTB wrote.  

Q Okay.  

And I just need to ask you now to look at 

Government's Exhibit 3129-A. 

(Exhibit published.)

Q Who is the sender of this -- what is this, first of all?

A This is a SWIFT confirmation, a payment confirmation 

between banks. 

Q Who is the sender on the SWIFT at the very top of the 

page?  

THE COURT:  What is a SWIFT?  

THE WITNESS:  This -- 

THE COURT:  Do you know?  Yes.  

THE WITNESS:  Excuse me, Your Honor.  

A SWIFT is a document which sets out the terms of a 
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bank transfer between banks.  It's akin to a receipt to show 

that one bank has sent money to another.  

THE COURT:  Why is it called a SWIFT, do you know?  

THE WITNESS:  Yeah, SWIFT refers to the settlement 

system that is used.  I do not know anything other than...  

THE COURT:  The acronym.  All right.  Thank you.

Go ahead.  

MR. BINI:  Thank you, Your Honor. 

BY MR. BINI:

Q Who is the receiver for the SWIFT?

A Deutsche Bank Trust Company Americas. 

Q And if we look to 32A, how much money is being sent to 

Deutsche Bank Trust Company Americas in New York, New York?

A $406,542,056.07. 

Q What is this for?

A This is the first installment under the MAM loan that was 

borrowed by MAM. 

Q Who is the ordering customer?

A VTB Capital, PLC. 

Q And is there an intermediary institution? 

MR. BINI:  If we keep going down, Ms. DiNardo.

THE WITNESS:  Yes.

BY MR. BINI: 

Q What institution?

A The Bank of New York Mellon, New York. 
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Q And where does it get remitted?

A I'm sorry, can you explain your question, please?

Q Does it indicate a remittance -- excuse me, a beneficiary 

customer?

A Yes.  The beneficiary customer is Privinvest Shipbuilding 

Investments, LLC. 

MR. BINI:  At this time, the Government would seek 

to admit 3126 and 3126-A. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibits 3126 and 3126-A were received 

in evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q What is 3126?  What's going on in this e-mail chain?

A Could I have the opportunity to read the whole e-mail 

chain, please?  

Q Sure.

(Pause.) 

A This chain is an e-mail from myself to Felipe Berliner at 

VTB Bank thanking him for his efforts, and asking for a copy 

of the SWIFT, which is the payment instruction. 

Q What's the date of the top e-mail?

A 11th of June, 2014. 
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Q And who is that e-mail from and to? 

A That's from myself to Naji Allam, copying Mr. Boustani. 

Q Why -- I'm sorry.  

What happened around June 11th, 2014?

A If I recall correctly, a hundred million -- an additional 

hundred million of the MAM loan was funded.   

MR. BINI:  If we can look to 3126-A.

(Exhibit published.) 

BY MR. BINI:

Q Is that the attachment?

A I believe so, yes. 

Q And how much is being sent here? 

Who is the sender?

A VTB Capital, PLC. 

Q Who is the receiver?

A Deutsche Bank Trust Company Americas, New York. 

Q And looking to line 32A, how much is being sent?

A $93,457,943.93. 

Q And is this for a beneficiary customer, Privinvest 

Shipbuilding?

A Yes, it is.  

MR. BINI:  Your Honor, at this time, the Government 

would seek to publish to the jury Government's Exhibit 302, 

already admitted in evidence.  

THE COURT:  You may publish.  
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(Exhibit published.) 

BY MR. BINI:  

Q Is this the guaranty for the MAM loan that we looked at a 

minute ago?

A Yes, it appears to be. 

Q Looking to the third to last page, I want to ask you who 

signed the guaranty on behalf of the Republic of Mozambique?

A Manuel Chang. 

MR. BINI:  At this time, the Government would seek 

to admit Government's Exhibit 3070, 3070-A, 3070-B, and C.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.  You may publish.  

And after you finish with these documents, we will 

take our 12-minute break.  

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibits 3070, 3070-A, 3070-B, and 

3070-C were received in evidence.) 

(Exhibit published.) 

BY MR. BINI:

Q What is the date of this e-mail, Mr. Pearse?

A June 26th, 2014. 

Q And looking to the top e-mail, who is it from and to?

A It is from Naji Allam to myself, copying David Langford 

and Markus Kroll.  
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Q What was Naji Allam writing about, Mr. Pearse?  

A In order to refresh my recollection, would it be possible 

to see the preceding e-mails?

MR. BINI:  Let's look to the bottom e-mail.  

(Exhibit published.) 

BY MR. BINI:

Q What did you write?

A "Hi, Najib.  Did the 1.2 million from ADCB arrive in the 

end?  Now that the SLE deal is finished, could you please send 

a reconciliation of amounts in Palomar Holdings.  Thank you." 

Q Okay.  

MR. BINI:  And if we can look to 3070-A.

(Exhibit published.) 

BY MR. BINI:

Q Was Naji Allam settling up certain things in this e-mail?  

A No, this is a copy of a -- what appears to be a bank 

statement.

MR. BINI:  Well, go back to 3070.  

(Exhibit published.) 

Q Was Naji Allam attaching certain documents?

A Yes, he was attaching -- excuse me -- copies of Palomar 

Holdings' bank accounts at First Gulf Bank. 

Q I'd like to ask you to look at the Attachment 3070-A.  

(Exhibit published.) 

What is 3070-A, Mr. Pearse, if you recognize it?
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A It's one page of an account statement for Palomar 

Holdings, Limited. 

Q And looking to the entry on the posting date, 03/06/2014.  

MR. BINI:  It's on that page.  No.  

Ms. DiNardo, if you can go up a little bit.  It's a 

debit amount that says 20,100,000.  Yes. 

BY MR. BINI:

Q Mr. Pearse, what was this debit amount of $20,100,000 

for, if you know?

A If I may?  Below that, there is an amount of $10,050,000, 

which was the amount I referred to earlier as the payment that 

I received in relation to the MAM transaction.  The fee or 

the -- my share of the dividend that was paid by Palomar as a 

result of receiving fees from Privinvest.  

The entry above that for 20,100,000 was the other 

two-thirds share.  My 10 million was one-third share of the 

total that was paid to Palomar Partners.  

(Continued on the following page.)
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DIRECT EXAMINATION

BY MR. BINI:  (Continuing) 

Q And who did that go to, if you know? 

A It went to -- a third of it went to the Boustani, Mr. 

Boustani as far as I'm aware and the other third went to Mr. 

Safa. 

MR. BINI:  Your Honor, this would be a good time for 

a break. 

THE COURT:  All right.  Let's take our 12-minute 

break and we will have a hard stop at 5:00.  Ladies and 

gentlemen, don't talk about the case during the break.  

(Jury exits the courtroom.) 

THE COURT:  You may step down, sir.  Thank you.

(Witness steps down.)

THE COURT:  The jury has left.  You may be seated, 

ladies and gentlemen.  The jury has left the courtroom.  

Do we have any procedural issues to discuss in the 

absence of the jury, not from the Government, Your Honor. 

THE COURT:  The defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  See you in 12 minutes.  

(Recess taken.)     

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding. 

THE COURT:  We are waiting for the defendant to be 
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produced.  We have the appearances.  Then can we have the 

witness resume the witness stand and then we will finish up 

the day with a hard stop at 5:00. 

Thank you, Mr. Pearse. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  Did you speak with anyone about your 

testimony while you were out?  

THE WITNESS:  No, we were too busy discussing the 

Yankees, Your Honor. 

THE COURT:  There you go.  I know, very painful.  

You can get the jury in now.  

I promise not to bring up Brexit or anything like 

that. 

THE WITNESS:  Appreciate that.  

(Jury enters the courtroom.) 

THE COURT:  Thank you.  Ladies and gentlemen of the 

jury, as promised, there are cough drops as you come in, if 

you want.  Not a requirement, but at the end of the day.  

Thank you, sir.  Ladies and gentlemen of the jury, you may be 

seated.  Thank you for your patience.  We will have our hard 

stop at 5:00.  

Sir, I take it you did not discuss your testimony 

with anyone during the break. 

THE WITNESS:  I did not. 

THE COURT:  Thank you.  Please be seated.  We will 
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now continue with the direct examination of the witness. 

MR. BINI:  Thank you, Your Honor.  

BY MR. BINI:  

Q Mr. Pearse, did you take any of the money that you made 

from the MAM transaction and move it somewhere else? 

A Yes, I did. 

Q What did you do with the funds that you earned from the 

MAM transaction, Mr. Pearse?  

A In part, I invested them into a company called Palomar 

Natural Resources. 

Q What is Palomar Natural Resources? 

A It is a company that I acquired together with the 

defendant and Iskandar Safa, which is an oil and gas 

exploration company, originally with assets in New Mexico, the 

USA, and then literally in Poland in Eastern Europe. 

Q Did you invest assets before and after the MAM 

transaction into those concessions?  

A Yes.  I invested a large part, almost $30 million of the 

monies I received for these transactions in that company. 

Q When you say these transactions, are you referring to the 

criminal scheme that we have been discussing? 

A I'm referring to -- yes, I am -- to Proindicus, and 

ultimately MAM, monies I received from those projects. 

Q During the course of your criminal conduct with the 

defendant, did you observe or see anything -- before I ask you 
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that, let me ask you, I asked you about a concession, what's a 

concession? 

A That is a right that is given by a Government to explore 

for hydrocarbons in a certain area, a geographical area, so a 

concession provides the holder of the concession with the 

right to explore and drill for oil and gas in this context. 

Q During your time in this criminal scheme, did you observe 

anything that led you to believe the defendant had become 

wealthier? 

A Yes, I did. 

Q What did you observe? 

A I observed him buying property in London and South of 

France. 

Q Do you have an idea of the approximate amounts of the 

properties based upon your conversations with the defendant? 

A Yes.  He told me that he had acquired two properties in 

central London for approximately 10 to 11 million pounds, 

which at that time was approximately $15 million, and a 

property South of France, which is next to the golf course 

which is owned by Iskandar Safa.  He told me that was 

approximately 2 million Euros. 

Q What was the timeframe of these purchases?  

A The timeframe was in the period after the MAM transaction 

closed, so approximately 2015. 

Q Did you have reason to believe that the additional wealth 
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was from the transactions you had engaged in with him? 

MR. SCHACHTER:  Objection. 

THE COURT:  If you have a belief. 

A I had that belief. 

Q Why? 

A Because I knew that I had made approximately $35 million 

from EMATUM and MAM from Palomar Holdings, for monies I had 

received from Palomar Holdings, and I was aware that the 

defendant was a one-third partner in Palomar, same as myself 

and would receive the same amount of money. 

Q Was he an official partner of Palomar? 

A No.  The legal ownership structure involved another 

company, another Privinvest company as being the two-thirds 

owner of Palomar.  I owned my one-third share in EMATUM and 

the two-thirds were held by another company. 

Q What, if anything, did the defendant say that led you to 

believe that he was an owner of Palomar?  

A Many things.  When Palomar was established way back in 

2013, it was established as a partnership.  All discussions I 

had with the defendant in relation to the payment of monies 

made by Palomar were with the defendant.  To the extent there 

were arguments about money in relation to expenditure or 

investments, they were with the defendant, we co-invested, as 

I said, into Palomar Natural Resources in which we all put a 

lot of money.  I put $20 million.  The defendant put $20 
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million.  When we were unable to sell that company, he was 

very unhappy about not having his money repaid to him.  There 

were many instances I could recite. 

Q What, if anything, did he say to you about that dispute 

regarding money you just referred to?  

A So, the largest investment we made collectively was -- 

we, being the defendant, myself, and Iskandar Safa, was into 

Palomar Natural Resources, the oil and gas company.  We 

collectively put $70 million into that company. 

THE COURT:  How much?  

THE WITNESS:  70. 

THE COURT:  Seven zero?  

THE WITNESS:  Seven zero. 

THE COURT:  Go ahead. 

A We -- I had been trying -- I tried to sell that company 

in 2016 and subsequently, unfortunately, due to adverse 

publicity, because of the Mozambican loans and my association, 

Mr. Safa's association with those loans, it became 

increasingly difficult to sell the company and ultimately we 

needed to invest more money into the company.  And in 2018, 

end of 2018 I did not have the money to invest it, and the 

conditions to which Iskandar Safa was prepared to put more 

money into it involved me losing considerable amounts of my 

share in the company.  And I had a discussion with the 

defendant at length about this in Abu Dhabi and he said to me 
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unless you agree with Safa, he's going to burn the company 

down, which neither of us can afford to do.  He got lots of 

money, but we can't afford to lose 20 million each.  That was 

the conversation I had with him at the end of 2018. 

MR. BINI:  I'd like to at this point, Your Honor, if 

I could admit Government Exhibit 3127. 

THE COURT:  Any objection?  

MR. SCHACHTER:  Can I have just a moment, Your 

Honor. 

THE COURT:  Show it to him electronically, if you 

can.  

MR. SCHACHTER:  No further objection. 

THE COURT:  All right.  It's admitted. 

(Government's Exhibit 3127 received in evidence.)  

THE COURT:  You may publish. 

MR. BINI:  Thank you, Your Honor. 

(Exhibit published.) 

Q If we can go to the e-mail from November 12, 2014 at 

15:29.  What did the defendant Jean Boustani write to you 

regarding this e-mail subject loan?  

A He writes Palomar Capital Advisors, please. 

Q What was Palomar Capital Advisors, Mr. Pearse? 

A Palomar Capital Advisors was the financial advisor based 

in Zurich, Switzerland we originally acquired in 2013 together 

from Markus Kroll. 
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Q Was the defendant officially in charge of Palomar Capital 

Advisors? 

A No, he wasn't. 

Q What was he requesting in this e-mail?  

A I'm sorry, would it be possible to see the preceding 

e-mail?  

MR. BINI:  If we can go to the bottom e-mail, Ms. 

DiNardo, so Mr. Pearse can see that.  

Q I am going to ask you to take a look at it.  Does that 

relate to a different transaction? 

A Yes, it does.  

Q And are you talking about a loan? 

A Yes.  This was a loan that was being proposed that 

Palomar made to -- Palomar made to a company called San Leon 

Energy. 

Q What's San Leon Energy? 

A It's an oil and gas company based in London. 

Q Is it related to Palomar Natural Resources? 

A It is because Palomar Natural Resources bought the Polish 

gas concessions from San Leon Energy and the chief -- the CEO 

of Palomar Natural Resources, a gentleman called John 

Buggenhagen, who had previously been an employee of San Leon 

Energy. 

THE COURT:  What was his name?  

THE WITNESS:  John Buggenhagen. 
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THE COURT:  Would you spell that for the reporter, 

at least phonetic.  

THE WITNESS:  John, J-O-H-N.  Buggenhagen, 

B-U-G-G-E-N-H-A-G-E-N. 

THE COURT:  Thank you, sir. 

Continue. 

Q And if we look to your e-mail on the bottom of the first 

page into the top of the second page on November 12, 2014 at 

1:55 p.m., I want to ask you about the part where you said, 

"Does Sandy want to be involved and we lend out of PH or we do 

this you and me?"  What were you asking the defendant?  

A I was asking the defendant whether Iskandar Safa wanted 

to be involved in this loan.  It was a profitable venture in 

my opinion and asking whether the loan that we were to make to 

Sandy would be from Palomar Holdings or separately, just 

involving a vehicle involving the defendant and myself. 

Q And if we go to the next e-mail from the defendant at 

15:29.  What did the defendant indicate? 

A He suggests that Palomar Capital Advisors be the lender 

for the transaction. 

Q Okay.  And if we go up to your e-mail at 6:44 p.m., what 

did you set out to the defendant? 

A I asked are we doing two-thirds, one-third or 50/50?  

Better out of PH as it's in BV and technically PCAAD is 50 

percent owned by the lawyers. 
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Q What did you mean by PCAAD is 50 percent owned by the 

lawyers? 

A I was referring to Palomar Consulting -- I used the wrong 

acronym in this e-mail -- which was a company which was 

incorporated in Abu Dhabi, which was part of the Palomar 

group. 

Q Why did you indicate it's 50 percent owned by the 

lawyers? 

A Because foreigners are not allowed to own 100 percent of 

a company based in Abu Dhabi.  They could only own 49 percent.  

So the way to get around that is for law firms to own 51 

percent and hold those shares on behalf of the foreign entity. 

Q If you go up to the e-mail in response from the 

defendant, at 15:46, what did the defendant write to you about 

that structure? 

A "Bro, I don't understand.  I don't do anything without 

Iskandar.  Palomar Abu Dhabi is controlled by us.  Lawyers are 

nominees, no worries. "

Q What did you understand the defendant to mean lawyers are 

nominees, no worries?  

A He means that the lawyers are just holding the shares; 

they don't make the decisions in relation to the company. 

Q Who made the decisions with respect to Palomar Holdings? 

A The partners:  Myself, the defendant, and Iskandar Safa. 

Q You spoke about the defendant appearing to become 
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wealthier during the criminal scheme.  What about Iskandar 

Safa, did he appear to become wealthier?  

A When I first met him, he appeared to be a wealthy man 

already.  He did appear to become wealthier as time -- during 

the period that I knew him from 2013 onwards. 

Q What did you see, hear, or observe that led you to 

believe that he had become wealthy? 

A I saw his estate in the South of France being 

significantly renovated.  I saw him acquire a private jet and 

I was told by a member of his staff that he had acquired a 

large yacht. 

Q Did you have any understanding as to what the source of 

his additional wealth had been?  

A I did not. 

Q During the course of your involvement in this scheme, did 

you travel to the United States on several occasions? 

A Yes.  There was a period of time that I was in the U.S. 

on a number of occasions. 

MR. BINI:  At this time the Government would seek to 

admit Government Exhibit 3145 and 3145A.  

MR. SCHACHTER:  No objection. 

THE COURT:  No objection?  Did you say no objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.  

(Government's Exhibits 3145 and 3145A received in 
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evidence.) 

THE COURT:  You may publish. 

MR. BINI:  Okay if we can is show 3145. 

Q What is Government Exhibit 3145? 

MR. BINI:  You can stop there. 

Q Is this a travel reservation, Mr. Pearse? 

A Yes, it is. 

Q For whom?  

A For myself and Ms. Subeva. 

Q When were you leaving? 

A 15th of September. 

Q And where were you going from and to? 

A From London, Heathrow to JFK, New York. 

THE COURT:  I'm sorry, what year is this?

MR. BINI:  If we can go to the top of the e-mail.  

Let's see what the date is.  

THE COURT:  2014, is that the date, sir?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Go ahead, counsel. 

Q Now, if we can go further down, does it indicate a return 

flight on Friday, September 19th? 

A Yes, it does. 

Q If we go further down, where were you going to fly from 

and to on September 19th? 

A From JFK, New York to London, Heathrow. 
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MR. BINI:  If we can look to 3145A. 

Q Is this a copy of your ticket?  

A Yes, it is. 

Q Did you continue to work on the Mozambican projects while 

you were in New York? 

A I would work on Mozambican projects wherever I was in the 

world at the time, including New York. 

Q Did you exchange e-mails while in New York with others 

involved in the fraud scheme? 

A I don't recall, sir.

Q Well, let me ask you -- 

MR. BINI:  At this time, Your Honor, I would like to 

move into evidence Government Exhibit 3154. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  It's admitted.  

(Government's Exhibit 3154 received in evidence.)

THE COURT:  You may publish. 

(Exhibit published.) 

Q What is the top e-mail, who is that from and to? 

A That's from myself to Mr. Boustani, Dominic Shultens, and 

Ms. Subeva. 

Q What is the date of the e-mail? 

A September 17, 2014. 

Q Where were you on September 17, 2014? 
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A In New York. 

Q What did you write? 

A "Spoke to uncle. 

"They have not been discussing anything.  They have 

not discussed upsize with anyone.  The only thing they did was 

speak to Moza and BCP about potential extension.  So, in 

short, no idea where this came from." 

Q What upsize were you discussing?  

Let me stop there.  Whose uncle? 

A Uncle is Surjan Singh. 

Q If we can go to the earliest e-mail.  On September 17, 

2014 at 21:42, what did the defendant write to you? 

A He writes "Isaltina just called employee freaking out.  

She got a call from Rand Bank saying that JP Morgan is 

arranging $540 million dollars for Moz with MoF guarantee.  

She is worried that this is VTB flipping the MAM deal.  And 

she is really panicking.  I told her I very much doubt there 

is strict confidentiality and non-trading restriction for one 

year." 

Q Let me stop you there.  What did you understand the 

defendant to mean when he said that Isaltina was freaking out?  

A That Isaltina was very worried. 

Q About what?  

A About the possibility that the MAM loan would become 

public. 
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Q Why was that a source of concern, if you are aware? 

A Because the Ministry of Finance and, indeed, the other 

participants in the scheme did not want the MAM loan to become 

public.  

Q Do you see where the defendant wrote there is strict 

confidentiality and non-trading restriction for one year?  

What did you understand the defendant to mean?  

A He's referring to two of the clauses in the MAM loan 

agreement. 

Q Is that that complicated clause you explained to us on 

changing lenders? 

A He's referring to what was -- yes.  In the MAM loan there 

was a very unusual provision restricting VTB from transferring 

the loan for one year and there are other provisions related 

to confidentiality that are in the back end of that loan. 

MR. BINI:  And if you go up to the next page.  

Q Is there an e-mail from Dominic Shultens? 

A Yes, there is. 

Q If you go to the e-mail after that, did the defendant 

e-mail again? 

A Yes, he did. 

Q What did he indicate? 

A "Please, I promised Isaltina an answer tomorrow." 

Q What did you understand the defendant to be asking for an 

answer about? 
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A An answer as to who was marketing another Mozambican loan 

and -- we were trying to establish what Isaltina was referring 

to when she was freaking out to Mr. Boustani at the beginning 

of the e-mail chain. 

Q Okay.  And is that what you were responding to when you 

said "spoke to uncle"? 

A Yes.  One of the potential parties who may have been 

marketing Mozambican loans, trying to sell Mozambican loans 

was Credit Suisse. 

Q Was this -- all these e-mails that we've gone through, 

were you in New York City when you sent and received these, 

the New York City area?  

A Could I look at the first e-mail, the date of the first 

e-mail, please?  

Q Yes.

A Yes.  

Q Did you ever go back to New York City after this, while 

the fraud scheme was continuing?  

A Yes, I did. 

MR. BINI:  At this time the Government would seek to 

admit 3160, 3159A and 3161. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  They're admitted.  

(Government's Exhibits 3160, 3159A and 3161 received 
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in evidence.)  

THE COURT:  You may publish. 

(Exhibit published.) 

Q We can go to 3160.  Look at this top e-mail.  What's the 

date of this e-mail?  

A October 14, 2014. 

Q Whose it from and whose it to? 

A It's from myself Dominic Shultens. 

Q What's the subject of the e-mail? 

A Proindicus update. 

Q What was going on in October of 2014 with respect to the 

Proindicus loan, Mr. Pearse? 

A At this point in time, myself and other members of 

Palomar were working with Credit Suisse and VTB to extend the 

terms of the Proindicus loan. 

Q What do you mean by extend the terms of the Proindicus 

loan?  

A If I may explain.  Proindicus, the original Proindicus 

loan was now $622 million in size and there was an obligation 

in March of 2015 to repay part of the loan, as well as the 

interest that was due on that date.  It was clear that 

Proindicus did not have the money to make those payments, so, 

Palomar, the Palomar team, myself, Mr. Laverne, Mr. Shultens 

were working with Credit Suisse and VTB to change the original 

terms of the Proindicus loan to make it longer to reduce the 
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payment that was due the following March of 2015.  

Q What did you indicate in your e-mail? 

A "Thanks.  I'm off to New York to finalize with Surj.  

Happy house hunting." 

Q What did surrender refer to? 

A Surjan Singh. 

MR. BINI:  We can go to 3159A. 

Q What is 3159A, Mr. Pearse? 

A That is a copy of my flight ticket to -- from Heathrow to 

Newark, New Jersey. 

Q What is the date of your flight to Newark, New Jersey? 

A 14 October, 14th. 

Q And when were you returning from the United States back 

to London?  

A On the 16th of October 2014. 

MR. BINI:  If we go to Government Exhibit 3161.

Q What is 3161, Mr. Pearse? 

A It's an e-mail from myself to the front desk of The Mark 

Hotel. 

Q What's the address of The Mark Hotel? 

A It's 25 East 77th Street, upper east side, New York. 

Q Is that in Manhattan? 

A I don't know, sir. 

THE COURT:  It's Manhattan.  

Q Mr. Pearse, while you were in the New York City area, did 
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you, in fact, meet with Surjan Singh? 

A Yes, I did, on that occasion. 

Q And what did you and Surjan Singh discuss while you were 

in New York? 

A Amongst other things, we discussed the extension of the 

Proindicus loan and the potential fee that Palomar could earn 

as part of the process to extend the loan. 

MR. BINI:  Your Honor, I see I'm hard on five 

o'clock.  Is this a good time to stop?  

THE COURT:  It is the absolute best time to stop as 

promised to my jury.  We are stopping at five o'clock.  

Ladies and gentlemen, do not talk about the case 

with anyone.  Go home.  And if you are a Yankees fan, you know 

what to do.  If you are a Mets fan, I'm sure you know to do 

the opposite.  Thank you.  We will see you Monday, 9:30 a.m. 

when we resume the trial.  Have a good weekend everyone.  

Thank you.  

(Jury exits the courtroom.) 

THE COURT:  You may step down, Mr. Pearse.  Thank 

you.  

(Continued on next page.)
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THE COURT:  (Continuing.)  Thank you, ladies and 

gentlemen.  

The defendants are still here?  We have any  

procedural matters to address before we adjourn?  

You may be seated. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  Any other procedural matters to adjourn 

other than the matter we're going to take up?  

MR. BINI:  Not from the Government.  

THE COURT:  Anything else? 

MR. BINI:  No, Your Honor.  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  

Ladies and gentlemen of the public, have a nice 

weekend.  See you later.  

(Trial adjourned to Monday, October 21, 2019, at 9:30 a.m.) 

ooo0ooo
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THE COURTROOM DEPUTY:  All rise.  Honorable William 

F. Kuntz, II, is now presiding.  Criminal cause for trial, 

Docket No. 18-CR-681, USA v. Boustani. 

Counsel, please state your appearances for the 

record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Lillian DiNardo, Katherine Nielsen, Special Agent Angela 

Tassone for the United States.  Good morning, your Honor. 

THE COURT:  Good morning, counsel.  We have the 

spellings.  You may be seated. 

Ladies and gentlemen of the public, you may be 

seated as well.

Defense counsel.  

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.  Good morning, your Honor.

THE COURT:  Good morning, sir.

MR. SCHACHTER:  Good morning, your honor.  Michael 

Schachter on behalf of Mr. Boustani.

THE COURT:  Good morning, sir.

MS. DONNELLY:  Good morning.  Casey Donnelly on 

behalf of Mr. Boustani.

THE COURT:  Good morning.  Always a pleasure.

Good morning, Mr. Boustani.

THE DEFENDANT:  Good morning.

THE COURT:  Please be seated, sir.
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MR. DISANTO:  Good morning.  Philip DiSanto on 

behalf of Mr. Boustani.

THE COURT:  Good morning.

MR. MCLEOD:  Good morning, your Honor.  Ray McLeod 

on behalf of Mr. Boustani. 

THE COURT:  Good morning, sir.  You may be seated as 

well.

Do we have any procedural issues to address before 

the jury comes out? 

MR. BINI:  Not for the Government, your Honor.

THE COURT:  For defense? 

MR. JACKSON:  No, your Honor.

THE COURT:  Thank you.

Mr. Jackson, will you let the CSO know and bring out 

our jurors? 

THE COURTROOM DEPUTY:  Yes, Judge.

THE COURT:  Thank you. 

MR. BINI:  May I have the witness resume the stand, 

your Honor? 

THE COURT:  Yes, why don't you do that.

(Witness resumes stand.) 

(Jury enters.)

THE COURT:  Good morning, ladies and gentlemen of 

the jury.  Welcome back.  I hope you had a wonderful weekend.  

I'm sure you had a better weekend than the Yankees did and 
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probably a great weekend if you're a Mets fan or Red Socks 

fan.  So, that's the way it goes.  

Please be seated.  Thank you very much.  

We'll resume the examination of Mr. Pearse.  I'm 

going to ask you, sir, have you spoken with anyone about your 

testimony since you left the stand? 

THE WITNESS:  I have not, your Honor.

THE COURT:  Thank you, sir.  Please be seated. 

Continue, Mr. Bini.

MR. BINI:  Thank you, your Honor.  

At this time, the Government would seek to admit a 

number of exhibits for which I believe there is no objection.

THE COURT:  Well, we'll find out.

MR. BINI:  Thank you, your Honor.  

Government Exhibit 209.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted.

(Government Exhibit 209 so marked.)

MR. BINI:  3208.

THE COURT:  Any objection?

MR. JACKSON:  No objection.

THE COURT:  Admitted.

(Government Exhibit 3208 so marked.)

MR. BINI:  3093.
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THE COURT:  Any objection?

MR. SCHACHTER:  No objection.

THE COURT:  Admitted. 

(Government Exhibit 3093 so marked.) 

MR. BINI:  3071.

THE COURT:  Any objection?

MR. SCHACHTER:  No objection.

THE COURT:  Admitted. 

(Government Exhibit 3071 so marked.) 

MR. BINI:  2832.

THE COURT:  Any objection?

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.

(Government Exhibit 2832 so marked.)

MR. BINI:  2834.

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection, your Honor.

THE COURT:  Admitted.

(Government Exhibit 2834 so marked.)

MR. BINI:  3115. 

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 3208 so marked.) 

MR. BINI:  3098.
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THE COURT:  Any objection?

MR. SCHACHTER:  No objection subject to our 

discussion with the Government.

THE COURT:  Admitted.

(Government Exhibit 3098 so marked.)

MR. BINI:  3179.

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.

(Government Exhibit 3179 so marked.)

MR. BINI:  2876.

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.

(Government Exhibit 2876 so marked.)

THE COURT:  And you may publish any of those that 

have been admitted.  Go ahead.

MR. BINI:  We're having some technical difficulties, 

your Honor, so I'm going to use the Elmo and move the mic over 

here so that I make sure I speak into it.

THE COURT:  Thank you.

I got an e-mail, ladies and gentlemen of the jury, 

from our Chief Judge and our Chief Clerk over the weekend that 

there were national systemwide tech problems.  Hopefully, they 

won't impact the presentation of information, but it's one 
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reason why all judges and.

Trial lawyers, like myself, always have a backup 

plan, such as stick figures and book charts and all those 

things, because as wonderful as modern tech is, when it goes 

down, it goes down.  We'll see what we can do.

MR. BINI:  I found a copy of GX 209.

THE COURT:  Want to dim the lights a bit, 

Mr. Jackson. 

And make sure it's legible for my jury to read.

MR. BINI:  Yes, your Honor. 

ANDREW PEARSE,

called as a witness, having been previously duly

sworn, was examined and testified as follows: 

DIRECT EXAMINATION

BY MR. BINI (Continuing): 

Q I'll ask you to look at the very top of this, Mr. Pearse.  

What is Government Exhibit 209; can you make it out? 

(Exhibit published to the jury.)

A It's the arrangement fee letter for the EMATUM 

transaction.

Q And what's the date of Government Exhibit 209?

A August 30, 2013.

Q Can you explain to the jury again what an arrangement fee 

letter is, Mr. Pearse?

A Yes.  It's the fee charged by the bank that arranges the 
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loan.

Q And if I can ask you to look to paragraph four, what was 

the arrangement fee for Credit Suisse with respect to the 

EMATUM loan on August 30, 2013?

A As a percentage, it was 1.6 percent of the loan amount.

Q What was the loan amount for the Credit Suisse portion of 

the EMATUM loan and bond?

A It was $500 million.

Q What is approximately 1.6 percent of that, Mr. Pearse?

A I believe it's $8 million.

Q Were the kickbacks to you set out in this arrangement fee 

letter?

A No, they weren't.

Q By the way, last week we looked at the EMATUM loan 

agreement itself and the purpose clause in that loan 

agreement; do you remember that, Mr. Pearse?

A Yes, I do.

Q Did the purpose clause indicate anything regarding 

payments to you or Mr. Singh?

A No.

Q To clarify, is 1.6 percent of $500 million 8 million or 

80 million?

A Eight.

Q $8 million.  So, that would be the fee that Credit Suisse 

would get for arranging this loan?
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A It was one of the fees, yes.

Q Last week, I asked you some questions about an individual 

Antanas Petrosius.

Was he paid fees in connection with any of the 

Mozambican transactions, Mr. Pearse, if you know?

A Yes, he was.

Q Which transaction or transactions?

A The EMATUM piece that was underwritten by VTB.

Q How much was he paid, if you know?

A In total, he was paid $1.3 million.

Q Why was he paid $1.3 million?

A He introduced VTB to myself and Privinvest and Defendant.

Q Was the Defendant aware of the payments to Antanas 

Petrosius?

A Yes.  Of that $1.3 million, $500,000 was paid by 

Privinvest with the knowledge of Defendant.

Q What was the source of the other funds paid to 

Mr. Petrosius?

A That was to reduce -- I paid it by reducing the liability 

he had to me.

THE COURT:  Who was "he"? 

THE WITNESS:  Excuse me, your Honor.  

A Antanas Petrosius had an existing liability to me in 

connection with the transaction I described last week in 

Russia for Akbars and I agreed to reduce that amount he owed 
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me by .8 of a million dollars or $800,000.

Q Last week, Mr. Pearse, I asked you some questions 

regarding Mozambican individuals and nicknames used by the 

Defendant or you.  I want to ask you to look at in evidence 

Government Exhibit 3208.

(Exhibit published to the jury.)

Q I'm going to ask you to look down.  

Do you see the e-mail from Monday, April 14, 2014, 

at 18:21?

A Yes.

Q Who is it from and who is it to?

A It's from Jean Boustani to Manuel Jorge and myself.

Q Is that e-mail address Manuel Jorge?

A Yes.  Apologies for my pronunciation.

Q What the subject line of the e-mail? 

A Proindicus London April.

Q How did you respond to the Defendant's e-mail?

A I wrote:  Bro, who is Manuel?  

Q And how did the Defendant respond to you? 

A Marshall.

Q Who did you understand the Defendant to mean when he 

wrote that Manuel was Marshall?

THE COURT:  Could you raise it up so the jury can 

see a bit more of it?  Thank you.

A I understood the Defendant to be referring to Antonio 
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do Rosario. 

MR. BINI:  Your Honor, I understand that our laptop 

is functioning again, so I'm going to ask to switch over to 

that, if I could.

THE COURT:  Yes, you may.

MR. BINI:  Thank you.

If I can publish Government Exhibit 3093 in 

evidence, your Honor.

THE COURT:  You may.

(Exhibit published to the jury.)

Q Who is this e-mail from, Mr. Pearse?

A Mr. Boustani.

Q Who is it to?

A Myself.

Q What did Defendant write to you?

A Love, Regarding Proindicus fees for Palomar, we don't 

want to be exposed even for one percent in running Proindicus 

operations and, hence, being liable for a nonperforming 

business plan.  So, the idea is to keep the financial 

consultant hat, i.e., the 1.25 percent running fees, and a 

general adviser by bringing a few top guys paid by us.  We 

will send a bill to Proindicus.  If they don't pay, it will be 

our risk.  But I can't risk signing a subvention and things 

drag and let's say we can't restructure in 2016.

Q What did you understand the Defendant to mean when he 
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wrote:  We don't want to be exposed even for one percent?

A He did not want us to be -- to take the risk of 

Proindicus business not performing.

Q What was the Defendant, to your understanding, proposing 

with respect to a running fee letter?

A He was confirming his agreement to a concept, which at 

this stage had been discussed by myself with him, of receiving 

a fee into Palomar of 1.25 percent per annum based on the 

amount of the Proindicus loan outstanding at any given point 

in time.

Q How would you collect this running fee?

A It was to be paid by Proindicus.

Q Was there the possibility of selling the running fee 

interest?

A It was my belief at the time, yes.

Q Did you discuss that with the Defendant?

A Yes.

Q Who would the running fee interest be sold to?

A Excuse me, sir, who was it sold to or who could it be 

sold to? 

Q Who could it be sold to?

A Financial investors.

MR. BINI:  You can take that document down -- 

actually, keep it up for one moment.

Q If I can ask you, Mr. Pearse, what was the subject of the 
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e-mail?

A In case my BBM didn't reach.

Q What's a BBM?

A It stands for BlackBerry messenger.

Q Did you sometimes speak or communicate, rather, with the 

Defendant using BlackBerry messenger?

A Yes.

MR. BINI:  Okay.  You can take that down.

Q Did you ever speak to the Defendant or others in the 

criminal conduct regarding further changes to the Proindicus 

loan agreement?

A Yes.

Q And I want to ask you specifically, around December of 

2014 was there anything going on with the Proindicus loan at 

that time in terms of changing it?

A Yes, there was.

Q What permissions, if needed, were -- excuse me.

What permissions were needed, if any, in order to 

change the Proindicus loan agreement?

A I'm sorry, could you clarify the question?  

From whom, sir, you said?

Q Were permissions needed if you wanted to make a change to 

the Proindicus loan agreement, Mr. Pearse?

A Yes, all the parties to the agreements needed to agree.  

So, it was a borrower, the lending syndicate, and the 
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guarantor needed to agree.

Q We spoke last week about ICE Canyon in Los Angeles.  

Did they remain a part of the Proindicus syndicate 

in or about December 2014?

A I guess they were a part of the syndicate.

Q Was their consent needed for permission of the changes to 

the Proindicus loan agreement?

A Because of the nature of the changes that were being 

requested, all syndicate members needed to give their 

permission.

Q What was the nature of the changes that were being 

discussed at that time?

A The primary purpose of the restructuring was to extend 

the period when the loan had to be repaid by two years.  The 

primary immediate benefit was that the amount that was due to 

be repaid on that loan in March of 2015 was reduced 

considerably to reduce the financial burden on Proindicus and 

the Government of Mozambique.

MR. BINI:  At this time, the Government would seek 

to publish Government Exhibit 3071 in evidence. 

THE COURT:  You may publish.

(Exhibit published to the jury.)

MR. BINI:  If we can go to the earliest e-mail, 

Ms. DiNardo.

Q What's the date of this e-mail?
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A December 10, 2014.

Q What did the Defendant write?

A Hi, Love.  Any news from the clowns?  Please don't forget 

to have the Palomar TS for Angola ready for this week with the 

Lols.  I guess you have the VTB one.

Q What did you understand the Defendant to mean when he 

wrote, "Any news from the clowns"?

A I don't recall, sir.  

Is there a preceding e-mail?

Q There's an e-mail after it.  Let's look to the next 

e-mail.

Who is this e-mail from and who is it to?

A It's from Dominic Schultens to Mr. Boustani, Ms. Subeva, 

and myself.

Q What did Mr. Schultens write?

A Calling them again tonight for update.  Currently no real 

changes from his Andrew's update last night.

Q How did the Defendant respond?  

A Are they talking to each other?  

Sir, I'm now in a position to answer your previous 

question.

Q Now that you've looked at those e-mails, do you recall 

what the Defendant was referring to when he said, "Any news 

from the clowns"?

A Yes.  He was referring to Credit Suisse and VTB.
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Q Why was the Defendant referring to Credit Suisse and VTB, 

if you know?

A Credit Suisse was primarily responsible for arranging the 

extension to the Proindicus loan and VTB was one of the more 

significant investors and had a voice in that process.

Q Were they involved in getting permission also from 

syndicate members?

THE COURT:  "They" who? 

MR. BINI:  I'm sorry.

Q Was Credit Suisse and the bankers of Credit Suisse, were 

they involved in getting permission from syndicate members for 

the changes to the Proindicus loan agreement?

A Yes.  

MR. BINI:  Okay.  If we can read the e-mail from 

Dominic Schultens responding to the Defendant.  

Q How did Mr. Schultens respond?

A Just spoke to CS.  To answer your question on are they 

coordinating with VTB, they are not, but they are expecting us 

to -- 

THE COURT:  Slow it down.

THE WITNESS:  My apologies.

A -- they are not, but they are expecting us to address 

this by reverting on the clear market to them, brackets 

progress.  They are still working on ICE Canyon and hope to 

squeeze them for an answer tonight.  ICE Canyon wants out, so 
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the request for a clear market is to, one, protect CS in case 

they underwrite, and, two, convince ICE Canyon to agree to the 

amendment on the basis that CS will help them sell down during 

the clear market afterwards.

Q I'm going to stop you there and ask you what did you 

understand "clear market" to refer to?

A That is a term whereby a borrower or an issuer agrees not 

to issue or borrow another loan within a defined period of 

time, and that period of time is known as the clear market.

Q Okay.  If I can ask you to go down to the bullet point:  

Assuming CS can get buy-in.  

If you could, read that to the jury. 

A Assuming CS can get buy-in from ICE Canyon today -- they 

are in LA so unlikely we'll know before tomorrow -- they are 

okay to underwrite shortfall assuming UBA consents on Friday.

Q Let me stop you there and ask you, what did you 

understand, "Assuming CS can get buy-in from ICE Canyon today" 

to mean?

A Buy-in to the extension of terms that were being agreed 

with the syndicate.

Q What did you understand, "They are in LA, so unlikely 

we'll know before tomorrow" to mean? 

A That ICE Canyon were based in Los Angeles and, due to the 

time difference, we would not know until the following day in 

Europe or the Middle East.  I don't recall where he was on 
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this date.

Q Did the Defendant receive this e-mail from Dominic 

Schultens?

A Yes, it's addressed to him.

Q If we can look to the Defendant Jean Boustani's response.

How did the Defendant respond?

A What about the upsize?  Please, Bro, let it be clear that 

they, CS, should expect nothing from us in terms of 

coordination between them and VTB.  It is their job.  It is 

unbelievable how slow they are going on which VTB is, of 

course, using as an excuse to not commit on the upsize.  I 

told VTB clearly that there is no upsize, there will be a 

default.  Finally, don't count on the Byblos joke.  Lebanese 

clowns.

Q What did you understand the Defendant to mean when he 

wrote, "What about the upsize"?

A At the same time that the Proindicus loan was being 

extended -- this was the loan of $622 million -- there was an 

increase in the loan from 622 to 900 million dollars, or I 

should say, excuse me, the documents were adjusted to allow 

for the loan to be increased.

Q Was the loan, in fact, increased to $900 million?

A Did the documents allow for it?  No further loans were 

made above $622 million to Proindicus.

Q What did you understand the Defendant to mean when he 
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said, "I told VTB clearly that there is no upsize, there will 

be a default"?

A I understood that to mean that the Defendant had 

communicated with VTB that unless VTB underwrote the upsize, 

the additional $278 million, there would be a default on 

Proindicus.

MR. BINI:  At this time, the Government would seek 

to admit Government Exhibit 28 -- seek to publish Government 

Exhibit 2832.

THE COURT:  You may publish it if it's in evidence.

(Exhibit published to the jury.)

Q What is the date of this e-mail, Mr. Pearse?

A January 7, 2015.

Q Who is it from and who is it to?

A It is from myself to Makram Abboud and Mr. Boustani.

Q What's the subject?

A Proindicus.

Q What did you write?

A Makram, Dominic spoke to your guys this afternoon.  I 

think it's fair to say we didn't like the response.  There are 

certain things that we need not to happen, such as ICE Canyon 

or CS being notified of the new deal.

Q Let me stop you there and ask you, Mr. Pearse, what did 

you mean by, "There are certain things that we need not to 

happen, such as ICE Canyon or CS being notified of the new 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Direct - Bini

LAM     OCR     RPR

701

deal"?

A In order for ICE Canyon and Credit Suisse to agree to the 

extension of the existing Proindicus loan, Proindicus had 

promised Credit Suisse a clear market provision.  This is the 

provision which that says Proindicus will not try to borrow 

any more money for a period of time.  If I recall, it was 

three months.

In the meantime, it appeared that VTB was attempting 

to sell the upsize, the $278 million, of Proindicus loan into 

the market.  So, in breach of the clear market.

Q Okay.  What were you concerned about ICE Canyon being 

notified -- or why were you concerned about ICE Canyon being 

notified?

A Because ICE Canyon was one of the more difficult 

investors to convince to restructure the existing Proindicus 

loan.  And if they became aware that it was a further loan 

being marketed by VTB, it could have meant that ICE Canyon did 

not agree to the extension or would have refused to agree to 

the extension.

Q Did the Defendant receive this e-mail?

A He's copied on this e-mail, yes.

MR. BINI:  Now I'd like to publish Government 

Exhibit 2834 in evidence if I may, your Honor?

THE COURT:  You may.

(Exhibit published to the jury.)
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Q I'm going to ask you, Mr. Pearse, to look at the e-mail 

from January 15, 2015, at 2:07 p.m.

Who is this e-mail from and who is it to?

A It is from Dominic Schultens to Ms. Subeva, Naji Allam, 

and myself.

Q What did Dominic Schultens write?

A Hi, Lina.  Thanks.  This request actually stems from me, 

as EMATUM chased me for the invoice so they can clear customs 

for when the next boats arrive in Maputo on Monday.  I am not 

aware of a breakdown on EMATUM's end, but I can try to check 

tomorrow.

Q What was going on at this time period, if you know, 

Mr. Pearse?

A I'm sorry, sir, I would need to see the preceding e-mail 

for context.

MR. BINI:  Okay.  If we could go to the bottom 

e-mail from Naji Allam.

Q What did Naji Allam write to Ms. Subeva on January 15, 

2015, at 12:48 p.m.?

A Hi, Lina.  Happy new year.  I need urgently, please, the 

client price by item since I need to issue some invoices.  

Thank you.

Q What did you understand Naji Allam to be referring to?

A He wanted a breakdown of the prices of the vessels that 

had been supplied to EMATUM in order to issue an invoice.
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Q Is this two years or a year and a half after the EMATUM 

deal was signed and financed?

A The EMATUM deal was signed December 2013, so it's roughly 

a year and a quarter later.

Q And how did Ms. Subeva respond if we go to the next 

e-mail?

A Hi, Naji.  I haven't seen from your side a breakdown by 

price per item delivered.  The contract had just a total price 

for all vessels and services.  I have copied Dominic to see if 

there is a draft breakdown done at EMATUM as part of the first 

audit or if it was to be done during this calendar year.  Have 

you issued any invoices so far, so that consistency is 

maintained for each vessel?  Kind regards, Lina.

Q Now going up to Dominic Schultens' e-mail, did you have 

an understanding of what Mr. Schultens was asking about here 

now that you have seen the earlier e-mails?

A Yes, sir.  Thank you for helping me to clarify.

He's asking for the -- an invoice that shows the 

vessel-by-vessel breakdown of the price paid by EMATUM to Abu 

Dhabi MAR.

Q What was the approximate price that was paid by EMATUM to 

Abu Dhabi MAR?

A If I recall correctly, approximately $770 million.

Q How did you respond, Mr. Pearse?

A There isn't one and it won't be provided.  Never is.
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Q Why did you respond that way, Mr. Pearse?

A My experience when asking the Defendant for a breakdown 

of the price per constituent element of each of the contracts 

was that he never provided it, he was reluctant to do so.

Q Did you think that was unusual with such a large 

contract, that there would be no invoice provided?

A There was an invoice provided, so they didn't break down 

the invoices.  There's a difference.

Q Okay.  Did you think it was unusual that for nearly 

$800 million worth of boats there was no breakdown of the 

prices of boats?

A I'm sorry, that would require me to speculate.  I'm not 

an expert in invoices relating to boats.  

I know that it was requested by other people from 

time to time.

MR. BINI:  At this time, I'd like to publish 

Government Exhibit 3115.

THE COURT:  In evidence?

MR. BINI:  Yes, your Honor.

THE COURT:  You may publish.

(Exhibit published to the jury.)

Q Who is the bottom e-mail from and to, Mr. Pearse?

A This is from Naji Allam to myself.

Q And what did Naji Allam write to you?

A Hi.  He owes us AED 50,000 by end of February 2015.  We 
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are sending AED 5,000 every month.

Q I'll stop you there. 

What's the subject of this e-mail?

A Surjan.

Q What did you understand Mr. Allam to be asking?

A Sorry, it's a statement.  There's not a question in the 

e-mail.

Q What did you understand him to be referring to?

A Excuse me, he's referring to the salary that was being 

paid by Privinvest to Surjan Singh in accordance with his 

employment for the purposes of receiving the residency in the 

UAE.

Q What that real employment?

A No, it wasn't.

Q What was the approximate amount of AED 5,000 every month 

in U.S. dollars, if you know.

A Give or take, fifteen hundred dollars; 1,500.

Q So, how much did Naji Allam indicate AED 50,000 was owed 

to him for the fake salary?

A $15,000. 

Q 15,000 U.S. 

A That's correct. 

Q Were you aware of how much Surjan Singh had been paid by 

Privinvest at this point? 

A Roughly, yes.
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Q And what did you understand him to have been paid?

A Just over $4 million.

Q How did you respond to Naji Allam's request to get back 

the 15,000 in fake salary?

A Okay.  I will squeeze him.

MR. BINI:  You can take that down, Ms. DiNardo.

Q I'd like to ask you, Mr. Pearse, about March 2015.  

What was happening in approximately March 2015, if 

you recall, in Mozambique?

A I'm sorry, I don't recall.

Q Do you recall an interest payment being due for EMATUM 

around that time?

A Yes, excuse me.  Under the terms of the Proindicus and 

the EMATUM loans, they had an interest payment date in March 

of every year.

Q And did you have any understanding of whether EMATUM was 

going to be able to make its interest payment?

A I understood that EMATUM would be able to make its 

interest payment but not from its own resources.

Q Why was that?

A I understood that the government of Mozambique or the 

Ministry of Finance was working on insuring that the payment 

was made.

Q And were there meetings or did you ask for Dominic 

Schultens to meet with certain Mozambican government officials 
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related to the interest payment?

MR. JACKSON:  Objection.

THE COURT:  If you know.

A Yes, meetings were held with the Ministry of Finance 

representatives. 

Q Last week, you testified regarding the new finance 

minister who came in following Chang. 

Who was that individual? 

A Adriano Maleiane.

THE COURT:  Would you spell that for the court 

reporter, at least phonetically? 

THE WITNESS:  A-D-R-I-N-O, second name 

M-A-L-E-A-I-N-E.

Q And around this time what, if anything, did you learn 

regarding whether Finance Minister Maleiane was disclosing the 

Proindicus and MAM loans to the INF?

MR. JACKSON:  Objection.

THE COURT:  If you know.

A Sorry, is the question at a point in time? 

THE COURT:  Why don't you read the question back?  

If you can't answer it, we'll have counsel put 

another question.

Madam reporter, would you read it back?  And keep 

your voice up, please. 

(Record read.) 
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A I'm sorry, sir, I would need you to be specific as to the 

date.

THE COURT:  Why don't you withdraw and restate the 

question or ask another question, counsel? 

MR. BINI:  Sure.

Q In March 2015, did you learn anything about whether 

Finance Minister Maleiane was disclosing the Proindicus and 

MAM loans to the INF?

MR. JACKSON:  Objection.

THE COURT:  If you know.

The answer is either yes, you did learn or no, you 

didn't or you don't remember. 

A I did learn.  I don't remember if the date is correct.

(Continued on the following page.) 
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(Continuing.)  

THE COURT:  What did you learn?  

THE WITNESS:  I did learn that Mr. Maleiane had not 

disclosed the existence of the two loans, Proindicus and MAM, 

to the IMF.  I'm struggling to recall whether it was exactly 

in March. 

THE COURT:  I understand.  

So just ask the question without the exact date, so 

that the witness can testify.  And then we can get to 

cross-examination.  

MR. BINI:  Thank you, Your Honor.

EXAMINATION CONTINUES 

BY MR. BINI: 

Q In or about early 2015, did there come a time that you 

learned that Finance Minister Maleiane had not revealed the 

Proindicus and MAM loans to the IMF?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

THE WITNESS:  Yes.

Q Did you have any understanding at that time of whether 

Mozambique was required to disclose the Proindicus and EMATUM 

loans to the IMF?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  Asked for his understanding.  

You may answer.  
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THE WITNESS:  Yes, it was my belief that under the 

terms of the agreement between Mozambique and the IMF, they 

were required to disclose all of their existing debt. 

MR. BINI:  At this time, the Government would seek 

to publish Government's Exhibit 3098 in evidence.  

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. BINI:

Q I ask you to look at the bottom e-mail.

Who is that e-mail from, and who is it to, 

Mr. Pearse?

A It is from myself to David Langford, Naji Allam, and Jean 

Boustani. 

Q What's the "Subject" of the e-mail?

A "EMATUM Audit." 

Q What was going on at this time, Mr. Pearse? 

A EMATUM was the subject of its annual audit by Ernst & 

Young.  

Q What's Ernst & Young? 

A Ernst & Young is a -- an international accountancy firm. 

Q And was the annual audit in connection with its terms 

under the loan agreement? 

A No. 

Q What was the purpose of the annual audit? 

A I believe that Mozambican law requires companies to have 
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an annual audit.  And EMATUM was a government-owned company 

and it was required to have an audit under local law. 

Q What did you write in your e-mail?

A "Gents, EMATUM needs a letter confirming the financial 

support provided to EMATUM by ADM to give to the auditors, 

E&Y.  The proposed text is:  ADM hereby confirms that it has 

supported the EMATUM financing by making total payments to the 

lenders in excess of U.S. Dollars 53 million."  

Q Let me ask you to stop there, Mr. Pearse.  

What was this referring to, "ADM hereby confirms 

that it has supported the EMATUM financing by making total 

payments to the lenders in excess of 53 million"? 

What were you referring to?  

A This was referring to the subvention fees that had been 

paid by Abu Dhabi MAR to Credit Suisse and VTB. 

Q Was the information that you're proposing for this letter 

true?

A This statement is correct.  

Q Did you believe it was deceptive?

A It was designed to deceive. 

Q How was it designed to deceive, Mr. Pearse?

A It was designed to confuse the auditors as to where the 

money for EMATUM paying interest had come from. 

Q Why was that?

A Because the government of Mozambique had paid -- or 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - direct - Bini

SAM     OCR    RMR    CRR     RPR

712

procured the payment of the previous year's interest payments 

and they had not disclosed that to Parliament.  And the EMATUM 

audit was a matter of public record, and they wanted not -- 

they wanted the fact that the Government has paid interest to 

be revealed to the public.  

Q Why was that an issue of concern?

A At that time, the EMATUM loan was publicly known, but the 

Government had only agreed to support through this budget 

payments on 350 of the $850 million, and had told Parliament 

that the other 500 million would be paid for by EMATUM, 

itself, from its own activities.  

And so, when the Government used its own resources 

to pay the interest bill on that 500 million piece, it did so 

without notifying either the public or Parliament.  So the 

Ministry of Finance had kept that information within the 

Ministry and not disclosed it. 

Q How did you learn that? 

A Through discussions with Ms. Lucas at the Ministry of 

Finance.  

Q Did you have any discussions regarding that with the 

defendant? 

A Yes, the defendant was also aware. 

MR. BINI:  You can take that exhibit down, 

Ms. DiNardo. 

BY MR. BINI:
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Q I would like to ask you a little bit about payments to 

Mozambican public officials.  

Mr. Pearse, while you were at Credit Suisse, were 

you aware of a high probability of bribery in transactions 

involving Iskandar Safa in Mozambique?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

If you know.

THE WITNESS:  No.

BY MR. BINI: 

Q While you were working on these transactions, did you 

become aware of such a risk?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.

THE WITNESS:  Whilst at Credit Suisse a report was 

prepared by the Compliance Department -- or requested by the 

Compliance Department by a third-party provider, which was not 

shown to me as a member of the front office, but I was -- 

parts of it were read to me.  In that report, it suggested -- 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

Go ahead.

THE WITNESS:  In the bits -- in the pieces of that 

report that were read to me, my recollection is that Iskandar 

Safa was referred to as someone to be paid --  
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MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

Finish.

THE WITNESS:  -- was -- my recollection of the 

report, as read to me, was that --

BY MR. BINI:

Q I actually want to direct you on this point.  

I just want to ask you, based upon that report, did 

you -- what you heard from that report, did you believe there 

was a high risk of bribery in connection with Iskandar Safa in 

transactions in Mozambique?

A By that date I was aware that he had negotiated a 

kickback with me, so yes. 

Q Okay.  And while you were working on these transactions 

after you left Credit Suisse, you have already told the jury 

about the conversation you had with the defendant regarding 

the $50 million payment to the son of the President of 

Mozambique.  

Did you have any other discussions with the 

defendant regarding benefits received by the son of the 

President from Privinvest?

A Yes. 

Q What else did the defendant tell you about benefits that 

the son of the President of Mozambique was provided by 

Privinvest? 
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A The -- Armando Guebuza, the son, lived on the Estate of 

Iskandar Safa for a period of time, from 2014 he was provided 

with accommodation.  He was also given a job by Privinvest 

working at their shipyard in the north of Germany.  

Q What was he to do there, if you know?  

A I was told that he was to be an apprentice, and the 

intention was to give him job experience. 

Q Did you have any discussions with the defendant regarding 

whether the son of the President did any real work?

A I recall being told that Armando was lazy and generally 

didn't turn up to work.  

THE COURT:  Told by whom?  

THE WITNESS:  The defendant, Your Honor.  

THE COURT:  Go ahead.  

BY MR. BINI:

Q While you were working in this criminal scheme, did there 

come a time that there was an audit of the Mozambican 

companies done by you and several of the co-conspirators?  

MR. SCHACHTER:  Objection.  

THE COURT:  Overruled. 

THE WITNESS:  Yes, there was.

Q What involvement -- well, first of all, how did that -- 

how did that occur?

A The -- excuse me, Privinvest had paid monies to 

Proindicus and EMATUM, which were described as payments in 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - direct - Bini

SAM     OCR    RMR    CRR     RPR

716

relation to operating expenses.  

The -- in early 2015, the EMATUM management had 

asked Privinvest for more money.  So I, together with the 

members of the Palomar team, were asked by the defendant to 

establish what the management at EMATUM had spent all the 

money that they'd previously been given on.  

Q Did you participate in the audit of the companies?

A I was involved for one day, but my team participated 

fully. 

Q Did you see, hear or observe anything that caught your 

attention regarding public officials?  

MR. SCHACHTER:  Objection.  

THE COURT:  Overruled.  

THE WITNESS:  The Board of Directors of EMATUM 

included representatives of each of the ministries that owned 

EMATUM or had an interest in it, including Isaltina Lucas who 

was the National Director of Treasury at the Ministry of 

Finance; included Antonio do Rosario who was the CEO and 

Chairman, and others.  

Through that audit process, I learned that those 

members of the Board of Directors were paid salaries of 

hundreds of thousands of dollars per year. 

THE COURT:  Paid salaries by who?  

THE WITNESS:  By EMATUM. 

THE COURT:  Go ahead. 
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BY MR. BINI:

Q And how was EMATUM doing at that point?  

A To the best of my knowledge, it had not made any revenue 

at that point. 

Q Did you notice any wealth that you thought was 

unexplained among the Mozambican officials who you dealt with 

as part of this criminal scheme?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

THE WITNESS:  I was aware of Antonio do Rosario 

purchasing numerous expensive cars and purchasing a flat in 

Maputo, which at that time, was the -- Maputo, the capital of 

Mozambique. 

Q What's a "flat"?

A It's a small house -- sorry, apartment.  Excuse me.  He 

bought an apartment in an expensive area of Maputo.  

Q And what was his job besides being the head of the three 

Mozambican companies?

THE COURT:  Whose job?  

MR. BINI:  do Rosario's. 

BY MR. BINI:

Q What was Antonio do Rosario's job besides being head of 

EMATUM, Proindicus, and MAM?

A As far as I was aware, he was a ranking officer in SISE. 

Q What's SISE again?
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A S-I-S-E is the Secret Service of Mozambique.

Q Did there come a time, Mr. Pearse, that you began 

discussions regarding restructuring the Proindicus loan?

A Yes. 

Q Did you also begin discussions regarding restructuring 

the EMATUM and MAM loans?  

A Yes.  

Q Why?  

A In 2015, it became clear that none of those companies was 

going to generate the revenue that it was expected under the 

terms of their business plans.  

Q Was the defendant involved in those discussions?

A Yes. 

Q Was there a proposal for restructuring -- a specific 

proposal for restructuring EMATUM?

A I'm sorry, sir, could you define that question?  From 

whom to who?

Q Was there a specific proposal proposed by you or anyone 

else regarding restructuring EMATUM?

A Yes, there was.

MR. BINI:  If we can go to Government's Exhibit 3178 

in evidence.  

THE COURT:  You may, and you may publish.  

MR. BINI:  3178. 

THE COURT:  What's the number again, counsel?  
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MR. BINI:  3178.  

THE COURT:  Okay.  You may publish.  It's in 

evidence.  Go ahead.  

(Exhibit published.)

BY MR. BINI:

Q What's the date of this e-mail?

A 20th of April, 2015. 

Q And who is it from, and who is it to?

A It's from myself to Mr. Boustani. 

Q What's the "Subject"?

A "Mozambique Master Growth Plan."

Q What did you write?

A "Bro, this is what has been prepared." 

Q Okay.  

3178-A, is that what was attached?  

(Exhibit published.) 

A Yes. 

Q And was this what you sent to the defendant?

A It was attached to the previous e-mail to the defendant. 

Q I am going to ask you to look at page 5 with the title 

"Option 2."  

(Exhibit published.) 

MR. BINI:  If we can go to page...  

BY MR. BINI:

Q What does the Executive Summary explain, Mr. Pearse?
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A The first paragraph explains what I previously described 

to the Court, namely that 350 million of the 850 million is 

included in the government budget, leaving EMATUM responsible 

for the balance of $500 million.

Q If we can look to your proposed solution at the bottom, 

"Option 2."  

MR. BINI:  If you could blow that up, Ms. DiNardo. 

BY MR. BINI:

Q What did you propose as a solution for EMATUM's problems? 

A One of the solutions was to repay the EMATUM bonds with 

the proceeds of issuing a new 10-year Mozambique sovereign 

bond. 

Q Is it called a sovereign eurobond?

A Yes. 

Q What's a eurobond? 

A It is a bond issued outside of the U.S.

MR. BINI:  If we can go to page 7.  If you can blow 

up the top portion, Ms. DiNardo, through the second bullet 

point.  

(Exhibit published.) 

BY MR. BINI:

Q Can you -- is this called "Option 2:  Eurobond Take-Out"? 

A Yes. 

Q Mr. Pearse, can you read the bullet point that begins 

"Palomar recommends."  
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A "Palomar recommends Mozambique issue a U.S. dollar 

850 million to 1 billion 10-year senior unsecured Reg S/144A 

bond."  

Q Let me stop you there and ask you, what is a Rule 144A 

bond, Mr. Pearse?

A It is a bond that's eligible to be purchased by certain 

U.S. investors.  

Q Why were you recommending structuring this eurobond 

take-out as including Rule 144A? 

A To maximize the size of the bond.  And the experience 

with the EMATUM bond, which was not a Rule 144A bond, had been 

that it had been more difficult to place. 

Q Okay.  

MR. BINI:  At this time, the Government would seek 

to publish 3179 in evidence.  

THE COURT:  Any objection -- no, it's in evidence.  

Publish.  

(Exhibit published.) 

BY MR. BINI:

Q What's the date of the bottom e-mail? 

A 21st of April, 2013 -- 15.  Excuse me.

THE COURT:  What date?  

THE WITNESS:  21st April, 2015. 

THE COURT:  The bottom e-mail?  

THE WITNESS:  Oh, 20th of April, 2015, Your Honor.  
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Excuse me.  

THE COURT:  Go ahead. 

BY MR. BINI:

Q And who's that from, and who's that to?

A That's from myself to Mr. Boustani. 

Q Is that the e-mail that we just read in 3178?

A Yes, it is. 

Q Okay.  

Did Mr. Boustani respond to your e-mail attaching 

the presentation?

A Yes, he did. 

Q What's the date of that?

A 21st of April, 2015. 

Q How did the defendant respond?

A "A few remarks, Bro:  

"Instead of Gov of Moz, let's put Banco Nacional de 

Investimento BNI," and he included an e-mail address, "to be 

the Palomar co-partner in this exercise.  

"2.  We need to put flow charts or graphics to 

visualize the meaning of the paragraphs.   

"3.  Let's put a small box listing the current terms 

of the ongoing financing of Proindicus, EMATUM, and MAM and 

hence showing the MoF, the subsidies done by us, and the 

difference with their current market rates.  

Q How did you respond?  
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A "Point 3 was in the update pres, we gave Mo" --  

THE COURT:  Lost it, counsel.  The screen went 

blank.  

MR. BINI:  Okay.  Let me back up.  

(Exhibit published.) 

THE WITNESS:  "Point 3 was in the update pres, we 

gave MoF a month ago, but we will summarize here as well.  

Other points we will put in, no worries.  What did you think 

of the rest of it?"

Q How did the defendant respond? 

A "It is good, but we need to take it easy on them.  

Project by project, not all in one go when we see him.  Day 1 

EMATUM, and the rest Day 2." 

Q Let me stop you there and ask you:  What did you 

understand the defendant to mean when he said:  "Day 1 EMATUM, 

and the rest Day 2"?

A I took that to mean that deal firstly with the problems 

with EMATUM, and deal secondly with the problems with 

Proindicus and MAM.

MR. BINI.  Okay, you can take that down.  

The Government would now publish Government's 

Exhibit 2876 in evidence.  

THE COURT:  You may publish.  

(Exhibit published.) 

MR. BINI:  And, Your Honor, I should also seek to 
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put into evidence Government's Exhibit 2876-T, because there 

is a translation for a portion. 

THE COURT:  Any objection to 2876-T?  

MR. SCHACHTER:  No, Your Honor.  

THE COURT:  It's admitted. 

(Government's Exhibit 2876-T was received in 

evidence.) 

THE COURT:  You may publish it. 

MR. BINI:  Okay.  

And if we can go to the bottom e-mail of 2876, the 

earliest e-mail.  

(Exhibit published.) 

BY MR. BINI:

Q Who is that e-mail from?

A Alex Segura.  

Q Who is Alex Segura?

A He was the IMF representative in Mozambique. 

Q What's the date of this e-mail?

A 3rd of May, 2015. 

Q Is it in Portuguese?

A I believe so, yes. 

Q Okay.  

MR. BINI:  If we can now show 2876-T, which are the 

translation of this bottom portion.  

(Exhibit published.) 
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MR. BINI:  And if you could blow up 

Mr. Segura-Ubiergo's e-mail. 

BY MR. BINI:

Q What did Mr. Segura-Ubiergo write to Antonio do Rosario 

on May 3rd, 2015?

A "Good morning, Dr. Antonio.  I am preparing the meeting 

with the contributors and I have a question.  The annex to the 

initial contract with Abu Dhabi increases the value of the 

contractor's order from $785 million to $836 million.  Is this 

due to a revision of the initial contract price since the 

goods turned out to be more expensive?"  

Q I'll stop you there and ask you:  What happened next in 

the e-mail chain?  

How did it make its way to you, Mr. Pearse?

A It was forwarded to me by Dr. Rosario. 

Q What did he write?

A "In the same vein..."

Q And how did the defendant respond?

A "We are working on it, my brother." 

Q How did you respond?

A "Bro" -- 

THE COURT:  Expand it again, please.

A -- "we need to be careful with this.  It's not an 

accounting issue.  We need to know what was supplied for the 

increased contract price.  Who has that info?  I don't." 
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Q What were you concerned with, Mr. Pearse?  

A The question from Alex Segura indicated that the contract 

price had gone up for $50 million, and I did not know what had 

been supplied for that extra amount of money. 

Q What did the defendant respond? 

A "Naji, there is no problem at all." 

Q How did you respond?

A "Cool.  Lovely." 

Q Did you then exchange e-mails with Ms. Subeva?

A Yes, I forwarded it to Ms. Subeva. 

Q And how did she respond?

A "Until it becomes apparent that the equipment under the 

smaller and bigger contracts is exactly the same, should I ask 

for equipment list under the original contract, too, so we can 

show the difference?  Just to skip a step." 

Q What did you understand Ms. Subeva to mean?

A That her understanding was that there had been no extra 

equipment provided by ADM for the extra $50 million increase 

in contract price.  

Q Okay.  

MR. BINI:  The Government, at this time, would seek 

to admit Government's Exhibit 3118.  

THE COURT:  Any objection?  

MR. SCHACHTER:  Yes, Your Honor, objection.  

THE COURT:  All right, we'll have a sidebar.
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(Sidebar held outside the hearing of the jury.)

(The following sidebar took place outside the 

hearing of the jury.) 

THE COURT:  Let me take a look at it.  

MR. BINI:  Mr. Schachter, we redacted -- 

THE COURT:  Hold on.  

MR. BINI:  I'm sorry. 

THE COURT:  What is the objection?  

MR. SCHACHTER:  Oh, with the redaction, it's fine, 

Your Honor.  

MR. BINI:  Then I'll -- 

THE COURT:  Hang on.  You have a redacted version of 

this document?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  And the redacted version is what is 

going to be shown to the jury?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Therefore, there is no objection?  

MR. SCHACHTER:  Correct, Your Honor.  

THE COURT:  Okay, fine.  Step back.  

MR. SCHACHTER:  Thank you, Your Honor. 

MR. BINI:  Thank you.  

(Sidebar concluded.)

(Continuing on the following page.)
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(In open court - jury present.)  

THE COURT:  Is there any objection to the document 

as being offered by the Government?  

MR. SCHACHTER:  No, Your Honor.

(Government's Exhibit 3118 was received in 

evidence.) 

THE COURT:  You may publish. 

MR. BINI:  Thank you.

If we can go to the earliest e-mail first. 

(Exhibit published.) 

EXAMINATION CONTINUING

BY MR. BINI:

Q What's the date of this earliest e-mail, Mr. Pearse?

A 12th of May, 2015. 

Q Who is it from, and who is it to? 

A From Mr. Boustani to Dominic Schultens, Ms. Subeva, 

Antonio do Rosario, and myself. 

Q What did the defendant write to that group of 

individuals?

A Would you like me to read it, sir?  

Q Yes, please.

A "Andy, MoF has been misled by Madam Lucas.

So you need to explain:  

"1.  History of all transactions.  

"2.  Bring copies of all legal opinions of CGA/CC.
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"3.  Bring docs showing subsidies done by 

Privinvest.  

"4.  Discussing the restructuring.  

"5.  Signing the Proindicus letters.  

"6.  Getting his approval to restructure EMATUM.  

"7.  Getting his approval to restructure Proindicus 

and MAM." 

Q I'll stop you there and ask you:  How did you respond to 

the list of items that the defendant had written out? 

A "Sure.  How has he been misled?  I.e., what do we need to 

correct?"  

(Continued on the following page.)
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DIRECT-EXAMINATION (Continuing) 

BY MR. BINI: 

Q How did the defendant respond?  

A "All the points below.  Madam Lucas, was the person 

blocking the meeting and signature of the Proindicus fee 

letter." 

Q What did you understand the defendant to mean?  

A He was asking -- I understood it to mean that Isaltina 

Lucas had not briefed Minister of Finance correctly and that 

she was blocking meetings that I had been requested -- 

requesting to have with the Minister of Finance at this point 

in time. 

Q Who was the new Minister of Finance at this point? 

A Adriano Maleaine. 

THE COURT:  Would you spell that for the reporter. 

THE WITNESS:  A-D-R-I-A-N-O.  M-A-L-E-A-I-N-E. 

MR. BINI:  At this time, the Government would seek 

to admit Government Exhibit 2890. 

THE COURT:  Any objection?  

MR. JACKSON:  Can I have just a moment, Your Honor?

THE COURT:  Yes.  

MR. JACKSON:  May I see it on the screen, Your 

Honor?  

THE COURT:  Why don't you publish it to opposing 

counsel and the Court, not to the jury, it's not in.  
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Any objection?  

MR. SCHACHTER:  No further objection. 

THE COURT:  You may publish.  It is admitted. 

(Government's Exhibit 2890 received in evidence.)  

Q Looking to the bottom portion of the e-mail.  I am just 

going to ask you about the top portion.  Take a look quick 

look, Mr. Pearse, and tell the jury, does this relate to a 

different transaction? 

THE COURT:  Would you blow it up so the jury can see 

it.  The bottom portion is that what you're calling his 

attention to?  

MR. BINI:  At this time, yes, Your Honor. 

THE COURT:  Go to the bottom portion.  Make it 

legible for the jury, they're the finders of fact.  

What's your question?

BY MR. BINI:

Q Mr. Pearse, does this relate to a different set of 

transactions? 

A Yes, it does. 

Q Okay.  I want to direct your attention now just to the 

very top e-mail, the e-mail from -- I'm sorry, the second to 

top e-mail from Mr. Boustani.  Does he set out a list of five 

things to do in these other transactions?  

A Yes.  

Q Okay.  Now let's look at what you wrote.  What did you 
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write on July 8, 2015 at 14:41 to Mr. Shultens and Ms. Subeva? 

A "JB just turned into a structurer." 

Q What did you mean by that? 

A I meant that the preceding e-mail had been a detail legal 

and financial structure of the transaction and that -- part of 

that had been my role in Palomar, to be the structurer, and I 

was suggesting to the other two recipients of the e-mail that 

Mr. Boustani had now become a structurer and had learned from 

me. 

THE COURT:  All right.  It is about 20 minutes to 

12:00.  Why don't we take our 15-minute midmorning break and 

we will come back at about five minutes to 12:00.  

Ladies and gentlemen, do not talk about the case.

Mr. Pearse, do not talk about your testimony.  Thank 

you.  See you in 15.  

(Jury exits the courtroom.) 

You may step down, Mr. Pearse.  Thank you. 

(Witness steps down.) 

THE COURT:  The jury has left the courtroom.  You 

may be seated, ladies and gentlemen.  

Are there any procedural questions to address in the 

absence of the jury?  The Government?

MR. BINI:  No, Your Honor. 

THE COURT:  From defense?  

MR. JACKSON:  Yes, one briefly, Your Honor.
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THE COURT:  Okay.  

MR. JACKSON:  So, Your Honor, the Government posed 

to Mr. Pearse a series of questions about his knowledge, 

whether he had ever learned about certain statements made by 

the Minister of Finance reportedly related to the debt 

structure, or the debt obligations and whether they disclosed 

them in Mozambique, and Mr. Pearse's testimony was that he had 

learned at some unspecified point and in some unspecified way 

about whether or not the Minister of Finance had appropriately 

disclosed certain aspects of the Mozambican debt.  We 

understand the Court has admitted that testimony, Your Honor.  

We don't believe Mr. Pearse had any actual direct knowledge 

and that he's basing his understanding of that simply off of 

reading press reports or something like that.  So what we are 

respectfully requesting, Your Honor, is the Court issue an 

instruction to the jury that that testimony, since the Court 

finds admissible, is not admitted for the truth of the matter 

asserted but for a limited purpose, which I must imagine the 

only purpose the Government could have been possibly been 

seeking it for was for its effect on Mr. Pearse's mindset.  

But we do respectfully request that the Court instruct the 

jury that that was not offered or admitted for the truth of 

the matter asserted. 

THE COURT:  Mr. Jackson, you are going to have ample 

opportunity to cross-examine this witness.  So I think your 
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request is, at best, premature because you will be able to 

cross examine him and sword with him the basis of his 

testimony. 

MR. JACKSON:  Your Honor, that's a fair point, but 

with regard to this point, the question of whether or not this 

disclosure happened and how it happened is an important 

factual question in this case. 

THE COURT:  That's why you are going to 

cross-examine him on it. 

MR. JACKSON:  And, Your Honor, because the witness 

has no actual knowledge -- 

THE COURT:  No, no.  You are not understanding what 

I am telling you.  The way you do this is you are going to 

cross-examine him and see what the basis is and you are going 

to extract from him what the basis is.  And if it turns out 

the basis for his testimony is newspapers stories, comic 

books, alternative facts, you will have at him on cross, and 

then you won't need any instruction.  So far the witness has 

just testified as to what his understanding is and that is why 

God made cross-examination. 

MR. JACKSON:  Just...Understood, Your Honor.  Thank 

you. 

THE COURT:  You're welcome.  Anything else?  

MR. SCHACHTER:  No, Judge. 

THE COURT:  We will take our 15-minute break. 
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MR. BINI:  Thank you, Your Honor. 

THE COURT:  Thank you.  

(Recess taken.) . 

(In open court; jury not present.)  

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.  

THE COURT:  I see all counsel are present.  We will 

produce the defendant.  

(Defendant present.) 

THE COURT:  You may be seated, ladies and gentlemen.  

Do we have any procedural issues to address before 

we bring the jury back in?  

Please be seated, everyone. 

MR. SCHACHTER:  No, Your Honor. 

MR. BINI:  Not from the Government. 

THE COURT:  All right. 

MR. BINI:  May I put the witness back on the stand, 

Your Honor?  

THE COURT:  Yes, you may.  

(Witness resumes stand.) 

THE COURT:  Please be seated.  Please stand when the 

jury comes in.  

(Jury enters the courtroom.) 

THE COURT:  Thank you for your promptness, ladies 

and gentlemen of the jury.  Please be seated.  
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And you may continue the examination.  

Have you spoken with anyone about your testimony 

during the break, sir?  

THE WITNESS:  No, Your Honor. 

THE COURT:  Thank you.  Please be seated.  

And continue, Mr. Bini. 

MR. BINI:  Thank you, Your Honor.

BY MR. BINI:

Q Mr. Pearse, in or about August of 2015, did you have 

occasion to travel to Colorado in the United States?  

A Yes, I believe I did. 

Q What was the purpose for your travel to Colorado, Mr. 

Pearse?  

A The oil and gas company that I had acquired together with 

Mr. Boustani, and Mr. Safa was headquartered in Denver. 

Q Did you meet anyone in Denver related to that investment?  

A Yes, I did. 

Q Who? 

A The CEO at the time was a gentleman called John 

Buggenhagen. 

THE COURT:  And would you spell that for the 

reporter?  

THE WITNESS:  B-U-G-G-E-N-H-A-G-E-N.

A I also met other members of the management team. 

Q And what was the source of your funds for this 
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investment, Mr. Pearse? 

A I used monies that I had received as a result of being 

paid for my role in the scheme. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government Exhibit 2911. 

THE COURT:  Any objection to 2911?  

MR. SCHACHTER:  Objection, Your Honor. 

THE COURT:  You may publish. 

MR. SCHACHTER:  Objection, Your Honor. 

THE COURT:  Let's have a sidebar.  

(Sidebar held outside the hearing of the jury.) 

(Continued on the next page.)
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(The following occurred at sidebar.) 

THE COURT:  Would you hand up the document so I can 

see it, please. 

Let me read it. 

MR. SCHACHTER:  I'm sorry.  I'm sorry.  I thought 

2911 was the trip.  I'm sorry. 

THE COURT:  Okay.  

(Sidebar concluded.)

(Continued on the following page.)
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THE COURT:  Is there any objection to 2911?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  It is admitted.

(Government's Exhibit 2911 received in evidence.)  

THE COURT:  You may publish.

MR. BINI:  Thank you, Your Honor.  

(Exhibit published.)

BY MR. BINI: 

Q If we can look at the bottom e-mail, Mr. Pearse.  What's 

the date of the e-mail? 

A 28 of August, 2015. 

Q Who is this e-mail from?  Who is it to? 

A It's from Mr. Boustani to myself. 

Q What is the subject? 

A Uncle. 

Q Who is uncle? 

A Surjan Singh. 

Q What did the defendant write to you on Friday, August 

28th of 2015 regarding Surjan Singh? 

A Would you like me to read this?  

Q Yes, please.  

A "U.S. dollars 4,200,000.  Residency visa purposes WPS.  

AED 70,000, approx, U.S. dollar 19,000, so total of 

$4,219,000.  Account number for repayment.  U.S. dollar 

account.  Account name.  Logistics International Investments, 
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LLC." 

Q I am going to stop you there and ask you, Mr. Pearse, did 

you have conversations with the defendant around this time 

regarding the subject matter of this e-mail? 

A Yes, I did. 

Q What, if anything, did the defendant say to you? 

A The defendant had asked that I help him to get Surjan 

Singh to repay the monies that were paid to him as kickbacks 

on the amount of transaction. 

Q Why did the defendant tell you he wanted the money back? 

A He was upset with Mr. Singh because Credit Suisse had not 

been able to underwrite or lend any of the additional monies 

to Proindicus from the $278 million that had been increased 

by. 

Q Did you speak to Surjan Singh regarding the defendant's 

demand of the money back? 

A Yes. 

Q What did he say?  

A He was very worried about it and at the time I recall he 

did not want to pay it back. 

Q Why not? 

A He did not view it as a loan.  He viewed it as a payment 

for his help in procuring Credit Suisse's involvement in the 

first EMATUM loan. 

Q What did you do after Boustani sent you this request for 
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the money back for Singh? 

A I forwarded that e-mail to Ms. Subeva. 

MR. BINI:  At this time, Your Honor, the Government 

would seek to admit Government Exhibit 2913 and 2913A. 

THE COURT:  Any objection to 2913?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Any objection to 2913A?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  They are admitted.  

(Government's Exhibit 2913 and 2913A received in 

evidence.)  

THE COURT:  You may publish. 

(Exhibit published.)  

Q What is the date of Government Exhibit 2913? 

A September 11, 2015. 

Q Who is this e-mail from and who's to? 

A It's from Ms. Subeva to myself. 

Q What does it indicate as the attachment? 

A The attachment is called Surjan Singh doc. 

MR. BINI:  If we can look to 2913A. 

Ms. DiNardo, can you blow it up with showing the 

Surjan Singh on top.  Yep. 

Q What's this, Mr. Pearse? 

A This is a draft letter that was prepared by Ms. Subeva to 

be sent to Mr. Singh to demand repayment of a loan. 
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Q Where was it to be sent? 

A Credit Suisse in London. 

Q Who, if anyone, told you to prepare this letter? 

A The defendant. 

Q Who, if anyone -- we can look in the second paragraph.  

Actually, you know what, if you could read the first paragraph 

first.  

A "Dear Mr. Surjan Singh, this letter is to give you notice 

and serve as a reminder that the personal loan extended to you 

by Logistics International Investments, LLC, a Privinvest 

holding, SAL company, during the period September to December 

2013, the loan, is now due." 

Q What does the second paragraph read? 

A "We expect to receive repayment of the full loan amount 

of U.S. dollars $4,217,000 by September 30, 2015. 

Q Who, if anyone, gave you the amount that Singh owed to 

Privinvest or to Logistics here? 

A Mr. Boustani. 

Q Were the contents of this letter true?  

A I -- no, in fact, it was not a loan to Mr. Singh.  The 

numbers may have been accurate. 

Q Did you ever send this letter to Mr. Singh? 

A I did not. 

Q Why not?  

A I was never asked to send the letter to Mr. Singh. 
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Q What conversations, if any, did you have with Surjan 

Singh regarding the letter? 

A None.  

Q What conversations did you have either with the 

defendant, Naji Allam, or anyone else whether this letter 

would, in fact, be sent to Surjan Singh? 

A I had conversations with the defendant and Mr. Safa about 

whether it was a good idea to send the letter to Mr. Singh's 

e-mail at Credit Suisse. 

Q When, approximately, was that conversation? 

A Around, about the same date of this letter, September 

2015. 

Q What, if anything, did you say to the defendant Iskandar 

Safa about whether he thought it was a good idea to send this 

letter? 

A I told the defendant and Mr. Iskandar Safa that Surjan 

Singh was very nervous about receiving the letter or the 

expected repayment of the kickback and I thought sending the 

letter to his Credit Suisse e-mail account was a very bad idea 

for both Mr. Singh and Privinvest. 

Q Why did you think it was a bad idea for Mr. Singh and 

Privinvest to send this letter to Credit Suisse e-mail 

address? 

A Credit Suisse monitors the e-mails of its employees, so 

it was possible that the e-mail attaching the letter would 
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have been picked up by the compliance department and it would 

have indicated an improper payment from Privinvest to an 

employee of the bank. 

Q Do you know if the letter was sent? 

A I do not believe it was sent, no. 

MR. BINI:  At this time the Government would seek to 

admit Government Exhibit 3072. 

THE COURT:  Any objection to 3072 being admitted?  

MR. SCHACHTER:  No objection. 

THE COURT:  It is admitted.

(Government's Exhibit 3072 received in evidence.)

THE COURT:  You may publish. 

(Exhibit published.)   

MR. BINI:  If we can go, Ms. DiNardo, to the 

earliest e-mail on the second page, Dominic Shultens sending 

an article. 

Q What's the date of this e-mail, Mr. Pearse? 

A 30, October 2015. 

Q And what was the subject of it? 

A It's "Mozambique turns to IMF for $286 million loan as 

currency slumps." 

Q Did Dominic Shultens forward this article to you and Ms. 

Subeva, if we go up in the e-mail chain? 

A Yes, he did. 

Q What did he write? 
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A "Obviously this just came out, but wondering what 

restrictions they've had to agree to get this loan.  Will try 

to get more color." 

Q What did you understand Mr. Shultens to be referring to? 

A He was wondering what the Ministry of Finance of 

Mozambique had to agree to with the IMF in order to secure the 

loan. 

Q Did you then forward Mr. Shultens' e-mail and this 

article to the defendant? 

A I don't recall. 

Q If we can look up to the next in the e-mail.

A Yes, I did. 

Q Okay.  Was that on October 30th at 2:21 p.m. in 2015? 

A Yes, it was. 

Q How did the defendant respond?

MR. BINI:  If we can go to the next e-mail, Ms. 

DiNardo. 

A "Interesting to see what did MoF disclosed to IMF.  If he 

still has not mentioned Proindicus and MAM, it will be an 

excellent extra element against him. 

Q What did you understand the defendant to mean 

"interesting to see what MoF disclose to IMF"? 

A At this point it wasn't clear whether Minister Maleaine 

had disclosed the existence of Proindicus and MAM to the IMF. 

Q What did you understand the defendant to mean "if he 
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still has not mentioned Proindicus and MAM, it will be an 

excellent extra element against him"? 

A The fact that Minister Maleaine had not disclosed, if he 

had not disclosed, it would be ammunition that could be used 

against him politically. 

Q Did you have any understanding of why that would be 

useful? 

A At this point in time, Minister Maleaine was difficult 

for me to meet with.  He had not adopted any of the 

suggestions that we had made, if you recall, my presentation, 

the Mozambique master growth plan  that we touched on with the 

Court earlier.  And at the same time, I and the defendant was 

aware that there were significant problems coming around the 

corner in terms of loan repayments, so something needed to be 

done in terms of the minister taking positive action. 

Q How did you respond to the defendant's e-mail?  

A "Yes, because the IMF loan doesn't get approved until 

December and if -- and it won't if MAM is disclosed.  How do 

we get to him, though?"  

Q What did you mean by "it won't if MAM is disclosed"? 

A It was my opinion that the IMF loan that we agreed would 

not be lent by the IMF whether it had become aware of the MAM 

loan. 

Q Why did you write "how do we get to him though"? 

A As I said earlier, I was struggling to meet him, to 
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arrange meetings with him, so I was asking for advice as to 

how to arrange meetings. 

Q How did the defendant respond? 

A To who, MoF?  

Q How did you respond? 

A MoF. 

Q What does "MoF" mean? 

A Minister of Finance. 

Q Did you mean Maleaine? 

A I did, sir, yes. 

Q How did the defendant respond? 

A Rosario. 

Q What did you understand him to mean? 

A That Rosario would be the person who could arrange a 

meeting for me with Minister Maleaine. 

Q By early 2016, was there now actual talk of a 

restructuring of the EMATUM loan? 

A No. 

Q Did there come a time in early 2016 that the EMATUM loan 

would be taken out by a Eurobond? 

A Yes. 

Q What role, if any, would Palomar have in that 

transaction? 

A Ultimately we were appointed -- Palomar, excuse me, was 

appointed as a co-advisor to the Mozambican Government. 
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Q Why was that bond transaction necessary, Mr. Pearse? 

A It was to avoid the EMATUM bond, try to reduce the 

payments that were due on the EMATUM bond and to extend the 

terms of that bond into a 10-year bond and to avoid a 

potential default of Mozambique. 

Q What was the status of Proindicus at that point? 

A Proindicus at that point, to the best of my knowledge, 

had not generated any revenue and was unable to pay amounts 

due in 2016. 

Q What about MAM? 

A In the same position. 

MR. BINI:  At this time the Government seeks to 

admit 2945. 

THE COURT:  Any objection?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Sidebar.  

(Sidebar held outside the hearing of the jury.) 

(Continued on the next page.)
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(The following occurred at sidebar.) 

THE COURT:  The document, please. 

MR. BINI:  Yes, Your Honor.  

MR. SCHACHTER:  Your Honor -- 

THE COURT:  Let me read it. 

MR. SCHACHTER:  Yes, Your Honor.  

THE COURT:  What's the objection?  

MR. SCHACHTER:  Your Honor, there is various 

language in this e-mail that is similar to that which the 

Government had previously redacted.  It may be that the -- we 

can confer and the Government maybe willing to redact that 

language as well. 

In addition to that, Your Honor, in addition, there 

are statements by Mr. Shultens which we believe are being 

offered for the truth of the matter asserted regarding 

meetings that Mr. Shultens had with the people in Mozambique.  

Mr. Pearse said that Mr. Shultens is not a member of the 

conspiracy in describing -- in identifying who was a member of 

the criminal conduct.  He specifically did not identify Mr. 

Shultens even though he was looking at a document with Mr. 

Shultens' name.  So it is for those two reasons. 

THE COURT:  What is your response?

MR. BINI:  Your Honor, this is an e-mail series that 

is at the top between Antonio do Rosario, Andrew Pearse, and 

the e-mail chain also includes the defendant, so three of the 
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charged defendants in this case.  

In addition, as to Dominic Shultens, by this point 

he is aware that Mozambique is actively not telling the IMF 

regarding the Proindicus and MAM hidden loans, so we think he 

has, in fact, joined the conspiracy.  

The significance of the e-mail is at top that do 

Rosario is not permitting the inspection of three trimarans 

which were almost a third of the value of the entire EMATUM 

loan.  He won't let anybody look at them.

THE COURT:  What is your response?  

MR. SCHACHTER:  Your Honor, Mr. Pearse is in a 

better position than Mr. Bini to identify who was involved in 

the criminal conduct, and Mr. Pearse said Mr. Shultens is not 

a member of the criminal conduct.  So, with all due respect to 

Mr. Bini, the witness is in a better position to assess who he 

was conspiring with and he did not include Mr. Shultens. 

THE COURT:  The objection is overruled.  You can 

cross examine on that point. 

MR. SCHACHTER:  Your Honor, with respect to the 

language that the Government had previously redacted, they had 

previously redacted the word "piping" and we would ask that 

they redact this language again here. 

THE COURT:  Tell what language and where.  

MR. SCHACHTER:  At the very top of the second page, 

Your Honor. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

MDL     RPR     CRR     CSR

751

THE COURT:  The one that bears Bates stamp 781. 

MR. SCHACHTER:  781. 

THE COURT:  Hang on.  What are you asking to be 

redacted?  

MR. SCHACHTER:  The line from Mr. Rosario, "Then I 

will continue piping endlessly in Pemba." 

THE COURT:  Let me stop you right there.  

Is Mr. Rosario part of the conspiracy?

MR. BINI:  Yes, Your Honor. 

THE COURT:  Overruled.  You can cross examine. 

MR. BINI:  Thank you, Your Honor. 

(Sidebar concluded.)

(Continued on the following page.)
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THE COURT:  The objection is overruled.  

Continue your examination.  It is admitted. 

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Again, the document number so the record 

is clear. 

MR. BINI:  2945. 

THE COURT:  It is admitted.  You may publish. 

MR. BINI:  Thank you, Your Honor.  

(Government's Exhibit 2945 received in evidence.) 

(Exhibit published.)    

Q If I can direct your attention to Mr. Shultens' e-mail on 

the bottom of the first page that begins "Gents, quick 

update."  What is the date of that e-mail, Mr. Pearse? 

A 12th of February, 2016. 

Q And what was Mr. Shultens summarizing in his paragraph?  

A He was summarizing that the arranger banks were happy 

with the proposed form of Mozambique's sovereign debt 

confirmation, the numbers to be included in the offering 

circular, and discussing the engagement of Palomar to assist 

in the processes in regard to Mozambican Government. 

Q How did Antonio do Rosario respond? 

A "So can I celebrate?"

Q Who is this e-mail to? 

A Dominic Shultens, Mr. Boustani, and myself. 

Q And what did you write back to do Rosario? 
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A "Not just yet.  Do you intend to allow CS access to the 

Ocean Eagles?  If not, then they need to be fired tonight." 

Q What did you mean by "do you intend to allow CS access to 

the Ocean Eagles"?  

A At this time Credit Suisse had been asking to see the 

trimarans, the three trimarans that were to be supplied under 

the EMATUM loan. 

Q And to your knowledge, were they in Mozambique at that 

time?  

A I had not seen them in Mozambique, no. 

Q How much after the EMATUM loan was this e-mail? 

A Two and a half years. 

Q Did you have any knowledge if Credit Suisse had sent 

people to Mozambique to try to inspect these boats two and a 

half years after the loan? 

A I was in Mozambique with a delegation from Credit Suisse 

who had come to inspect the vessels provided in the Proindicus 

loan and the EMATUM loan.

(Continued on following page.) 
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BY MR. BINI (Continuing):

Q Do you know if they were permitted access to the 

trimarans?

A No, they were not. 

Q What did you mean when you said, "If not, then they need 

to be fired tonight"?

A The process of the arranger of the Mozambique consultant 

bank along with the VTB, and Credit Suisse had made it a 

condition of their continuing involvement as arranger that 

they get access to and see the vessels, boats, that have been 

supplied under all of the transactions but primarily 

Proindicus and EMATUM.

Q And how did Antonio do Rosario respond to your e-mail?

A Draft the firing letter.

Q What did you understand him to mean?

A Prepare the letter to fire Credit Suisse from their role 

as arranger of the sovereign bond.  That is when VTB was also 

co-arranger, so it was possible to have just one bank and CS 

could have been removed from the transaction.

Q Did that, in fact, happen?

A No, it didn't.  They stayed as arranger.

Q Do you know if they were given access to the Ocean Eagle 

trimarans?

A I don't know.

MR. BINI:  You can take that down.
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Q In March and April of 2016, were you in contact with the 

Defendant regarding the EMATUM exchange and the eurobond?

A Yes.

Q Why were you in contact with the Defendant regarding that 

transaction?

A To update the Defendant on progress.  To the extent I 

needed help to reach Maleiane to help solve any political 

issues in order to be appointed as the adviser to Mozambique, 

it was important that Mr. Boustani was involved.  And, 

ultimately, Palomar was to receive a fee of approximately 

3.7 million, 3.8 million dollars, of which Mr. Boustani would 

be a beneficiary as a one-third partner in Palomar.

Q Did he express interest in that payment from the EMATUM 

exchange for eurobond?

A Yes, he did.

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government Exhibit 241.

THE COURT:  Any objection?

MR. SCHACHTER:  Just one moment, your Honor.  

No objection.

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 241 so marked.)

(Exhibit published to the jury.)

Q Look at the very top of this document.  

MR. BINI:  And if we could scroll through to the 
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second page of the document.

Q Mr. Pearse --

MR. BINI:  If we could scroll through to the third 

page.

Q Do you recognize this document, Mr. Pearse?

THE COURT:  Could you blow it up?  It's pretty small 

to read.  

A little bit more, perhaps, so the jury can see it 

as well.  It's in evidence.

And the question, sir? 

Q Do you recognize Government Exhibit 241?

A I don't recall seeing this document, no.

Q Do you recall seeing the offering circular for the 

eurobond exchange at some point, Mr. Pearse?

A Yes, I do.

MR. BINI:  May I hand a copy up to the witness, your 

Honor?

THE COURT:  A copy of what's in evidence?  Yes.

Mr. Jackson, will you retrieve it?

Again, what's the number? 

MR. BINI:  Government Exhibit 241.

THE COURT:  Mr. Jackson, will you please retrieve it 

and hand it to the witness?

And the jury, you have it on the screen, I believe.

MR. BINI:  Yes.
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THE COURT:  Thank you.

Q You can take a look.  It's a voluminous exhibit.  I just 

want to show you a couple portions of it on the screen.  You 

can take a look at it.

A Is there a particular page you'd like me to look at? 

Q Just look at the first few pages so you're familiar with 

what document I'm asking you about. 

A Yes.

MR. BINI:  If we can go to the second page of the 

document and, Ms. DiNardo, I'll ask you to focus in on the 

part that indicates Rule 144A.

Q Was this part of the offering circular for the exchange 

of the EMATUM note for a eurobond?

A Yes.

Q And what is Rule 144A again?

A This, as I understand it, is the provision under the U.S. 

Securities Act which allows for these bonds to be sold to 

qualifying U.S. investors.

Q What was Palomar's role in connection with the 

preparation of the EMATUM-to-eurobond exchange offering 

circular?

A The offering circular contains an awful lot of 

information about the bond and, also, about Mozambique.  

There's one section which relates to the debt position of 

Mozambique.  Palomar's role was to assist in preparing -- 
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well, to assist the Government to prepare information that 

went into the offering circular about their debt position.

Q Did you believe the overall debt numbers in the offering 

circular were accurate?

A Yes, they are.

Q Did the offering circular specifically mention 

Proindicus?

A Not that I'm aware of, no.

Q Did the offering circular specifically mention MAM?

A Not that I'm aware of.

Q Did the offering circular mention that Proindicus was on 

the verge of default?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.  

If you know.

A As far as I'm aware, Proindicus wasn't mentioned at all.

Q Did the offering circular mention that MAM was on the 

verge of default?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled. 

If you know.

A As far as I'm aware, the offering circular didn't mention 

MAM was on the verge of default.

Q Did the offering circular mention that Mozambique was 

deliberately not revealing Proindicus and MAM to the INF?
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MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A Not that I'm aware of, no.

Q Did the offering circular disclose that you had been paid 

millions of dollars by Privinvest for the original EMATUM loan 

and loan participation notes?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A It did not.

Q Did the offering circular mention that Surjan Singh had 

been paid million of dollars by Privinvest for the original 

EMATUM loan?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A No.

Q How much was Palomar paid in connection with the 

exchange?

A Approximately $3.8 million.

MR. BINI:  At this time, your Honor, the Government 

would seek to admit Government Exhibit 3074.

THE COURT:  Any objection to 3074?

MR. SCHACHTER:  May I have just a moment, your 

Honor? 

THE COURT:  Yes.

MR. SCHACHTER:  Yes, your Honor, objection.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Direct - Bini

LAM     OCR     RPR

760

THE COURT:  We'll have a sidebar.

(Continued on the following page.)
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(The following occurred at sidebar.)  

THE COURT:  What is the objection? 

MR. SCHACHTER:  Your Honor, it's hearsay.  These are 

just statements by Mr. Schultens describing out-of-court 

facts -- 

THE COURT:  Let's stop.  

At the top of 3074, it's a statement from Mr. Pearse 

to Mr. Boustani.  You're not saying that's hearsay, are you? 

MR. SCHACHTER:  No, your Honor.

THE COURT:  Let's go to the second one, Schultens to 

Pearse. 

What's your statement with respect to that?  

It was sent to Pearse and he's on the stand.

MR. SCHACHTER:  Your Honor, these are out-of-court 

statements the Government is offering for truth of the matter 

asserted made by a person not a member of the conspiracy, so 

they are not in furtherance of the conspiracy.

THE COURT:  What's your response to the Schultens to 

Pearse.

MR. BINI:  Your Honor, at this point the Government 

believes that Mr. Schultens is part of the conspiracy.  In 

addition, Mr. Schultens is laying out the information 

regarding the roadshow that is coming up in London and New 

York.

THE COURT:  It's the position of the Government that 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

LAM     OCR     RPR

762

Schultens is part of the conspiracy? 

MR. BINI:  Yes, your Honor.

THE COURT:  What is your response to that? 

MR. SCHACHTER:  Again, your Honor, Mr. Pearse is in 

a better position than Mr. Bini to assess who is a member of 

the conspiracy.

THE COURT:  What is your response to the comment 

from the Government that Schultens is part of this conspiracy? 

MR. SCHACHTER:  We have received no notice of that.

THE COURT:  You're just hearing it now.

MR. SCHACHTER:  He has not been identified in the 

indictment as a member of the conspiracy. 

THE COURT:  But you're hearing it now. 

Anything else? 

MR. SCHACHTER:  In order to offer a co-conspirator 

statement, your Honor, the Government has to offer evidence 

that shows by preponderance of the evidence that there is a 

conspiracy and these are statements in furtherance of the 

conspiracy.

THE COURT:  With all due respect, I think these 

documents establish that.  

The objection is overruled.  It's admitted.  You can 

examine him.

MR. BINI:  Your Honor, while we're here -- 

THE COURT:  No, not while we're here, document by 
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document.  You had months to deal with this ahead of time.  If 

you haven't dealt with it, I'll take your objection and I'll 

rule.  

The jury is going to hold you to that, so you may 

better establish the voice of this beyond a reasonable doubt.  

You didn't do it before for whatever reason, so you're stuck 

with that.  Let's be very clear about that in the jury 

instructions.  You guys have said he's in the conspiracy.  

Step back.

(Continued on the following page.)
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(Sidebar ends; in open court.)

THE COURT:  The objection is overruled.  The 

document is admitted.  You may publish.

(Government Exhibit 3074 so marked.)

(Exhibit published to the jury.)

BY MR. BINI:

Q Mr. Pearse, by this time, in March 2016, was Dominic 

Schultens aware, along with you, that Proindicus and MAM had 

not been disclosed to the INF?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

If you know. 

A I believe he was, yes.

Q And did you believe that disclosure of that information 

would have prevented this exchange from taking place?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A I don't think it would have helped.  I don't know with a 

certainty.

THE COURT:  That wasn't the question.  The question 

wasn't, Would it have helped, the question was, Would it have 

prevented it?  

Right, that's what you asked? 

MR. BINI:  Yes.

THE COURT:  What's the answer to that question?
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THE WITNESS:  Apologies, your Honor.

A In my opinion, it would have prevented it, yes.

THE COURT:  Next question.

Q Looking to Government's Exhibit 3074, do you see the 

e-mail from Dominic Schultens to you and Lina Subeva?

A Yes, sir.

Q And what is the subject?

A Moz MoF meeting summary.

Q What did Dominic Schultens summarize below?

A He was summarizing a meeting that had been held with 

Minister Maleiane, National Director of Treasury Ubisse, Mr. 

Matola, Come, and Paolo Monjate from the Central Bank.

THE COURT:  I'm going to ask you to spell those 

names for the reporter, please. 

THE WITNESS:  Ubisse is U-B-I-S-S-E; Matola is 

spelled M-A-T-O-L-A; Come is spelled C-O-M-E; and Monjate is 

spelled M-O-N-J-A-T-E.

THE COURT:  Please continue.

Q Why was Dominic Schultens meeting with these Mozambican 

officials?

A Two things:  One was to discuss a proposed bridge loan 

for the payments that were due on EMATUM very close to this 

date; and, secondly, to discuss the bond that was -- the 

exchange of the sovereign bond at this point, which was in the 

final stages of preparation.
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Q Was there a roadshow coming up?

A Yes, there was.

Q What's a "roadshow"?

A A roadshow is when the arranger takes the issuer -- in 

this case, the Government of Mozambique -- to meet investors 

in different parts of the world.

Q Did you forward this e-mail to the Defendant?

A Yes, I did.

Q What did you write?

A More fun and games.

Q Why did you forward this e-mail to the Defendant?

A Because he was interested in what was happening on the 

exchange at the time.  And for the reasons I gave earlier, he 

had an economic interest in the result.

Q Did you forward a document to the Defendant as well?

A Yes, I did.

Q What's the title of that document?

A Palomar MoF presentation, 4th of March '16.

Q What's that?  What was that document?

A That was a status update presentation, I believe, in 

relation to the sovereign bond exchange. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit the attachment that Mr. Pearse sent to 

Mr. Boustani, Government Exhibit 3074-A.

THE COURT:  Any objection? 
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MR. SCHACHTER:  Objection.

THE COURT:  It's admitted.

MR. SCHACHTER:  Objection, your Honor.

THE COURT:  Is that the same objection you just had 

before? 

MR. SCHACHTER:  Same objection, yes. 

THE COURT:  Same ruling.  Overruled.  

You may publish.

(Government Exhibit 3074-A so marked.)

(Exhibit published to the jury.)

Q What's the title of the document you sent to the 

Defendant?

A Mozambique bond update.

Q And if we go to the second page, what's the title of that 

page?

A EMATUM change update. 

Q What does the first bullet point state? 

MR. BINI:  If you could blow that up, Ms. DiNardo.

A Credit Suisse and VTB, as joint lead managers, are now in 

a position to launch the exchange of EMATUM bonds into new 

Mozambique sovereign bonds of $697 million.  All disclosure 

and other issues have been resolved and are in line with 

public disclosure contained in the IMF reports.

Q If we could go to the proposed timetable, what was the 

proposed timetable, Mr. Pearse? 
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A Monday, 7 March, announcement of the bond issue and 

confirmation from the minister that the March 11 EMATUM 

payment of $101 million will be met in full; Tuesday and 

Wednesday, 8/9 March, roadshow rehearsal in London; Wednesday, 

9th of March, Mozambique to transfer amounts due EMATUM to 

facility agent; Thursday, 10 and 11 March, investor meetings 

in London and New York.

Q Let me stop you there.  

What did "investor meetings in London and New York" 

refer to?

A These are meetings that were to be held between the 

Government of Mozambique representatives and potential 

investors in the proposed sovereign bond.

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government Exhibit 3075.

THE COURT:  Any objection? 

MR. SCHACHTER:  Can I have a moment your Honor?  

Yes, your Honor, but it's the same objection.

THE COURT:  Same ruling.  Overruled.  You may 

publish.

(Government Exhibit 3075 so marked.)

(Exhibit published to the jury.) 

Q Did the Defendant respond to your e-mail attaching the 

PowerPoint regarding the roadshow?

A Yes, he did.
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Q Is 3075 his e-mail in response?

A Yes.

Q What did the Defendant write?

A Please let's keep Rosario updated, because the option of 

default is a decision that the president must be aware or 

take.

Q What did you mean by "let's keep Rosario updated"?

A The document I had sent the Defendant was an update on 

the progress of the Mozambique bond that detailed next steps, 

and the Defendant was asking me to keep Antonio do Rosario 

updated with the information.

Q What did you understand the Defendant to mean when he 

wrote "because the option of a default is a decision that the 

president must be aware or take"?

A In case the bond was unsuccessful, the President of 

Mozambique had to be the person who made the decision to 

default, rather than the Minister of Finance.

MR. BINI:  You can take that down.

Q I want to ask you about the London rehearsal referred to 

in the PowerPoint.  

Do you know if there was a rehearsal in London in or 

about March of 2016 to prepare for the London and New York 

roadshows? 

A Yes, there was.

Q Did you attend the London roadshow?
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A I attended part of the rehearsal, yes.

Q Did you attend the actual roadshow in London?

A Excuse me.  No, I did not.

Q Did you attend the roadshow in New York?

A I did not.

Q Do you know who did attend those roadshows?

A I knew some of the people who attended the roadshow.

Q Who are you aware of who attended the roadshows?

A Minister Maleiane, National Director of Treasury Ubisse, 

Mr. Come from Ernst & Young, Antonio do Rosario, Mr. Matola 

from BNI.

Q What's BNI?

A BNI is the -- one of the co-advisers to Mozambique, 

alongside Palomar and Ernst & Young.  It's a bank in 

Mozambique.

Q Did you have any conversations with the Defendant 

regarding the roadshow?

A Yes, I did.

Q Did you have any conversations with the Defendant 

regarding Antonio do Rosario attending the roadshow?

A Yes, I did.

Q What did you say?  What did he say?

THE COURT:  "You" and "he" being?

Q What did you say to the Defendant and what, if anything, 

did he say regarding Antonio do Rosario attending the 
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roadshow?

A There were two things:  One, is that Mr. Rosario had 

insisted on traveling first class with Minister of Finance 

Maleiane for the roadshow.  Everyone else had to go business 

class.  We joked that this was an opportunity for Dr. Rosario 

to go shopping because it wasn't clear what role he has in 

relation to the government of Mozambique sovereign bonds.  He 

wasn't a member of the government, he was the CEO of the 

company that was being repaid, his loan bundle was being 

repaid.

Q During those discussions, was the Defendant aware that 

the roadshow would include stops in London and New York?

A Yes, I believe he was.

Q Why do you believe that?

A I sent him a document.  I defined the fact that the 

roadshow was going to be in London and in New York and I 

discussed it with him.

Q And did you discuss the travel itinerary for do Rosario?

A Yes.  As I said, we joked about the fact that Dr. Rosario 

insisted on traveling first class as the rest of the entourage 

traveled business class, which was the norm in these 

circumstances.

Q Did it seem or at any point did you ask the Defendant why 

do Rosario was attending at all, other than for a shopping 

trip?
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A Yes.

Q What, if anything, did the Defendant tell you?

A He told me that Rosario was being sent to keep an eye on 

Minister Maleiane.

Q What did you understand the Defendant to mean?

A That Dr. Rosario was representing the President of 

Mozambique and keeping an eye on the Minister of Finance 

during the roadshow.

Q You said you attended the London rehearsal, Mr. Pearse?

A Part of it, yes.

Q Please describe that to the jury. 

A It was a Sunday afternoon in London.  The rehearsals 

involve representatives from Mozambique who were to attend the 

meetings with investors together with the representatives from 

each of the two banks, Credit Suisse and VTB.  And in those 

meetings, the presentation of information that is to be 

provided to investors is rehearsed.  

The presentation materials are prepared and 

rehearsed by the government of Mozambique.  In this case, 

Mr. Maleiane will do most of the talking.

MR. BINI:  At this time, your Honor, the Government 

would seek to admit Government Exhibits 3204 and 3204-A. 

THE COURT:  Any objection?

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.  You may publish. 
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(Government Exhibits 3204 and 3204-A so marked.)

(Exhibit published to the jury.)

MR. BINI:  We can go to 3204.

(Exhibit published to the jury.)

Q And if we go to the bottom e-mail, Mr. Pearse, are there 

e-mails regarding an S&P draft release?

A Yes, there are.

Q Was that forwarded to you?

A Yes, it was.

MR. BINI:  If we can move up the chain, Ms. DiNardo, 

and see when that was.

Q Is that in the March 16 -- excuse me, March 14, 2016, 

e-mail at 6:02 p.m.?

A Yes.

Q Did you then, in turn, forward that to the Defendant, 

Dominic Schultens, and Lina Subeva?

A Yes, I did.

Q What did you write?

A Incredible how these guys be have behave.  

Q If we can look to 3204-A, did you attach anything to your 

e-mail?

A Yes.  The media release.

MR. BINI:  If we can look to 3204-A...

(Exhibit published to the jury.)

Q What's 3204-A?
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A This is a press release from -- or draft press release, 

excuse me, from Standard & Poor's relating to the lowering of 

the Mozambique credit rating.  

MR. BINI:  If we can go back to 3204, the e-mail. 

Q Why did you write, "Incredible how these guys behave"?

A Because the press release indicated that Standard & 

Poor's intended to downgrade the rating of Mozambique as a 

result of the exchange of the EMATUM bond into a sovereign 

bond.

THE COURT:  What do you mean by "downgrading 

Mozambique"?  What does that refer to, sir?

THE WITNESS:  You want me to describe it? 

THE COURT:  Just what it means to downgrade a 

security or bond.

THE WITNESS:  Standard & Poor's is a rating agency 

which provides investors with their analysis of the credit 

worthiness of accounts to enable investors to decide whether 

to invest in their bonds or their loans, for example.  

Standard & Poor's had -- at this time, was a rating 

agency that rated the government of Mozambique's rating.  And 

they, Standard & Poor, were taking actions to lower it to make 

Mozambique look less attractive as a creditor -- yes, as a 

creditor -- sorry, debtor.  

What that means is that the Mozambican Government 

would have to pay more because they have became riskier in the 
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eyes of investors as a result of the lowering of the credit 

raiding.

THE COURT:  Thank you.  

Go ahead.

MR. BINI:  Your Honor, at this time the Government 

would seek to admit 2980.

THE COURT:  Any objection to 2980? 

MR. SCHACHTER:  No objection, your Honor. 

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 2980 so marked.) 

Q I'll ask you to go directly to the e-mail from you, 

"Incredible how these guys behave," and the response from 

Ms. Subeva.  

MR. BINI:  If you could load those two e-mails, 

Ms. DiNardo.

(Exhibit published to the jury.)

Q Mr. Pearse, is 2980 a continuation of the e-mail chain 

that we just looked at?

A Yes, it is.

Q After you sent your e-mail to the Defendant, Dominic 

Schultens, and Lina Subeva, did Ms. Subeva respond?

A Yes.

Q How did she respond?

A They said they would wait.  And why is the assumption 

that the investor would receive less value than promised?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Direct - Bini

LAM     OCR     RPR

776

Q How did you respond, Mr. Pearse?

A It's a tactic to get the terms improved for U.S. 

investors.

Q Who was your e-mail to in response?

A Ms. Subeva, Mr. Schultens, and Mr. Boustani.

(Continued on the following page.) 
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EXAMINATION CONTINUES 

BY MR. BINI:

Q  Why you did you write:  "It's a tactic to get the terms 

improved for U.S. ambassadors"?

A I was outraged that S&P had taken that action and I knew 

that the bonds were being marketed to U.S. investors and felt 

that there was no other reason for Standard & Poors to take 

this action, other than to mean that U.S. investors or all 

investors would be paid a higher interest rate as a result of 

their action.  

THE COURT:  All right, it is 1:30.  I think this is 

an appropriate time to take our luncheon break.  

Can we come back at in about an hour and 15 minutes, 

ladies and gentlemen?  Is that a sufficient time for lunch?  

Okay, thank you.  

Please do not talk about the case.  You can talk 

about the Yankees and the Red Sox and Texans, if you want to.  

Thank you.  

(Jury exits.). 

THE COURT:  You may step down, Mr. Pearse.  Thank 

you.  

(Witness steps down.)  

THE COURT:  Do not talk with anybody about your 

testimony during the break.  

All right, the jury has left the courtroom.  
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Be seated, ladies and gentlemen.  

All right, do we have any procedural issues to go 

over?  

MR. BINI:  Not for the Government. 

MR. JACKSON:  No, Your Honor.  

THE COURT:  Thank you.  I will see you in an hour 

and 15 minutes.  

MR. MEHTA:  Thank you, Your Honor.  

THE COURT:  Thank you.

(Luncheon recess now taken.) 

(Continued on the following page.) 
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AFTERNOON SESSION

(In open court - jury not present.)

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.  

(Judge WILLIAM F. KUNTZ, II entered the courtroom.) 

THE COURT:  You may be seated.  I see all counsel 

are present and the defendant is being produced.  

You may be seated, everyone.  

Do we have any procedural issues to discuss before 

we bring the jury out?  

MR. BINI:  Not from the Government, Your Honor.  

THE COURT:  From the defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  You can get the witness back on 

the witness stand.  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Thank you.  And we will have defendant 

brought out.  

(Defendant entered courtroom.) 

(Witness entered the courtroom and resumed the 

stand.) 

(Jury enters.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  I hope you had an enjoyable lunch.  

Please be seated and we appreciate your attention, 
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as always.  

Please be seated.  

Did you discuss your testimony with anyone during 

the break, sir?  

THE WITNESS:  I did, Your Honor.  

THE COURT:  Thank you, sir.  Please be seated; and 

please continue the examination, Mr. Bini.  

MR. BINI:  Thank you, Your Honor.  

Your Honor at this time the Government would seek to 

admit Government's Exhibit 3103.  

THE COURT:  Any objection to 3103?  

MR. SCHACHTER:  Just a moment, Your Honor.

(Pause.) 

MR. SCHACHTER:  No further objection, Your Honor.  

THE COURT:  Admitted.  

(Government's Exhibit 3103 was received in 

evidence.) 

THE COURT:  You may publish to the jury. 

(Exhibit published.) 

MR. BINI:  If we can go to the earlier e-mail, 

Ms. DiNardo, from Andrew Pearse to the defendant on 

March 25th, 2016 at 2:20 p.m. 

(Continued on the following page.)
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ANDREW PEARSE,

called as a witness by the Government, having been 

previously duly sworn/affirmed, was examined and 

testified further as follows:

DIRECT EXAMINATION CONTINUED

BY MR. BINI: 

Q What's the subject of this e-mail, Mr. Pearse?

A MOZ.  

Q What did you write to the defendant in the first 

sentence?

A Trying to finalize the numbers for the Proindicus fee 

payment.  Took a while because of the tax analysis.  Some 

things we have no choice on, namely we have to pay tax of 350k 

for the 2015 tax year. 

Q Let me stop you there. 

I am going to ask you to go down to the numbered 

list, starting with number 1.  Do you see where you write 

number "1, pca"?  

What was Number 2?

A Number 2 is "Dom, 600k." 

Q Number 3?

A "Lina, 400k." 

Q What are those numbers for Dom and Lina, what were you 

referring to?

A That was my suggestion as to how much to pay Dominic 
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Schultens and Detelina Subeva as a bonus for completing this 

transaction that's being referred to Lina. 

Q Below did you indicate the fees for the exchange?

A Yes.  I mentioned the fees for the change are 

3.7 million. 

Q Okay.  And now if we can go to the first page, did the 

defendant, Jean Boustani, respond to your e-mail?

A Yes, he did. 

Q What did he write?

A "Morning love, the taxes came because we sent the money 

to Switzerland?  Dom surely should be remunerated.  Lina's 

bonus looks too high for me for the work she is doing.  My 

view is to leave 10 percent of net revenues as a team 

participation.  So 700,000 US Dollars.  And setting it even as 

a principle."  

Q Now, I would like to ask you, Mr. Pearse, what did you 

understand the defendant to mean "Dom surely should be 

remunerated"?  

A The defendant felt that in relation to this particular 

transaction and the money that Palomar had received for it, 

Dominic had done more work in relation to realizing that -- 

that -- that revenue.  So he felt that Dominic should be paid, 

but Lina had not contributed as much. 

Q Was that with respect to the exchange? 

A No.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - direct - Bini

SAM     OCR    RMR    CRR     RPR

783

Q Is it the other work that you set out related to 

Proindicus?

A This money was related to a fee letter that Palomar had 

obtained as a result of the restructuring of Proindicus at the 

end of 2014 and we'd received from the Ministry of Finance the 

first installment of under that fee letter.  

Q Okay.  

MR. BINI:  At this time the Government would seek to 

admit Government's Exhibit 3105. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No further objection, Your Honor.  

THE COURT:  It's admitted. 

(Government's Exhibit 3105 was received in 

evidence.) 

MR. BINI:  I would also like to admit 3105-A and 

3105-B, if I could. 

THE COURT:  Any objection to 3105-A?  

MR. SCHACHTER:  None other than raised previously. 

THE COURT:  And 3105-B?  

MR. SCHACHTER:  Same, Your Honor.  

THE COURT:  Same ruling.  They are admitted.  

(Government's Exhibits 3105-A and 3105-B were 

received in evidence.) 

THE COURT:  You may publish.  

MR. BINI:  We'll start With 3105. 
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(Exhibit published.)

BY MR. BINI:    

Q What's the date of this e-mail, Mr. Pearse?

A 5th of April, 2016. 

Q Who is it from and who is it to?

A It's from Dominic Schultens to Naji Allam.

Q Did it copy anyone?  

A It copied Ms. Subeva and myself. 

Q What's the subject of the e-mail?

A SWIFT for EMATUM exchange services. 

Q What had just happened?  

A At this point the EMATUM bond had been exchanged into a 

Government of Mozambique sovereign bond. 

Q What was Dominic Schultens sending to Naji Allam?

A A copy of the SWIFT confirmation showing that the fees 

due to Palomar had been sent by BNI. 

Q And if we could go to Government's Exhibit 3105-A.  

(Exhibit published.) 

Q What is that, Mr. Pearse?

A (No response.)

THE COURT:  Blow it up, please.  Make it legible.  

Thank you. 

BY MR. BINI:  

Q Is this the SWIFT, Mr. Pearse?

A Yes, it is. 
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MR. BINI:  And, Ms. DiNardo, if you can blow up the 

part that says "amount," it's about the middle left-hand side 

of the page. 

BY MR. BINI:  

Q What was the amount of the SWIFT, Mr. Pearse?

A $3,767,757.25.  

Q Who was being paid in this SWIFT, Mr. Pearse?

A Palomar Consulting. 

Q And if we can look to the section that has "Receiver 

institution."  

MS. BINI:  If you could expand that whole entire 

row, Ms. DiNardo.  

Q What was the receiver institution for the $3.7 million to 

Palomar?

A The Bank of New York Mellon. 

MR. BINI:  If we can go to Government's 

Exhibit 3105-B. 

THE COURT:  And where is it located?  

THE WITNESS:  In New York City, Your Honor.  

THE COURT:  Go ahead.  

MR. BINI:  If we can go to Government's 

Exhibit 3105-B.  

(Exhibit published.) 

BY MR. BINI:  

Q Mr. Pearse, what is 3105-B?
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A This is a copy of the fee letter between Palomar and the 

Ministry -- the Ministry of the Republic of Mozambique. 

Q What relation does this have to the 3.7 million that 

we're looking at in the SWIFT?

A This is the contract under which that 3.7 million was 

paid. 

Q Okay.  

MR. BINI:  At this time the Government would seek to 

admit Government's Exhibit 3121. 

THE COURT:  Any objections?  

MR. SCHACHTER:  No further objection, Your Honor.  

THE COURT:  It's admitted. 

(Government's Exhibit 3121 was received in 

evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

THE COURT:  Thank you, Your Honor.  

If we can go to the earliest e-mail. 

BY MR. BINI:  

Q Is this an e-mail splinter related to the documents we 

were just looking at?  After you have a chance to see the 

blown-up portion.

A Yes, that was the same e-mail we saw previously. 

Q Okay.  And if we go one up from that e-mail.  

Is there an e-mail from Naji Allam to Dominic 
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Schultens, you and Lina Subeva at 8:31 on April 6th?

A Yes. 

Q What did Naji Allam write?

A Hi, funds received into PCL. 

Q Did Dominic Schultens respond?  

A Yes, he did. 

Q What did he write?

A Wow, that was quick.  Thanks for confirming.  

Q And how did Naji Allam respond to that?

A Anything to do with the funds?

Q Did you respond to Naji Allam a short time later?

A Yes, I did. 

MR. BINI:  If we could blow that up, Mr. Pearse's 

response only. 

BY MR. BINI:  

Q What did you write?

A Waiting for confirmation from Jean on the splits.  Will 

send as soon as I have this evening.  

Q Who were the active members of, most active members of 

Palomar on the day-to-day duties of Palomar?

A Myself, Ms. Subeva and Mr. Schultens. 

Q Why were you asking confirmation from the defendant, Jean 

Boustani, on the splits of the proceeds from the EMATUM 

exchange?

A Because as a partner in Palomar he was a person who was 
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entitled to a share of the revenues that were made by Palomar, 

and he was a person that I discussed how revenue would be 

split every time that Palomar made money. 

Q Did you have some disagreement with him on how to split 

these funds?

A Yes. 

MR. BINI:  At this time the Government would seek to 

admit Government's Exhibit 3106.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No further objection, Your Honor.  

THE COURT:  Admitted. 

(Government's Exhibit 3106 was received in 

evidence.) 

THE COURT:  You can publish. 

MR. BINI:  Thank you, Your Honor.  

If we can go to the earliest e-mail.  

(Exhibit published.) 

BY MR. BINI:

Q Mr. Pearse, is this the same e-mail that we've seen from 

Dominic Schultens sending the Palomar SWIFT for 3.7 million?

A Yes, it is. 

Q If we go up, is there an e-mail from Naji Allam?

A Yes. 

Q Okay.  And one up from there, I'd like to ask you about 

your e-mail to the defendant, Jean Boustani, on April 6th, 
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2016 at 2:44 a.m.  

What did you write to the defendant, Mr. Pearse?

A "Bro, total received is 3.767 million, of which 116k is 

cost recovery.  My suggestion is we pay 10 percent of the net, 

i.e., 360k as bonuses, leave 417k for OPEX, and pay 3 million 

to shareholders.  Okay with you." 

Q What did you mean by "my suggestion is we pay 10 percent 

of the net, i.e., 360k as bonuses, leave 417k for OPEX"?

A We had previously agreed that Ms. Subeva and 

Mr. Schultens would receive bonuses every time Palomar 

completed a transaction equal to in total 10 percent of the 

net revenue made by Palomar from the relevant transaction. 

Q What did you mean by "and pay 3 million to the 

shareholders"?

A I meant that the $3 million that was left after paying 

bonuses and retaining operating capital was to be paid to the 

three partners in Palomar:  Namely Mr. Boustani, Mr. Safa and 

myself.  So $1 million each.  

Q Would paying the bonuses to Dominic Schultens and Lina 

Subeva reduce the amount that was available for you and the 

other Palomar partners?

A Yes, it would. 

Q How did the defendant respond?  

A "We just paid $1 million as bonus.  I don't agree that 

every time we have a payment, we should pay the team.  The one 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - direct - Bini

SAM     OCR    RMR    CRR     RPR

790

million received are more than 10 percent of the net received 

'til now.  Once we finish with MAM (that includes new 

business), we will surely put a bonus for the team." 

Q What did you understand the defendant to be stating?

A He was unwilling to pay further bonuses to the team for 

working on the exchange. 

Q How did you respond?  

A "That's what we agreed.  I will pay." 

Q How did the defendant respond to your e-mail?

A "I am sorry.  We didn't agree on every payment.  And you 

said not to fix a percentage.  Listen, if every time we don't 

do what you suggest you tell me I will pay, it is better we 

close this company.  The team has not contributed in 

generating a penny.  So every bonus they get is very generous 

from our side.  We are not CS or a big bank.  I cannot stop 

you from paying, but we have a serious issue now." 

Q What did you understand the defendant to mean when he 

wrote:  Listen, if every time we don't do what you suggest you 

tell me I will pay, it is better we close this company?

A He's saying that if we don't agree as partners, we should 

close down Palomar. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 3111. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No further objection. 
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THE COURT:  It's admitted. 

(Government's Exhibit 3111 was received in 

evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. BINI:

Q What's the date of this e-mail, Mr. Pearse?

A The 6th of April, 2016. 

Q Who is it from, who is it to?

A It is from Ms. Subeva to myself. 

Q And what's the subject line of the e-mail?

A WSJ suggestion. 

Q What does WSJ refer to?

A Wall Street Journal. 

Q Mr. Pearse, did there come a time that there were news 

articles telling the investing public about the existence of 

Proindicus and MAM?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  You may answer, if you know.

A Yes.  Very close to this date there was an article in The 

Wall Street Journal which identified potential secret loans.  

Q Did that cause any problems for Mozambique with the 

International Monetary Fund, the IMF?  

MR. SCHACHTER:  Objection. 

THE COURT:  If you know. 
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A Yes.  As far as I'm aware, yes. 

Q What occurred around that time?  

MR. SCHACHTER:  Objection.  

THE COURT:  Overruled. 

A With regard to the IMF, sir?  

Q The IMF and Mozambique, Mr. Pearse.

A So far as I am aware, the IMF launched an investigation, 

froze a -- not a, sorry, excuse me -- froze payments to 

Mozambique under the terms of the program and donor countries 

followed the IMF and froze further payments to Mozambique.  In 

most cases those payments were to support the budget of 

Mozambique at the time.  

Q Was that a significant event in Mozambique?  

MR. SCHACHTER:  Objection.  

THE COURT:  Overruled. 

A In my opinion, yes, it was. 

Q Why?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

A As far as I was aware, the Government of Mozambique 

relied on support from donors in the IMF in order to meet its 

budgetary obligations. 

Q What, if anything, happened to MAM and the MAM loan in or 

about May of 2016?

A As far as I'm aware, it defaulted. 
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Q Did you meet with Mozambican officials before the default 

on the MAM loan payment?

A I don't recall that meeting. 

Q What happened, Mr. Pearse, as a result of the default on 

the payment for the MAM loan in or about May 2016?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

A I didn't understand the question.  If you wouldn't mind 

restating it. 

Q Are you familiar with something called a cross-default?

A Yes, sir, I am. 

Q What's a cross-default?

A A cross-default is a clause in -- in this case in a loan 

agreement, which says that if any other loans of the same 

borrower or in this case guarantor default, the loan in 

question, even if it has not technically defaulted, itself, 

defaults.  

So, to take an example, the default of MAM, in this 

case also triggered the default of Proindicus because 

Proindicus had a cross-default provision in it. 

Q And after the failure of the MAM loan payment, did there 

come a time that Proindicus failed to make loan payments as 

well? 

A Yes. 

Q And did Mozambique fail to make loan payments on the 
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sovereign bond that had been exchanged for the EMATUM loan 

participation notes?

A I believe they have not paid. 

Q What effect did these defaults have on Palomar's 

business?

A The association between Palomar and the secret loans that 

defaulted was such that the reputational damage to Palomar and 

its shareholders was -- was very great and effectively meant 

we could do no further business as an advisory -- as a 

consultant or as advisor to clients. 

Q How is your relationship with the defendant and 

Privinvest in or about 2017 and 2018?

A As a result also of the negative press, we were unable to 

sell our oil and gas company, Palomar Natural Resources.  The 

valuation that we had prior to the bad -- the negative press 

was approximately $75 million.  

Over time as the news became worse and worse, that 

price dropped and dropped, which caused considerable friction 

between the shareholders, being Mr. Safa, Mr. Boustani and 

myself.  And through the course of 2017, 2018, that friction 

increased, mainly as the result of the inability to sell 

Palomar Natural Resources. 

Q And is that one of the reasons for the meeting you have 

already earlier described in 2018 between you and the 

defendant regarding the sale of Palomar Natural Resources?
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A Yes.  When it became clear that we could not sell it at 

an acceptable price or agreed if it was to be sold and how 

that price would be split, then the only alternative was for 

the shareholders to put more money into the company to develop 

it further, primarily in Poland.  

I could not put money in and, if I recall correctly 

from the other day, I recounted the fact that I met with the 

defendant and he told me that the only person that could put 

the money in was Mr. Safa.  And if he didn't get his own way, 

he would burn the company down, which was a problem for both 

himself and myself given the size of the investment we had in 

the company at that time.  

THE COURT:  When you say he would burn the company 

down, who do you mean?  

THE WITNESS:  The -- Mr. Safa would burn the company 

down.  But the problem was for Mr. Boustani and myself, given 

the considerable size of the investment we had, Mr. Boustani 

and I had personally, in Palomar Natural Resources.  The 

implication being that Mr. Safa had lots of money and wouldn't 

care if he lost 20 or $30 million, but it would be very 

meaningful to Mr. Boustani and myself. 

BY MR. BINI:

Q Mr. Pearse, did there come a time that you were arrested?

A Yes, I was arrested in January 2019. 

Q Following that, did there come a time you began 
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cooperating with the Government?

A Yes. 

Q And did you, ultimately, plead guilty pursuant to the 

agreement that you have already testified about with the 

government?

A Yes, I pled guilty in July of this year. 

MR. BINI:  Your Honor, may I have a moment to confer 

with my co-counsel?

THE COURT:  You may.

(Pause.) 

MR. BINI:  No further questions, Your Honor.  

THE COURT:  Your witness.  

MR. SCHACHTER:  Thank you, Your Honor.  

CROSS-EXAMINATION

BY MR. SCHACHTER:

Q Good afternoon, Mr. Pearse.  

A Good afternoon, sir. 

Q My name is Mike Schachter.  We've never met before, is 

that correct?

A We have not, no.

Q Sir, I am going to start by seeing if there is a number 

of things regarding these various projects that Mr. Bini asked 

you about that we can agree on.  

First, I'd like to start with Proindicus.  

Sir, you told the jury about a project involving a 
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Mozambican company called Proindicus, is that correct?

A Yes, sir. 

Q And Proindicus was a project to provide what you 

described as a Coast Guard system for the country of 

Mozambique, is that right?

A That was my shorthand description, yes. 

Q And is it fair to say that this was a project that you 

believed as a concept was one that was important for 

Mozambique?  

A I felt it was relevant to them in the context of the 

economic development that was about to happen in Mozambique. 

Q And can you describe that economic development that 

you're referring to?

A At the end of 2012 and 2013 there was an expectation that 

Mozambique would develop the gas field off the coast -- off 

its northern coast by the end of 2018.  That development is 

worth billions and billions of dollars, and the expectation 

was that the Mozambican economy would grow significantly from 

2013 through 2018 and onwards. 

Q And this, you described something called an EEZ or an 

Exclusive Economic Zone, is that correct?

A I attempted to describe it, yes. 

Q Can you explain to the jury what that is, what was the -- 

Mozambique 's EEZ or Exclusive Economic Zone?

A That is an area of the sea which goes out 200 miles from 
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the coastline and follows all the way down the coastline, and 

it's in that area that Mozambique, or indeed any other country 

with an EEZ, has the exclusive right to the economic -- to 

whatever economics are in the sea in that area, be it fish or 

hydrocarbons. 

Q And that coastline of Mozambique is an extremely long 

coastline, is that correct? 

A It is long, yes. 

Q Do you know it to be approximately 1600 miles long? 

A I don't know the exact number, no.

Q I think you described the fact that Mozambique's 

territorial waters are a migratory path for tuna, was that 

your testimony?

A That was my understanding at the time, yes. 

Q And why is that important?

A I'm sorry, sir, important to whom?

Q Sure.  I think you described that those territorial 

waters are a very valuable resource, is that correct?

A I described them as a resource of the country that has 

the EEZ, yes. 

Q And part of the reason why you described Mozambique's 

territorial waters as valuable is because of the tuna that 

passes through Mozambique's waters, is that correct? 

A No.  I'm sorry, I don't think the EEZ and territorial 

waters are the same thing. 
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Q I'll correct myself then.  

The EEZ of Mozambique is a migratory path for tuna, 

is that correct?

A That was my understanding at the time, yes. 

Q And I think you described the fact that historically 

foreign vessels from China and Japan and other countries would 

come into Mozambique's Exclusive Economic Zone and fish those 

waters, is that correct?

A I believe my testimony was that vessels from Japan and 

the European Union were fishing in those waters, not China. 

Q You described to the jury, and I would like you to 

explain a little further, I think you described to the jury 

that there was a significant push around this time for Africa 

to -- countries in Africa to take back their natural 

resources.  

Do you recall that testimony?

A Yes, I do. 

Q Can you explain to the jury what you meant by that?

A The -- at the point in time in 2013, 2014, there was a 

recognition amongst a number of East African countries that 

those countries were not exploiting their own natural 

resources for the country's benefit for the people of the 

relevant country, and there were a number of conferences and a 

number of federations that were developed in order to assist 

East African countries to exploit their own resources and not 
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have them plundered by foreign fisheries, in the case of tuna 

fishing, or oil and gas companies in the case of oil and gas.  

Whatever the -- whatever the natural resource was. 

Q Thank you.  

Now, you described this natural gas discovery in the 

northern part of Mozambique, is that correct? 

A Yes. 

Q And that discovery of natural gas was in approximately 

2010, is that right?

A I believe that's correct.

Q And so it was just a couple of years after that that 

Proindicus, the Mozambican company, decided to borrow the 

$372 million from Credit Suisse to rebuild its coastal 

monitoring system, is that correct?  

A I became aware of the project in mid to late 2012.  I 

don't know when Proindicus started.  I don't believe it was to 

rebuild, at least I'm not aware of it being a program to 

rebuild.  It was simply a project to build a Coast-Guard-like 

system. 

Q You're unaware of the destruction of the Mozambique's 

coastal monitoring system during the course of its civil war?

A I am not aware of that. 

Q Okay.  

In any event , you became aware of this project to 

build the coastal monitoring project just a couple of years 
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after Mozambique made this natural gas discovery, is that 

correct?

A As I said, sir, I became aware of it in the middle of 

2012.  I don't know exactly when the discovery was made.  I 

don't recall. 

Q Thank you.  

And as part of this project, Privinvest delivered to 

Proindicus a number of vessels, is that correct?

A I am aware of them delivering a number of vessels, yes. 

Q You are aware that they delivered three what are called 

his-32s that are more than a hundred feet long? 

A No. 

Q You're not aware of that? 

A No. 

Q You are aware -- are you aware of the delivery of 3WP-18 

interceptor ships that are 60 feet long?  Are you aware of 

that? 

A I have physically seen three, I believe, yes. 

Q And are you aware also that Privinvest actually delivered 

36 maneuverable DV-15 interceptor ships, which are each 

50 feet long?

A I have not personally seen all of them.  I have seen a 

number of those vessels in Mozambique. 

Q Do you know, sir, that Privinvest delivered six maritime 

patrol aircraft to Proindicus? 
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A No.  

Q Do you know that Privinvest built in Mozambique a central 

command station where the EEZ could be monitored from?  Are 

you aware of that?

A Yes, I am. 

Q And are you also aware that Privinvest arranged for 

satellite surveillance to be provided to Proindicus in 

association with monitoring the coast?

A I am aware of it as part of the project description.  I 

did not see it in operation. 

Q Did you see the 16 radar stations that Privinvest built 

for Proindicus all along Mozambique's coastline?

A I am aware that they were in the project description, but 

I did not see them built. 

Q Fair enough, thank you.  

Sir, I believe you used the term with the jury 

"turnkey project."  Do you remember referring to that?

A I don't recall saying that, no. 

Q Are you familiar with the term, "turnkey project"?

A Yes, I am. 

Q And can you just describe to the jury what is a turnkey 

project?

A To the best of my knowledge, it is a project where a 

client asks a contractor to provide a working system, in this 

case, an EEZ monitoring system, and the contractor is obliged 
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to provide all necessary equipment and services in order to 

deliver the final working product.  I believe that's my 

understanding of turnkey.  

(Continued on the following page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

804

CROSS-EXAMINATION (Continuing)

BY MR. SCHACHTER:  

Q And is the idea of a turnkey project that once all the 

different components of the system are provided to the 

customer, then the customer can just step in and operate the 

entire turnkey system?  Are you familiar with that concept? 

A No, that's beyond my level of expertise. 

Q Fair enough.  Thank you.  

Now, you testified about Credit Suisse loaning money 

to Proindicus to pay to build this coastal monitoring system; 

is that correct? 

A Yes. 

Q Now, after Credit Suisse loaned that money to Proindicus, 

Credit Suisse then sold portions of that loan to various 

institutional investors; is that correct? 

A Yes, they did. 

Q Do you know that there were approximately 14 of those 

institutional investors that purchased pieces of the 

Proindicus loan from Credit Suisse? 

A I don't know the exact number. 

Q Do you know that a vast majority of those were banks? 

A From the syndicate members that I was aware of yes, I was 

aware that they were banks primarily. 

Q Do you also know that there were a couple of hedge funds? 

A I know there were asset manager.  The definition of hedge 
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is subjective these days, but asset managers who were 

investing people's money, yes.  

Q I see.  And sometimes asset managers might be called 

hedge funds; is that correct? 

A From time to time, yes.  

Q Okay.  Thank you.  

Now, there were people at Credit Suisse whose job it 

was to sell pieces of loans to institutional investors like 

banks, hedge funds, large asset managers; is that correct? 

A Yes, it is. 

Q That wasn't your job; is that right? 

A I was responsible for the person whose job it was.  He 

reported directly to me. 

Q He reported to you, but it was not part of your daily 

responsibilities to be the person at Credit Suisse that would 

sell loans to institutional investors; correct?

A I was responsible for his actions, which meant that I 

took an interest to have oversight as a manager, but it was 

not my day-to-day job to physically speak to investors. 

Q And Mr. Boustani, he did not work at Credit Suisse; is 

that correct? 

A He did not, no. 

Q And Mr. Boustani, fair to say, was not involved in 

selling pieces of the Proindicus loan to those banks and hedge 

funds and asset managers that you refer to; is that correct? 
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A He was not involved. 

Q To your knowledge, Mr. Boustani never met with any of 

those banks or hedge funds that Credit Suisse was selling 

pieces of its loan to; is that correct? 

A To the best of my knowledge, that's correct. 

Q To your knowledge, Mr. Boustani never spoke on the phone 

with any of the banks or hedge funds or asset managers that 

Credit Suisse was selling pieces of its loan to? 

A Again, as far as I'm aware, he did not.

Q You're not aware of Mr. Boustani ever sending an e-mail 

to any of the banks or hedge funds or asset managers that 

Credit Suisse was selling pieces of its loan to; correct?

A I'm not aware of him sending, no. 

Q Now, those banks and asset managers, what they were 

buying is Credit Suisse's right to be repaid by Proindicus 

when Proindicus pays off its loan; is that correct? 

A When you become a member of a syndicate, you step into 

the loan documents and become lender and have all the rights 

and obligations of a lender under the terms of that agreement.  

It's a bit more complicated. 

Q Those new lenders, those investors are paying Credit 

Suisse; is that correct? 

A Yes. 

Q And what they are buying from Credit Suisse, one of the 

things that they're getting from Credit Suisse is Credit 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

807

Suisse's right to be repaid under the loan? 

A They are receiving a piece of the loan agreement, but 

that's meant Credit Suisse. 

Q Thank you.  Now, the only way that one of these banks or 

asset managers can lose money from buying a piece of the 

Proindicus loan would be if Proindicus didn't pay its loan; is 

that correct? 

A No. 

Q That is a way that one of those banks or hedge funds can 

lose money is if Proindicus doesn't pay its loan; is that 

correct? 

A It is one way, yes. 

Q Thank you.

And not paying your loan, I think you told the jury, 

that's called defaulting; is that correct? 

A Yes, it is. 

Q Now, you had many conversations with Mr. Boustani about 

the Proindicus project; is that correct? 

A Yes. 

Q And you understood that Mr. Boustani wanted to replicate 

the Proindicus project across Africa; is that correct? 

A Yes.  We both did. 

Q You understood that Mr. Boustani wanted to sell similar 

coastal monitoring projects to other countries in Africa; is 

that correct? 
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A Yes, it is. 

Q He wanted to sell it in -- that concept in Angola? 

A No, that's not correct. 

Q You didn't know about that? 

A That wasn't the project that I was involved in in Angola 

with Mr. Boustani. 

Q In Nigeria? 

A Yes. 

Q Senegal? 

A Yes. 

Q And if Proindicus was successful, that success would help 

Mr. Boustani sell similar coastal monitoring projects to those 

other countries; isn't that correct? 

A I believe that would be the case, yes.

Q And Mr. Boustani told you that he wanted the Proindicus 

project to be successful; isn't that correct? 

A That is correct. 

Q And it was in Privinvest's interest that the Proindicus 

project be successful; isn't that correct? 

A As far as I was aware, the context of selling the product 

to other countries, yes. 

Q Mr. Boustani never told you that he wanted the Proindicus 

project to fail, did he? 

A He did not, no. 

Q Mr. Boustani never told you that he wanted Proindicus to 
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default on its debt, did he? 

A Not that I recall. 

Q Mr. Boustani never had a conversation with you in which 

he said he wanted to harm the institutional investors that 

were buying from Credit Suisse pieces of the Proindicus debt, 

did he ever tell you that?  

A I did not have that conversation with him. 

Q Credit Suisse also loaned money to a Mozambican company 

called EMATUM; is that correct? 

A Yes, partly. 

Q Partly because there's also a Russian bank owned by the 

Russian Government that also loaned money to EMATUM as well; 

is that correct? 

A Yes.  Thank you for clarifying. 

Q And as part of this contract, EMATUM was paying 

Privinvest for 24 fishing vessels and three what are called 

offshore patrol vessels; is that correct? 

A Yes. 

Q And those offshore patrol vessels, I think you described 

them as Ocean Eagle trimarans? 

A I described them as trimarans and they were known as 

Ocean Eagles. 

Q They had three holes; is that correct? 

A From the pictures I saw, yes. 

Q Back in 2011, Mozambique had identified the need to 
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develop a fishing fleet; is that correct? 

A I was aware of an existing project within the Mozambican 

Government to develop a fishing fleet.  I don't recall exactly 

the date of it, but it was prior to 2013. 

Q Thank you.  And Mozambique had developed, I think you may 

have described it, as a fisheries master plan; is that 

correct? 

A Yes. 

Q And that was also developed -- or was that also developed 

before 2013? 

A To the best of my knowledge, yes. 

Q And part of that plan was to have fishing protection 

vessels; is that correct? 

A Yes. 

Q And I believe you told the jury that these patrol vessels 

are boats that are designed to make sure that foreign fishing 

vessels were honestly telling the Mozambican Government what 

they caught and declaring accurately their catch; is that 

correct? 

A Yes.  You said it much better than I did at the time, 

but, yes, that's correct. 

Q And, again, you believed that this was an important 

concept for the country of Mozambique; is that correct? 

A I thought that the development of a fishing fleet was 

consistent with the resource that existed in the EEZ, I 
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thought the project was too language. 

Q But you believed it was an important project? 

A I believe the development of a fishing fleet made sense 

in the context of what I was aware of as a resource of 

Mozambique in their EEZ. 

Q We will come back to that.  

Now, Credit Suisse committed to lend $500 million to 

the Mozambican company EMATUM; is that correct? 

A No. 

Q That's not correct? 

A I don't believe that's correct, no. 

MR. SCHACHTER:  May I have a moment, Your Honor?  

THE COURT:  Of course.   

MR. SCHACHTER:  Your Honor, may I show the witness 

and counsel Defense Exhibit 1949?  

THE COURT:  Any objection to 1949 being admitted 

into evidence?  

MR. SCHACHTER:  Your Honor, at this time I would 

like to just show it to the witness and counsel. 

THE COURT:  Do you want to offer it?  

MR. SCHACHTER:  Not yet.  I would like to see if the 

witness recognizes it. 

THE COURT:  You can show it to the witness and to 

counsel.  

And the question you are being asked is do you 
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recognize this document.

And show it to the Court, too. 

MR. SCHACHTER:  Your Honor, I forgot to say mother 

may I.  May I leave the podium to go to my boxes and obtain 

that?  

THE COURT:  As long as you go right to your boxes 

and return right to the podium. 

MR. SCHACHTER:  I promise. 

THE COURT:  This mother says yes. 

And, again, to the witness and to counsel and to the 

Court, please.  

Mr. Jackson, can you help him out on that?  

THE COURTROOM DEPUTY:  Are you using the laptop, 

sir?  

MR. SCHACHTER:  I'm hoping to, Mr. McLeod. 

THE COURT:  Counsel, court and the witness, it has 

not been admitted.  It has not been offered. 

Do you have the document in front of you Mr. Pearse?  

THE WITNESS:  I do not. 

THE COURT:  You do not.  Can we show it to the 

witness, please?  

Do you have it now, sir?  

THE WITNESS:  I do not.  

THE COURT:  You do not. 

THE COURTROOM DEPUTY:  Sir, take it down for a 
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second.  Try it again, please.  

THE COURT:  Do you have it now, sir?  

THE WITNESS:  Yes, sir, I do. 

THE COURT:  All right.  You may inquire.  The 

witness has the document, which is not in evidence, in front 

of him.  I have it.  You have it, counsel, as well?  

MR. MEHTA:  Yes, Your Honor. 

THE COURT:  Go ahead.  

Q Sir, can you take a moment just to look at Defense 

Exhibit 1949.  Let us know after you have had a chance to 

review that first page.  

A I am unable to see the whole document.  Thank you. 

MR. SCHACHTER:  Your Honor, may I approach the 

witness with a hard copy?  

THE COURT:  You can ask Mr. Jackson to take it up.  

But then, again, I just asked you if you wanted to have the 

document admitted and see if there is an objection and we will 

move it along for the jury.

Do you want to have it admitted at some point?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Any objection to Exhibit 1949 being 

admitted?  

MR. BINI:  May I just quickly look at it? 

THE COURT:  You may quickly look at it.  

MR. SCHACHTER:  May I provide a copy?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

814

THE COURT:  You may provide a copy. 

MR. SCHACHTER:  To Government counsel. 

THE COURT:  The question is is there any objection 

from the Government to Defense Exhibit 1949 being admitted 

into evidence?  

MR. BINI:  No objection. 

THE COURT:  It's admitted.  

(Government's Exhibit 1949 received in evidence.) 

THE COURT:  You may publish it to the jury. 

(Exhibit published.)   

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  You're welcome.

BY MR. SCHACHTER:  

Q Now, Mr. Pearse, I know it is a little difficult to read.  

That's probably an understatement.  But do you recognize this 

to be a commitment letter -- if you look at the very top of 

the document.  Do you recognize this to be a commitment letter 

from Credit Suisse? 

A I have not seen this document before, but it does say 

commitment letter at the top, yes. 

Q Do you see that it is dated August of 2013?  Do you see 

that? 

A It appears to be undated, sir, but. 

Q Do you see that it is addressed to EMATUM? 

A Yes, sir. 
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Q Do you see it's -- right below where it says, "Dear, 

sir," it says term facility agreement between EMATUM and 

Credit Suisse International as arranger, underwriter and 

lender?

A Yes, I see that. 

Q I know it's very difficult to see, but if you look at the 

very last paragraph on that page, do you see this commitment 

letter references that, do you see where it says, "That as 

lender, our commitment about shall be equal to $500 million"? 

A Yes, I see that language. 

MR. SCHACHTER:  And if, Mr. McLeod, we can turn to 

the page that is Bates stamped at the bottom, DOJ 421939.  

Thank you.  

Q And do you see signatures on this commitment letter of 

Mr. Singh and a man named Madthave Patki? 

A Yes. 

Q And those are Credit Suisse -- are they signing on behalf 

of Credit Suisse International; is that correct? 

A Yes. 

Q And do you see where Mr. Rosario signs and dates this 

September 2, 2013.  Do you see that? 

A Yes, I do see that. 

Q Does that help you remember at all that Credit Suisse had 

committed to lend $500 million to EMATUM on or about September 

2, of 2013?  Does that help you remember?  
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A I didn't see this document before.  I can explain how the 

document works. 

THE COURT:  That's not the question.  The question 

is now you see the document, does it refresh your recollection 

that the $500 million loan was made from Credit Suisse on or 

about September 2nd of 2013?  Does it refresh your 

recollection, yes or no?  

THE WITNESS:  Yes. 

THE COURT:  Next question. 

Q And do you recall, sir, that Credit Suisse then paid out 

the loan to Privinvest on or about September 11, 2013? 

A I believe that's correct. 

Q Now, after Credit Suisse committed to lend $500 million 

and after Credit Suisse had paid out the money to loan to 

EMATUM, Credit Suisse again sold its loan; is that correct? 

A I don't believe that's correct, no. 

Q Well, do you know that Credit Suisse sold its loan to a 

Dutch company?  Do you know that? 

A Once it sold the loan at the time it made the commitment, 

it had already procured investors for the -- for the LPN that 

was issued by the vehicle you're referring to, yes. 

Q I don't think that was my question.  Let me try to 

rephrase it.  Do you know, sir, that at some point after 

Credit Suisse had committed to lend $500 million to EMATUM, it 

was after that that Credit Suisse sold its loan to a Dutch 
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company?  

A I was not part of that, I don't know. 

THE COURT:  He didn't ask if you were part of it.  

The question is do you know. 

THE WITNESS:  I don't, Your Honor, I wasn't there. 

THE COURT:  Next question. 

Q Do you know that there was a Dutch company called 

Mozambique EMATUM Finance 2020 BV that issued loan 

participation notes? 

A Yes, sir. 

Q And I believe during the course of your testimony you 

referred to them as bonds, but they're actually what are 

called loan participation notes; is that correct? 

A That is the technical term, yes. 

Q And it's the Dutch company that is issuing those loan 

participation notes; is that correct? 

A Yes. 

Q Now, those loan participation notes were issued in 

something called a Reg-S offering; is that correct? 

A I believe that's correct, yes. 

Q And it is your understanding that a Reg-S offering is not 

eligible to be purchased by U.S. investors; is that correct? 

A For the first 40 days, yes. 

Q When it is issued by the Dutch company, it is not 

eligible to be issued to be purchased by U.S. investors during 
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that period; correct?

A My understanding is on that date it's not eligible to be 

purchased by U.S. investors. 

Q Thank you.  Now, Credit Suisse and that Russian bank, 

Vneshtorgbank, distributed those loan participation notes to 

institutional investors; is that correct? 

A I believe so, yes. 

Q You were not involved in selling those loan participation 

notes to institutional investors, were you? 

A I was not.  

Q Fair to say Mr. Boustani was not involved in selling loan 

participation notes to any of those institutional investors? 

A He was not.  

Q You do not know of Mr. Boustani having any contact with 

any investor that purchased these loan participation notes; is 

that correct? 

A I am not aware of any contact, no. 

Q To your knowledge, Mr. Boustani never e-mailed any of 

these investors that were buying these loan participation 

notes, was he? 

A To my knowledge, no. 

Q To your knowledge, Mr. Boustani didn't have any meetings 

with any of these institutional investors that were purchasing 

these loan participation notes from that Dutch company? 

A No.  
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Q Now, I believe you said that the country of Mozambique at 

some point I believe in 2016 offered to exchange those loan 

participation notes that were held by those institutional 

investors, they offered to exchange them for what are called 

Eurobonds; is that correct? 

A Yes. 

Q That's an offer by the country, by the Government of 

Mozambique, they are saying to those investors that held those 

loan participation notes that they can, they're invited to 

swap out their loan participation notes and instead get 

Eurobonds that would be issued directly by the Government of 

Mozambique; is that right? 

A I believe that's a correct summary. 

Q Now, when Mozambique made this offer to investors to 

exchange their LPN's, the loan participation notes, for 

Eurobonds, Mozambique issued a memorandum to those LPN 

holders; is that correct? 

A I'm not aware of that memorandum, no. 

Q I think it's in front of you.  I think that's what I am 

referring to.  Maybe we're not clear.  Did Mr. Bini show you a 

document that described the exchange offer to investors? 

A Yeah, I'm aware of an offering circular in relation to 

the Sovereign bond.  Sorry, I don't believe it was sent to the 

LPN holders exclusively, but I don't know. 

Q Fair enough.  
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Mozambique prepared a memorandum which described 

their offer to exchange loan participation notes for 

Eurobonds; is that correct? 

A Yes. 

Q And that document is called an exchange offer and consent 

solicitation memorandum; is that correct? 

A I'm not aware of that name.  I don't know, I'm afraid. 

Q It's a lengthy disclosure; is that correct? 

A I'm sorry, what is a lengthy disclosure?  

Q Mr. Bini referred to it as voluminous.  There are a lot 

of pages and it describes the risks and the nature of agreeing 

to swap out your LPN's for this Eurobond issued by the country 

of Mozambique; is that correct? 

A Are you referring to this document?  

Q I am.  

A I think my testimony is that I have not seen this 

document Mr. Bini showed to me. 

Q Are you familiar with the fact that Mozambique, in 

connection with this exchange offer, issued a memorandum 

describing the investment? 

A I understood there was an offering circular prepared 

which described many things, including Mozambique and its 

economic position. 

Q Maybe I'm using the wrong word, you called this an 

offering circular; is that correct? 
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A Yes, I do. 

Q Can you describe to the jury what is an offering circular 

just so we all understand? 

A To the best of my knowledge, it is a document which is 

sent to investors which describes the transaction which is 

being offered pursuant to that memorandum and also provides 

information in relation to the issuer, in this case, 

Mozambique, and the risks associated with buying, in this 

case, the bond that was being offered. 

Q Now, that memorandum that Mozambique issued, this 

offering circular, this was drafted in part by bankers at 

Credit Suisse; is that correct? 

A I don't know. 

Q Do you know whether bankers at Vneshtorgbank also had a 

role in drafting this offering circular related to the 

Eurobond? 

A No, I don't know. 

Q In your experience, are lawyers from the banks involved 

in drafting offering circulars? 

A Lawyers for the banks are, yes. 

Q Yes.  Before issuing an offering circular of this kind, a 

bank like Credit Suisse has their memorandum reviewed and 

drafted by both outside lawyers as well as internal lawyers at 

the bank; is that correct? 

A From my experience, yes, that would be correct. 
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Q Fair to say that you are not aware of Mr. Boustani 

drafting an offering circular that was sent to investors who 

were considering exchanging their loan participation notes for 

Eurobonds? 

A That is fair.  

Q Now, I think you said that you did have some role in 

preparing some portion of this offering circular; is that 

correct? 

A Palomar acted as an advisor to the Government of 

Mozambique and the role was in relation to the debt disclosure 

section of the offering circular. 

Q Fair to say, Mr. Pearse, you wanted that disclosure to be 

accurate? 

A Yes. 

Q Now, before that memorandum was issued, there were 

questions about whether the country, the country of Mozambique 

was going to accurately disclose its national debt in that 

offering circular; is that correct? 

A I wasn't party to those discussion. 

Q Did you become aware that there were some issues about 

whether the country of Mozambique was going to accurately 

disclose its national debt? 

A I became aware and involved in the Sovereign bond 

offering at the point where Credit Suisse had not been able to 

finalize the drafting of that section of the offering circular 
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in relation to the debt. 

Q And you got involved in some discussions directly with 

officials in Mozambique; is that correct? 

A I don't recall what you're referring to, sir.

Q Sir, is it correct that you told officials in Mozambique 

that it was vitally important that their disclosure of their 

national debt be disclosed accurately?  

A I don't recall having that conversation, but I do believe 

the numbers were accurate. 

Q I'm going to show you, sir -- 

MR. SCHACHTER:  Your Honor, may I show for the 

witness and counsel Defense Exhibit 1041. 

THE COURT:  Any objection to 1041 being admitted?

MR. BINI:  If I can just get a copy of it, I'll... 

No. 

THE COURT:  It's admitted.  You may publish. 

MR. SCHACHTER:  Thank you, Your Honor. 

(Government's Exhibit 1041 received in evidence.) 

(Exhibit published.) 

Q Mr. Pearse, do you recognize Defense Exhibit 1041 to be 

an e-mail that you sent, the bottom part, to Antonio do 

Rosario?  

Let me ask this more directly.  I would like to 

direct your attention to the fourth paragraph of your e-mail 

to Mr. Rosario.  Sir, can you please read aloud what you wrote 
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to Mr. Rosario? 

A "Unfortunately, it now appears that the Minister of 

Finance has made incorrect representations to VTB as arranger 

of the Eurobond as to this Sovereign debt position of 

Mozambique.  This must be corrected immediately either with 

the current arrangers of the Eurobond or with replacement 

arrangers if necessary. 

Q What you're saying here, Mr. Pearse, is you are telling 

Rosario in Mozambique that you believe it is very important 

that Mozambique accurately disclose its total national debt in 

an amount that would include the Proindicus and the MAM debts; 

is that correct? 

A I don't recall if that was what I was saying.  I was 

aware at the time that Credit Suisse and VTB had been unable 

to finalize the debt disclosure offering circular with the 

government of Mozambique and I believe that that position had 

to be corrected so that it was accurate. 

Q And, in fact, sir, you told Mr. Rosario that it was 

important to use the IMF debt numbers; is that correct? 

A I suggested that the IMF numbers were the latest 

published numbers and were correct and should be used, yes. 

Q Correct.  And those IMF numbers, numbers of Mozambique's 

debt that had been -- when you refer to the IMF numbers, the 

IMF puts out something called a country report; is that 

correct? 
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A Yes. 

Q They put out a country report for the country of 

Mozambique; is that correct? 

A Yes, they do from time to time. 

Q And earlier in 2016, the IMF had put out a report 

disclosing Mozambique's total national debt; is that correct? 

A I don't recall the date, but they regularly publish 

reports on Mozambique. 

Q And that country report which had been disclosed 

publicly, in your view, accurately disclosed Mozambique's 

national debt and that total number included the Proindicus 

and MAM debts; is that correct? 

A I believed the IMF had published figures which accurately 

reflected what the Government of Mozambique had provided to 

them and that the numbers themselves were large enough to 

include the Proindicus and MAM debt. 

Q And in advance of this offering circular being sent out, 

officials in Mozambique wanted to disclose a lower number for 

its national debt; is that correct? 

A I don't know, sir. 

Q You were telling Mr. Rosario that the disclosure should 

use the IMF numbers, which included the Proindicus and MAM 

loan numbers; is that correct? 

A My suggestion was that they use the numbers that had 

previously been disclosed to the IMF and were included in the 
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latest IMF country report. 

Q Thank you.  

Now, that Eurobond exchange occurred in March of 

2016; is that correct? 

A I think it was finalized in April, but started in March. 

Q At the time of that Eurobond exchange, you are aware that 

Mr. Boustani was focused on selling a project in Angola; is 

that correct? 

A Yes. 

Q And Mr. Boustani was not involved in this Eurobond 

exchange on a daily basis, was he? 

A He was not part of the team that was advising the 

Government of Mozambique. 

Q And fair to say, sir, you are not aware of Mr. Boustani 

lying to any investor in order to get that investor to 

exchange their loan participation notes for Eurobond; correct?

A I'm not aware of Mr. Boustani telling a lie to an 

investor directly.  

Q Let's talk now about when you first met Mr. Boustani.  

You first met Mr. Boustani in around September of 2012; is 

that correct? 

A Yes. 

Q At the time of that meeting, your purpose was to learn 

more about Privinvest; is that correct? 

A Yes. 
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Q This was part of what I believe you called the due 

diligence process; is that correct? 

A Yes.

(Continued on following page.)  
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BY MR. SCHACHTER (Continuing): 

Q And the due diligence process is when a bank tries to 

learn more about the purpose of the loan, who is involved in 

a loan, things like that. 

A That's correct.

Q Now, sir, you talked during the course of your testimony 

about money that you received from Privinvest; is that 

correct?

A I did.

Q I believe that you said that you received in total 

approximately $45 million; is that correct?

A Yes.

Q At this time, when you first met Mr. Boustani, you had 

not received a nickel; is that correct, from Privinvest?

A I'm sorry, what is a "nickel"? 

THE COURT:  Five cents.  Tuppence times two and a 

half.  I don't know, it's a nickel.

Q Fair question from where you are.  It's not a -- 

You had not received a pence or a pound or what's 

the currency in New Zealand?

A Dollars.

MR. BINI:  Objection, your Honor.

Q You're a citizen of New Zealand; is that correct?

A Yes, that is correct.

Q And you had not spoken with Mr. Boustani or anyone at 
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Privinvest about receiving -- about potentially having any 

business arrangement with Privinvest at that point in time, 

when you first met him in September?

A That's correct.

Q When you first met him, you were just doing your job as a 

Credit Suisse banker; is that correct?

A Yes.

Q You met a Privinvest offices in Abu Dhabi; is that 

correct?

A That's what I recall, yes.

Q After that meeting, Mr. Boustani sent you an e-mail about 

Privinvest; is that correct?

A I don't recall if it was after the meeting, but I did 

receive a e-mail with some background information on 

Privinvest from Mr. Boustani.

Q I'm going to show you now what's been marked Government 

Exhibits 5005, 5005-A and 5005-B. 

THE COURT:  Are these in evidence?

MR. SCHACHTER:  They are not, your Honor.  I would 

offer Government Exhibits 5005, 5005-A, and 5005-B.  

THE COURT:  Any objection? 

MR. BINI:  No objection.

THE COURT:  They're admitted.  You may publish. 

(Government Exhibits 5005, 5005-A, and 5005-B so 

marked.)
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(Exhibit published to the jury.)

Q This is an e-mail that Mr. Boustani sent to you on 

September 14, 2012?

A Yes, it is.

Q And he says:  Dear Andrew and Said.  

Do you see that?

A Yes, I do.

Q Pleasure meeting you yesterday and thank you for your 

time. 

A Yes.

Q And he writes:  Attached is a high-level description of 

the EEZ project in Mozambique and a brief of Privinvest.  Our 

group's holding, Abu Dhabi MAR, the contractor in Mozambique, 

is a subsidiary of Privinvest. 

Is that correct?

A Yes.

Q Getting back to this meeting -- 

MR. SCHACHTER:  If we can leave that on the screen 

for a moment.  We'll return to that in a moment, your Honor.

Q In your meeting with Mr. Boustani, and he told you that 

he worked for this company Privinvest; is that correct?

A Yes.

Q And you and he discussed what Privinvest does and what 

its capabilities are; is that correct?

A I don't recall the exact conversation, but I believe that 
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was covered in the course of the meeting. 

Q You came to understand that Privinvest is one of the 

world's largest private shipbuilders; is that correct?

A That is what the Defendant told me, yes.

Q Is that consistent with your understanding?

A I have no basis for comparison, but I have no reason to 

disbelieve the statement.

Q Fair enough.  Thank you.

You came to understand that Privinvest has a large 

shipyard in France?

A Yes.

Q And that's, I believe, included in the presentation that 

he provided to you. 

MR. SCHACHTER:  Your Honor, may we put up Government 

Exhibit 5005-A at Page 3? 

THE COURT:  Yes, of course.  It's in evidence.

(Exhibit published to the jury.)

Q This page of these materials -- I'm sorry.  

And he described to you -- or I'm sorry, these 

materials state that this shipyard in France is called CMN; do 

you understand that?

A Yes. 

Q And there, they manufacture naval vessels up to 85 meters 

yachts up to 75 meters, and supply vessels and other things; 

is that correct? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

832

A Yes, that's what it says.

Q And below that, it makes a reference to a shipyard called 

Nobiskrug; do you see that?

A I do.

THE COURT:  Could you spell that for the court 

reporter, please?

MR. SCHACHTER:  Yes, your Honor.

N-O-B-I-S-K-R-U-G. 

THE COURT:  Thank you, go ahead.

Q And Nobiskrug, you came to understand, is a German 

shipyard that manufactures naval vessels and large yachts as 

well. 

A I was aware that Privinvest Group included a shipyard in 

Germany called Nobiskrug, yes. 

Q And did you also become aware that Privinvest also had a 

second shipyard in Germany called ADM Kiel?

A That one I was less familiar with.

Q Did you come to understand that Privinvest also had a 

shipyard in Greece where they manufactured submarines?

A I was aware that they had acquired a shipyard in Greece 

which was the subject of litigation.

Q That wasn't my question. 

A I wasn't aware that they built submarines in Greece, but 

I was aware that they had bought shipyards.

Q Thank you.
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And you came to understand that they also had a 

shipyard in Abu Dhabi; is that correct?

A Yes.

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q And this shipyard in Abu Dhabi was called Abu Dhabi MAR, 

I believe you testified; is that correct?

A That's what it was mentioned as, yes.

Q Mr. Bini showed you an exhibit, Government Exhibit 2082, 

where Mr. Freiha said that Abu Dhabi MAR was 51 percent owned 

by Sheikh Hamdan bin Zayed; do you recall that testimony?

A Yes.

Q And Sheikh Hamdan bin Zayed is a member of the UAE royal 

family; is that correct? 

A That is correct.

Q Do you understand he's also the Deputy Prime Minister of 

the United Arab Emirates?

A That, I did not know.

Q You said that this was a significant part of Credit 

Suisse's due diligence; do you recall that testimony?

A I said it was one of the elements, yes.

Q I believe what you did say, you said, quote:  To the best 

of my knowledge, it is not owned by Sheikh Hamdan bin Zayed. 

Do you recall giving that testimony?

A Yes, I do.

Q Sir, do you know Sheikh Hamdan bin Zayed?
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A I've never met him, no. 

Q Did Sheikh Hamdan bin Zayed tell you that he wasn't a 

part owner of Abu Dhabi MAR?

A No, but I was told that 51 percent was owned by lawyers.

Q Sir, you said "to the best of your knowledge," but the 

truth is that you actually, beyond what you say you heard, you 

have no personal knowledge of whether Abu Dhabi MAR was partly 

owned by Sheikh Hamdan bin Zayed, do you?

A I can only tell you what I was told, which was that 

51 percent was owned by lawyers as nominees.

Q Sir, when you told the jury, To the best of my knowledge, 

Abu Dhabi MAR was not owned by this member of the UAE royal 

family, to be clear, you did not, in fact, know personally 

whether or not this Sheikh Hamdan bin Zayed owned a large part 

of Abu Dhabi MAR, did you?

A I was told it was owned by lawyers --

Q Sir, my question is not what were you told by someone, my 

question to you, sir, is when you told the jury, To the best 

of my knowledge it was not owned by Sheikh Hamdan bin Zayed, 

you do not, in fact, have personal knowledge of the fact of 

whether this Sheikh Hamdan bin Zayed owns a majority of Abu 

Dhabi MAR, do you?

MR. BINI:  Objection.

THE COURT:  Overruled.  

You can answer.  It's perfectly appropriate cross.
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A I do not have personal knowledge that Sheikh Hamdan is 

not the owner, but I was told by members of Privinvest that 

the 51 percent not owned by Privinvest was owned by lawyers.

Q Sir, I'm now going to show you what's been marked as 

Defense Exhibit 1910. 

THE COURT:  Any objection to 1910 being admitted?

MR. BINI:  Can I see a copy? 

MR. SCHACHTER:  Your Honor, may I return to the 

boxes?

THE COURT:  You may.

MR. SCHACHTER:  Thank you.

THE COURT:  And, again, you can probably publish it 

to counsel and the Court and the witness electronically, 

without showing it to the jury, and we can see if there's any 

objection.

Do you have it electronically now, counsel? 

MR. BINI:  We do, your Honor.

THE COURT:  Any objection to this exhibit, 1910, 

coming in?

MR. BINI:  Your Honor, we object.

THE COURT:  All right.  We'll have a sidebar.

(Continued on the following page.)
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(The following occurred at sidebar.)

THE COURT:  What's the objection?

MR. BINI:  The objection is we don't know where this 

is from, we haven't received it with a business records 

certification, and we're not sure that the witness would have 

ever have seen it.

THE COURT:  Do you know what this is? 

MR. SCHACHTER:  Yes, your Honor.  These are the 

Articles of Association of the United Arab Emirates of Abu 

Dhabi MAR, as reflected on the second page of the exhibit.

THE COURT:  Are these documents publicly available? 

MR. SCHACHTER:  Yes, they are publicly available, 

your Honor. 

THE COURT:  Overrule the objection.  They're 

admitted.

(Continued on the following page.)
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(Sidebar ends; in open court.) 

THE COURT:  The Government's objection is overruled.  

You may publish and question the witness about the exhibit.  

It's in evidence, 1910.  Defense exhibit 1910 in evidence.

(Defense Exhibit 1910 so marked.)

(Exhibit published to the jury.)

BY MR. SCHACHTER:

Q Sir, I'm showing you here the Articles of Association of 

Abu Dhabi MAR, incorporated in the United Arab Emirates.  And 

I'd like to direct your attention to the third page of this 

exhibit at the bottom.

Do you see where it says "name of the company"?

A I do.

Q Do you see where it identifies the company as Abu Dhabi 

MAR?

A Yes.

Q And now I'd like to direct your attention to the first 

page of this exhibit.

Do you see where it references Al Bateen Investment 

Company?

A Yes, I do.

Q Sir, do you know that Sheikh Hamdan bin Zayed was the 

chairman and owner of Al Bateen Investment Company in the 

United Arab Emirates?

A No, I did not.
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Q Did you know, sir, that Abu Dhabi MAR was, in fact, built 

in Abu Dhabi for the purpose of building the eighth largest 

superyacht in the world for Sheikh Hamdan bin Zayed; did you 

know that?

A I knew that they had converted a freighter into a royal 

yacht, yes.

Q Do you know that that yacht -- that thousands of people 

worked on the construction of that yacht at Abu Dhabi MAR for 

Sheikh Hamdan bin Zayed?

A I wasn't there at the time, but I was aware of the yacht.

MR. SCHACHTER:  Your Honor, may Mr. McLeod take this 

exhibit down? 

THE COURT:  Yes, of course.

MR. SCHACHTER:  Thank you, your Honor.

Q Now, I believe that you said to the jury that Sheikh 

Zayed's partial ownership of Abu Dhabi MAR was important 

because of issues that had come up relating to Mr. Safa; do 

you remember that testimony?

A I'm sorry, do you mean Sheikh Hamdan or Sheikh Said? 

Q Sheikh Hamdan bin Zayed.  

Just a yes or no --

THE COURT:  The question got a little bit garbled.  

Why don't you put the question again and then we'll have an 

answer. 

Go ahead, put the question again.
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MR. SCHACHTER:  I'll rephrase.

Q I believe that you described during the course of your 

testimony that there had been issues that had come up with 

respect to Mr. Safa at Credit Suisse; is that correct?

A Yes.

Q And you testified about something that the bank was aware 

of and Mr. Safa being involved in the Lebanese hostage crisis 

in the 1980s; do you recall that testimony?

A I do, yes.

Q And Mr. Bini showed you Government Exhibit 2212; do you 

recall that?

A I don't recall what that was.

Q Of course. 

MR. SCHACHTER:  Your Honor, may I publish Government 

Exhibit 2212 in evidence?

THE COURT:  Of course.

(Exhibit published to the jury.)

Q Do you recognize this exhibit that Mr. Bini showed you 

during your testimony?

A Yes, sir, I do.

Q This is what's called a credit risk memo inside Credit 

Suisse; is that correct?

A Yes.

Q And it is a document which is sent to the credit risk 

management team; is that correct?
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A Yes.

Q Because it's ultimately credit risk management that has 

to decide whether to approve whether loans are going to be 

made by Credit Suisse; is that correct?

A They are one of the back-office functions that were 

required to approve a loan.

Q Thank you.  

And this is a lengthy memorandum that provides 

information about the loan that is being proposed to be made 

by Credit Suisse; is that correct?

A I don't recall how lengthy it is, but it is a complete 

document which is supposed to encapsulate all the information 

that Credit Suisse has obtained.

Q Sir, I'd like to now direct your attention to Page 63 of 

this document.

MR. SCHACHTER:  Your Honor, may Mr. McLeod please 

highlight that the paragraph right there and blow that up for 

the jury? 

THE COURT:  Yes, of course.

Q Sir, does this section of the credit risk management memo 

say:  During the French hostages crisis in Lebanon in 1986 to 

1987, the name of Ishkandar Safa appeared as one of the 

intermediaries assisting the French government in negotiating 

the release of the hostages thanks to his network of contacts 

in Lebanon and in the region. 
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Do you see that?

A Yes, I do.

MR. SCHACHTER:  Thank you.  You can take that down, 

Mr. McLeod.

Q I believe that you testified that there was a Credit 

Suisse employee Fawzi Kyriakos Saad that expressed some 

concerns about Mrs. Safa; is that correct?

A He expressed concerns about Credit Suisse in a 

transaction in Mozambique together with Mr. Safa.

Q Thank you.  

MR. SCHACHTER:  And I'm sorry, your Honor, may we 

put Government Exhibit 2212 back up on the screen for just a 

moment?

THE COURT:  Of course.  It's in evidence.

MR. SCHACHTER:  Can you pull up the front cover, 

please, Mr. McLeod.

Q Do you recall that Mr. Bini showed you this document and 

asked you to identify who on this page was involved in what 

you call "the criminal conduct;" do you remember him asking 

you that?

A Yes.

Q To be clear, Mr. Peter Stevens in credit risk management, 

he was not involved in the criminal conduct; was he, sir?

A No.

Q And what's his title at Credit Suisse?
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A He was managing director.

Q And Moritz Nebe, he was not involved in the criminal 

conduct, was he?

A No.

Q What was his role?

A He was an analyst in the credit risk fund.

Q Thank you. 

And how about Hedi Cherif, he also was not involved 

in the criminal conduct, was he?

A No.

Q And all of these people received this credit risk memo 

and ultimately approved of Credit Suisse extending this loan; 

is that correct?

A They approved their section of the approval process, yes.

Q Thank you.  

And in fact, also, I believe you said that there's 

somebody at Credit Suisse who is responsible for reviewing 

Credit Suisse' interactions with what are called 

"politically-exposed persons;" is that correct?

A PEP desk, you mean, yes.

Q Does that stand for politically-exposed persons?

A It does, yes. 

Q And somebody from the PEP desk also reviewed and approved 

this loan being made; is that correct?

A I was told that by Said Freiha.
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THE COURT:  By Said, S-A-I-D, Freiha, F-R-E-I-H-A.

Is that correct?

MR. SCHACHTER:  Yes, your Honor.

THE COURT:  Okay.  Go ahead.

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Thank you.

Q Now, you testified at length about your role in the due 

diligence process for the Proindicus loan; is that correct?

A Yes.

Q We talked about that September, your first meeting with 

Mr. Boustani.  

But then in October of 2012, as part of the due 

diligence process, you and Ms. Subeva sent Mr. Boustani a 

questionnaire to fill out; is that correct?

A I don't recall the questionnaire that was sent on that 

date.

Q I'm going to show you what's in evidence as Government 

2078 and 2078-A.

(Exhibit published to the jury.)

Q And do you see at the bottom Mr. Boustani says:  Hi, 

Lina.  Please don't forget the due diligence checklist so we 

answer your queries ASAP. 

A Yes.

Q And I believe that you testified that attached to this 

exhibit was the due diligence -- I'm sorry, you send in this 
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e-mail -- I'm sorry, Ms. Subeva sends:  Attached please find 

two due diligence lists. 

Do you see that? 

A Yes.

Q And, in fact, this due diligence list, which is 2078-A 

was, in fact, sent to Mr. Boustani to have Privinvest fill it 

out; is that correct?

A Yes.

(Continued on the following page.) 
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EXAMINATION CONTINUES

BY MR. SCHACHTER:  

Q Now, Mr. Bini didn't show you, he didn't show you 

Mr. Boustani's response on behalf of Privinvest, did he?

A I don't recall seeing that, no.

Q I am going to show you what I -- 

MR. SCHACHTER:  Your Honor, we offer Defense 

Exhibit 1738. 

THE COURT:  Any objection to 1738?  

MR. BINI:  No objection, Your Honor. 

THE COURT:  Admitted.  

(Defense Exhibit 1738 was received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

MR. SCHACHTER:  And Defense Exhibit 1738-A?

THE COURT:  Any objection to 1738-A?  

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defense Exhibit 1738-A was received in evidence.) 

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  You may publish.  

(Exhibit published.) 

MR. SCHACHTER:  Your Honor, may we start with 

Defense Exhibit 1738? 

THE COURT:  Of course.  
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When you start to read there is a tendency to speed 

up.  So when you are reading, just be mindful of the fact that 

you should slow it down so that the reporter can take it down.  

It is a natural flaw that all lawyers have, and even some 

judges, if judges have flaws.  

Okay, let's go. 

MR. SCHACHTER:  Thank you, Your Honor.  

BY MR. SCHACHTER:

Q Do you see, sir, where Mr. Boustani sent to Ms. Subeva, 

copying Mr. Langford, and you and also an e-mail address 

nguila.guidema@gmail.com?

A Yes, I do.  

Q Mr. Bini asked you a number of -- I'm sorry, withdrawn.  

Mr. Langford, that's Privinvest's -- that's an 

in-house counsel at Privinvest, is that correct?

A He's a lawyer that works for Mr. Safa. 

Q Mr. Bini asked you a number of questions regarding this 

nguila.guidema e-mail address.  

Do you recall those questions?

A Yes, I do. 

Q And I believe he showed you another exhibit in evidence, 

he showed, you I think, a number of documents that had this 

e-mail address, is that correct?  

A We did look at that, yes. 

Q Now, you got this e-mail from Mr. Boustani in October of 
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2012, is that correct? 

A Yes. 

Q He is in this e-mail openly copying this e-mail address 

nguila.guidema, is that correct?

A Yes. 

Q He doesn't appear to be trying to hide that e-mail 

address from you, was he? 

A No, at no point was it hidden. 

Q And to be clear, I want to describe your role at this 

time.  

You are just working at Credit Suisse, correct?

A Yes, I was managing director at Credit Suisse at this 

time. 

Q You hadn't received a New Zealand dollar from Privinvest, 

had you?  

A No.  

Q You had not discussed any potential business arrangement 

between you and Privinvest at this time when Mr. Boustani is 

sending this e-mail, had you? 

A No. 

Q You were just somebody doing your job as a Credit Suisse 

banker, is that correct? 

A Yes. 

Q And fair to say when you received this e-mail, you didn't 

ask any special questions about this particular e-mail 
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address, did you?

A I didn't have day-to-day responsibility for the project.  

I had oversight of it.  So no, I didn't ask about the e-mail 

address. 

Q Thank you.  

Now, one of the things that Credit Suisse generally 

asks about during the course of its due diligence process is 

whether there had been a competitive bidding process, is that 

correct?

A In the context of a project like this, it was a question 

that was asked. 

Q And you recall, do you not, that Mr. Boustani was open 

that there had not been a competitive bidding process in 

association with Privinvest's award of this coastal monitoring 

project, is that correct?

A He told us that contractors in South Africa and elsewhere 

had been approached by the Mozambican Government.  That there 

had been no public tender for the project because of the 

nature of it, because it was a defense project. 

Q And to be clear, he described in this questionnaire that 

information.  

I'd like to show you, if I may, what's in evidence 

as Defense Exhibit 1738-A at page 4.  

MR. SCHACHTER:  Is that acceptable, Your Honor?  

THE COURT:  Of course.  You may publish, it's in 
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evidence.  

MR. SCHACHTER:  Thank you.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And this is -- do you recognize this to be Privinvest's 

responses to the questionnaire that was put to them by Credit 

Suisse as part of its due diligence process?

A I don't recall seeing this before, no.

Q Do you see that it says:  "Please describe in detail how 

the project was awarded to Privinvest"?

A Yes. 

Q And it says:  "Did the Government of Mozambique run a 

formal procurement process for the award of the project?"

A Yes. 

Q It says:  "The contractor is not aware of any formal 

procurement process"?  

A That's correct. 

MR. SCHACHTER:  You can take that down, Mr. McLeod. 

BY MR. SCHACHTER:

Q Now, you met with Mr. Boustani again at the end of 

November of 2012, is that correct? 

A I don't recall the exact date.  I do recall meeting with 

him after the September meeting. 

Q With Ms. Subeva as well? 

A I don't recall the meeting date, no. 
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Q Well, do you recall that there was another meeting with 

respect to additional due diligence?

A Yes. 

Q And then you had yet another meeting in December of 2012, 

is that correct?

A I recall a meeting Mr. Safa in December of 2012. 

Q And that was part of your due diligence process?

A Yes, it was. 

Q And in part, one of the things that you asked Mr. Safa 

about was Privinvest's profit margin, is that correct?

A I did. 

Q And Mr. Safa told you that their expected profit margin 

was 20 to 25 percent, is that correct? 

A He gave me a calculation, which resulted in that -- in 

the net margin. 

Q Your response was that that was the kind of profit margin 

that you would expect, is that correct? 

A My response was I would take that information back to 

Credit Suisse and provide that to the Credit Risk Management 

and other departments to assess whether or not that was 

appropriate. 

Q Is it accurate that that profit margin was, in fact, what 

you would expect?

A I believed it was. 

Q And you didn't ask Mr. Safa what he planned to do with 
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the profits that Privinvest made on this project, did you?

A I did not, no.

Q And to be clear, at this meeting you had not had any 

discussions about any of potential business arrangement with 

Privinvest, had you?

A I had not. 

Q You're just there doing your job as a Credit Suisse 

banker, is that correct?

A Yes. 

Q As a Credit Suisse banker you don't normally ask a 

contractor what it is doing with its profits, do you? 

A No. 

Q You went to Mozambique in January of 2013, is that 

correct?

A That was the first time I went. 

Q This was yet another part of the Credit Suisse due 

diligence process, is that correct? 

A I was invited there to meet with the Minister of Finance 

and the Ministry team in that -- in that period of time. 

Q And again, to be clear, at this point in time, as you're 

in Mozambique in January, nobody from Privinvest had -- had 

offered you any money, is that correct?

A At this point, no. 

Q You had not had any discussions with anybody from 

Privinvest regarding any potential business arrangement, is 
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that correct?

A We just started to discuss potential for other business, 

but very early days. 

Q And when you're there, your role is to consider -- you're 

part of the team that is considering whether Credit Suisse 

International is going to lend money for this coastal 

monitoring project, is that correct?

A It was part of the due diligence process for that loan. 

Q During that trip, you met a man named Teofilo Nhangumele, 

is that correct?

A I did.  

Q Now, I believe that you testified that Mr. Boustani 

introduced him as a representative of the Mozambican 

Government.  

Was that your testimony?  

A I testified that he was introduced as a representative 

for the Mozambican Government. 

Q Ah, maybe that's a distinction.  

Sir, in fact, Mr. Boustani told you that 

Mr. Nhangumele was a consultant for the Mozambican Government, 

didn't he?

A I don't recall that level of detail. 

Q I am going to show you what's been marked as Defense 

Exhibit 1510.  

MR. SCHACHTER:  And we'll offer Defense 
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Exhibit 1510. 

THE COURT:  Any objection to 1510?  

MR. BINI:  Can we see a copy, Your Honor?  

MR. SCHACHTER:  Your Honor, may we show it to the 

witness and counsel?  

THE COURT:  Yes, show it to them electronically, 

that way they will get it more quickly.  

Any objection?  

MR. BINI:  No objection, Your Honor. 

THE COURT:  It is admitted.

(Defense Exhibit 1510 was received in evidence.) 

THE COURT:  You may publish it to the jury.  

MR. SCHACHTER:  Thank you, Your Honor.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q Sir, do you see Mr. Boustani's e-mail of February 6th of 

2013? 

A Yes, I do. 

Q This is addressed to you and Ms. Subeva.  And, again, 

there is that nguila.guidema@gmail, do you see that?

A Yes. 

Q And he writes, Mr. Boustani writes:  "Hi, Lina.  These 

are good news finally.  As discussed, Teo will be compiling 

with the Minister of Finance the CPs and the procedures 

related to our particular case.  The "All African Games" is a 
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perfect benchmark and Teo was the key consultant for the 

Government of Mozambique."  

Do you see that?

A Yes. 

THE COURT:  What are CPs?  

THE WITNESS:  Conditions precedent. 

THE COURT:  Go ahead.  

MR. SCHACHTER:  You can take that down, Mr. McLeod, 

if that's acceptable to the Court.  

THE COURT:  Of course.  

MR. SCHACHTER:  Thank you. 

BY MR. SCHACHTER:

Q Now, Mr. Boustani also told you that Privinvest used what 

are called private business agents, isn't that correct?

A I don't recall that conversation. 

Q Well, do you recall him speaking of a woman named -- I am 

not going to be able to spell it -- Bassy Thokoane?  

A I met Bassy sometime later.  But not at the time, no. 

THE COURT:  Do you know how to spell it?  

THE WITNESS:  I -- no, Your Honor, please don't make 

me do that.

THE COURT:  We will --   

MR. SCHACHTER:  I can try. 

THE COURT:  No.  No.  We will get it from other 

documents for the court reporter.  
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Why don't you keep going.  

MR. SCHACHTER:  Thank you.  

BY MR. SCHACHTER:

Q Do you recall that Bassy was a private business agent, 

that was her job?

A I recall the defendant told me about Bassy.  She was a -- 

as a South African, former member of the South African Secret 

Service, who was a friend of the defendant who helped him 

source business in Africa. 

Q I'm sorry, I didn't hear you.  Who helped him?

A Source business in Africa. 

Q What does that mean, to "source business"?

A To -- to -- the role of the defendant was a salesman for 

Privinvest, so to find clients for Privinvest in Africa. 

Q I see.  

And that was Bassy's role?  

A That is all I know.  That's all he told me. 

Q Fair enough.  

And is that -- that concept of helping a company 

source business in Africa, is that the job of what might be 

called an agent?

A Agent or intermediary, yes. 

Q Thank you.  

And the fact that Privinvest was using an agent or 

intermediary to source business in Africa, that didn't prevent 
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Credit Suisse from loaning money to Proindicus, correct?

A I don't know that I was aware of the involvement of Bassy 

at that time.  

Q Fair enough.  

Now, one other standard part of due diligence when 

lending money in emerging markets is ordering background 

checks on the officers and directors of the company to which 

Credit Suisse may be lending money to, is that right?

A Given this, Mozambique was -- this was the first time 

that Credit Suisse had operated in Mozambique, the background 

checks were undertaken.  I don't know if it was standard in 

all cases. 

Q Fair to say, in your experience -- well, you specialized 

in emerging markets, is that correct?

A In the latter years of my employment at Credit Suisse. 

Q Fair to say it is not unusual in emerging markets for you 

to run into issues with names that had been proposed as 

directors or officers of a company that Credit Suisse would be 

considering lending money to, is that correct?

A Could you define "issues" for me, please?

Q Well, flags that would be raised in the course of a 

background check about things that come up in a particular 

director or officer's background, that's what I mean by 

"issues."

A It was a standard process within Credit Suisse to do -- 
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check for red flags on all transactions, including the 

backgrounds of the key parties involved.  

Q And fair to say that it was very common for you to run 

into issues with directors in emerging markets? 

A No. 

Q Sir, do you recall being interviewed by the prosecutors?

MR. SCHACHTER:  AP-2-C.  

THE COURT:  Just hold the microphone if you are 

going to move over there, it will help. 

MR. SCHACHTER:  I apologize, Your Honor.

THE COURT:  All right.    

BY MR. SCHACHTER:

Q Sir, do you recall -- 

THE COURT:  But you have got to leave it on.  Hit 

the green light at the bottom, I think you might have touched 

it.  

MR. SCHACHTER:  Okay.  

THE COURT:  The oval, looks like a spaceship.  

There you go.  

BY MR. SCHACHTER:

Q Sir, do you recall being interviewed by the prosecutors 

on June 11th, 2019?

A I recall that. 

Q Do you recall that they flew to London to meet with you?

A Yes.  
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Q And you were with lawyers, is that correct?

A Yes. 

Q And you understood that it was important to be accurate 

with them? 

A Yes. 

Q Do you recall, sir -- or, sir, isn't it correct that you 

told the prosecutors there were always issues with directors 

in emerging markets; isn't that what you told the prosecutors?

A I don't recall saying that, no. 

Q Sir, I am going to show you what's been marked as 

Government Exhibit 3500-AP-2 at page 7, the first paragraph.  

I am just showing you -- 

MR. SCHACHTER:  Your Honor, may I just show it to 

the witness and counsel?

THE COURT:  You may.  

Do not read it out loud.  It is not in evidence.  

Just read it to yourself.  

MR. SCHACHTER:  Thank you, Your Honor.  

BY MR. SCHACHTER:

Q And let us know when you're done, please, Mr. Pearse.

(Pause.) 

A Thank you.  

Q Does that refresh your recollection, sir, that you told 

the prosecutors at this meeting in June that there were always 

issues with directors in emerging markets? 
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A I haven't seen this document before.  I don't recall 

saying that there were always issues with directors in 

emerging markets. 

Q Fair enough.  Thank you.  

MR. SCHACHTER:  Your Honor, may Mr. McLeod take that 

down?

THE COURT:  Yes, of course. 

BY MR. SCHACHTER:

Q Now, for this Proindicus project, the Credit Suisse deal 

team hired a due diligence firm called Africa Matters, is that 

correct?

A Yes. 

Q And that report showed some red flags with respect to a 

number of director -- proposed directors of Proindicus?

A Yes, it did. 

Q And those directors were then replaced?

A Some of them were, yes. 

Q And to be clear, that all happened on February 22nd of 

2013, is that correct?

A That, I'm not -- I don't have a recollection as to the 

date.  I have a recollection to the fact that they were 

changed, and to the report. 

Q Thank you.

You recall that those changes happened before 

anybody from Privinvest had paid you any money, is that 
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correct? 

A I don't recall with specificity the date on which those 

changes were made. 

Q Do you recall that when you received this Africa Matters 

report, you received that at a time when you were just a guy 

trying to do his job at Credit Suisse as an investment banker?

A I'm very sorry, sir, I don't have a recollection of the 

date of getting the report.  Perhaps --

Q Fair enough. 

A -- if you can refresh my memory. 

Q Fair enough.  

Sir, you didn't conceal the Africa Matters report 

from Credit Suisse's Compliance Department, did you?  

A I do not recall concealing it, no.  

Q Do you recall that there was a gentleman named Mark 

Pickersgill?  I'll spell that, Mark, M-A-R-K, Pickersgill, 

P-I-C-K-E-R-S-G-I-L-L.  

Do you recall that person?

A I do, yes. 

Q He was the Compliance person for -- or that was assigned 

to the Emerging Markets Group, your group at Credit Suisse?

A Yes, he was. 

Q He's based in London, is that correct? 

A He was at the time. 

Q And he -- this Compliance person was made aware of this 
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Africa Matters report, is that correct? 

A I recall that, yes.  

Q And in your view, Compliance would have approved a change 

in directors, is that correct?

A I don't recall Compliance objecting to the change of 

directors.  

Q In fact, you believed that Compliance would have gone 

through with the deal as long as the directors changed, that 

that would be what's important to Compliance, is that correct?

A I'm sorry, can you repeat the question?  

Q I'll withdraw it.  

Now, the prosecution charged you in a four-count 

Indictment, is that correct?

A Yes, they did. 

Q And those words "counts," those are each separate crimes, 

is that correct? 

A That's how I understand it. 

Q And you were charged with committing those four different 

crimes, is that correct?

A I was charged with conspiracy to commit those four. 

Q And one of the crimes that the prosecutors charged you 

with was conspiracy to circumvent Credit Suisse's internal 

controls in connection with the Proindicus project, is that 

correct?

A I don't recall the terms of the Indictment. 
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Q Okay.  

Well, you reviewed the Indictment, and you discussed 

it with your attorney and you understood the charges, did you 

not?

A I did. 

MR. SCHACHTER:  Your Honor, may I show just the 

witness a copy of the Indictment and direct him to a certain 

portion?

THE COURT:  Well, we are not going to have the 

Indictment presented as evidence to the jury, so -- 

MR. SCHACHTER:  I don't -- 

THE COURT:  Hang on.  Hang on.  Hang on.  

So I think since it is 10 minutes to 5:00, this 

might be an appropriate time.  We'll adjourn a little bit 

earlier today, and we will have a little discussion with the 

lawyers about how we are going to handle this issue and some 

related issues.  

Ladies and gentlemen, we are adjourned for the day.  

Please do not talk about the case yet.  We are still on trial.  

And have a good evening.  Thank you.  

(Jury exits.) 

(Continued on the following page.)
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(Continuing)

THE COURT:  You may step down, Mr. Pearse.

(Witness steps down.)

THE COURT:  Thank you.  You may be seated, ladies 

and gentlemen.  

The jury has left the courtroom.  It is a few 

minutes to five.  Defense counsel is starting to address the 

issues of the indictment.  We didn't give them a mid-afternoon 

break, as you know.  I thought it was appropriate to end a few 

minutes earlier.  

To the extent that we can have a discussion on the 

record in the presence of the defendant about this line of 

inquiry, I would be interested in hearing from defense counsel 

as to how you suggest we proceed since, as you know, from my 

preliminary instructions, the indictment is not evidence and 

the jury is not going to be given a copy of indictment.  So, I 

am not asking you to give us a preview of your 

cross-examination, but I am a little concerned about that 

issue.  So if you can help the Court out here, I would 

appreciate it. 

MR. SCHACHTER:  Of course, Your Honor, what I 

intended to do is not to show the indictment to the jury, of 

course.  I intended just to use it to refresh Mr. Pearse's 

recollection regarding the charges that he faced when he was 

originally indicted.  He, of course, at the time of his 
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arraignment before Your Honor said that he was -- he had read 

the indictment, he understood its charges and, so, since he 

had said that he didn't -- he seems to be indicating that he 

didn't have a clear recollection of the charges, I simply 

intended to direct him to a portion of the indictment and have 

that refresh his recollection of what he obviously knew when 

he was before the Court. 

THE COURT:  Any problem with that use, counsel?

MR. BINI:  Your Honor, not with that use, however, 

the Government objects to the line of questioning that I think 

he is pursuing, which is that the cooperating witness pled not 

guilty to that count and suggesting that he, therefore, 

somehow lied to Your Honor.  I think it is perfectly 

permissible to attack the witness that he received a 

cooperation agreement and that it is a great deal, that he 

pled guilty to this and he didn't plea guilty to that.  But I 

just wanted to make sure, because I would object to questions 

about why he pled not guilty to that count because I think 

that implicates his being able to do so pursuant to an 

agreement with the Government. 

THE COURT:  Well, he can certainly question with 

respect to the fact that there were X number of charges 

against him and that he pled guilty to X minus one or X minus 

two, correct?  

MR. BINI:  Yes, Your Honor.  
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THE COURT:  No problem with that. 

MR. BINI:  No problem with that. 

THE COURT:  So, you can handle it that way, correct, 

defense counsel?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  That is what you intended to do, I'm 

sure.  

MR. SCHACHTER:  Correct.  I did not intend to 

suggest that Mr. Pearse in any way misled the Court when he 

pled not guilty to that charge. 

THE COURT:  So I take it that addresses at least my 

concern.  I take it the Government has no concerns with that 

approach; is that right?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Okay.  So we will handle it that way.  

Now, any other issues that we need to address 

procedurally in the presence of the defendant, while the jury 

is not here?  

MR. BINI:  I would ask defense counsel give us all 

non-impeachment exhibits they intend to hand up.  There were 

some exhibits that were used, for example, 1738, which was a 

-- the Government believes to be a non-impeachment exhibit 

which we've never seen.  I think it would aid us to be able to 

answer whether or not we object, first.  

Second -- 
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THE COURT:  Let's stop right there. 

MR. BINI:  Sure. 

THE COURT:  Any problem with that?  

MR. SCHACHTER:  No, Your Honor.  We had produced to 

the Government -- 

THE COURT:  It's not a question of what you produced 

to them.  I get it.  I'm sure a lot of documents were 

produced.  We are now asking you for the subset, presumably of 

what you produced, which are non-impeachment documents you 

intend to offer.  Is there any problem with giving them either 

a list or a copy or identifying those documents to the 

Government?  

MR. SCHACHTER:  No problem. 

THE COURT:  So you got that.  

Next. 

MR. BINI:  Thank you, Your Honor.  And just with 

respect to that, I would just note that Your Honor at 

Government Exhibit 287 had denied the defendant's motion, I 

guess, objecting to our objection of them putting in -- the 

defendant putting in. 

THE COURT:  Now you have really lost me.  Let's back 

up. 

MR. BINI:  Okay. 

THE COURT:  Try it again. 

MR. BINI:  Yes, Your Honor.  At Government's -- 
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excuse me, at ECF 287, Your Honor had denied a motion by the 

defendant Jean Boustani responding to objections by the 

Government to the defendant's non-impeachment exhibits.  The 

Government's objection was putting in wholesale large groups 

of exhibits that are essentially the defendant's case during 

the Government's case.  So I just wanted to raise that with 

the Court, that at some point the Government would renew that 

objection and also based upon Your Honor's ruling in ECF 287. 

THE COURT:  What is your response?  

MR. SCHACHTER:  I'm not entirely sure I understood 

that, but we intend to comply with the Court's orders and we 

can have a conversation with the Government about what their 

concerns are. 

THE COURT:  Again, if there is an issue, we can deal 

with it at the beginning of the trial date tomorrow before the 

jury comes in.  You folks have been working very well and very 

professionally.  I'm sure that will continue.  

Anything else from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Anything else from defense counsel?  

MR. JACKSON:  Just a couple of quick issues. 

THE COURT:  Of course. 

MR. JACKSON:  So, first, Your Honor, we have a 

proposed order that we would like to submit to the Court 

related to the fact that Mr. Boustani, when he returns to the 
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MDC at night, has not been getting food at night and his -- I 

guess he is missing the time period where they give food in 

the evenings.  He also has been trying to buy food, as is his 

normal procedure, from the commissary, but they deliver it 

during the day and Mr. Boustani doesn't then get access to it 

because he is in court.  That's the first issue in terms of 

Mr. Boustani and the administration of his detention during 

the course of the trial. 

THE COURT:  Let's stop right there.  He is going to 

be here between the hours roughly of 9:00 in the morning until 

5:00, a little after 5:00 in the afternoon.  Is there some 

problem -- and, again, consistent with what is appropriate 

with the marshals -- of getting him food here in the holding 

area while the trial is going on?  

This can't be the first time that someone has 

received food during the course of the day.  Is that 

something -- and, again, it's not so much an MDC issue as much 

as it is a marshal's issue.  Is that something that can be 

worked out with the marshal service appropriately so that 

everyone's concerns are addressed?  

MR. JACKSON:  I think, Your Honor, we can make an 

attempt at further trying to clarify this.  I just wanted to 

raise it for the Court. 

THE COURT:  I understand.  But a more user-friendly, 

to use a computer-type phrase, which I don't really know what 
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it means, but I will pretend I do, a more user-friendly menu 

of the people who are with Mr. Boustani during the hours of 

9:00 to 5:00 as opposed to the people who might be with him on 

a galaxy far, far away in another place, perhaps there may be 

elements of the real evil empire.  So you don't really want to 

go there, you can go here.  It is my long-winded way of saying 

perhaps you can have a discussion with the people who are here 

now.  It might facilitate matters in terms of sustenance and 

you could work that out.  If you can't, I can go talk to the 

other part of the Death Star.  I think it might be more 

appropriate to try and work it out. 

Is that something you can be helpful with, Mr. Bini?  

MR. BINI:  Sure, Your Honor. 

THE COURT:  Why don't you talk with Mr. Bini and the 

marshal service and I think probably that can be handled 

without trying to deal with forces that even I have difficulty 

wrestling. 

MR. JACKSON:  We appreciate that, Your Honor.  

That's excellent. 

The second issue, Your Honor, related to that is 

that Mr. Boustani has not been getting access, despite the 

fact that we have contacted the MDC repeatedly about this, to 

the MDC law library, and the functional computers there.  The 

reason that's important is we've gotten a significant amount 

of discovery, we get updated exhibits.  We only have so much 
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opportunity to review those with Mr. Boustani.  I was with him 

over the weekend, but it is critical for him to get access to 

the law library on the weekends and in the evenings and we 

would like request for permission to submit an order to Your 

Honor directing the MDC to provide Mr. Boustani with that 

access so he can be certain to have access to this information 

in connection with the trial. 

THE COURT:  What is your view with respect to that?  

I was going to suggest -- I know that there is space here for 

when we have co-defendant meeting cases, as you ladies and 

gentlemen probably know.  In this facility, there are some 

conference-like spaces that are available.  You are talking 

about something outside of the 9:00 to 5:00 hours.  You are 

talking about evenings and weekends, which really does require 

the cooperation of the BOP.  

So I will ask you, Mr. Bini, what's your view with 

respect to that?

MR. BINI:  We certainly don't object to it.  If Your 

Honor wants me to, I'm glad to e-mail and call over to the 

MDC, but -- 

THE COURT:  I think the best approach would be both 

with respect to sustenance during the day we talked about and 

with respect to evenings and weekends access to computers and 

information technology that perhaps you could propose a joint 

stipulation and order to be so ordered by the Court, some of 
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which would be addressed to the marshal service, some of which 

would be addressed to the BOP.  If I have that in one order, 

at least it is sort of a seamless web and it makes more sense 

as to what we are trying to do and what we are not trying to 

do.  

Again, I'm not trying to put myself in a position of 

running the BOP, heaven help me and them if that were to 

happen, but in terms of what makes sense in this case, it 

sounds to me as if it's doable. 

MR. JACKSON:  Thank you, Your Honor.  We will confer 

with the Government.  

I want the Court to understand we have made repeated 

and Mr. Boustani has and counsel has made repeated requests to 

the jail, but I think it would be helpful to communicate with 

the Government and perhaps have a combined, you know -- 

THE COURT:  If you have a proposed stipulation and 

order that deals with both pieces of it that I can so order 

and that may be helpful.  I'm sure it will be helpful on the 

marshal end and it may be helpful on the BOP end.  But, again, 

there are who they are and they are where they are. 

MR. JACKSON:  Yes, Your Honor, we understand. 

THE COURT:  As they say in Cats, Macavity will do 

what he do do and there's no doing anything about it, as we 

found out in December of last year.  

Anything else on that front or on other fronts?  
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MR. SCHACHTER:  May I just confer for one moment, 

Your Honor?  

THE COURT:  Of course.  

MR. JACKSON:  Nothing further at this time. 

THE COURT:  Anything else from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Thank you.  We are adjourned for the 

day.  Have a good evening everyone. 

MR. BINI:  Thank you, Your Honor.  

(Matter adjourned to October 21, 2019 at 9:30 a.m.)

oooOooo
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THE COURTROOM DEPUTY:  The Honorable William F. 

Kuntz, II, is now presiding.  Criminal cause for trial 

18-CR-681, United States v. Boustani.

Counsel, please state your appearances for the 

record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Lillian DiNardo, Katherine Nielsen, Special Agent Angela 

Tassone for the United States.  Good morning, your Honor. 

THE COURT:  Good morning, counsel.  You may be 

seated. 

Ladies and gentlemen of the public, you may be 

seated as well.

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.  Good morning, your Honor.

THE COURT:  Good morning.

MR. SCHACHTER:  Good morning, your Honor.  Michael 

Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning.

I see Mr. Boustani is here.  Good morning, sir.

THE DEFENDANT:  Good morning.

MS. DONNELLY:  Good morning.  Casey Donnelly on 

behalf of Mr. Boustani.

THE COURT:  Good morning.

MR. DISANTO:  Good morning.  Philip DiSanto on 

behalf of Mr. Boustani. 
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MR. MCLEOD:  Good morning, your Honor.  Ray McLeod 

on behalf of Mr. Boustani.

THE COURT:  Good morning.  

Thank you.  Do we have any procedural issues to 

address before we bring the jury in? 

MR. BINI:  There was one matter we were hoping to 

take up at sidebar, very briefly.

THE COURT:  We may do that.  Turn on the white noise 

machine.

(Continued on the following page.)
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(The following occurred at sidebar.)

MR. MEHTA:  Hi, your Honor.  Briefly, we received 

this letter from your Honor yesterday about -- 

THE COURT:  Juror No. 4.  That explains the delay in 

my coming out:  I have had the experience of being on hold for 

45 minutes with the Social Security office.  

My late father, by the way, was director of the 

program center for the Social Security office in New York and 

all of new England.  He's been gone many years, and I guess 

his name, which I carry, doesn't carry weight anymore.  So, 

what can I say?

In any event, I prepared a letter that asked simply 

to have an extension of her time to appear because it says so 

in the letter that you can do that.  Having spent 45 minutes 

on the phone, having announced that I was a federal judge in 

the middle of $2 billion criminal trial, they said, We'll put 

you on hold and see if a supervisor is available. 

When they came back after 45 minutes, May we help 

you, whoever you are? I got the impression of welcome to the 

world of Social Security.

The bottom line is I have one of my law clerks 

staying back to receive the call from them, and I asked them 

to put her service off to early December to get it by.  

Assuming that they are willing to do that, that's fine.  

If they are not willing to do that, since I've 
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issued an injunction in such a case against the President of 

United States telling him he couldn't do something, I have no 

problem issuing an injunction to the Commissioner of Social 

Security.  That's the modesty of Article III judges in action. 

I don't think it will come to that.  I'm willing to 

tangle with Social Security, but you saw I'm a complete weenie 

when it comes to dealing with the Bureau of Prisons.  A man's 

got to know his limits.

Anything else?

Is that an appropriate response, as far as you're 

concerned? 

MR. MEHTA:  Yes, your Honor.

MR. JACKSON:  Yes, your Honor.

THE COURT:  If you see me starting in ten minutes, 

and I interrupt to take a phone call, it's not a lunch order, 

I'm trying to deal with Social.  

I'll give you a copy of the letter that I will be 

sending to memorialize it with the people at Social Security.

MR. JACKSON:  Thank you, your Honor.  

If I can say one additional thing.

THE COURT:  Sure.

MR. JACKSON:  I think your Honor's response is 

exactly what we had hoped could be accomplished.

THE COURT:  I was hoping you guys wouldn't have to 

be on hold.  Your billing rates are a lot higher than mine.
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MR. MEHTA:  Not mine, your Honor.

THE COURT:  I don't know about that.

MR. JACKSON:  Your Honor, I do just want to make it 

clear for the Court -- and the parties have discussed it -- if 

the Court did determine that there was any issue, we also all 

agree that we would be willing and acceptable to postpone if 

that became necessary.

THE COURT:  The problem, unfortunately, and I 

appreciate that, and I assumed that you would have that have 

very appropriate response as compassionate professionals, the 

reality if it takes 45 minutes just to get through, the danger 

is if she went there ten in the morning as scheduled that they 

wouldn't see her until five in the afternoon.  

It wasn't a question of starting at 12:30 or 1; in 

my view, it was probably a question of losing a whole day, 

which is something that's a whole different kettle of fish.  

So, I'm trying to do it this way, where we might lose an hour 

here and there dealing with Social, but I'd rather do that 

than try to run of the risk of losing a whole day, if that's 

acceptable.

MR. JACKSON:  We completely agree.

THE COURT:  And I'll let you know what they say when 

I get up in a few minutes, assuming they call back.  I'm not 

sure if I'm worthy of a call back.  

(A chorus of thank yous; continued on next page.)
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(Sidebar ends; in open court.)

THE COURT:  Thank you.  Are there any other issues 

we need to address before we bring the jury in? 

MR. BINI:  Not for the Government, your Honor.

MR. JACKSON:  No, your Honor.

THE COURT:  Can we have the witness come back to the 

stand, please, to continue cross-examination?  

And Mr. Jackson, would you tell the CSO to bring in 

the jury?  Thank you.

THE COURTROOM DEPUTY:  You're welcome.

MR. SCHACHTER:  Your Honor, should I proceed to the 

podium.

THE COURT:  Yes, please.

(Witness resumes the stand.)

THE COURT:  Thank you, Mr. Pearse.  Good morning.

THE WITNESS:  Good morning.

(Jury enters.)

THE COURT:  Good morning, ladies and gentlemen of 

the jury.  Thank you again for your promptness.  I appreciate 

it.  Please be seated. 

Ladies and gentlemen of the public, please be seated 

as well.

Mr. Pearse, have a seat.  Let me ask you before the 

cross-examination resumes, have you spoke with anyone about 

your testimony since leaving the witness stand yesterday? 
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THE WITNESS:  I have not, your Honor.

THE COURT:  Thank you.

Please continue cross-examination.

MR. SCHACHTER:  Thank you, your Honor.

THE COURT:  Thank you. 

ANDREW PEARSE,

called as a witness, having been previously duly

sworn, was examined and testified as follows: 

CROSS-EXAMINATION

BY MR. SCHACHTER (Continuing): 

Q We left off yesterday talking about the process at Credit 

Suisse that you participated in before Credit Suisse agreed to 

loan money to Proindicus the Mozambican company; do you recall 

that?

A Yes, I do.

Q Now, one of the issues that came up before Credit Suisse 

had agreed to the loan was whether the Mozambican Attorney 

General was required to approve the loan or the guaranty; is 

that correct?

A There was a requirement at one point for an Attorney 

General opinion in relation to the guaranty.

Q Thank you.  And that's -- some questions that Mr. Bini 

asked were about that subject; is that correct?

A I'm sorry, I've been up here a long time.  I don't recall 

if those are questions he asked me.
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Q Fair enough.  Mr. Bini showed you -- 

MR. SCHACHTER:  Your Honor, may I show the witness 

what's in evidence as 5047? 

THE COURT:  Yes, you may publish.  

And you probably need to highlight the portion you 

want to question about.

MR. SCHACHTER:  Yes, your Honor.

(Exhibit published to the jury.)

Q Do you recall that on -- at the bottom of that page, in 

an e-mail to Ms. Subeva, Mr. Boustani writes:  The Attorney 

General opinion is not mandatory.  It is being pushed by 

Clifford Chance.

Do you recall now that Mr. Bini asked you about that 

sentence in that e-mail?

A Yes, I recall seeing this e-mail.

Q Now, Credit Suisse had lawyers who prepared and finalized 

the loan documentation; is that correct?

A That's correct.

Q Credit Suisse hired what is known as one of the most 

prestigious law firms in the world, a firm called Clifford 

Chance; is that correct?

A They hired Clifford Chance, that's correct.

Q And Clifford Chance is a large British firm.  It's based 

in England.  It's global, but based it's in England. 

Is that correct?
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A That's correct.

Q Is it what is called a "magic circle" firm?

A Yes, sir.

Q And that refers to prestigious law firms in England. 

A I think it refers to the top five or six in the United 

Kingdom, yes.

Q Clifford Chance is one of those. 

A Yes.

Q Credit Suisse also hired a Mozambican law firm to 

represent it in connection with reviewing what the 

requirements were for this loan and guaranty; is that correct?

A That is correct.

Q And both of those law firms, both the British law firm 

and the Mozambican law firm, were called upon to issue legal 

opinions; is that correct?

A Yes, they were.

Q And that Proindicus loan agreement that Mr. Bini asked 

you about was governed by English law; is that correct?

A Yes, it was.

Q In fact, I'm going to show you, if I may, what's in 

evidence --

MR. SCHACHTER:  Your Honor, if I may show -- 

THE COURT:  Anything that's in evidence you can 

publish.

MR. SCHACHTER:  Thank you, your Honor.
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THE COURT:  Identify it by number, it's in evidence, 

and you may publish it.

MR. SCHACHTER:  Mr. McLeod, can you put up 

Government Exhibit 4 at Page 78?

(Exhibit published to the jury.)

Q And is this the provision in the loan agreement between 

Credit Suisse International and Proindicus that identified 

that this loan agreement is governed by English law?

A I'm not sure if this extract is from the loan agreement, 

but it is definitely the governing law clause that I would be 

familiar with in a loan agreement, yes.

MR. SCHACHTER:  Thank you.  You can take that down 

Mr. McLeod.

Q The Government of Mozambican guaranteed Proindicus' loan; 

is that correct?

A Yes.

Q And that meant that if Proindicus didn't repay the loan, 

then there was a guaranty that the Government of Mozambique 

would step in and pay that debt; is that correct?

A Yes, that's correct.

Q And do you recall that the government of Mozambique's 

guaranty was also governed by English law? 

A I do recall that.

Q Do you recall also that that guaranty by the government 

of Mozambique also provided that if the government didn't pay, 
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Credit Suisse or any lender could take Mozambique to court in 

England?

A Yes.

Q And so, as a result of that, Credit Suisse needed a legal 

opinion that the loan agreement and the guaranty were 

enforceable under English law; is that correct?

A That is correct.

Q And Credit Suisse also needed a legal opinion from a law 

firm in Mozambique which said that the Minister of Finance was 

legally empowered under Mozambican law to issue this guaranty; 

is that correct?

A Amongst other things, yes, the opinion covered that.

Q And before Credit Suisse could approve going forward with 

the loan, that Mozambican law firm needed to issue this legal 

opinion that the Minister of Finance had all of the approvals 

required under Mozambican law to issue the guaranty; do you 

recall that?

A It was a condition to Credit Suisse lending the money 

that they received an opinion which said that the guaranty was 

enforceable as a matter of Mozambican law.

Q Thank you.  I think you said in your direct testimony -- 

you may not remember, but I think you said that one of the 

things that those law firms needed to do before issuing those 

legal opinions was to receive what you described as certain 

pieces of paper; do you recall that?
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A Yes.

Q And those "pieces of paper," were you referring to things 

that are called "conditions precedent"?

A Yes.

Q And conditions precedents are things that are required to 

be kind of checked off before a loan agreement can be 

executed; is that correct?

A There are certain things that are either checked off or 

received; not necessarily pieces of paper, I was shorthanding 

when I spoke earlier.  But there are elements or pieces of 

evidence or pieces of paper that the bank will require prior 

to making the loan available.

Q Great.  Now, at the time of the e-mail that we looked at 

a moment ago, where Mr. Boustani is talking about the Attorney 

General opinion, what's going on at that time is that the 

English and the Mozambican lawyers were defining what pieces 

of paper would be required in order for this approval process 

to be completed; is that correct?

A I don't recall exactly what was happening at that time, 

but there was a process to define what those conditions 

precedent would need to be.

Q Do you recall that one of the questions was whether one 

of those necessary pieces of paper was an opinion from the 

Attorney General?

A I do, yes.
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MR. SCHACHTER:  And if we can look back at 

Government Exhibit 5047 in evidence.

(Exhibit published to the jury.)

MR. SCHACHTER:  And if we could please look, 

Mr. McLeod, at Ms. Subeva's e-mail at 15:35.  It's the second 

page.

Q And in this e-mail to Mr. Boustani, Ms. Subeva says:  The 

feedback from Taciana was -- 

And that's the name of the Mozambican lawyer that 

Credit Suisse had hired; is that correct?

A That is the person who had responsibility at the law firm 

for this project.

Q Thank you.  The feedback from this lawyer was, the second 

bullet point:  Attorney General opinion should be requested by 

the borrower with respect to the guaranty and that the 

National Director of Treasury -- 

Is that what "NDT" stands for?

A Yes.

Q -- could assist.  

This is what Ms. Subeva wrote to Mr. Boustani, 

correct?

A Yes, it is.

MR. SCHACHTER:  Mr. McLeod, can you just put that 

down or show that as well as Mr. Boustani' e-mail on top of 

that? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

889

Q I'm not sure if you can see, but do you see that after 

Ms. Subeva writes about how the Attorney General opinion 

should be requested, Mr. Boustani says nothing at all about 

whether or not there should be an Attorney General opinion; do 

you see that?

A It does not say anything in that e-mail about the 

Attorney General.

Q Right, right, right.  Mr. Boustani didn't offer his 

thoughts about whether this Attorney General opinion should be 

required, should not be required in this e-mail; is that 

correct?

A He did not, no, sir.

Q Right.  Then at 16:53, so about half an hour later, 

that's where Mr. Boustani raises the topic.  He says -- goes 

through a number of things, and that's where he then says:  

The Attorney General opinion is not mandatory.  It is being 

pushed by Clifford Chance. 

Do you see that?

A I do.

Q Now, you testified, I believe, that Mr. Boustani, one of 

the roles he served was an intermediary between Credit Suisse 

and officials in Mozambique; do you recall giving that 

testimony?

A I do.

Q And you understand that at the time of that e-mail, 
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Mr. Boustani was in a meeting with Proindicus' CEO and the 

Deputy National Treasury Director.

A I don't recall if he was in the meeting.

Q Well, Mr. Bini, do you recall -- do you recall that 

Mr. Bini asked you if Jean, quote, was asking to remove the 

condition of informing the Attorney General of Mozambique of 

the loan?  

Do you recall him asking you that question? 

A I'm sorry, I don't recall the question.

Q If you could, take my word for it.

And then in response, you corrected Mr. Bini and you 

said, quote, No, he's making a statement.

Do you recall giving that testimony?

A I don't.  I'll take your word for it.

Q Thank you.  You were explaining that Jean was saying that 

the Mozambican parties involved in the transaction would not 

accept this condition.  

Do you recall telling that to the jury?

A Yes.

Q You understood that Mr. Boustani was passing on 

objections from the Minister of Finance; is that correct?

A Not in relation to the Attorney General point, no.

Q Let's try this:  I'm going to show you now what's been 

marked --

MR. SCHACHTER:  I'll show for the witness and 
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counsel -- I'll offer Government Exhibit 2001.

THE COURT:  Any objection, 2001? 

MR. BINI:  No objection.

THE COURT:  It's admitted.  You may publish, sir.

(Government Exhibit 2001 so marked.)

(Exhibit published to the jury.)

Q I'd like to direct your attention to the e-mail at the 

bottom, where Mr. Boustani writes to Ms. Subeva and to you.  

Do you see Mr. Boustani says:  Please don't send the 

MoF, Minister of Finance, internal memo at this stage.  

Do you see that?

A Yes.

Q Do you see where he says:  Wait, please, 'til I send you 

the Minister of Finance proposed conditions precedent with 

their legal backing and rationale.  

Do you see that?

A I do.

MR. SCHACHTER:  And then if we could just look up a 

little bit, Mr. McLeod, if we're able to show Mr. Boustani's 

e-mail at the top through the bottom, right where it says:  

First tranche of information.

Q Again, I know that's a little bit hard to read, but at 

the bottom is the e-mail from Mr. Boustani, where he says:  

Please don't send the Minister of Finance internal memo at 

this stage.  Wait, please, 'til I send you the Minister of 
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Finance proposed conditions precedent with their legal backing 

and rationale. 

Right, we just looked at that?

A Yes.

Q And then right above that, do you see where Mr. Boustani 

says:  Is now providing the first tranche of information.  

Do you see that?

A I do.

Q And you understood that he was sending the first tranche 

of information from the Minister of Finance regarding the 

Minister of Finance proposed conditions of precedent; is that 

correct?

A That's what I take it to mean.

Q And in that first tranche of information, which is coming 

from the Mozambican Minister of Finance, do you see where he 

writes, second line from the bottom of his first tranche of 

information, he writes:  As far admin court and Attorney 

General, we go back to the national security and direct award 

elements.

Do you see that?

A I do.

MR. SCHACHTER:  Now, if we can go back to Government 

Exhibit 5047.

(Exhibit published to the jury.)

Q I believe that Mr. Bini showed you the e-mail at the top, 
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where you wrote on February 18:  Okay, let's not give Jean a 

heart attack if we can avoid it. 

Do you see that?

A Yes, I do.

Q Fair to say in your experience it is not unusual for 

borrowers in the course of negotiating a loan agreement to 

negotiate over the conditions precedents?

A It is not.

Q And to be clear, at the time that you didn't want to give 

Jean a heart attack, you had not received a dollar from 

Privinvest at that point in time; is that correct?

A I had not, no.

Q And Ms. Subeva, who is on that e-mail, she had received 

not a dollar from Privinvest; is that correct?

A I don't know what Ms. Subeva received at the time, but I 

don't think she had.

Q Right.  You're unaware of Ms. Subeva receiving any money 

from Privinvest as of February 18, 2013, are you?

A I'm unaware.

Q Mr. Singh too, you're not aware of Mr. Singh being paid 

anything from Privinvest at the time that you wrote this 

e-mail about not wanting to give Jean a heart attack?

A Correct, I'm unaware of that as well.

Q She, to the best of your knowledge, she and Mr. Singh and 

you were doing your jobs as Credit Suisse bankers, correct?
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A Yes, sir.

MR. SCHACHTER:  And, in fact, if we can just go down 

a little bit in that e-mail, Mr. McLeod.  

Q Do you see where Ms. Subeva is sending an e-mail:  Please 

see Jean's e-mail below.

Do you see that?

A Yes.

Q And then there's a section that is redacted.  

Do you see that, it's blocked out?

A I do.

Q Do you understand that to mean that Ms. Subeva there is 

communicating what Credit Suisse' lawyers had said about 

whether or not this Attorney General opinion is necessary?  

Do you know one way or the other?

A I don't, no.

Q Now, Mr. Bini asked you if the condition about this 

Attorney General opinion, he asked you was that removed. 

Do you recall him asking you that?

A I do.

Q He did not ask you if Credit Suisse' lawyers knew all 

about its removal, did he?

A I don't recall.

Q He didn't ask you if that condition was only removed 

after the lawyers had agreed with the parties in Mozambique 

that it was not a necessary condition precedent, did he?
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A I don't believe so, no.

Q Mr. Bini also asked you about your discussions about the 

provisions in the Proindicus loan agreement in which 

Proindicus would confirm that it was in compliance with IMF 

obligations. 

Do you recall those questions?

A I do, but I believe they're in the guaranty, not the loan 

agreement.

Q Okay.  Fair enough.  Thank you.

And you testified that the Minister of Finance, 

Mr. Chang, objected to a provision in which Credit Suisse 

would require Proindicus to notify the IMF of this loan or of 

the guaranty.  

Do you recall that?

A Not quite.  The provision was in the guaranty for the 

Ministry of Finance to notify the IMF.

Q Thank you very much for that clarification.  Right.

And then you had a discussion with Mr. Singh and 

Ms. Subeva about whether the requirements should be that 

Proindicus simply represent that it was in compliance with IMF 

obligations or whether instead the requirements should be that 

Proindicus say that it has notified the IMF.  

Do I have that roughly correct?

A I don't recall the conversation with Mr. Singh and 

Ms. Subeva.  
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There were discussions on the topic as to what was 

the appropriate request to ask of Mozambique for the IMF 

because it was the first time that Credit Suisse had the 

experience.  So, there were a number of internal discussions 

as to what was the right representation to ask over a period 

of time.  

But I don't recall the specific conversation that 

you're referring to.

Q Great.  Thank you.  Let me show you something, then.

I'm going to show you what we will offer as 

Government Exhibit 5014. 

THE COURT:  Any objection to 5014?

MR. BINI:  No objection, your Honor.

THE COURT:  It's admitted.  You may publish.

(Government Exhibit 5014 so marked.)

(Exhibit published to the jury.)

MR. SCHACHTER:  Thank you very much, Mr. McLeod.

Q At the top part, do you see Mr. Singh's e-mail, 

February 1, 2013, to you, copying Ms. Subeva, regarding IMF/WB 

restrictions. 

Do you see that? 

A I do.

Q You were aware that Credit Suisse regularly did deals 

that did not require the borrower to inform the IMF about the 

loans; is that correct?
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A No, I had never been involved in deals with IMF 

personally.

Q Let's then just look at a portion of Mr. Singh's e-mail. 

Do you see where he says:  In TZ -- 

Do you understand that to be Tanzania?

A Yes.

Q You see where he says:  In Tanzania, we didn't have 

notification as there was material info published by the IMF 

in relation to a grant of a large commercial borrowing. 

Do you see that?

A Yes.

Q And then do you see towards the bottom of the next 

paragraph he said:  If they don't want to do this, then we can 

live without it as no legal risk to us.

Do you see that?  

A Yes, I do.

Q Okay.  Thank you.

And as of the time of this e-mail also, Mr. Singh 

had not -- you're not aware of him receiving not a dollar from 

Privinvest, correct?

A I am not.

Q And you hadn't and Ms. Subeva, to your knowledge, had not 

received anything from Privinvest, correct?

A Correct.

Q Just doing your jobs there as Credit Suisse bankers, 
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correct? 

A Correct.

MR. SCHACHTER:  Thank you.  You can take that down.

Q I guess I should say -- 

MR. SCHACHTER:  You don't need to put that up. 

Q -- whatever ultimate requirement, whatever ultimate 

provision was in this guaranty about complying with the IMF 

obligations, Credit Suisse' lawyers signed off on the 

requirement as it was ultimately decided; is that correct?

A Yes, they did.

Q Do you recall during your testimony the prosecution 

showed you Proindicus' contract with Privinvest to build the 

coastal surveillance system?

A Yes.

Q And that contract -- 

MR. SCHACHTER:  If we can just put up the front 

cover, please, Mr. McLeod, Exhibit 2110 in evidence.

(Exhibit published to the jury.)

Q This is the contract you testified about; is that 

correct?

A I believe it is, yes.

Q And this is a contract between Privinvest and Proindicus; 

is that correct?

A Yes, sir.

Q It was entered on January 18 of 2013; is that correct?
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A I don't remember the exact date, but approximately, yes.

Q And Privinvest's contract was not with Credit Suisse, was 

it?

A No.

Q Privinvest's contract was not with any bank or hedge fund 

that bought any part of the Proindicus loan from Credit 

Suisse, was it?

A No.

Q Now, in this agreement, Privinvest makes certain promises 

to Proindicus; is that correct?

A I think the contractual parties make promises to each 

other.

Q Great.  For example, Privinvest promises Proindicus in 

this agreement that, if you recall, it's going to provide 

radar station, interceptor boats, offshore patrol vessels, 

aircraft, satellite service.  Those are the things -- those 

are included in the things that Privinvest promises to provide 

to Proindicus.  

Is that correct?

A As I recall, yes.

Q Now, it's correct, is it not, that it is more than a 

month later that Proindicus borrows money from Credit Suisse? 

Do you recall that?

A Could you remind me of the date of this contract?

Q Sure.  
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MR. SCHACHTER:  If we can just look to the -- I 

think on the last page, I think there's a date up at the top.

Q See where it says January 18, 2013?

A Yes.

Q Thank you.  And Proindicus borrowed money from Credit 

Suisse.  They entered into this loan agreement.  

Do you recall that being on February 28, 2013, so 

more than a month after Privinvest contract with Proindicus? 

Is that correct?

A I believe that was the date the loan agreement was 

signed, yes.

MR. SCHACHTER:  Actually, can we put that up 

briefly, Mr. McLeod, Government Exhibit 4 in evidence.

(Exhibit published to the jury.)

(Continued on the following page.) 
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(Exhibit published.) 

EXAMINATION CONTINUES 

BY MR. SCHACHTER:

Q You see that date.  So that's about -- that's more than a 

month after Privinvest's contract with Proindicus, is that 

correct?

A Yes, it is. 

MR. SCHACHTER:  May I have just a moment, 

Your Honor?

THE COURT:  Of course.

(Pause.) 

Q All right, I'd like to just take you through some 

portions of Government Exhibit 4.  

MR. SCHACHTER:  And may I just walk to the box, 

Your Honor? 

THE COURT:  Yes, of course.  

MR. SCHACHTER:  Thank you.  

And, Your Honor, would it be acceptable to provide 

Government Exhibit 4 to Mr. Pearse?  

THE COURT:  In hard copy?  Of course. 

MR. SCHACHTER:  In hard copy.  

THE COURT:  Mr. Jackson, would you be good enough to 

do that, please.  

This is Government 4, which is in evidence.  And we 

are placing a hard copy in front of the witness.  
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If it is a multipage, is it stapled together or 

clipped together?  

MR. SCHACHTER:  It is stapled, Your Honor.  

THE COURT:  Okay, thank you.  You may proceed.  

BY MR. SCHACHTER:

Q Mr. Pearse, this is the loan agreement between Proindicus 

and Credit Suisse, is that correct?

A Yes, this is the original loan agreement. 

Q Privinvest is not a party to this loan agreement, is that 

correct?

A It is not. 

Q Mr. Boustani, to your knowledge, he didn't write this 

loan agreement?

A He did not. 

Q And Mr. Boustani didn't sign this loan agreement, is that 

correct?

A That's correct.

Q And in this agreement, Credit Suisse makes certain 

promises and representations to Proindicus, is that correct?

A Very few. 

Q And in this agreement, Proindicus makes certain promises 

and representations to Credit Suisse, is that correct?

A Yes. 

Q But Privinvest doesn't make any promises or 

representations in this agreement because it's not party to 
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this agreement, correct?

A That is correct.

Q Now, Mr. Bini showed you parts of this loan agreement.  

Do you recall that? 

A Yes, sir. 

(Exhibit published.) 

BY MR. SCHACHTER:

Q Do you recall that he showed you portions where -- where 

Proindicus says certain things about compliance with 

anti-corruption laws?

A I do. 

Q Can you find that provision in that loan agreement, 

please?  

A I have it now.  Thank you. 

Q Okay.  

And can you just tell the jury which page of this -- 

well, first of all, how many pages are in this loan agreement?

A 96. 

Q 96.  And can you tell me, on what page is the portion 

about corruption laws?

A 41. 

Q Okay, thank you.

MR. SCHACHTER:  And if we can just -- Mr. McLeod, 

can we put up 41, page 41, paragraph 19.2?

(Exhibit published.) 
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BY MR. SCHACHTER:  

Q And do you see where it says:  "The Borrower shall 

comply"? 

Do you see that?

A I do. 

Q And who -- what is the "Borrower"? 

A In this case, it's Proindicus. 

Q Thank you.  

And to be clear, sir, this agreement -- 

MR. SCHACHTER:  Can we go to the signature page, 

please, Mr. McLeod?  

(Exhibit published.) 

Q This is an agreement between Credit Suisse International, 

which is based in the United Kingdom, is that correct?

A Yes. 

Q And a Mozambican company, is that correct?

A Yes. 

Q Mr. Bini directed you to the portion of the agreement on 

"Payment Mechanics."  

Do you recall that?

A I do. 

Q Can you find that provision?  

A I have it. 

Q Okay.  What page is that one on?

A Page 66. 
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MR. SCHACHTER:  So -- and can we turn to that?  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And do you see here -- Mr. Bini asked you about this 

provision, paragraph 20 -- or section -- or paragraph 26 on 

page 66 of this loan agreement, is that correct?

A I believe that's right. 

Q And he asked you specifically -- do you recall he asked 

you something about CHIPS?

A CHIPS?  

Q Yeah.  Do you recall him asking you about CHIPS?

A I'm sorry, I don't recall that question. 

Q Okay.

You don't recall him asking you:  What's CHIPS?  And 

you said you didn't know what that is?

A I sort of recall a question about SWIFT, but not CHIPS.  

Q Okay.  

A I apologize. 

Q Are you familiar with something called CHIPS?

A No.  

Q You don't know that CHIPS is part of a -- part of the 

mechanics of global financial transfers? 

A No, that was dealt with by a different department in 

Credit Suisse. 

Q Exactly.  
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You worked at a bank, is that correct? 

A Yes, sir. 

Q But you didn't need to know, as part of your job, all of 

the details of the mechanics of the global payment financial 

system, did you?

A I needed to know how it worked, but the mechanics of 

actually entering the payments was done by a different 

department. 

Q And, in fact, you're completely unfamiliar with anything 

called CHIPS, part of the global financial payment system?  

You are unfamiliar with that?

A I couldn't describe it to you, no.  

Q Right.  

And you couldn't describe it because it wasn't part 

of what you did, even though you did work at a bank?

A Correct. 

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Thank you.  

BY MR. SCHACHTER:

Q Now, that loan agreement was dated February 28th, 2013, 

is that correct?

A That is correct.

Q And you did not get any payment from Privinvest until 

April 24th, 2013, is that correct?

A Yes, it is. 
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Q So you didn't -- at the time that Credit Suisse executed 

its loan agreement with Proindicus, you had not received 

anything from Privinvest, is that correct?

A I had not. 

Q You testified that a few days before Credit Suisse signs 

this loan agreement with Proindicus, you had a conversation 

with Mr. Boustani.  

Do you recall that?

A If you're referring to conversation in Mozambique on the 

25th or 26th of February, yes, I recall that. 

Q Exactly.  

That's a couple days before the loan agreement is 

signed, is that right?

A Yes, it is. 

Q And that conversation takes place in Mozambique in its 

capitol of Maputo, is that correct?

A That is correct.

Q We're going to talk more about that conversation, but for 

now I just want to go through some basics.  

You said going into this conversation you knew that 

Credit Suisse had charged Privinvest a much higher subvention 

fee than was required?

A I knew at the time that the subvention fee that was being 

negotiated was higher than was required by Credit Suisse to 

meet its economic thresholds for the loan, yes. 
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Q Thank you.  

Now, that subvention fee, that is a separate 

agreement between Credit Suisse and Privinvest, is that 

correct?

A Can you please explain what you mean by "separate," 

because it stands -- 

Q Sure.  

A -- alone.

Q We just looked at that loan agreement between Credit 

Suisse and Proindicus, right?

A Uh-hum. 

THE COURT:  You can't say "uh-hum."  You have to say 

yes or no.

THE WITNESS:  I'm sorry, sir. 

THE COURT:  It's all right.

THE WITNESS:  Could you repeat the question?

MR. SCHACHTER:  Yes.

BY MR. SCHACHTER:  

Q We looked at that 96-page loan agreement between Credit 

Suisse and Proindicus, is that correct?

A Yes, we did. 

Q There's nothing in there about a subvention fee, is 

there?

A There is not. 

Q Right.  
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That's what I mean, there is a separate agreement 

that was entered into between Credit Suisse and Privinvest 

that covered the subvention fee or what is called a 

"contractor fee," is that correct?

A That is, without the loan being at a rate which was below 

market rate.  So it would have not been a requirement for the 

subvention fee.  So the two contracts are inherently linked to 

the same financing.  

Q We are going to get to that, of course, but that's not 

really my question.  

My question, sir, is:  There is a loan agreement 

between Credit Suisse and Proindicus, correct?

A Correct.

Q Nothing in that loan agreement about the subvention fee, 

correct?

A Not that I recall. 

Q There is a separate document called the "Contractor Fee 

Letter," is that correct?

A Yes. 

Q And that is a separate agreement between Credit Suisse 

and Privinvest, correct? 

A Which was a condition for the loan being made, yes. 

Q Sir, is it a separate document?

A Yes. 

Q Is it a separate agreement?
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A Yes. 

Q Thank you.  

Now, you say that in this conversation in Maputo you 

told Mr. Boustani that Credit Suisse would actually take 

$11 million less than Privinvest had agreed to pay, is that 

correct?

A That is correct.

Q And it's your story, we're going to get into this in 

greater detail, but it's your story that going into this 

conversation, the -- you brought up that topic, is that right?

A I did. 

Q And the reason why you brought that up is because you 

wanted to ingratiate yourself with Privinvest, is that 

correct?

A At the time I saw an opportunity to develop a business 

with Privinvest, so this was a way of ingratiating myself. 

Q Thank you.  

And so you brought up this topic about the 

subvention fee, right?

A The topic had been a topic of discussion previously.  The 

opportunity to reduce it was a topic I brought up. 

Q Right.  

And you brought it up on one day and in response, I 

think you said, Mr. Boustani said nothing about that, correct?

A As far as I recall, on that day he said nothing about it. 
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Q And then it's your story that the next day there is a 

discussion about how much you think it could be reduced, 

correct?

A Correct.  

Q And according to your story, Mr. Boustani then offers to 

share -- 

MR. BINI:  Objection, Your Honor.  

THE COURT:  Overruled.  

Go ahead. 

BY MR. SCHACHTER:

Q Mr. Boustani -- there's a conversation about sharing half 

of that reduction with you?

A Yes, there was an offer from Mr. Boustani to share the 

reduction.    

THE COURT:  Keep your voice up, sir.  

BY MR. SCHACHTER:

Q Now, this is the only discussion that you had with 

Mr. Boustani about sharing any money with you before Credit 

Suisse signed the loan agreement with Proindicus on 

February 28th, is that correct?

A Yes, it is.  

Q Mr. Boustani did not say that he was offering you money 

in order to push through the loan that Credit Suisse would 

then sign with Proindicus on February 28th, correct? 

A He was offering to share half of the reduction of the 
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subvention fee. 

Q Yeah, that's not what I asked you.  Sir, my question was 

a different one.  

Mr. Boustani did not tell you that he was offering 

you money in order to push through the Proindicus loan that 

would be signed on February 28th, did he?

A I understood that the payment was conditional on the loan 

being made, but he did not use those words. 

Q Sir, you described to the jury a conversation that you 

had with Mr. Boustani in which you brought up that the 

subvention fee could be reduced, correct?

A I did. 

Q And according to you, Mr. Boustani said:  Oh, we'll share 

half of that reduction with you; correct?

A If there was a reduction, correct. 

Q At no point in that conversation did Mr. Boustani say to 

you:  Hey, Mr. Pearse, if you can push through the Proindicus 

loan, then I'll give you money; did he or did he not say that?

A He did not use those words. 

Q Thank you.  

Now, when you were doing your due diligence trip to 

meet with Mr. Boustani four months earlier, you were doing 

your job as a Credit Suisse banker, is that correct?

A Correct.

Q When you made your due diligence trip to Maputo in 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

SAM     OCR    RMR    CRR     RPR

913

January of 2013, you were doing your job as a Credit Suisse 

banker, is that correct? 

A That is correct. 

Q And as we've now established, that loan agreement signed 

February 28th, 2013, correct?

A Correct.

Q You did not make any false statements in relation to the 

diligence that Credit Suisse had conducted in order to decide 

whether to sign that loan agreement on February 28th, did you? 

A Not that I'm aware of. 

Q Now, Mr. Bini asked you what you did that defrauded 

investors.

Do you recall that?

A Yes. 

Q And you said:  "I did two things.  I received unlawful 

payments and kickbacks in relation to those.  I also helped to 

ensure that the bank's internal policies were avoided by 

providing false statements in relation to the diligence that 

the banks conduct in order to decide whether to make a loan, 

and that information was withheld from the investors."  

Do you recall giving that testimony? 

A Yes, sir, I do.  

Q You did not make any false statements in relation to the 

diligence that Credit Suisse had conducted before signing that 

loan agreement on February 28th, did you?
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A I did not for Proindicus. 

Q And, sir, to be clear, you did not have authority at 

Credit Suisse to give out a loan, did you? 

A No, I did not. 

Q There was a whole process of review at Credit Suisse, is 

that correct?

A That is correct.  

Q There were a number of people at Credit Suisse that 

needed to approve a transaction like that before it would go 

through, is that correct?

A Yes, it is. 

Q A man named Peter Stevens, who was head of credit at 

Credit Suisse, he needed to approve this loan, is that 

correct? 

A Yes, he did. 

Q He's, by the way, in London, is that correct? 

A He was at that point, yes.  

Q Moritz Nebe, who was the credit risk memo analyst, he 

also needs to sign off on this loan, is that correct?

A That is correct.  

Q Mr. Nebe also based in London?

A At that time, yes, he was. 

Q There is a group called Anti-Money Laundering, and the 

Legal Department, they also have a role in approving a loan 

like this, is that correct? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

SAM     OCR    RMR    CRR     RPR

915

A That's correct.

Q Your direct boss, a man named Chris Corson, he also 

needed to approve this loan, is that right?

A Yes, he did.  

Q A man named Gael de Boissard, I'll spell it, G-A-E-L, 

space, d-e, space, B-O-I-S-S-A-R-D.

Do you know who that person is? 

A Yes, I do. 

Q He's the head of Fixed Income in London? 

A He was at the time, yes. 

Q And he also needed to approve this loan, is that correct?

A He was part of the approval process. 

Q And none of those people that I just mentioned were 

involved in what you called the "criminal conduct," is that 

right?

A They were not.  

Q Now, by the way, part of Credit Suisse's internal review 

process was determining whether or not Privinvest's charges 

were reasonable.

Do you recall that?

A That was one of the questions that we investigated, yes. 

Q And -- well, withdrawn.  

Nothing about Privinvest -- Privinvest's charges 

were part of that credit risk memo that we saw earlier, is 

that correct?
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A I don't recall if they were in there.  I do recall having 

a conversation. 

Q Information about Privinvest's charges was provided to 

all those people that we just discussed?

A I'm sorry, sir, without looking at the document, I don't 

recall if it was in there. 

Q All right, we'll look at that document in a few moments.  

Do you recall that Mr. Bini asked you about the fact 

that the loan proceeds were paid directly to Privinvest, and 

you said that was not typical, in your experience?  

Do you recall giving that testimony?

A Yes. 

Q Now, you are aware, are you not, that it costs millions 

of dollars to build the vessels that Privinvest agreed to 

provide to Proindicus?

A I am not aware of the cost of building those vessels. 

Q Do you understand that there are costs associated with 

building a ship of the size that Privinvest provided to 

Proindicus?

A Yes.  

Q Do you understand, whether you do or not just let us 

know, do you understand that Privinvest also needed to set up 

a manufacturing process and buy the raw materials that would 

be needed in order to build those vessels?

A I don't know about the process. 
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Q Now, Privinvest being paid in advance of starting 

construction, that was not a secret at Credit Suisse, was it? 

A No.  

(Continued on the following page.)
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CROSS EXAMINATION

BY MR. SCHACHTER:  (Continuing)  

Q In fact, it was right there in the credit risk memo that 

Mr. Bini showed you, wasn't it? 

A I don't recall if it was in there, but it was known to 

the bank that the contractor was being paid up front. 

Q Well, let's refresh your recollection on that.  Can we 

please show you Government Exhibit 2212 in evidence.  

(Exhibit published.) 

Q This is the credit risk memo that you described in your 

testimony; is that correct? 

A It is. 

Q And it was sent to all of the people that are listed on 

the cover? 

A Yes. 

MR. SCHACHTER:  If we can please turn to page 4 of 

the credit risk memo, Mr. McLeod.  Actually, the bottom part.  

Q See where it says "summary terms"?  

A Yes, I do. 

Q And can you just -- I would like to direct your attention 

to the section that says, "By draw and use of proceeds."  Do 

you see that? 

A Yes. 

Q And it says, "Single drawdown disbursed to the contractor 

at closing as upfront payment for the full project cost."  Do 
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you see that? 

A I do. 

Q Does that refresh your recollection that right there on 

page 4 of the credit risk memo provided to all of the people 

at Credit Suisse that are going to have to consider whether 

Credit Suisse is going to extend this loan that this is 

information was provided to all of them? 

A It does, and thank you. 

Q Are you also aware, by the way, that although Privinvest 

did receive the money upfront, that it also guaranteed in its 

contract that Proindicus -- that it guaranteed in its contract 

with Proindicus to return the money if it didn't provide the 

boats, equipment, and services that were promised under the 

contract?  Do you recall that? 

A I do. 

Q In fact, may I just show you Government Exhibit 2085 in 

evidence.  

MR. SCHACHTER:  The first paragraph, please, Mr. 

McLeod.  

Q Did you write, on November 19, 2012, "On point one, I 

thought that Mozambique had agreed to pay the full contractual 

amount up front with AM" -- and that's Abu Dhabi MAR? 

A I believe so, yes. 

Q -- "providing bank guarantees to return the money if they 

did not supply the goods/services."  That's the guarantee that 
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you are referring to; is that right? 

A Yes. 

Q Thank you.  

Now, I'd like to speak to you about the negotiation 

between Credit Suisse and Mozambique over the terms of the 

loan.  Fair to say that this was a hard-fought negotiation 

between Credit Suisse and Mozambique?  Is that how you would 

characterize it?  

A I would characterize it as a transaction which took a 

long time to be finalized.  My involvement was later in the 

process, so I don't recall exactly what was being fought over, 

if it was fought over. 

Q Great.  Can you explain to the jury, when you say this 

was a process that took a long time, can you explain to the 

jury what you mean by that? 

A Yes.  I believe this was a project that came to the 

attention of Credit Suisse in early 2012.  At that time, I 

elected a member of my team to be responsible for looking at 

this project and agreeing to the terms and that was Surjan 

Singh.  With all projects of this type, my involvement only 

came in to the extent the project was realized, became more 

serious, and that was in about September of 2012, and then 

ultimately, as you pointed out, sir, the loan was made in 

March of 2013. 

Q So, this whole process of -- this whole loan process took 
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a pretty long time? 

A The process of agreeing the loan was relatively short.  

The process to get the engagement with the Mozambican 

Government took until 2013.  The bank was unable to do the 

loan without the guarantee.  It only became clear to Credit 

Suisse in January, February 2013 that the guarantee would be 

provided. 

Q Great.  Now, during the course of these negotiations, 

there was a distance between what Credit Suisse was demanding 

in terms of an interest rate and what interest rate Mozambique 

would be willing to pay; is that correct? 

A I don't recall that, sir.  I wasn't involved in those 

discussions at the early stages. 

Q Let me see if any of this refreshes your recollection.  

Do you recall that Credit Suisse initially wanted Proindicus 

to pay an interest rate of 6.5 percent, plus LIBOR, a LIBOR 

rate at the time? 

THE COURT:  What is LIBOR?  

THE WITNESS:  London Interbank Offer Rate. 

THE COURT:  Thank you.  Please continue. 

Q And do you recall that that rate -- that is a rate, it's 

kind of a very low-risk interest rate that banks will lend to 

each other at, is that the London Interbank Offer Rate? 

A Yes.  That is the rate at which banks lend to each other 

in the interbank market. 
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Q So it's viewed as a very -- the kind of rate that applies 

to very low-risk loans; is that correct? 

A It's -- I guess equivalent here is the Fed rate.  So it 

is equivalent to the Bank of England rate registered by the 

Central Bank. 

Q Do you recall at this point in time it was about .5 or .6 

percent, was the 12-month LIBOR rate, if you know? 

A I don't recall the time.  Sorry. 

Q Fine.  Do you recall that Credit Suisse was demanding, 

they would only extend the loan if they got six-and-a-half 

percent from Mozambique? 

A I don't recall the exact numbers.  I recall that the 

commercial rate for the loan was in the region of six to seven 

percent.  

Q Do you recall that Credit Suisse also demanded or was 

asking for a fee of about 2.85 percent? 

A I'm sorry, I don't recall that. 

Q That fee -- can you describe to the jury what does it 

mean for a bank to charge a fee like that of 2.85 percent on a 

loan? 

A I'm sorry.  Could you ask the question?  What do you mean 

by -- 

Q A fee.  When I say the -- when you would say that Credit 

Suisse is demanding six-and-a-half percent interest and a fee 

as well of around 2.85 percent, what does it mean for a bank 
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to charge a fee associated with a loan? 

A The fee is, as it suggests, it is a payment that the bank 

receives in addition to the interest rate which it receives on 

an annual basis, or semi-annual basis.  It is upfront payment 

of an amount of money equal to that percentage multiplied by 

the size of the loan. 

Q Great.  Thank you.  Do you recall also that Credit Suisse 

wanted this loan to be repaid in five years? 

A I believe that was the case originally. 

Q But the Minister of Finance of Mozambique didn't respond, 

sure, it doesn't matter what interest rate it charged because 

our plan is to get the money and default on the loan?  Is that 

what the Minister of Finance of Mozambique said? 

A Not to me. 

Q In fact, the Minister of Finance rejected Credit Suisse's 

proposal; isn't that correct? 

A I don't know if it rejected it. 

Q Well, do you recall that the Minister of Finance wanted 

the loan to be on what are called concessional terms? 

A I recall that the loan was made on concession terms.  I 

didn't have a discussion with the Minister of Finance whether 

it was he who wanted them.  But the loan was ultimately 

granted on concessional terms. 

Q Sure.  Do you recall -- withdrawn.  

Sir, you told the Government in your first meeting 
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in May that Chang wanted the loan on concessional terms?  

Isn't that what you told the Government when you met with them 

in May? 

A Yes.  When I finally met Mr. Chang in February of 2013, I 

became aware of it, it was his request.  But the time you are 

referring to was in 2012, I believe. 

Q I wasn't specific to a time period, but thank you.  I 

will try to be more clear.  

Mr. Chang didn't want Mozambique to pay 

six-and-a-half percent and he rejected that offer? 

A The terms were revised from six and a half percent down 

to I believe 3.2 percent. 

Q Right.  Now, this term, concessional terms, that is going 

to need some explanation.  Can you please explain to the jury 

what does it mean to say Mozambique wanted the loan on 

concessional terms? 

A As far as I am aware, the terms of the IMF program that 

Mozambique had with the IMF, there were two types of borrowing 

that were recorded:  Concessional loans and long concessional 

loans.  Long concessional loans are loans such as commercial 

loans which are made on normal market rates, such as the MAM 

transaction.  

Concessional borrowing tends to be from Government s 

or super national agencies which are -- which are interest 

rates which are lower than the long concessional and for 
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longer periods of time.  So, for example, donor countries 

would make donations by way of loan, sometimes interest free, 

sometimes with repayment of 20-plus years.  So the distinction 

is concessional means submarket rates of interest and length 

of time to repay; long concessional means market rates in 

normal commercial banking terms. 

Q Thank you.  Very helpful.  

So Credit Suisse is offering a loan of hundreds of 

millions of dollars but said you need to pay us six-and-a-half 

percent, Mozambique didn't say great, let's get the money, we 

will agree to those terms, did it?  

A No. 

Q Instead, Mozambique responded and said, hum, you know 

what, we want to pay concessional terms which you describe as 

a much lower interest rate; is that correct? 

A They wanted to pay a lower interest rate.  It wasn't a 

concessional loan within the definition of the IMF program, 

but it was the lower than the market required in order to make 

the loan. 

Q Right.  In fact, do you recall that Mozambique's Minister 

of Finance countered and said we will pay 1.9 percent?  Do you 

recall that? 

A I don't, sir. 

Q Do you recall that the Minister of Finance responded that 

they didn't want to pay anything for the first five years, 
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they wanted to get the money, but then have a grace period of 

five years before they had to repay the loan? 

A Again, I don't recall that. 

Q Do you recall that they didn't want to pay the loan for 

20 years? 

A No. 

MR. SCHACHTER:  Can I have a moment, Your Honor?  

THE COURT:  Of course.  

MR. SCHACHTER:  Your Honor, we will offer Government 

Exhibit 2251 and 2252. 

THE COURT:  Any objection to 2251?  

MR. SCHACHTER:  2251 and 2252, they are marked as 

two separate Government exhibits. 

THE COURT:  Any objection to any either of those?

MR. BINI:  No objection, Your Honor. 

THE COURT:  They are admitted.  You may publish.     

(Government's Exhibits 2251 and 2252 received in 

evidence.) 

(Exhibit published.) 

MR. SCHACHTER:  Mr. McLeod, if you could put up 

2251. 

Q So this is a -- can we actually -- this is a letter from 

the Minister of Finance regarding EEZ monitoring and 

protection system.  Do you see that? 

THE COURT:  It is kind of blurry.  Blow it up.  
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Thanks.

A Could you show me the top of the letter, please. 

Q Sure.  Do you see that's a letter from the Minister of 

Finance of Mozambique? 

A Yes, it's from the Ministry of Finance. 

Q And it writes, "Dear sir, I would like to acknowledge 

with thanks" -- 

THE COURT:  Vader. 

MR. SCHACHTER:  Sorry. 

THE COURT:  Slow it down when reading.  We all do 

it. 

Q "I would like to acknowledge with thanks receipt of your 

letter dated December 31, 2011, covering a proposal to supply 

the exclusive economic zone protection and monitoring system."  

It goes on to talk about the project financing proposal.  

The second paragraph says, "We are very encouraged 

that the proposal has come at a time when the country is 

receiving significant investment in the oil and gas industries 

which given the prevailing security risk associated with 

piracy on the Mozambique canal require increased protection.  

Similarly, our vast marine flora and fauna resources, which 

are magnets in the attraction of tourism, equally requiring 

the same amount of attention." 

MR. SCHACHTER:  And then, Mr. McLeod, turn to the 

second page, please.  I'm sorry, the second exhibit, 
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Government Exhibit 2252, which is the second page of that 

letter.

Q And in this letter, do you see it is signed by the 

Minister of Finance, Manuel Chang?  

A Yes, I do. 

Q It says, "I would like to encourage you to continue your 

effort to identify a source of financing which meets 

cumulatively the following interest rate 1.9 percent, grace 

period five years, maturity 20 years.  Do you see that? 

A Yes. 

Q All right.  And do you see it's dated August 31, 2012? 

A I do.  

MR. SCHACHTER:  You can take that down.  Thank you.  

Q Now, ultimately, the agreement is that Mozambique or, 

rather, Proindicus is going to pay an interest rate of about 

3.2 percent plus the LIBOR rate at that time? 

A That is right. 

Q And that was it, that 3.2 percent interest rate was 

immovable; is that correct? 

A What do you mean by "immovable," sir?  

Q Well, do you recall telling the prosecutors when you met 

with them in May the 3.2 percent interest rate was immovable?  

Do you recall telling that to the prosecutors at that point in 

time? 

A I don't recall using those words. 
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MR. SCHACHTER:  Your Honor, may I show just for the 

witness and counsel Exhibit AP-1 at page 4?  

THE COURT:  You may. 

Q Sir, take a moment.  Look that over to yourself and tell 

us if that refreshes your recollection that you told the 

prosecutors, when you met with them, the 3.2 percent interest 

rate was immovable? 

A Yes.  Thank you.  

Q Thank you.  

MR. SCHACHTER:  You may take that down. 

Q But in order for this loan to be economically viable for 

Credit Suisse, Credit Suisse needed at least a six or 

six-and-a-half percent interest rate; is that correct? 

A Yes.  Together with the fees. 

Q Right.  And that's when we get to the fees.  So, to 

bridge that gap between what Mozambique was willing to pay and 

what Credit Suisse wanted the loan to pay, Credit Suisse 

needed what you have described as a subvention fee; is that 

correct? 

A That is correct.  

Q I want to make clear, let's discuss what a subvention fee 

is, okay?  

Proindicus was borrowing $372 million from Credit 

Suisse; is that correct? 

A Yes. 
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Q And that money is supposed to pay what Privinvest was 

charging to build this coastal monitoring system? 

A Part of the money was going to pay that, yes. 

Q And the money that Proindicus borrowed was going to be 

paid, as we just saw in that credit risk memo, was going to be 

paid directly to Privinvest; is that correct? 

A It was. 

Q And Proindicus would then repay the amount of the loan, 

plus interest over time; is that correct? 

A That is correct. 

Q But Proindicus didn't want to pay the interest rate that 

Credit Suisse wanted of six or six-and-a-half percent, and, 

so, Privinvest, agreed to step in and pay what is called a 

subvention fee? 

THE COURT:  Would you read the question back, 

please.  

(Question read.) 

THE COURT:  You may answer.

A Without the subvention fee, Credit Suisse would not have 

wrote the loan, so it was required to come from somewhere.  In 

this case, it came from Privinvest. 

Q Let's talk about what the mechanics are of that 

subvention fee.  That existence of a subvention fee, what that 

means is that Credit Suisse did not actually pay out the full 

$372 million that was being borrowed; is that correct? 
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A It did not. 

Q So Credit Suisse is agreeing to loan $372 million and 

it's going to get interest as if the loan was $372 million, 

but Credit Suisse is paying an amount that is less than $372 

million; is that correct? 

A When the loan was distributed, the bank netted off all 

fees that were due to it, whether it was the subvention fee or 

the arrangement fee. 

Q Right.  

But that -- and what that means mechanically is that 

Credit Suisse didn't pay out $372 million, it actually only 

paid out approximately $328 million; is that correct? 

A I can't do the math in my head, but the choice was to pay 

it out and receive it back or just not pay it out at all.  So, 

mechanically it did not pay it out.  You're correct.

Q Thank you.  

And the reason why Credit Suisse is paying out 328 

million instead of 372, that difference is what's called 

Privinvest paying a subvention fee; right?

A Partly it was a subvention fee and partly it was the 

arranger fees. 

Q Thank you.  Actually, $38 million of the difference 

between what Credit Suisse paid out of 328 million and 372, 

the difference of $38 million is the subvention fee? 

A That is correct. 
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Q It's a complicated sounding term for what really just 

means Credit Suisse is paying less money, would you agree with 

me? 

A It's a subsidy to make the loan economic for Credit 

Suisse.  The mechanics of how it happens is to my mind 

irrelevant.  It's the money that Credit Suisse is receiving 

for making the loan, the risk it's taking. 

Q Thank you.

And the other about $6 million in that difference, 

what Credit Suisse calls the arranger fee that it's receiving; 

is that correct? 

A Yes.  That's correct. 

Q Right.  

But that arranger fee and the subvention fee, that 

is the difference between the total loan amount of 372 million 

and the amount that Credit Suisse actually needs to pay out, 

which is 328 million; correct?

A That -- correct.

Q Right.  So, I'm sorry, just because it's a complicated 

concept, so I just want to make sure that we have it.  

Those fees, that means that Credit Suisse gets to 

pay out less money than the total loan amount; right?

A Yes.  But the subvention fee was used as a subsidy, so on 

the other side, when Credit Suisse sells the loan, it has to 

pay part of the subvention fee to investors to get the loan 
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economics back up to the six, six-and-a-half percent that was 

required in order for distribution. 

Q We're going to talk about the relationship between Credit 

Suisse and those investors in a moment.  For now --

A I'm just trying to explain a complicated -- 

THE COURT:  You can't take over each other.  

Why don't we take a 15-minute comfort break and then 

we will come back and we will break for lunch around 1:00.  

Is that okay, ladies and gentlemen?  And don't talk 

about the case yet.  

(Jury exits the courtroom.) 

THE COURT:  Thank you.  

You may step down from the witness stand, Mr. 

Pearse.  Again, don't talk with anyone about your testimony 

during the break.  

Ladies and gentlemen of the public, you may be 

seated.  

Do we have any procedural issues to address while 

the jury is out and the defendant is present?  

MR. BINI:  Not from the Government. 

THE COURT:  Anything from the defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right.  We will take our 15-minute 

break.  See you then. 

MR. BINI:  Thank you. 
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(Recess taken.) 

(In open court - jury not present.) 

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.  

THE COURT:  Thank you.  We have the appearances.  

Do we need to discuss any procedural issues before 

we bring the jury back in?

MR. BINI:  Your Honor, one brief matter. 

THE COURT:  You may be seated. 

MR. BINI:  May I request approach at sidebar, Your 

Honor?  

THE COURT:  A sidebar issue, of course.  

(Sidebar held outside the hearing of the jury.) 

(Continued on the next page.)
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(The following occurred at sidebar.) 

THE COURT:  Yes?

MR. BINI:  Your Honor, Your Honor, I know that this 

is unintentional, but I just wanted to raise that the 

Government objects to defense counsel when he gets an answer 

from the witness. 

THE COURT:  Commenting on the testimony. 

MR. BINI:  Commenting, saying exactly, right. 

THE COURT:  I thought about saying something, but 

then I thought what is the difference between a distinguished 

counsel's verbal tic that he is allowing to go until the judge 

takes issue with it or the prosecutor raises it, as opposed to 

a young lawyer to whom the judge would say young man, let me 

tell you something, when you learn how to try a case, you will 

know better than to comment on the testimony of witnesses, so 

I'm just going to tell you this once young man.  I don't know 

exactly where that zone is, but anything else?

MR. BINI:  That's it, Your Honor.  It's the exact 

and the right we object to. 

MR. SCHACHTER:  Noted. 

THE COURT:  Understood.  We all have our verbal 

tics, but you got to reign in the ones that are problematic or 

that can be problematic because sooner or later you are going 

to comment on something that you would really like the judge 

not to interrupt the flow of testimony and they are going to 
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object and I am going to have to sustain the objection and 

warn you and you are going to go I wish he had done it on the 

stuff that didn't really matter so much earlier.  Did I say 

that out loud?  Yes, I'm afraid I did.  Not that I ever did 

anything like that when I was practicing law.  I think we 

understand each other. 

MR. SCHACHTER:  Noted. 

THE COURT:  Thank you, Your Honor. 

MR. BINI:  Thank you, Your Honor. 

(Sidebar concluded.)

(Continued on the following page.)
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(In open court - jury not present.) 

THE COURT:  Is there anything else before we bring 

the jury back?

MR. BINI:  Not from the Government. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Mr. Jackson, bring the jury back, 

please. 

MR. SCHACHTER:  Your Honor, may I return to the 

podium?  

THE COURT:  Yes.  Of course. 

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  And let's get the witness back to the 

witness stand.  

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, thank you for your patience.  We dealt with 

a few procedural issues in your absence.  It will hopefully 

speed things along.  We appreciate it.  Please be seated.

We will probably go to about 1:15 and then take our 

lunch break then for planning purposes.

All right.  Counsel, you may continue.

By the way, Mr. Pearse, did you discuss your 

testimony with anyone during the break?  

THE WITNESS:  I did not, Your Honor. 

THE COURT:  Thank you.  Please be seated.  You may 
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continue, counsel. 

MR. SCHACHTER:  Thank you, Your Honor. 

BY MR. SCHACHTER:  

Q Mr. Pearse, am I correct that a contractor paying a 

subvention fee as part of a loan is not unusual?  

A It is relatively unusual in my experience, but it has 

happened in my experience. 

MR. SCHACHTER:  Your Honor, may I show the witness 

Government Exhibit 2212 in evidence?  

THE COURT:  Yes.  You may publish. 

(Exhibit published.) 

Q Sir, we have now looked at this a number of times.  This 

is the credit risk memo at Credit Suisse? 

A Yes. 

MR. SCHACHTER:  And, Mr. McLeod, can you please turn 

to the last page of that exhibit.  Can you please blow that 

up.  

Q Does this internal memo at Credit Suisse say, "The 

subvention fee will be deducted from the proceeds of the loan 

upfront which is market practice"?  Do you see that, sir?

A Yes, I do. 

Q And then in the next paragraph, do you see where it says, 

"There are numerous precedents for transactions structured 

with an upfront subvention fee where there is a gap between 

the lender's required interest rate and the borrower's 
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ability/desire to accept such an interest rate.  In such 

cases, a subvention fee is introduced when the contractor is 

willing to subsidize the financing in order to complete the 

project."  Do you see that? 

A I do. 

Q And then it goes on to say, "Recent such financing that 

come across syndicate and structuring include," and it 

provides a number of examples, does it not? 

A Yes, it does. 

MR. SCHACHTER:  Mr. McLeod, you can take that down.  

Q Now, after your conversation with Mr. Boustani in Maputo, 

the subvention fee was reduced; is that correct? 

A Yes, it was.

Q There had been an agreement between Credit Suisse and 

Privinest that the subvention fee would be $49 million; is 

that correct?  

A Prior to that conversation, yes, it was $49 million. 

Q And then we looked at Government Exhibit 4.  Can we just 

put up the front page of that again, please.  This is the loan 

agreement that's dated February 28, 2013; is that right? 

A That's correct. 

Q And it is after this time that the subvention fee was 

reduced; is that correct?  

A I don't recall the exact date when the fee letter was 

signed, but it was subsequent to this, yes. 
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MR. SCHACHTER:  I'd like to show you and introduce 

Government Exhibit 2210. 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  It is admitted.  

(Government's Exhibit 2210 received in evidence.)  

THE COURT:  You may publish. 

(Exhibit published.) 

MR. SCHACHTER:  Mr. McLeod, please highlight the 

bottom part.  

Q This is now an e-mail between Mr. Boustani and Ms. Subeva 

dated March the 10th of 2013; is that correct? 

A Yes, it is. 

Q And it makes a reference to, if you see, "It would be 

better to keep the subsidy only between CS and us."  Do you 

see that? 

A I do. 

Q That subsidy, that's a subvention fee; is that correct? 

A I have not seen this before.  I believe that's what it's 

referring to. 

Q Do you see on March the 10th, Mr. Boustani says, 

"Especially after we have managed to reduce it to $40 

million"?  Do you see that? 

A Yes, I do. 

Q Now, so, and then after March the 10th, so after the loan 
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agreement and then after March 10th, the subvention fee is 

reduced further from there; is that correct?  

A It was ultimately $30 million. 

Q Right.  And I'd like to show you Government Exhibit -- 

I'd like to show and offer Government Exhibit 9.  

THE COURT:  Any objection to Government Exhibit 9 

coming into evidence?

MR. BINI:  No objection, Your Honor. 

THE COURT:  It's admitted.  

(Government's Exhibit 9 received in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

Q This is the contractor fee, a letter that you referenced 

earlier?  

MR. SCHACHTER:  Mr. McLeod, can we show Mr. Pearse 

both pages, each of the pages of the exhibit so he is able to 

see them.

(Continued on following page.)
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(Continuing.)  

MR. SCHACHTER:  I'll take that first, Mr. Pearse.  

EXAMINATION CONTINUES

BY MR. SCHACHTER: 

Q So, you can see at the top it says "Contractor Fee 

Letter," and it says to Privinvest from Credit Suisse 

International.  

Do you see that?

A Yes, I do. 

Q And it has a date on it, March 21st of 2013?

A Yes. 

Q And if you look at the Contractor Fee section in the 

middle of the page, do you see at the end it says, "The 

contractor agrees to pay to the arranger for its own accounts 

a fee in dollars of $38 million flat."  

Do you see that?  

A Yes. 

Q And the arranger, that is Credit Suisse International, 

the UK bank, is that correct?

A That is correct.

Q And then if we can look to the last page, the signatures.  

The part to this agreement -- well, it's signed by Credit 

Suisse International, Credit Suisse AG London branch, and 

Privinvest Shipbuilding; is that correct?

A Yes, it is. 
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Q In fact, you signed this agreement, did you not? 

A I did. 

Q And this March 21st -- well, withdrawn.  

Now, at this point in time, March 21, 2013, Credit 

Suisse had not actually sold any part of the Proindicus loan 

to any bank or hedge fund, isn't that correct?

A At this point, the loan hadn't been made yet.  I believe 

the loan was disbursed the following day or the day after.  I 

do not know when the loan was sold to banks or the syndicate 

members, the dates. 

Q Do you recall that the loan was actually disbursed the 

same day as this contractor fee letter, March 21 of 2013, do 

you -- 

A I -- 

Q -- recall that? 

A I'm sorry.  Excuse me, sir.  I recall it being a 

subsequent date, but they were disbursed.  

Q Fair enough.  

Do you recall that the first sale by Credit Suisse 

of any part of the Proindicus loan is to the Bank of 

Mozambique after Credit Suisse had already paid out the loan 

to Privinvest?  Do you recall that?

A I don't.  I wasn't directly involved in the sale of the 

loans. 

Q Do you recall that Credit Suisse actually receives money 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

SAM     OCR    RMR    CRR     RPR

944

from the sale of the loans months after it had disbursed the 

loan to Privinvest?

A Again, I wasn't directly involved, so I don't recall 

that. 

Q Well, let's talk about how Credit Suisse sold the 

Proindicus loan to banks and asset managers.  

That is a process that you described called 

syndication, is that correct?

A Yes, it is. 

Q All of the syndication for the Proindicus loan was done 

by a Credit Suisse employee named Dominic Schultens, is that 

correct? 

A No, it's not correct.

Q Sir, do you recall being interviewed by the prosecutors 

on July 20th of 2019?

A I don't recall that particular event, but if you could 

refresh my memory. 

Q Sure.  

MR. SCHACHTER:  Mr. McLeod, could we show just the 

witness and counsel, please, the front page of Government 

Exhibit 3500-AP- 6?  

And if we can show him the first paragraph, and then 

the lines at the bottom.  

BY MR. SCHACHTER:

Q And, sir, please, just look at this to yourself and let 
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us know when you're done.

(Pause.)

A Thank you. 

Q Does that refresh your recollection that you sat for an 

interview with the prosecutors on July 20th of 2019?

THE COURT:  July 22nd.  July 22nd of 2019?  You said 

July 20th.  I am looking at the date at the bottom. 

MR. SCHACHTER:  I just want to direct -- 

THE COURT:  Well, there are two dates on this 

document; one says investigation on July 20th of 2019; and 

then there is a date drafted, which is July 22nd of 2019.  

So which date are you asking about?  

MR. SCHACHTER:  May I ask the witness a different 

question, Your Honor?

THE COURT:  You may. 

BY MR. SCHACHTER:

Q Do you recall being interviewed in July of 2019?

A I do. 

MR. SCHACHTER:  Okay, you may take down that 

Mr. McLeod. 

Q Isn't it true, sir, that in that interview with the 

prosecutors on July 20, 2019 you told the prosecutors all of 

the syndication was done by Schultens; isn't that what your 

told the prosecutors?

A I don't recall those words. 
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MR. SCHACHTER:  Mr. McLeod, can you please put up 

page 3 at the bottom of Exhibit 3500-AP-6 for the witness, 

please?

BY MR. SCHACHTER:

Q Sir, does that refresh your recollection that you told 

the prosecutors all of the syndication was done by Schultens?

A It does not, no.  

MR. SCHACHTER:  You may take that down. 

Q Now, Mr. Schultens, you will agree with me, worked in 

syndication at Credit Suisse, that was part of his role?

A I think so.  There's a misunderstanding of how 

syndication works that we're struggling between the two of us.  

Q Does -- 

THE COURT:  No, no, no, no.  He asks the questions, 

you answer them.  

So what is the question that you asked, sir?

Q Was part of Mr. Schultens' role syndication?

THE COURT:  Yes or no?  

THE WITNESS:  Yes. 

THE COURT:  Next question. 

BY MR. SCHACHTER:

Q Did he work at Credit Suisse in London?

A He did. 

Q Now, when Credit Suisse made this loan, one of the things 

it had was the right to be repaid by Proindicus, the principal 
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on the loan plus interest, is that correct?

A Yes, it is. 

Q And Credit Suisse also had the guaranty from the 

Government of Mozambique that it would repay the loan if 

Proindicus did not, is that correct?

A That is also correct. 

Q And you explained during your testimony that Credit 

Suisse was willing to lend because of this guarantee, is that 

correct?

A Yes, it is. 

Q Mr. Bini showed you a document with the projected revenue 

from Proindicus.  

Do you recall that?

A I do. 

Q Is it fair to say that Credit Suisse was not taking on 

the risk of how that project would perform?

A That is true. 

Q As you put it, the risk that the banks were prepared to 

take was sovereign risk; the risk of the government, not the 

risks of the project.  

Do you recall giving that testimony? 

A I don't recall those words, but that was my belief, yes.  

Q Fair to say that Credit Suisse understood that a startup 

Coast Guard project may or may not make money?  

A It's fair to say without the Government guarantee, Credit 
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Suisse would not have made the loan. 

Q The expectation that the project would generate revenue, 

that was not -- well, withdrawn.  

MR. SCHACHTER:  May I have a moment, Your Honor?

THE COURT:  Yes.

(Pause. ) 

MR. SCHACHTER:  If we can, please, put back up 

Government Exhibit 2212 in evidence.  

THE COURT:  Yes, of course.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And I would like to direct your attention, sir, to 

page 4.  This is the credit risk memo, and I would like to 

direct your attention to page 4.

MR. SCHACHTER:  And, Mr. McLeod, can you please 

highlight the third paragraph?  

(Exhibit published.) 

MR. SCHACHTER:  And if you can please highlight the 

last sentence of that paragraph.  I'm sorry, the last 

sentence.  

BY MR. SCHACHTER:

Q Do you see, sir, where it says:  "CS repayment will not 

in any way be linked to the construction or performance of the 

project or the contractor."

Do you see that?
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A Yes, sir, I do. 

Q And that's a reference to the fact that Credit Suisse has 

a guarantee from the Government of Mozambique, correct?

A That was the basis of that statement, yes.  

(Continued on the following page.)
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BY MR. SCHACHTER (Continuing):

Q And this is why you said the only risk that Credit 

Suisse was ever prepared to take was the Government of 

Mozambique, not the project. 

A That is correct.

MR. SCHACHTER:  You can take that down.

Q And fair to say that the risk of whether Mozambique would 

repay its debts, that was a significant risk; isn't that 

correct?

A The credit risk of Mozambique was at the lower end of 

comparable sovereigns, yes.

Q You're familiar with credit rating agencies like Standard 

& Poor's or Fitch or Moody's?

A Yes.

Q And one of the things that they do is they rate the risk 

that a debt won't be repaid; is that correct?

A Yes.

Q And a lot of bonds are rated; is that correct?

A To the best of my understanding, yes.

Q A U.S. Treasury bond you know is rated AAA; is that 

correct?

A That, I don't know, sir.

Q Do you have an understanding that at least in the view of 

the rating agencies, there's basically no risk -- withdrawn.

The U.S. Government has not defaulted on its debts; 
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is that correct, if you know?

THE COURT:  Not yet anyway.

A Not that I'm aware of.

Q But there are some bonds that are called "junk bonds." 

Are you familiar with that term?

A Yes, I am.

Q That is a reference to a bond that is not what is called 

"investment grade;" is that right?

A You are correct.

Q And those noninvestment-grade bonds are viewed as riskier 

investments than investment-grade bonds; is that correct?

A That is correct.

Q Standard & Poor's and Fitch rated the Country of 

Mozambique and the likelihood that Mozambique would not repay 

its debts; is that correct?

A They did.

Q And that information was provided to the banks and hedge 

funds, asset managers, that were considering whether to buy 

the Proindicus debt from Credit Suisse; isn't that correct?

A I don't believe it was provided, but it is a public 

document so they had access to that information.

Q Well, there was a memorandum that Credit Suisse prepared 

which gave information about the Proindicus loan to investors; 

isn't that correct?

A Yes.
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Q And that memorandum is something called a "confidential 

information memorandum;" is that correct?

A Yes.

Q It sometimes is referred to by the shorthand "CIM;" is 

that right?

A I never heard it called that before.

Q Okay.  I must be wrong.  

There is something called a confidential information 

memorandum, which is information about the investment provided 

to investors. 

THE COURT:  You know, counsel, saying "I must be 

wrong," you know better than that.  So, please, don't comment 

on the testimony, just ask the questions, get the answers.

Madam Reporter, would you read the last question 

back, please? 

(Record read.) 

A Yes.

Q Credit Suisse prepares this confidential information 

memorandum; is that correct?

A It did in this case, yes.

Q And the purpose of that confidential information 

memorandum is to provide to investors that are considering 

whether to buy the loan with the important information about 

that potential investment; is that correct?

A The objective is to provide a summary of the loan and the 
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underlying rationale for the loan to allow investors to make a 

decision as to whether or not they want to participate and buy 

a piece.

Q I'd like to now show you Government Exhibit 3 in 

evidence, which is the confidential information memorandum.

(Exhibit published to the jury.)  

Q And I'd like to direct your attention -- 

MR. SCHACHTER:  Please, Mr. McLeod, to Page 8.

Q Do you see a section in this confidential information 

memorandum entitled:  Rating considerations?

A Yes, I do.

Q And it states that Mozambique is currently rated B plus 

with stable outlook by Standard & Poor's and B with positive 

outlook by Fitch; do you see that?

A Yes.

Q You understand, do you not, that a Fitch rating of B is a 

rating that is highly speculative?  

Is that correct?

A No, I don't understand it to be that at all.  

I understand it to be a rating of B.  I'm not a 

ratings expert, so I don't know what Fitch ascribes to a 

rating of B.

Q Sure.  Well, withdrawn. 

I'm going to now show you -- 

MR. SCHACHTER:  May I have a moment?
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(Pause in proceedings.) 

MR. SCHACHTER:  Your Honor, may I show just the 

witness and counsel Defense Exhibit 11004.

THE COURT:  Any objection to 11004 being admitted?

MR. BINI:  No objection, your Honor.

THE COURT:  It's admitted.  You may publish.

(Defense Exhibit 11004 so marked.)

(Exhibit published to the jury.)

Q And I'd like to direct your attention, sir, to Page 20. 

Do you see where Fitch identifies a rating of B as 

highly speculative?

A Yes, I do.

Q Do you see where it says:  B ratings indicate that 

material default risk is present? 

Do you see that?

A Yes, I can read that.

Q But a limited margin of safety remains.

A Yes. 

Q And the Proindicus -- withdrawn.

Mozambique was provided a rating of B.  That's what 

investors were informed in the confidential information 

memorandum; is that right?

A I believe that was the rating ascribed to Mozambique at 

the time.  It's a matter of public record that it was 

included, you're right, in the information memorandum.
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Q But it was also available -- even if one didn't look at 

the confidential information memorandum, that's 

publicly-available information to any bank or hedge fund that 

would be considering whether it wished to buy this loan from 

Credit Suisse; is that correct?

A Yes, that's what I was trying to describe earlier.

Q There was actually no rating for the Proindicus loan in 

particular; is that right, it was unrated? 

A The loan itself?

Q Yes. 

A It was not subject to a rating, no.

Q And the Proindicus loan was also unsecured, other than by 

the guaranty from the Government of Mozambique; is that right?

A That is correct.

Q Sometimes when a borrower takes out or gets a loan from a 

bank, they may put up some kind of asset as collateral; is 

that correct?

A Yeah, akin to a mortgage on your house.

Q Sometimes a borrower may wish to borrow money in the 

context of what is called "project finance;" is that correct?

A Yes, it is.

Q And is there a kind of project finance where a borrower 

will borrow money and it will -- the way that the bank will be 

repaid is based on whether and to what extent that project 

generates revenue?  
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Does that happen?

A I've never done a project financing, but, to the best of 

my knowledge, that would be an accurate summary of how it 

works.

Q And in those circumstances, the revenue that is generated 

by that project can be very important because whether the 

project generates revenue decides whether or not the lender 

gets repaid; is that correct?

A That is my understanding, yes.

Q But the Proindicus loan was not that kind of project 

finance, correct?

A It was not a project finance in that technical sense, no, 

it was not.

Q Whether Credit Suisse would be repaid was not dependent 

upon whether the Proindicus project generated revenue, was it?

A Not whether it was repaid, no.  

Q I want to spend a little bit more time on the 

confidential information memorandum provided to investors, and 

I'd like to direct your attention to Page 4.

MR. SCHACHTER:  Can we put up Page 4 of Government 

Exhibit 3?

And can you please blow up "summary terms"?

(Exhibit published to the jury.)

Q And, again, do you recall Mr. Bini asking you questions 

about whether it is unusual for a contractor to be paid 
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upfront in a circumstance like this?

A Yes, I do.

Q Do you see where -- in this confidential information 

memorandum provided to investors, do you see where they were 

told that the contractor was being paid upfront?

A Yes.

Q That's the section -- 

MR. SCHACHTER:  If we could highlight it.

Q Single drawdown disbursed to the contractor at closing as 

upfront payment for the full project cost. 

Do you see that?

A I do.

Q That information was provided in this confidential 

information memorandum for the investors; is that correct?

A Yes, it was.

Q Now, there was information provided to investors about 

the project in this confidential information memorandum; is 

that right?

A I believe so.

Q Do you recall that Mr. Bini showed you portions of the 

confidential information memorandum that related to the 

project?

A Yes, I do.

Q But, sir, the first 40 pages of the confidential 

information memorandum are not about the project, are they?
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A That, I can't answer without having a look at the 

document.

MR. SCHACHTER:  Mr. McLeod, can we please turn to 

Page 40 of the confidential information memorandum?

(Exhibit published to the jury.)

Q Do you see that it is on Page 40 where there is a 

description of the project?

A No, sir, I don't.

Q Do you see where it says "project overview"?

A Yes.

MR. SCHACHTER:  May I have just a moment, your 

Honor?

THE COURT:  Of course.

(Pause in proceedings.)

Q Do you recall, sir, that the first 40 pages of the 

confidential information memorandum provided to investors is 

information about Mozambique?  

Do you have a recollection of that?

A I don't.

Q Since this is the document that was provided to 

investors, why don't we just go through it briefly?

MR. SCHACHTER:  Mr. McLeod, can you start with -- 

Q We'll move very quickly through it. 

MR. SCHACHTER:  -- can you please turn to Page 4?

Q And you see where there's an executive summary?
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A Yes, I do.

MR. SCHACHTER:  And then if you could turn, please, 

to the next page, Mr. McLeod.

Q The next page, right at the beginning of the confidential 

information memorandum, is about a Republic of Mozambique 

overview?

A Yes, sir, I see that.

MR. SCHACHTER:  If we can turn to 6.

Q The next page is credit highlights of the guarantor. 

MR. SCHACHTER:  Can you blow up that section?

A Yes.

Q Do you see where here, on Page 6 of this memorandum, it 

talks about the guarantor credit highlights; do you see that?

A Yes, I do.

Q Who's the guarantor?

A The Government of Mozambique.

Q And it talks about the fact that Mozambique's economic 

performance has been impressive over the past five years, with 

growth averaging seven percent and per capita income rising by 

70 percent?

A Yes.

Q It says that Mozambique has grown more rapidly than its 

peers over the last fifteen years?

A I see that, yes.

MR. SCHACHTER:  Can we turn to the next page, 
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Page 7?

Q See where then it describes the vast mineral, energy, and 

agricultural wealth and good track record of prudence in 

macroeconomic management?

A Yes.

Q We looked at the next page, which contains ratings 

consideration? 

MR. SCHACHTER:  And could we turn to Page 9?  

Q You see where then on Page 9 it speaks of the guarantor 

overview, Republic of Mozambique?

A Yes.

Q The next page, Page 10, you see it describes the 

political structure of Mozambique?

A I see that.

Q The next page describes the gross domestic product and 

growth of Mozambique?

A Yes.

Q See where it says:  Real GDP growth averaged eight 

percent between 1997 and 2011, ahead of the peer group?

A I see that, yes.

Q And then right under that chart, do you see where it 

says:  Economic growth is forecasted to average eight percent 

a year in 2013 to 2017, driven by the minerals boom and 

investments in the gas sector?

A I do.
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Q And the sentence after -- two sentences later says:  The 

recent discovery of significant quantities of natural gas 

offshore is likely to lead to FDI in LNG export facilities?

A Yes.

Q Do you know what the term "FDI" is?

A Foreign direct investment.

Q And "LNG"?

A Liquified natural gas.

Q So, this is speaking about that the significant 

quantities of natural gas offshore is likely to lead to 

foreign direct investment in liquified natural gas export 

facilities, although production is not expected to begin until 

2018 at the earliest?

A Yes, that's correct.

Q And the next page, Page 12, describes the natural 

resources of Mozambique; is that correct?

A Yes.

Q Speaks of the gas reserves?

A Indeed.

MR. SCHACHTER:  We can skip to Page 19.

Q Now it speaks about fiscal performance of the Country of 

Mozambique; do you see that?

A Yes, I do.

Q On Page 23, it then provides information about spending 

of the Government of Mozambique; and below that, forecast 
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fiscal performance, 2013 to 2017.  

Do you see that?

A Yes.

Q On Page 25, it describes monetary policy, provides 

information to investors about the monetary policy of 

Mozambique?

And, also, let me direct your attention to Page 33.  

Do you see where it says -- 

MR. SCHACHTER:  At the bottom part, please, 

Mr. McLeod. 

Q -- INF window for nonconcessionary credit. 

Do you see that?  

A I do.

Q Here, it provides -- you described earlier the difference 

between concessionary rates, which are lower rates, and 

nonconcessionary rates, which are commercial rates or higher 

rates that would be more standard of the rates that banks lend 

at; is that correct?

A I explained my understanding of it, yes.

Q Do you see where it describes the fact -- 

MR. SCHACHTER:  At the bottom, can you highlight, 

Mr. McLeod, please:  However, following an evaluation. 

Q See where it talks about the limit for nonconcessionary 

credits?  

That's the higher interest rate borrowing; is that 
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correct?

A That's correct.

Q It says that:  The following evaluation of public debt 

sustainability in 2011, the limit for nonconcessionary credits 

was revised to $1.5 billion in the same year and again to 

$1.6 billion in 2012.  

Do you see that?

A I do.

Q It goes on to say:  Thus, making it possible to create 

more fiscal space for contracting resources to implement key 

projects for the country's development. 

Do you see that?

A Yes.

Q And the Proindicus loan was $372 million; is that 

correct?

A Yes.

Q And that's less than $1.6 billion; is that correct?

A Yes, it is.

Q The next page, Page 34, goes on to speak about the 

political situation in Mozambique; do you see that?

A Yes, I do.

Q And then on the next page, it speaks about other 

developments in Mozambique, including Bechtal being awarded 

some contract.  

See below that?
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A Yes.

Q And it's not until -- 

MR. SCHACHTER:  If we can turn to Page 40. 

Q It's not until you get to Page 40 in this confidential 

information memorandum provided to investors that you get any 

discussion whatsoever about the Proindicus project; is that 

correct?

A I can't answer that, sir, for two reasons:  I can't see 

the page number of this page; and I haven't read fully the 

previous pages.

But from the pages you have shown me, the project 

was not in any of those pages.

Q Thank you very much.

THE COURT:  No need to thank the witness.  He's 

supposed to testify.

MR. SCHACHTER:  Yes, your Honor.

THE COURT:  Ten more minutes and we'll take our 

lunch break.

Q I'd like to direct your attention to Page 68.  

Do you see there is a section of the confidential 

information memorandum called "disclaimer"?

A Yes.

Q And do you see if you look at the sixth paragraph, the 

last sentence of that paragraph, do you see where it says:  

Each potential provider of finance is responsible for making 
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its own credit analysis and its own independent assessment of 

the terms of the facility and such independent investigation 

as it considers necessary or appropriate for determining 

whether to participate in the facility.

That's what Credit Suisse told investors in this 

confidential information memorandum; is that correct?

A Yes, it is.

MR. SCHACHTER:  May I have a moment to walk to those 

boxes?

THE COURT:  Yes, of course.

(Pause in proceedings.)

MR. SCHACHTER:  Your Honor, may I provide a hard 

copy of Government Exhibit 3 -- 

THE COURT:  In evidence? 

MR. SCHACHTER:  -- to the witness?

It's in evidence. 

THE COURT:  Yes, of course you may.  

Thank you, Mr. Jackson.  Please bring that up to the 

witness.

THE COURTROOM DEPUTY:  Yes, Judge.

THE WITNESS:  Thank you.

THE COURTROOM DEPUTY:  You're welcome.

Q Sir, it is true, is it not, that the subvention fee that 

you talked about with Mr. Boustani, that it's not mentioned a 

single time in this confidential information memorandum that 
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was provided to investors?  Isn't that true?

A I don't recall without reading the document fully.

Q Can you take a moment? 

MR. SCHACHTER:  With the Court's permission -- 

THE COURT:  How long is the document?  How many 

pages?

THE WITNESS:  65 pages your Honor.

THE COURT:  It's 65 pages?  No, we're not going to 

have him read a 65-page document to determine whether 

something is or is not in a 65-page document at this point.  

Why don't you ask the next question, counsel?

That question is overruled.

MR. SCHACHTER:  Yes, your Honor.

Q Fair to say, Mr. Pearse, to your knowledge, the 

subvention fee is not mentioned anywhere in the confidential 

information memorandum provided to investors?

A I wasn't directly involved in the preparation of this 

document --

THE COURT:  Do you know whether or not the 

subvention agreement is mentioned in the document? 

THE WITNESS:  I do not, your Honor. 

THE COURT:  The document is in evidence, counsel.  

The jury can read it.  

Let's ask a meaningful question to the witness and 

then we'll take our lunch break.
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Q After sending the confidential information memorandum to 

the banks and asset managers that were considering whether to 

buy the loan, Credit Suisse had separate negotiations with the 

banks and the hedge funds and the asset managers that were 

considering buying this loan; is that correct?

A Yes.  The way it works is that the head of a syndicate 

coordinates with the sales staff within the bank, who have the 

relationships with the individual investors in banks.  And if 

a bank investor shows an interest in purchasing the loan based 

on the information memorandum, then they can ask further 

questions and enter into the due diligence process with Credit 

Suisse through the sales team back to the syndicate person.

Q And those discussions between Credit Suisse and those 

banks and hedge funds and asset managers, they are each 

separate negotiations; is that correct?

A I was not part of those discussions, so I don't know.

Q Do you know that, in fact, some of those banks and hedge 

funds actually negotiated different terms with Credit Suisse?

A I don't, no.

Q Do you know that some of those banks or hedge funds 

actually paid more or less than each other in their 

negotiations with Credit Suisse to buy a piece of the 

Proindicus loan?

A No. 

MR. SCHACHTER:  Your Honor, would this be a 
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convenient time?  

THE COURT:  Yes, it would be a very good time to 

break for lunch.  

Ladies and gentlemen, it's about 1:30.  Why don't we 

agree to come back at 2:45?  

Is that acceptable for your lunch break?  

Again, please do not talk about the case.  Thank you 

very much and see you after lunch.

(Jury exits.)

THE COURT:  You may step down, Mr. Pearse.  Thank 

you.

The jury has left the room.  Do we have any 

procedural questions to address while the jury is out and all 

counsel and the Defendant are present? 

MR. BINI:  Not from the Government, your Honor.

MR. JACKSON:  No, your Honor.  Thank you.

THE COURT:  Thank you.  We'll take our luncheon 

recess and we'll see you at 2:45.  Thank you.

(Luncheon recess taken.) 
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AFTERNOON SESSION 

(In open court - jury not present.)

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.  

THE COURT:  Thank you.  I see all counsel of record 

are present, and the defendant is being produced.  

(Defendant entered the courtroom.) 

THE COURT:  You may be seated, ladies and gentlemen, 

and the public.  

Do we have any procedural issues to address before 

we bring the jury in?  

MR. BINI:  Not for the Government.

MR. JACKSON:  No, Your Honor.  

THE COURT:  Thank you.

Mr. Jackson, would you please bring the jury in.  

MR. SCHACHTER:  Your Honor, may I re-take the 

podium?

THE COURT:  Yes.  

MR. SCHACHTER:  Thank you. 

THE COURT:  And you can have the witness -- thank 

you.

(Pause.) 

(Witness entered the courtroom and resumed the 

stand.) 

(Jury enters.) 
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THE COURT:  Good afternoon, ladies and gentlemen of 

the jury.  Welcome back.  And, again, we appreciate your 

promptness.  Please be seated.  

Members of the public, please be seated as well.  

Mr. Pearse, did you speak with anyone about your 

testimony during the break?  

THE WITNESS:  I did not. 

THE COURT:  Thank you, sir.  Please be seated.  

Counsel, please continue with your 

cross-examination. 

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  Thank you.  

(Continued on the following page.)
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ANDREW PEARSE,

called as a witness by the Government, having been 

previously duly sworn/affirmed, was examined and 

testified further as follows:

CROSS-EXAMINATION (CONTINUED)

BY MR. SCHACHTER:

Q Mr. Pearse, when Credit Suisse approved the Proindicus 

loan, Credit Suisse at that time was focused on selling the 

loans to local African banks, isn't that correct?

A That was certainly one avenue for syndicating the loan.

Q All right.    

MR. SCHACHTER:  And may I show you what's in 

evidence as Government Exhibit 2212, Your Honor?

THE COURT:  You may publish.  

MR. SCHACHTER:  And, Mr. McLeod, can you please put 

up page 5.  

(Exhibit published.) 

Q And, Mr. Pearse, here we're looking at the credit risk 

memo, that internal memo at Credit Suisse. 

And do you see where on page 5 it states, first 

sentence:  "The bulk of the financing is expected to be 

placed" -- 

THE COURT:  You hit the button, sir, so your mic 

went off.  

MR. SCHACHTER:  Thank you, Your Honor.  
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THE COURT:  There you go.

MR. SCHACHTER:  I apologize. 

THE COURT:  It is okay. 

BY MR. SCHACHTER:

Q Do you see where it states:  "The bulk of the financing 

is expected to be placed with local African banks, including 

the large South African banks, but also including smaller 

regional banks, such as Ghana International Bank, United Bank 

for Africa Plc, FBN Bank, and Atlantic Forfaitierungs" --  

THE COURT:  Why don't you spell it for the reporter?  

MR. SCHACHTER:  Thank you.

F-O-R-F-A-I-T-I-E-R-U-N-G-S. 

BY MR. SCHACHTER: 

Q -- "and local real money accounts, such as Liberty 

Finance and Sanlam Capital Markets"?  

Do you see that, sir?

A Yes, I do.  

Q And, sir, it's true, is it not, that as of April 26, 

2013, so roughly two months after Credit Suisse signed the 

loan agreement with Proindicus, two months later there were 

only two investors who had committed to purchase parts of the 

Proindicus loan, and both were from Africa, isn't that 

correct?

A I was not aware of that.  I don't know. 

Q Sir -- 
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MR. SCHACHTER:  May I show -- offer, Your Honor, 

Defense Exhibit 1526?  If I can -- 

THE COURT:  Any objection?  

MR. BINI:  Your Honor, may we see a copy of it?  

MR. SCHACHTER:  Sure.  May we show it to counsel 

and --  

THE COURT:  Yes, you can show it to counsel 

electronically, and to the Court.  

MR. SCHACHTER:  And I direct the witness to the -- 

THE COURT:  Not yet.  Let them see if they have any 

objection.  If there's no objection, you can publish it to the 

jury.  If there is, I can rule. 

MR. BINI:  No objection, Your Honor. 

THE COURT:  All right, it's admitted.  

(Defense Exhibit 1526 was received in evidence.) 

THE COURT:  You may publish it.  

(Exhibit published.) 

THE COURT:  Now you can question.  

MR. SCHACHTER:  Thank you, Your Honor. 

BY MR. SCHACHTER:

Q Mr. Pearse, directing your attention to the second page 

of this e-mail, do you see an e-mail from Dominic Schultens to 

you, Ms. Subeva, and Mr. Singh? 

A Yes, I do. 

Q And do you see that Mr. Schultens is updating you: 
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"Mozambique syndication status"?

A Yes. 

Q And this is April 26th, two months after the loan 

agreement was signed?

A Yes. 

Q And do you see where it said:  Mr. Schultens notes what 

investors had committed at that point, two months after the 

loan agreement?

A Yes. 

Q And he only lists two investors that had committed 

two months after the loan agreement, correct?

A Yes, that's right. 

Q And the only two investors who had committed at that 

point, two months after the loan agreement, were BCP/BIM.

Do you see that?

A Yes. 

Q You understand that to be a bank in Mozambique, is that 

correct?

A I do.  

Q And the other investor who had committed is Sanlam.

Do you see that?

A Yes. 

Q And do you understand that to be an entity in South 

Africa?

A I don't know.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

SAM     OCR    RMR    CRR     RPR

975

Q Now -- 

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Thank you.  

BY MR. SCHACHTER:

Q Those investors that were buying these loans, they paid 

their money to Credit Suisse, is that correct?

A Yes, they did. 

Q Now, Mr. Bini asked you about a asset manager called 

ICE Canyon.

Do you recall those questions? 

A I do. 

Q And I believe that you said that ICE Canyon is a fund 

based in Los Angeles.  

Do you recall that testimony? 

A I said the fund manager was based in Los Angeles. 

Q Fund manager.  Thank you.  

THE COURT:  No need to thank the witness. 

MR. SCHACHTER:  I apologize.  

BY MR. SCHACHTER:

Q Now, ICE Canyon was, in fact, not originally contemplated 

as an entity that Credit Suisse would sell part of the loan 

to, isn't that correct?

A I don't know, sir. 

Q Do you recall that ICE Canyon was referred to as a 

"Plan B" for Credit Suisse?
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A I wasn't involved in the day-to-day syndication of the 

loan, so I don't know at what point ICE Canyon were contacted. 

THE COURT:  So the answer is no --   

THE WITNESS:  No. 

THE COURT:  -- you didn't know that, correct?

THE WITNESS:  I'm sorry, sir.  No, I didn't know. 

THE COURT:  Okay. 

BY MR. SCHACHTER:

Q I am going to show you what is in evidence as Government 

Exhibit 2329.  

(Exhibit published.) 

Q Do you see where Mr. Schultens is sending an e-mail to 

you, Mr. Singh, and Ms. Subeva?

A Yes. 

Q And do you see where he updates you:  "In the meantime, 

Plan B has been put into effect"?  

Do you see that?

A Yes, I do. 

Q And then goes on to say:  "I have asked Dan Jurkowitz to 

check in with TCW and ICE Canyon."

Do you see that? 

A I do.  

Q Now, you get a further update on the terms that were 

offered to ICE Canyon, did you not?

A I don't recall, sir. 
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Q I am going to show you what has been marked --

MR. SCHACHTER:  And I will offer Government 

Exhibit 2330.  

THE COURT:  Any objection?  

MR. BINI:  No objection, Your Honor.  

THE COURT:  It's admitted. 

(Government's Exhibit 2330 was received in 

evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And do you see here that Mr. Schultens updates you on 

"Mozambique access and Plan B"?  

Do you see that?

A Yes, sir. 

Q And he says:  "Have ICE Canyon considering at 12 percent 

upfront."  

Do you see that?

A Yes, I do. 

Q I'd like to talk about what that means.  

If ICE Canyon is paying 12 percent upfront, does 

that mean that Credit Suisse is giving ICE Canyon a 12 percent 

discount on its purchase of the loan?

A I don't know, sir. 

Q Do you understand, and please let us know if you don't, 
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do you understand that ICE Canyon would pay 88 percent of the 

loan amount in exchange for the right to be repaid the full -- 

a hundred percent of the loan amount that they're purchasing, 

plus interest?  

Do you understand that?

A I don't, no.  I'm sorry. 

Q Now, Mr. Bini asked you:  "Do you know if ICE Canyon 

invested in the Proindicus loan?" 

And do you recall you responded, correcting him, 

saying:  "Two of ICE Canyon's investment vehicles invested in 

the Proindicus loan, yes"?  

Do you recall that testimony? 

A Yes, sir, I do. 

Q ICE Canyon, the Los Angeles-based fund manager, was not 

the entity that bought the Proindicus loan from Credit Suisse, 

was it?

A Not to the best of my knowledge. 

Q The purchases -- withdrawn.  

There were purchases made by ICE Canyon-managed 

investment vehicles, is that correct?

A All I'm aware is that there were two investment vehicles 

who, ultimately, were investors.  I'm not aware of how they 

invested or how they purchased.  But you are correct, two 

vehicles ultimately owned pieces of Proindicus. 

Q And those two vehicles were ICE 3:  Global Credit CLO, 
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Limited, is that one of them?

A I don't recall the exact name.  If you could refresh my 

memory. 

Q I will.  

A Thank you. 

MR. SCHACHTER:  Can I show the witness -- or 

actually, I'll offer Government Exhibits 41 and 42. 

THE COURT:  Any objection to 41 and 42?  

MR. BINI:  No objection.  

THE COURT:  Admitted. 

(Government's Exhibits 41 and 42 were received in 

evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q Looking first at Government Exhibit 41, sir, do you 

recognize this as a transfer certificate?

A Yes. 

Q And this is between Credit Suisse AG London Branch, 

Credit Suisse International, and ICE Global Credit CLO, 

Limited?

A Yes. 

Q Is that one of the investment vehicles that was actually 

doing the purchasing of the loans -- of the Proindicus loan 

from Credit Suisse?  
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A I've not seen this document before, but I believe that 

was on the list of syndicate members I have seen. 

Q And you know, do you not, that ICE Global Credit CLO, 

Limited, is an Irish company? 

A I did not know that.  

MR. SCHACHTER:  I would like to offer Defense 

Exhibit 3525.  

May I show it to counsel and the witness first, 

Your Honor?

THE COURT:  Any objection to 3525?  

MR. BINI:  If we can see it?  

THE COURT:  Why don't you publish it to the 

Government and see if they have any objection to Defense 3525.

(Pause.) 

MR. BINI:  The Government objects, Your Honor.  

THE COURT:  All right.  Sidebar.

(Sidebar held.)

(Continued on the following page.)
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(The following sidebar took place outside the 

hearing of the jury.) 

THE COURT:  I have seen the document.  What is the 

objection?  

MR. BINI:  The objection, Your Honor, is there's no 

basis to believe that the witness has ever seen this document.  

And so we're not sure how it would impeach him, unless he has 

seen it. 

THE COURT:  What are you offering the document for, 

sir?  

MR. SCHACHTER:  Your Honor, this is a printout from 

the Irish Stock Exchange, which shows that ICE Global Credit 

CLO, Limited, is an Irish entity.  It says it's domiciled in 

Ireland.  I don't think that will be a matter of dispute. 

THE COURT:  I mean, how do you get the document in 

through this witness?  

You could have called an ICE witness.  You have 

served subpoenas on the ICE people here in New York, have you 

not?  

MR. SCHACHTER:  That's correct, Your Honor. 

THE COURT:  So those are trial subpoenas you have 

served, right?  

So if you were to call one of the ICE people that 

you have subpoenaed, I take it it's a subpoena duces tecum ad 

testificandum, that they would testify that this is an Irish 
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entity, is that correct?  

MR. SCHACHTER:  I believe so, Your Honor, yes. 

THE COURT:  Is there any reason for the Government 

to contest the fact that this is an Irish entity and make him 

drag in on their case the ICE people?  

Is there any reason not to accept it for the limited 

purpose of showing that this is an Irish entity?  

MR. BINI:  On that basis, Your Honor, we'll withdraw 

our objection.  

THE COURT:  Okay.  

MR. SCHACHTER:  Yes, Your Honor.  

(Sidebar concluded.)

(Continued on the following page.)
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(In open court - jury present.) 

THE COURT:  The objection is withdrawn.  The 

document is admitted. 

(Defense Exhibit 3525 was received in evidence.) 

THE COURT:  You may publish it to the jury.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q Sir, I'm showing you a printout from the Irish Stock 

Exchange.  Do you see where it says:  "ICE Global Credit CLO, 

Limited"?

A Yes, I do.  

Q And do you see where it says:  "Domicile, Ireland"? 

A Yes. 

MR. SCHACHTER:  And turning back, if we can, to 

Government Exhibit 41.  

(Exhibit published.) 

MR. SCHACHTER:  If we could turn to the third page, 

which is very difficult to read.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q Do you see in -- 

MR. SCHACHTER:  Well, Mr. McLeod, can you please 

highlight where it says -- in the middle of the page, it says:  

"Buyer will remit to seller $6,160,000."  

Okay. 
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BY MR. SCHACHTER:

Q And do you see where it says that -- it has ICE Global 

Credit CLO, Limited, that is paying $6.1 million for a piece 

of the Proindicus loan, is that correct?

A Could I see who -- who is defined as the buyer, please?

Q Sure.

MR. SCHACHTER:  Mr. McLeod, can you show a little 

bit higher up?  

(Exhibit published.)

THE WITNESS:  Yes, that's correct.

MR. SCHACHTER:  And then if we can turn to 

Government Exhibit 42 now in evidence.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q Is this a transfer certificate for ICE 3:  Global Credit 

CLO, Limited?

A Yes, it is. 

Q So was the entity ICE 3:  Global Credit CLO, Limited, a 

purchaser of the Proindicus loan? 

A It looks like it, yes. 

MR. SCHACHTER:  And, Your Honor, may I publish to 

counsel a similar document, Defense Exhibit 3519?

THE COURT:  You may.  

Any objection to 3519?  

MR. BINI:  No objection, Your Honor.  
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THE COURT:  It's admitted. 

(Defense Exhibit 3519 was received in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q Sir, I am showing you a printout from the Irish Stock 

Exchange for ICE 3:  Global Credit CLO, Limited.  

Do you see where it says it is domiciled in Ireland?

A I do. 

MR. SCHACHTER:  And if we may turn back, Mr. McLeod, 

to Government Exhibit 42, the third page. 

(Exhibit published.) 

MR. SCHACHTER:  And maybe start at the top where it 

says that the buyer is ICE 3:  Global Credit CLO, Limited. 

BY MR. SCHACHTER:

Q Do you see that, sir?

A Yes, I do. 

MR. SCHACHTER:  And then just a little bit below 

that.  Right there.  

BY MR. SCHACHTER:

Q At the bottom, do you see where it says:  "Buyer will 

remit to seller 7,040,000"? 

Do you see that?

A Yes, sir. 

Q And that buyer is ICE -- ICE 3:  Global Credit CLO, 
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Limited, is that correct?

A Yes, it is.  

MR. SCHACHTER:  You could take that down, 

Mr. McLeod. 

BY MR. SCHACHTER:

Q Now, isn't it true, sir, that prior to October, the end 

of October of 2013, even you did not know what investors had 

purchased part -- parts of Credit Suisse's loan to Proindicus? 

A From approximately July I was no longer within Credit 

Suisse, so I had no visibility on who was purchasing the loan. 

THE COURT:  July of what year?  

THE WITNESS:  2013, Your Honor.  

THE COURT:  Thank you.  

Please continue. 

BY MR. SCHACHTER:  

Q Mr. Bini showed you Government Exhibit 2567.  

MR. SCHACHTER:  May I publish that, Your Honor?

THE COURT:  Yes, it's in evidence.  

(Exhibit published.) 

Q And in this document, if we can look at the second page.  

Do you see the e-mail from Mr. Berliner at VTB 

Capital, dated October 31, 2013 to you and others?

A Yes, I do. 

Q And Mr. Berliner from VTB -- withdrawn.  

Just to place in context what's happening at this 
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point, at the end of October Proindicus had -- by the end of 

October Proindicus had borrowed additional money from Credit 

Suisse, is that correct?

A Yes, a further $132 million. 

Q So the total amount that Proindicus had borrowed at that 

point in time was $504 million, is that correct? 

A That is correct.  

Q And you spoke to this other bank that we've talked about, 

this Russian banked called VTB, is that correct? 

A I did. 

Q And the subject was loaning -- whether this was -- was 

having this VTB loan money to Proindicus, is that correct? 

A Yes. 

Q VTB is a Russian bank based in London, is that correct? 

A It has a branch in London, yes. 

Q And Mr. Berliner is banker with VTB, is that correct? 

A Yes. 

Q And in this e-mail he asks you to break -- to break down 

by lender and amount the different parties involved and 

confirm how much has been funded so far.  

Do you see that?

A Yes, I do. 

Q And do you know Mr. Berliner works in London?

A Yes, he does. 

Q In your response to Mr. Berliner -- 
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MR. SCHACHTER:  If we can look at the response, 

Mr. McLeod, please.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q -- you write:  The existing 500 million was underwritten 

by Credit Suisse, but have syndicated the majority.  Our 

understanding is that they are a lender of record for 

200 million or less.  We can ask for the list of syndicate 

banks from Credit Suisse and revert.  

Do you see that?  

A Yes. 

Q So you told him effectively you need to get this list of 

banks and asset managers because you did not have that 

yourself?

A At that point in time, no; you're correct.

Q And as you said, at this point in time you didn't work 

for Credit Suisse anymore?

A I did not. 

Q At this point in time you're working at this new business 

that you had formed called Palomar, is that correct?

A Yes. 

Q And so, working at Palomar, not at Credit Suisse, you 

didn't know what investors had purchased the Proindicus loan 

at that point in time? 

A I had an old version of the syndicate previously, but I 
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did not have the -- at that point the then current syndicate 

members. 

Q Now, Mr. Bini asked you about the fact that Mr. Boustani 

then responds and sends you a document.  

Do you recall that?

A I recall that document.  I'm not sure if it was in 

response to that e-mail. 

MR. SCHACHTER:  Your Honor, may I show -- may I 

publish Government Exhibit 2568 in evidence?  

THE COURT:  Yes, you may.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And if we can look at the top of that e-mail, 

Mr. Boustani says, he asks a question.  He says:  Is what, or 

presumably, is that what Berliner from VTB is asking for?  

Do you see him asking you if what he's forwarding is 

what Mr. Berliner is looking for? 

A Yes. 

Q And let's take a look at that attachment, if we can.  

MR. SCHACHTER:  May I publish Government 

Exhibit 2568-A in evidence?

THE COURT:  Yes.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q This is the document that Mr. Boustani forwarded to you, 
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is that correct?

A Could I see the second page, please?  

(Exhibit published.)

A Sorry, third page.  

(Exhibit published.) 

A One more, please.  

(Exhibit published.) 

A Yes, it is. 

Q And let's talk about this list -- withdrawn.  

These are the list of banks and hedge funds and 

asset managers that at this point in time had purchased the 

Proindicus loan from Credit Suisse, is that correct?

A That was our understanding from receiving this document 

from Credit Suisse. 

Q Credit Suisse International is located in the United 

Kingdom, is that correct?

A Yes, it is. 

Q Banco de Internacional de Mozambique is located in 

Mozambique?

A It is. 

Q United Bank for Africa is located in Nigeria?

A Yes, it is. 

Q FBN Bank (UK) Limited is located in the United Kingdom? 

A I believe so. 

Q Moza Banco is a Mozambican bank?
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A It is. 

Q ICE 3:  Global Credit CLO, Limited, we talked about that.  

That's domiciled in Ireland?

A It is. 

Q ICE Global Credit CLO, Limited, also domiciled in 

Ireland?

A Yes. 

Q AfrAsia Bank Limited, that's located in Moriches, isn't 

that correct?

A I don't know, sir. 

Q Do you know that Moriches is an island in the Indian 

Ocean?

A I do. 

Q Sanlam Capital Markets, you said you do not know if 

that's located in South Africa?

A I did not know. 

Q Ghana International Bank is an African bank, is that 

correct?

A I believe so from its name, but I don't know the 

domicile. 

Q Atlantic, we spelled it earlier, 

F-O-R-F-A-I-T-I-E-R-U-N-G-S, that is based in Switzerland, 

isn't that correct?

A I thought it was Germany. 

Q So the list that Mr. Bini asked you that -- about that 
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Mr. Boustani had sent to you, that list didn't contain a 

single U.S. entity, did it?

A It did not. 

(Continued on the following page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

993

CROSS EXAMINATION

BY MR. SCHACHTER:  (Continuing) 

Q Now, you then -- by the time that -- well --  withdrawn.

Do you recall that -- well, let me actually show you 

Government Exhibit 2573 in evidence.  If we can look at the 

top half.  

Do you recognize this to be, after looking at that 

list that you provide, you responded to Mr. Berliner from VTB? 

A Yes, that's correct. 

Q And you actually added two entities at the bottom.  Do 

you see BCI 30 and Investec 20? 

A I do. 

Q BCI, do you know that to be Banco Comercial de 

Investimentos? 

A I do. 

Q Do you recognize that to be a Mozambican investment bank? 

A Yes, it is. 

Q And Investec, do you recognize that to be a South African 

fund? 

A Yes, I do. 

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Thank you. 

Q Now, Mr. Pearse, you testified with Mr. Bini about your 

deal with the Government.  Do you recall that? 

A Yes, sir, I do. 
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Q I want to discuss what had preceded that.  

You learned that the United States Department of 

Justice had indicted you in January of this year; is that 

correct? 

A That's correct. 

Q And you are a citizen of New Zealand; is that right? 

A Yes, it is. 

Q You live with your family in the United Kingdom; is that 

correct? 

A Yes. 

Q And you learned that the United States Government might 

try to have you arrested even if you did not come to the 

United States; is that something that you learned? 

A No, I was arrested. 

Q And did you learn that you could also be arrested in 

other countries in the world and brought to the United States?  

A I was informed that I should not leave the country. 

Q You learned about Mr. Boustani's arrest almost 

immediately after it happened; is that correct? 

A I don't know when he was arrested exactly.  I learned it 

on the 2nd of January, I believe. 

Q You learned that Mr. Boustani was arrested in the 

Dominican Republic on vacation with his wife; isn't that 

correct? 

A That was the information that was given to me. 
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Q And you learned that Mr. Boustani was taken into custody 

in the Dominican Republic and taken -- 

MR. BINI:  Objection, Your Honor.  

THE COURT:  Finish your question. 

Q -- and taken right to the United States?  

A I don't know how or where he was arrested and how he 

brought to the U.S. 

Q Now, because you are not a United States citizen and you 

don't live in the United States, one of the first things that 

you wanted to know about after being arrested in the United 

Kingdom was your rights to fight extradition; is that correct? 

A It wasn't the first thing, no. 

Q Was that one of the first things that you wanted to 

understand was how extradition works from the United Kingdom? 

A After the shock of the event and dealing with other 

personal matters, yes, it was a question that was raised. 

Q Now, before -- you were arrested, you said, in January, 

January 2nd; is that correct? 

A Third, I believe. 

Q Third.  And then you pled guilty in July; is that 

correct? 

A That is correct. 

Q And during that a little bit more than six-month period, 

fair to say you paid close attention to what was happening 

with Mr. Boustani in the United States? 
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A Not initially, no. 

MR. BINI:  Objection.  Request for sidebar. 

THE COURT:  I'm going to overrule the request at 

this point.  Ask your next question.  

Q Before you pled guilty, you became aware that Mr. 

Boustani had been -- 

MR. BINI:  Objection. 

THE COURT:  Let him finish the question. 

Q -- you had become aware that Mr. Boustani had been 

incarcerated the moment he was taken to the United States? 

MR. BINI:  Objection. 

THE COURT:  Overruled.  

A I was aware from publicly available information that he 

had been arrested.  I did not know where he was incarcerated, 

I believe. 

Q But you knew he was incarcerated? 

A Yes. 

Q And fair to say that as you considered whether -- well -- 

withdrawn.  Was one of the things that you considered whether 

to fight extradition? 

A Yes. 

Q And, in fact, you did that, you started the process of 

fighting extradition from the United Kingdom; is that correct? 

A The process was started. 

Q Fair to say that you were afraid about what would happen 
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to you if you were extradited to the United States to face the 

charges here; isn't that correct? 

A No, it's not. 

Q You were not afraid of what would happen if you were 

extradited to the United States? 

A At this time I did not think about it at all.  There were 

other things happening which had required my attention in my 

life. 

Q Now, sir, as this process was unfolding -- withdrawn? 

When you learned that Mr. Boustani was arrested, you 

contacted Ms. Subeva; is that correct?  

A Yes, I did. 

Q In fact, you contacted Ms. Subeva the moment that you 

learned of Mr. Boustani's arrest and informed her that he had 

been picked up in the Dominican Republic; is that correct? 

A That is what I've been told.  I don't know if it was the 

moment I received the information, but I certainly 

communicated that to her, yes. 

Q You told her to alert her lawyers? 

A I did. 

Q And you alerted your lawyers? 

A My lawyers are the ones that alerted me. 

Q Something that you learned between your arrest in the 

United Kingdom on January the 3rd and over the course of the 

next few months, was that you learned that Mr. Boustani was 
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fighting the charges against him; is that correct? 

A I was aware of that, yes. 

Q You learned that he had pled not guilty and was going to 

trial? 

A I was aware, yes. 

Q And you knew that the United States Government was trying 

to extradite you from the United Kingdom so they that could 

put you on trial alongside Mr. Boustani; is that correct? 

A I knew they were trying to extradite me. 

Q And you knew that the prosecutors were accusing you of 

things that you did not do?  

A I knew that I had done things that were wrong. 

Q Sir, did you know that the prosecutors had accused you of 

things that you, in fact, had not done? 

A There are elements within the indictment that I did not 

agree with. 

Q For example, we talked yesterday about how you had made 

Credit Suisse's compliance department aware of that Africa 

Matters due diligence report.  Do you recall that testimony 

yesterday? 

A Yes, sir, I do. 

Q The prosecution had accused you of purposely concealing 

the Africa Matters report from Credit Suisse's compliance 

department, didn't they? 

MR. BINI:  Objection. 
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THE COURT:  Overruled.  

A Yes. 

Q And that was just wrong? 

A As I said, there were elements which I did not agree 

with. 

Q The prosecution also accused you of submitting a false 

memorandum to Credit Suisse's credit risk management team on 

June 21, 2013 because they accused you of not disclosing in 

the memo your knowledge of bribes to Mozambican officials?  Do 

you recall that? 

A Yes. 

Q And the prosecution was wrong about that? 

A At that time I did not have knowledge of bribery of 

Mozambican officials. 

Q You didn't know anything about any payments to Mozambican 

officials at any time during the year 2013? 

A No.  Only the payments to myself. 

Q You say that in the fall of 2014 Mr. Boustani supposedly 

told you of monies paid to the President of Mozambique's son; 

isn't that correct? 

A I believe it was later in time, but I do recall that, 

yes. 

Q You believe it was after the fall of 2014? 

A Yes.  

Q And by the way, there is no e-mail that shows Mr. 
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Boustani telling you that, is there? 

A No.  It was a discussion I had with him. 

Q So we just have your word on that; correct? 

A That is my recollection of the conversation. 

Q And to be clear, this is what you say Mr. Boustani told 

you, you had no role in any payments to any officials in 

Mozambique at any time, did you?

A I did not. 

Q The prosecutors had also accused you of conspiring to 

circumvent Credit Suisse's internal controls by removing a 

condition that the IMF must be informed of the Proindicus loan 

agreement; isn't that correct? 

A Yes, it is. 

Q And they got that wrong too? 

A I don't believe that's correct either. 

THE COURT:  You don't believe it is correct that 

they got it wrong?  

THE WITNESS:  They got it wrong, sir. 

THE COURT:  Okay.  

Q Now, you came to understand that the prosecution was very 

interested in having you become a Government witness; is that 

correct? 

A No. 

Q You understood that the prosecution wanted you to testify 

in this trial against Mr. Boustani; isn't that correct? 
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A After I had agreed to cooperate, yes. 

Q And fair to say that you believed that cooperating was 

your best chance at avoiding jail? 

A That wasn't the reason I did it, no. 

Q Do you believe, sir, that cooperating is your best chance 

at avoiding jail? 

A I do not believe I will avoid jail. 

Q Sir, do you believe -- well, withdrawn.  

Do you believe that cooperation is your best hope of 

any kind of leniency?  

A I understand the system here is that if I answer your 

questions and the questions of the prosecution truthfully, 

they will write a letter to the judge. 

Q We are going to talk about your cooperation agreement, 

sir. 

You were charged in a four-count indictment; is that 

correct? 

A Yes. 

Q Now, each of those counts is a charge -- it charges you 

with a separate crime; is that correct? 

A That is how I understand it.  

Q And understand, do you not, that each of those separate 

crimes exposes you to 20 years in jail?

MR. BINI:  Objection. 

THE COURT:  Overruled.  
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MR. BINI:  Request for sidebar. 

THE COURT:  Overruled.  

A I'm not a U.S. criminal attorney.  I don't know how much 

each of them.  I know it's a long time. 

Q Now, in Count One, the prosecution charged you, along 

with Mr. Boustani and others -- 

THE COURT:  Sustained.  We are not going to do that.  

We have had sidebars about that.  We have had out-of-court 

rulings about that. 

Q If you were convicted, you understand that you would be 

imprisoned? 

THE COURT:  Sustained.  

Look, the question of punishment is a question 

solely and exclusively for the Court.  I said that, as you may 

recall, ladies and gentlemen of the jury, in my initial 

remarks to you.  I will say it again later.  We are not 

getting into that.  We are not getting it through the front 

door.  We are not getting into it through the backdoor.  We 

are not getting into it through the cellar.  We are not 

getting into it through the skylight.  We are not getting into 

it. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  And you are not getting into it. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Move on to another topic -- 
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Q So -- 

THE COURT:  -- that doesn't involve punishment. 

MR. SCHACHTER:  Yes, Your Honor.  Understood. 

THE COURT:  Good.

BY MR. SCHACHTER: 

Q Sir, Mr. Bini asked about your cooperation agreement.  Do 

you recall those questions? 

A Yes, sir. 

Q And as part of your cooperation agreement, you only pled 

guilty to a single count; is that correct? 

A I plead guilty to conspiracy to commit wire fraud. 

Q And you pled not guilty to the other three crimes that 

you were charged with; is that correct? 

A Conspiracy to commit money laundering can be taken into 

account by His Honor at sentencing, but I plead guilty to the 

other three counts. 

Q I'm sorry? 

A I plead guilty -- not guilty to the other three counts. 

Q You pled not guilty to conspiracy to commit securities 

fraud? 

A That's correct. 

Q You pled not guilty to conspiracy to violate something 

called the Foreign Corrupt Practices Act; is that correct? 

A Correct. 

Q That's a charge that Mr. Boustani is not charged with; is 
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that correct? 

A I believe not. 

Q And you pled not guilty to conspiracy to commit money 

laundering; is that correct? 

A That is correct. 

Q So you pled guilty to one count? 

A Yes. 

Q Now, when you pled guilty, you explained, or -- 

withdrawn.   

When you pled guilty, you had to describe what you 

had done that made you guilty.  Do you recall that? 

A Yes, I do. 

Q And when you were describing that, you talked about a 

matter relating to the subvention fee.  Do you recall that?  

A Yes. 

Q But, sir, you had not been charged with anything relating 

to the subvention fee, had you?  

A I believe -- I'm sorry, I was told by my lawyer, but I 

believe that conversation is privileged. 

Q Yes.  Don't tell us about that.  

Sir, the word subvention fee do not appear in the 

charges against you, do they?  

A They do not, no. 

Q Now, even though you had -- you had started the process 

of fighting extradition in the United Kingdom; is that 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

1005

correct? 

A Yes.  That's correct. 

Q Once you had agreed to cooperate with the prosecution, 

the prosecutors proposed that you get bail and be permitted to 

travel back and forth to England; is that correct? 

A An application was made by my counsel for bail. 

Q And the prosecution consented to you being on bail and 

going back and forth to England; is that correct? 

A I learned that at the hearing where I plead guilty in 

front of His Honor. 

Q Now, do you understand that if you fought extra -- 

withdrawn.  

And that's what's happened?  During the course of 

these proceedings, you have lived, since January, in your home 

in England; is that correct? 

A Until the 4th of September, I was in the U.K. 

Q And since that time you have been living in a hotel? 

A In an apartment in Brooklyn. 

Q Free to come and go; is that correct? 

A No, it's not. 

Q Are you allowed to leave your apartment in Brooklyn? 

A Subject to a curfew. 

Q Fair enough.  

THE COURT:  Again, no need to comment on the 

witness' testimony. 
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MR. SCHACHTER:  I apologize, Your Honor. 

Q Now, the prosecution also agreed not to prosecute you for 

certain unrelated things that you had done; is that correct?  

A That's correct. 

Q The prosecution agreed not to prosecute you for your 

dealings in 2012 with a man named Antanas Petrosius; is that 

correct? 

A Yes, it is. 

Q And as part of those dealings with Mr. Petrosius he had 

given you $1.65 million; is that correct? 

A That is correct. 

Q The prosecution has also not prosecuted you for 

obstruction of justice for hiding assets that you understood 

to be subject to forfeiture; isn't that correct? 

A I'm not aware of that, no. 

Q You are not aware that you had hidden assets or you are 

not aware that you had been -- you are not being prosecuted 

for obstruction of justice? 

A Either. 

THE COURT:  That's the problem with compound 

questions. 

Q You knew that the indictment against you sought 

forfeiture of all of your assets up to $45 million; is that 

correct? 

A I knew that it sought forfeiture of $45 million. 
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Q And, so, after you were charged, you tried to put your 

assets where the prosecution could not find them; isn't that 

correct? 

A No, that's not correct. 

Q Approximately one month after you were indicted, you 

transferred over $267,000 to your wife; isn't that correct? 

A That I don't recall. 

Q I'm going to show you what's in evidence as Government 

Exhibit 1820.  

MR. SCHACHTER:  May I have just a moment, Your 

Honor?  

THE COURT:  Of course.  

MR. SCHACHTER:  And, Mr. McLeod, can you please turn 

to the last page of -- 

Q Well, first of all, do you recognize this to be your Abu 

Dhabi Commercial bank account statements? 

A I do, yes. 

MR. SCHACHTER:  Mr. McLeod, can you please turn to 

the last page of that exhibit.  

Q Do you see two transfers of January 19th -- I'm sorry -- 

January 23rd and January 24th at the top of the page?  

A I do. 

Q Catherine is the name of your wife; is it not? 

A Yes. 

Q Do you see transfers of 131,261 and 66,242, and then 
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another one on February 20th of 66,358?  

A That's correct. 

Q And, by the way, sir, at no point during your meetings 

with the prosecution did they ask you to turn over your wife's 

bank statements, did they? 

A They have not.  

Q You also transferred, after being arrested, over $530,000 

to Mr. Petrosius, did you not? 

A I did. 

MR. SCHACHTER:  If we can put that back up.  

Q Do you see the transfer on February the 2nd of 2019? 

A I do.  

Q And that, sir, is a transfer to Mr. Petrosius a little 

bit less than one month after you were arrested in the United 

Kingdom; is that correct? 

A Yes, it is. 

Q And it's true, is it not, that you lied about the purpose 

of the payment when you wired that money to Mr. Petrosius? 

A I did. 

Q You had indicated to the bank that the purpose of the 

transfer was repayment of a loan, did you not? 

A That is correct. 

Q And that was a lie? 

A It was an untruth, yes. 

Q You did not owe Mr. Petrosius any money, did you? 
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A I did not. 

Q And you understand -- it is your understanding that 

hiding assets that are subject to forfeiture is obstruction of 

justice? 

A I did not have any understanding of U.S. law at that 

point and I sought English law advice on this issue before I 

did it. 

Q The prosecutors have not charged you with obstruction of 

justice for trying to hide assets that are subject to 

forfeiture, have they?  

A They have not. 

Q You also tried to hide a vineyard that you own by 

transferring it to Mr. Petrosius about one month after you 

were indicted; isn't that correct? 

A No.  There was no intention to hide anything. 

Q Sir, roughly one month after you were indicted, did you 

transfer to Mr. Petrosius a vineyard?  

A I did. 

Q And, again, you tried to paper over that transaction by 

saying that you were giving it, this vineyard, to Mr. 

Petrosius to repay a loan; isn't that correct? 

A That is correct. 

Q And that also was an untruth; correct?

A That was not true. 

Q That vineyard that you transferred to Mr. Petrosius about 
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a month after your indictment is worth about $1.6 million; is 

that correct? 

A I believe it's approximately that.  

Q And the prosecutors have not charged you with obstruction 

of justice for trying to avoid forfeiture by transferring your 

vineyard to Mr. Petrosius, have they?  

A They have not. 

Q After you were indicted, you also tried to avoid 

forfeiture by transferring investments that you had in Polish 

oil and gas assets, again, to Mr. Petrosius, did you not? 

A No, that's not correct. 

MR. SCHACHTER:  May I have a moment?  

THE COURT:  You may.  

MR. SCHACHTER:  Your Honor, may I publish to the 

witness and counsel Defense Exhibit 1775. 

THE COURT:  Any objection to 1775?

MR. BINI:  If we can take a look at it, Your Honor.  

Can we get a copy of the exhibit?  

MR. SCHACHTER:  Yes. 

THE COURT:  Would you publish it electronically to 

the prosecutors?  

MR. SCHACHTER:  I did, Your Honor. 

THE COURT:  Do you have it, Mr. Bini?  

MR. BINI:  I've never seen it before now. 

THE COURT:  No.  Do you have it now in front of you?  
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MR. BINI:  Yes, I see the first page. 

THE COURT:  What production number does it bear?  

MR. SCHACHTER:  DOJ 0003077610. 

MR. BINI:  No objection, Your Honor. 

THE COURT:  I didn't think so with that production 

number.  You may publish it. 

(Continued on following page.) 
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MR. SCHACHTER:  Mr. McLeod, if we could please show 

the very top of the document.

BY MR. SCHACHTER (Continuing): 

Q Do you recognize that this e-mail is addressed to you and 

copies Mr. Petrosius?

A Yes, sir.

Q And it references and attaches various deeds of transfer 

of claim rights; do you see that?

A Yes.

Q Deeds of transfer of claim rights for NSP Investment; do 

you see that?

A Yes.

Q Do these documents, sir -- are these -- 

MR. SCHACHTER:  Actually, Mr. McLeod, please turn to 

the sixth page of this exhibit. 

Q Do you see that this document is entitled:  Deed of 

transfer of claim rights against Palomar Energy Holdings? 

Do you see that?

A Yes, I do. 

Q Do you see where it has your name, does it not?

A It does.

Q And it references an entity called I'll spell it 

R-E-S-C-E-N-T-I-A-C-O?

A Yes, it does.

MR. SCHACHTER:  And if we can look at the first 
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clause, the whereas clause, Mr. McLeod.  

Q Do you see where it says:  On March 26, 2019, the seller 

and the purchaser concluded the deed of transfer of shares in 

Palomar Energy Holdings.  

Do you see that?

A I do.

Q And this document relates to a transfer of your interest 

in NSP Investment and Palomar Energy; does it not?

A I believe it relates to transfer back of those 

investments.

Q Can we please -- we'll get to the transfer back.  

Did there come a point in time, sir, when you 

transferred your Polish Oil and Gas assets to Mr. Petrosius?

A Yes, in order to preserve their value.

Q In order to preserve their value. 

A Yes, sir.

Q And then you tried to get them back at some point before 

you decided to cooperate with the Government; is that correct?

A No.  I got them back because he had the same issue I had 

with retaining ownership.  He couldn't get a registered agent 

in the BVI to act for him, which is the same issue I had in 

terms of retaining the value of Palomar Natural Resources.

Q Let's just look at the timing of this.  Do you see where 

it says:  On March 26, 2019, the seller and the purchaser 

concluded the deed of transfer shares. 
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Do you see that?

A Yes, I do.

Q And, sir, the seller, that's you?

A I believe it is, yes.

Q Let's look. 

MR. SCHACHTER:  Mr. McLeod, could you put up the 

first part.

Q It lists you as the seller?

A Yes, it does. 

Q Do you see where the date is March 26, 2019; do you see 

that? 

A Yes.

Q That would be about less than three months after you were 

indicted in the United States; is that correct?

A Approximately, yes.

Q That's Palomar Energy. 

MR. SCHACHTER:  And Mr. McLeod, if we could please 

turn a couple pages into the document. 

Q You see this second attachment which says:  Deed of 

transfer of claim rights against NSP Investment Holdings. 

Do you see that?

A I do.

Q Again, this is dated March 26, 2019, less than three 

months after your indictment?

A Yes.
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Q And again lists you as the seller, correct?

A That is correct.

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q Within a month of being prosecuted, you transferred your 

stake in an Australian quartz mine to Mr. Petrosius; did you 

not?

A Not the company that was transferred to him, it was part 

of the vineyard, so... 

Q Within a month of being prosecuted, you transferred your 

stake in an Australian quartz mine to Mr. Petrosius; did you 

not?

A Yes.

Q And the prosecution has no not charged you with 

obstruction of justice for trying to avoid forfeiture by 

transferring your stake in this quartz mine to Mr. Petrosius, 

have they?

A Because I was not trying to avoid forfeiture.

Q Sir, the prosecution has not charged you with obstruction 

of justice for trying -- withdrawn.  

The prosecution has not charged you with obstruction 

of justice relating to transferring your stake in this 

Australian quartz mine to Mr. Petrosius, have they?

A They have not.

Q And the value of that Australian quartz mine is roughly 

$1 million; is that correct?
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A It has no value at the moment.  It's impossible to value.  

The value of the investment was $1 million.

Q You would purchase this quartz mine for a million 

dollars?

A A small part of it, yes.

Q And you now say that this quartz mine that you 

transferred to Mr. Petrosius is valueless; is that correct?

A No.  I said it's impossible to value.

Q You also aren't getting prosecuted for lying to the 

prosecutors, are you?

A Not that I'm aware of.

Q You met with prosecutors for the first time in May of 

2019; isn't that correct?

A I don't recall the first date.

MR. SCHACHTER:  Your Honor, may I publish to the 

witness and counsel AP-1? 

THE COURT:  Yes, you may.  

Any objection to AP-1? 

MR. SCHACHTER:  I'm sorry, your Honor, just to be 

published to the witness and counsel.

THE COURT:  I know.  

You don't intend to offer it? 

MR. SCHACHTER:  No.

THE COURT:  Fine.  You may publish it just to the 

witness and to counsel.
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Q Does that refresh your recollection that your first 

meeting with the prosecutors was in London on May 22, 2019?

A Yes, thank you. 

Q And at that meeting, the prosecutors asked you about your 

assets, didn't they?

A Yes, they did.

Q And at that time, you knew that the indictment contained 

forfeiture allegations seeking your assets; isn't that 

correct?

A That is correct.

Q And the purpose of this meeting was to explore 

cooperation with the Government; isn't that correct?

A The purpose of the meeting was for them to ask me 

questions and for me to answer them. 

Q And you understood that you were supposed to answer them 

honestly, correct?

A I did my best to answer them honestly.

Q You understood that it was a crime to lie to prosecutors; 

isn't that right?

A I was made aware by my counsel that it is a crime to lie 

to the FBI.

Q And the prosecutors asked you about the money that you 

had received from Mr. Petrosius; isn't that correct?

A I don't recall.

MR. SCHACHTER:  May I have a moment?
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THE COURT:  You may.

(Pause in proceedings.)

MR. SCHACHTER:  Your Honor, may I publish just to 

the witness and counsel Exhibit AP-1 at Page 18?

THE COURT:  You may.

Q Have you had a chance to look at it? 

A Yes.

Q Does that refresh your recollection that the prosecutors 

when they met with you asked you about your dealings with 

Mr. Petrosius?

A They did not ask me, I told them about them.

Q And what you told them was a lie; was it not?

A I don't believe so, no.

Q Isn't it correct, sir, that you told the prosecutors that 

there came a point in time when Mr. Petrosius came to London 

after your indictment?  

Do you recall telling them that?

A I don't, no.

MR. SCHACHTER:  Could we please put back up AP-1 at 

Page 18 for just the witness and counsel?

Q Does that refresh your recollection that you told the 

prosecutors that Mr. Petrosius came to London to see you after 

your indictment? 

A Yes, it does.  Thank you.

Q And you told the prosecutors that Mr. Petrosius had been 
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concerned about your involvement in Mozambique, correct?

A His involvement in Mozambique.

Q And you said that you had agreed to pay Mr. Petrosius 

$1.65 million as a loan repayment.  

Isn't that what you told the prosecutors in May? 

A Amongst other things, I mentioned that, yes.

Q And that was a lie; isn't that correct?

A No.

Q Sir, you did not owe any money to Mr. Petrosius, did you?

A And I told the prosecutors when I met them the full story 

about what had happened in relation to the South African 

vineyard and the payment of money to Mr. Petrosius.

Q You told the prosecutors that you had given Mr. Petrosius 

a vineyard, correct?

A No.

Q Did you or did you not tell the prosecutors that you did 

not have -- well, put this another way.

You told the prosecutors that you said that you 

would pay Mr. Petrosius approximately $1.65 million as a loan 

repayment.  

Isn't that what you told the prosecutors?

A I don't recall exactly what I told the prosecutors.  

I do recall that I had told the prosecutors the 

entire story that related to and included the payment of 

$1.65 million.
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MR. SCHACHTER:  Your Honor, may I publish to the 

witness and counsel Exhibit AP-1 on Page 18?

THE COURT:  You may.

Q Does that refresh your recollection, sir, that you told 

the prosecutors that you said -- did you -- you told them that 

you would pay Petrosius approximately 1.65 million as a loan 

repayment?  

Does that refresh your recollection that that is 

what you told these prosecutors and the FBI?

A Sir, I have never seen this document before.

THE COURT:  Not the question.  The question is, is 

that what you told the prosecutors and the FBI with respect to 

the payment of $1.65 million to Petrosius?  

Did you tell them that?

THE WITNESS:  I did not.

THE COURT:  Next question.

Q Did you tell the prosecutors that you did not have cash 

to repay this $1.65 million loan and, so, you transferred a 

part of your South African vineyard to Mr. Petrosius in or 

about January 2019, right, after you were indicted?  

You told the prosecutors that; did you not?

A I told them that it was not a loan, that it had been 

construed as a loan for the purposes of that transaction.  I 

told them it was not a loan.

Q Did you or did you not tell the prosecutors that you did 
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not have cash, so, instead, you transferred to Mr. Petrosius a 

part of your South African vineyard in or about January of 

2019?  

Yes or no, did you say that to the prosecutors?

A I'm sorry, it's a very long question.  Can you repeat it, 

please? 

THE COURT:  Read it back.  Madam Reporter, keep your 

voice up. 

(Record read.) 

A I don't recall what I said to the prosecutors, so no.

Q I'm going to show you then Exhibit 3500-AP-1 at Page 18.  

Please look at it, sir.  

And my question will be, does looking at this 

refresh your recollection that you told the prosecutors and 

the FBI that you did not have cash so you transferred a part 

of your South African vineyard to Mr. Petrosius in or about 

January 2019?  

Does that refresh your recollection that that is 

what you told these prosecutors and the FBI?

A It does not, no.

Q And let's just back up and explore this relationship that 

you had with Mr. Petrosius.  

First of all, Mr. Petrosius didn't loan you any 

money, did he?

A That is what I told the prosecutors.
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Q He gave you -- Mr. Petrosius had given you money because 

you sent him a deal that Credit Suisse didn't want to do; 

isn't that correct? 

A Yes.

Q Mr. Petrosius, he worked at a different bank; isn't that 

correct?

A He did.

Q And he didn't give that deal to his bank, he referred it 

out to a different bank; isn't that correct?

A Yes.

Q What bank did he send out that work to?

A I believe it was Alpha Bank.

Q And in exchange for sending out that transaction, he 

received like a commission or a broker's fee; isn't that 

correct?

A That is my understanding, yes.

Q And he then gave you half of that broker's fee that he 

was paid; isn't that correct?

A I do not know what he received.  I do not know if it's 

half.  

I do know what he promised to give me, yes.

Q He gave you $1.65 million; isn't that correct?

A Ultimately he did, yes.

Q He didn't loan you any money. 

A He did not.
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Q And you weren't sending him your South African vineyard 

because he owed you money, correct?

A That is correct.

Q And you talked about why you transferred this vineyard to 

Mr. Petrosius when you met with these prosecutors and the FBI 

in London in May of 2019; did you not?

A I communicated the full story as to the relationship, the 

source of the 1.65 million, and the events that took place in 

early 2019 in full to the prosecutors.

Q Did you tell them, sir, at that time, in May of 2019, 

that you had given Mr. Petrosius $530,000 on or about 

February 2 of 2019, the record that we just saw a moment ago?

A Yes, I believe I did.

Q You believe that you did tell them that. 

A Yes.

Q And you told them that you did not have cash, so you 

transferred part of your vineyard to Mr. Petrosius, and that's 

why you transferred this vineyard to him in January 2019; is 

that correct?

A No, it's not.

Q You have not been prosecuted for lying to the 

prosecutors, have you?

A I don't believe I've lied to the prosecutors.

Q You have an entity called APOT Limited; do you not?

A I do.
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Q And that stands for Andrew Pearse Oil Tycoon; isn't that 

correct?

A No, it is not.

Q APOT is a personal investment vehicle that -- in which 

you've stored some assets; isn't that correct?

A As far as I'm aware, it has no assets in it.  I have 

never used it.

Q It is an entity that you control; is it not, Mr. Pearse? 

A It is a company that has been set up.  It has no assets.

Q You have never disclosed to the prosecutors your 

ownership or control of APOT Limited, have you?

A It's a dormant company, sir.  It has no assets.

Q You have never disclosed to the prosecutors so that they 

could investigate on their own anything about APOT Limited, 

have you?

A I did not consider it an asset because it has nothing 

inside it.  It has no value.

Q Mr. Pearse, yes or no, did you ever disclose to the 

prosecutors your ownership or control of APOT Limited?

A I was asked to disclose my assets.  I did not disclose a 

company that has no assets.

Q Now, the prosecution has also allowed you to keep an 

enormous amount of your wealth; isn't that correct?

A No, it's not.

Q Well, you described to the jury that Privinvest has paid 
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you over time $45 million; is that correct?

A That is correct.

Q Isn't it true, sir, that under your plea deal with the 

Government the only cash that you have forfeited to this day 

is $1 million?

A That is correct, sir.

Q And that $1 million, you had transferred that $1 million 

to your daughter; isn't that correct?

A No.

Q Did you or did you not transfer $1 million to your 

daughter with the purpose of sharing it with your sons when 

they turn 18?

A In 2014, I believe I did two transfers of one million 

pounds.

Q And that is where you got the money, the one million, to 

pay the Justice Department; isn't that correct?

A Yes.

(Continued on the following page.)
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EXAMINATION CONTINUES 

BY MR. SCHACHTER:

Q And that's the only money that you've turned over to the 

Justice Department to this day?

A That is correct.

Q Now, you promised -- withdrawn.  

After you transferred your vineyard to 

Mr. Petrosius, you got it back before you pled guilty, isn't 

that correct?

A Yes. 

Q And you have promised to sell what you have left of this 

South African vineyard; and when you sell the vineyard, you 

have promised to turn over that sales amount, is that correct?

A Yes. 

Q You estimate that that's worth approximately 2 to 

$3 million, is that correct? 

A That is correct. 

Q Did you provide the Government with an independent 

appraisal of the value of this vineyard?

A I did not. 

Q Did they demand that you get an independent appraisal of 

this vineyard that you were promising to turn over to the 

Government?

A I am required to do that now. 

Q You haven't done it yet?
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A I haven't done it yet. 

Q You didn't do it before the Government entered into their 

Cooperation Agreement with you?

A I had received an independent valuation in approximately 

March of 2019.  I didn't see a need to update it between then 

and July. 

Q Prosecutors didn't ask you for it?  

A I don't know if they have it or not.  They have all my 

Hotmail. 

Q Did you turn over that independent appraisal of this 

vineyard?

A I don't recall. 

Q But if you sell this vineyard for, let's say, $3 million, 

you're obligated to turn that over to the Justice Department 

should that happen, correct?

A That's correct.

Q So that would be a total then of 3 or $4 million of the 

$45 million that you said you were paid by Privinvest so far?

A That's correct.

Q You also agreed to forfeit your interest in certain 

assets that are held by Palomar, is that correct?

A Yes. 

Q You mentioned an oil and gas concession in the country of 

Poland, is that correct? 

A Yes.  
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Q And you testified, you said:  I believe it is worth 35 to 

$40 million; is that correct?

A I believe I said $40 million. 

Q Now, you did not -- withdrawn.  

The Government did not ask you before agreeing to 

this deal with you for any kind of independent appraisal of 

what these Polish assets are really worth, did they?

A I was required to provide details of previous bids for 

the asset to demonstrate the value. 

Q Sir, prior to entering this deal with you, did or did not 

the Government ask you to provide an independent appraisal of 

the value of these Polish assets?

A I have not been asked to provide an independent appraisal 

of the value, no.

Q You entered into your Cooperation Agreement back in July, 

is that correct? 

A Yes. 

Q This is October.  

Have you sold your interest in the Polish gas 

concessions and turned over the sale proceeds to the 

Government yet? 

A No, the Government owns those businesses.  I transferred 

title to the companies.  

Q So, did you or did you not sell these Polish gas assets 

and turn the sale price over to the Government?
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A As part the forfeiture order, I was required to transfer 

title in the companies to the Government.  

Q These Polish assets have not been sold, is that correct? 

A I have no knowledge of what's happened to them. 

Q You're saying that as part of your plea deal now, the 

Justice Department owns Polish gas assets, correct? 

A I do not know if they own them.  I was required to 

transfer them to the Government.  

Q Without any kind of independent appraisal of what these 

things are actually worth, correct?

A The best valuation is what someone is prepared to bid for 

it. 

Q Sir, yes or no, did you provide an independent appraisal 

of these Polish assets to the Government before they entered 

into your plea agreement with you?

A Sir, what do you mean by an appraisal?  

Q Sir, do you understand that there are -- do you have an 

understanding as to whether there are people that do the work 

called appraising? 

A In my mind the best way to value as asset is to 

understand what people would pay for it.  I handed over 

information relating to bids that had been received for the 

Polish gas assets over time.  

Q Mr. Pearse, do you have an understanding that there are 

people who are in the business of appraisal; yes or no?
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A Of oil and gas companies, sir?  

Q Yes.  

A No, I don't. 

Q You don't have any understanding that there are people in 

the world whose business it is to value things like oil and 

gas concessions?

A To value them, yes. 

Q Have you -- withdrawn.  

Prior to reaching their plea agreement with you, did 

the prosecution require you to obtain an independent valuation 

of these Polish gas assets that the U.S. Government was soon 

going to be owning? 

A I handed over to the Government all the valuation 

material that I had in my possession, which included previous 

bid valuations for the assets. 

Q Mr. Pearse -- 

THE COURT:  You are being asked a simple question.  

Did the Government require you to obtain an 

appraisal at the time you turned over the ownership interest 

in the Polish oil and gas materials?  Did they require you to 

do that?  

THE WITNESS:  They did not, Your Honor.  

THE COURT:  Okay, let's go.  I think the jury gets 

it, they're smart.  Let's go. 

BY MR. SCHACHTER:
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Q Now, these assets are actually the only assets that are 

described in your Cooperation Agreement, isn't that correct?

A I don't think it is, no. 

Q Well, they are described.  

They are the Rawicz, R-A-W-I-C-Z, and Poznan, 

P-O-Z-N-A-N, gas concessions; is that correct? 

A That's how they're colloquially known, yes. 

Q Correct that to the extent that they have any value at 

all, the value is nearly all in the Rawicz gas concession, is 

that correct? 

A At the moment, yes.  

Q Poznan is worth close to nothing; is that right? 

A It's unknown what the value of Poznan is. 

Q It's just a license, correct?

A It's a license for 300-billion cubic feet of gas proven 

to be there. 

Q It is completely undeveloped?

A It has been explored, but not developed. 

Q Now, you said that you think your interest in these 

Polish assets is worth 35 to $40 million because, you 

testified, that you have gotten offers since 2016 for the 

entire gas field, not just your investment, which are worth 

approximately $70 million.  

Was that your testimony?

A We received an offer for both gas fields of $75 million. 
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Q And you don't own the entire gas fields, do you, 

personally?

A I do not, no. 

Q You own actually only about 19 percent of that Rawicz 

concession, isn't that correct?

A No, that's not correct.

THE COURT:  What percentage of the gas fields do you 

own or did you own before you turned it over to the 

Government?  

THE WITNESS:  Just over 50 percent.  

THE COURT:  Just over 50 percent.  

When did you turn it over to the Government?  

THE WITNESS:  July. 

THE COURT:  Of this year?  

THE WITNESS:  Of this year, sir. 

THE COURT:  Do you at the present time have any 

ownership interest in these Polish gas fields that you have 

been describing?  

THE WITNESS:  No, the entirety has been turned over 

to the Government. 

THE COURT:  Okay.  

Counsel, the jury is smart.  Can we please move on?  

He turned over whatever ownership interest he had to 

the Government in July of this year, according to his 

testimony, with whatever appraisals he had at that time.  
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They get it.  Please. 

BY MR. SCHACHTER:

Q As you've testified, sir, yesterday, the price of your 

oil and gas concessions have "dropped and dropped" based on 

all of the negative press that you received as part of this 

case; isn't that correct?

A That is correct. 

Q So to the extent that there was an offer on the table of 

$70 million, that offer is not open to this day, is it?

A To the extent the asset was owned by other shareholders, 

it would be. 

Q Isn't it true, sir, that the last offer that was received 

for the Rawicz gas concession was not 70 million, but 40 

million?  

MR. BINI:  Objection, Your Honor.  

THE COURT:  When did you receive the offer for the 

fields?  

THE WITNESS:  Your Honor, since 2016 I have 

attempted to sell these fields on a number of occasions. 

THE COURT:  What was the last offer that you got?  

THE WITNESS:  The last valuation -- the last offer 

valued the field at just under $70 million. 

THE COURT:  70?  

THE WITNESS:  Yes. 

THE COURT:  All right.  When did that offer come?  
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THE WITNESS:  Last one I recall seeing was in 2018, 

roughly the middle. 

THE COURT:  That was the last offer you received or 

you recall seeing, and you transferred 100 percent of your 

interest in these fields in July of this year, is that 

correct?  

THE WITNESS:  I did, Your Honor.  

THE COURT:  And you have no present ownership 

interest in those fields, is that correct?

THE WITNESS:  That is correct.  

Okay, move on to another topic.  You have explored 

this one.  The jury gets it.  Even I get it, so let's go. 

BY MR. SCHACHTER:

Q Sir, you still own the Australian quartz mine, is that 

correct?

A I own 10 percent of it. 

Q And the Government is letting you keep that, is that 

correct? 

A No. 

Q You still own 10 percent, do you not?

A I'm required to sell whatever assets I have to make up 

the remaining amount of the forfeiture order. 

Q Is the quartz mine listed in your plea agreement? 

A Yes, it is. 

Q We'll explore that in a moment.  
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You have a home in the United Kingdom worth 

$2.15 million, is that correct? 

A No, it's not.  

Q Sir, do you own a house in the UK worth approximately 

1.75 British pounds?

A Not anymore. 

Q It's been sold? 

A No, the value is not that anymore. 

Q In May of 2019 did you tell the prosecutors that the 

value of it was 1.75 British pounds?

A Yes, but that was before the golf course next door got 

the development rights. 

THE COURT:  1.75 British pounds or 1.75 million 

British pounds?  

THE WITNESS:  Million British pounds. 

THE COURT:  I'm asking counsel who is asking the 

question. 

THE WITNESS:  Oh, I'm sorry. 

MR. SCHACHTER:  Million, sir.

A At the time I met the prosecutor, the valuation was 

approximately 1.75 million pounds.  It is not worth that today 

because the golf course, which runs next door to it has 

received planning permission, or is about to receive planning 

permission. 

THE COURT:  Is about to receive what?  
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THE WITNESS:  Planning permission, the right to 

build houses on the golf course. 

THE COURT:  The G7 is not meeting there, are they?  

THE WITNESS:  I don't think it's that kind of golf 

course, Your Honor. 

THE COURT:  Okay.  Five more minutes, then we will 

take a quick break. 

BY MR. SCHACHTER:

Q The house has a barn and stable?

A Yes. 

Q And under your deal, do you have horses?

A No.  

Q It has seven bedrooms? 

A No. 

THE COURT:  How many bedrooms does it have?  

THE WITNESS:  Five, Your Honor.  

THE COURT:  Okay.  It is okay to ask a non-leading 

question sometimes.  

Five minutes, please, and we will get the house tour 

and then we will take a break. 

BY MR. SCHACHTER:

Q You own a farm in the UK worth $2.2 million?

A I have a farm in the UK, yes. 

Q And under your deal with the Government, you are allowed 

to keep that, is that correct? 
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A No, it's not correct.

Q Do you keep it today, do you own it today?

A I do, but it is subject to being sold to pay the 

outstanding amount due to the Government for forfeiture. 

Q You have not sold it between July when you pled guilty 

and today, have you?

THE COURT:  That is what he just said. 

BY MR. SCHACHTER:

Q Sir, you own two houses in New Zealand, do you not? 

A I do not, no. 

Q Did you in May own two houses in New Zealand?

A I did not, no.

Q Are they held in trust for others?

A There are two houses in New Zealand which are held in 

trust for others, but not me. 

Q And those houses are worth approximately $1 million, is 

that correct?

A I believe that's correct, yes.  

Q And in September of 2017 you sold three-fifths of your 

vineyard to French Vineyards for $6.5 million, is that 

correct? 

A No, that's not correct.  

Q Did you tell the prosecutors that in or about 

September 2017 you sold three land titles to French winemakers 

for approximately 97.5 million rand, which is the equivalent 
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of $6.5 million?  

Did you tell that to the prosecutors?

A I did tell them that.  I made an error with the number, 

excuse me. 

THE COURT:  What's the right number?  

THE WITNESS:  I think it's just under 6. 

THE COURT:  Okay, let's keep going. 

BY MR. SCHACHTER:

Q You testified during your testimony that Mr. Petrosius 

gave you an Aston Martin sports car worth $300,000, is that 

correct? 

A Yes, that's correct.  

Q This was part of the proceeds of your deal with 

Mr. Petrosius for referring that deal to Alpha Bank? 

A Yes. 

Q And you did not reveal your ownership of that Aston 

Martin sports car until October the 10th of this year, did 

you?

A I did not.  

Q You own a $79,000 Breguet watch, isn't that correct?  

A Excuse me, a what, sir?  

Q A watch, B-R-E-G-U-E-T.  

A I do not, no.  

MR. SCHACHTER:  May I have a moment, Your Honor?

THE COURT:  Yes.
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(Pause.)

BY MR. SCHACHTER:

Q Now, you testified about your Abu Dhabi Commercial Bank 

account.  Do you recall that?

A Yes. 

Q And you gave the Government the account statements for 

that account, isn't that correct? 

A I did. 

Q Isn't it true, sir, that those account statements reflect 

that you withdrew $850,000 in cash in ATMs outside the United 

Kingdom since you opened that account in 2013? 

A I don't know. 

Q Fair to say that you frequently withdrew cash from ATMs 

outside of the United Kingdom, is that correct?

A I've traveled frequently, so I frequently used ATMs 

outside of the UK, yes. 

Q Did the prosecutors ever ask you what happened with that 

cash? 

A They have not. 

Q And the prosecutors made it clear to you that you were 

supposed to reveal to them any criminal activity that you 

engaged in, is that correct? 

A That's correct.

Q And, sir, you know that it's a violation of UK tax laws 

for you to withdraw cash in another country and bring it back 
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to the United Kingdom to use, isn't that correct?

A No. 

Q Do you know, sir, that you are required in the UK -- you 

are what's called a non-domiciled resident of the United 

Kingdom, is that correct? 

A I was, yes. 

Q And we are going to talk a little more about that, but 

that means that if you earn income outside of the United 

Kingdom, you are not required to pay taxes on that in the 

United Kingdom; is that correct? 

A That was the rule, yes. 

Q And isn't it true, sir, that if you withdraw cash from 

your foreign bank accounts whilst overseas and bring the cash 

with you when you return to the UK, you are required to pay 

taxes on that in the United Kingdom?

A If you did all those things, yes. 

Q And, sir, is it your testimony that of the $850,000 in 

cash that you withdrew at ATMs outside of the United Kingdom, 

you did not bring that cash back with you to the United 

Kingdom? 

A I did not bring all of that cash back into the United 

Kingdom.  I may have brought some of it, and the cash that I 

brought into the country and the money that I repatriated from 

Abu Dhabi was disclosed and I paid tax on that in the United 

Kingdom.  
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THE COURT:  And now we are going to take our 

5-minute break.  Thank you.  

(Jury exits.) 

THE COURT:  You may step down, Mr. Pearse.  Thank 

you.  

(Witness steps down.)  

THE COURT:  The jury has left the courtroom.  

Do we have any procedural issues to discuss outside 

the presence of the jury and while the defendant is present?  

You may be seated, ladies and gentlemen of the 

public.  

MR. SCHACHTER:  Your Honor, may I take up one moment 

at sidebar?

THE COURT:  Yes, absolutely.

(Sidebar held.)

(Continued on the following page.)
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(Sidebar held outside the hearing of the jury.) 

(The following occurred at sidebar.) 

MR. SCHACHTER:  Your Honor, I'm sure it was 

inadvertent as my verbal tics, but during the course of that 

cross examine, Mr. Mehta was nodding his head vigorously. 

THE COURT:  I think most of them had zoned out 

because the way you were repeatedly asking questions about the 

financing and my guess is you will people nodding out.  I get 

it, it is a document-intensive case.  I get that you have got 

to go over the financials.  I get it that you can attack the 

credibility of this witness who is a convicted and admitted 

felon.  I get all that.  But really, counsel, you are an 

experienced lawyer.  Deal with the question of what assets he 

has, if he failed to disclose.  The jury gets it.  Juries are 

really smart.  They are locked in.  And I'm not telling you 

how to try a case, okay.  You guys know how to try cases.  

But trust me, you really don't need to go over 20 

times the fact that he used to have an ownership interest into 

Polish properties that have been disposed of.  I'm not saying 

you have to go over it once lightly.  I get that.  But you 

really shouldn't abuse your jury.  I am giving you a lot of 

latitude, but be mindful of the fact that there's a jury 

there.  So all I am going to suggest to you is stay focused on 

your case, stay focused on the jury and don't worry so much 

about your adversaries nodding off.  I know your adversaries 
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are not going to try to give non-verbal cues to the jury, lest 

they think that I can't see everything up to right in my 

crocodile eyes.  

I was in a group at Harvard Law called the Harvard 

Krokodiloes.  So I know about crocodiling.  I want you guys to 

be warned.  We were a lot better than Whiffenpoofs.  Everybody 

has heard of the Whiffs.  Not everybody has heard of the 

Kroks.  

So don't worry about nods.  

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  Let's try to keep the jury from nodding 

off.

Anything else?  

MR. JACKSON:  Your Honor, we have heard too that you 

have the best voice of the Krokodiloes. 

THE COURT:  I believe that there is a guy name Eric 

Johnson who sung the role of the Commendatore in Don Giovanni.  

He had the best voice.  He makes me sound like a soprano.  

There you have it.  

MR. SCHACHTER:  Thank you, Your Honor. 

MR. JACKSON:  Thank you, Judge. 

THE COURT:  All right.  

(Sidebar concluded.)

(Continued on the following page.)
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(Recess taken.) 

(In open court - jury not present.)  

THE COURTROOM DEPUTY:  All rise.  You may be seated.  

We wait the arrival of the defendant.  

(Defendant present.) 

THE COURT:  You can get the witness back on the 

stand.  We can do that now.  

We are getting the witness back on the stand.

(Witness resumes the stand.)  

THE COURT:  Are there any procedural issues that we 

need to address before we bring the jury in?  

MR. BINI:  Not from the Government, Your Honor. 

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Thank you.  

Mr. Jackson, would you bring the jury back in.  

(Jury enters the courtroom.) 

THE COURT:  Thank you, ladies and gentlemen of the 

jury.  See, I really do know what five minutes consists of.  

Please have a seat and we will continue with the 

cross examine of the witness and we will conclude promptly at 

5:00 as I have promised you throughout.  

Please have at it, sir. 

BY MR. SCHACHTER:  

Q Mr. Pearse, you recall that Mr. Bini showed you that part 

of the credit risk memo that talked about the expected revenue 
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of Proindicus?  Do you recall that? 

A Yes, I do. 

Q And as it turned out, he explored with you Proindicus did 

not generate the revenues that had been expected; is that 

correct? 

A That is correct. 

Q And you testified to the jury that there came a point in 

time when Proindicus actually stopped paying on its loan; is 

that correct? 

A That is correct. 

Q And it defaulted on its loan; is that right? 

A As far as I'm aware, yes. 

Q Now, I want to explore with you briefly how Proindicus 

was supposed to generate money.  One of the ways that 

Proindicus was supposed to generate revenue was by charging 

the oil and gas companies for security services around their 

rigs; is that correct? 

A Yes. 

Q And there had been plans in Mozambique to pass a law 

which required those oil and gas companies to use Proindicus 

for those security services around their rigs; is that 

correct? 

A No.  

Q Were there plans for something called a concession? 

A Yes, sir. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

1046

Q Can you describe for the jury what was the concession 

that had been plan? 

A There was a right given to, in this case to be given to 

Proindicus to operate offshore oil and gas security services 

to be provided by the Cabinet of Ministers, sir. 

Q This concession -- so, a Cabinet of Ministers was 

supposed to provide Proindicus with this concession to provide 

security services in Mozambique's waters; is that correct? 

A At the outset of the project, I had understood that that 

would be provided by the Council of Ministers of Mozambique. 

Q And that was an important part of Proindicus's business 

plan to generate revenue; is that correct? 

A Yes, it was. 

Q In your opinion, one of the reasons why Proindicus was 

unsuccessful in generating the revenue that had been planned 

was because of its inability to get that concession; is that 

correct? 

A One of the reasons. 

Q Another reason is because there had been delays in the 

oil and gas companies' plans to develop gas in Mozambique; is 

that correct? 

A Yes. 

Q Around 2015, the price of oil and gas fell globally; is 

that correct? 

A That is correct. 
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Q And that had an impact on the oil and gas companies 

development plans in Mozambique; is that correct? 

A It had an impact on the entire world's oil and gas 

companies and their appetite to explore or develop new assets. 

Q Can you explain that to the jury? 

A Of course, sir.  

In 2015, global oil prices fell.  The first thing 

I'm aware that oil companies do when their price falls is to 

reign in their costs.  A big cost is exploration of new oil 

and gas fields or the development of those fields.  So at that 

time, as far as I'm aware, the majority of major oil and gas 

companies stopped the development for a period of time, 

including the development in the northern part of Mozambique 

in what's known as the Rovuma basin, which is the area inside 

the Mozambican EEZ. 

Q And that is the second factor that had an impact on 

Proindicus ability to generate revenue that you were 

describing; is that correct?

A By the time the oil price dropped and the business plan 

had not been functioning either, but it was -- and it did have 

an impact in my opinion. 

Q Let's talk about EMATUM.  You testified that you were 

aware that some time prior to 2013 there had been an existing 

project to develop a fishing fleet in Mozambique; is that 

right? 
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A I testified that there was an existing Government plan to 

develop a tuna fishing industry in Mozambique. 

Q And that plan was called the Fisheries Master Plan; is 

that correct? 

A That's the name I understood it by. 

Q You are also familiar with something called the Indian 

Ocean Tuna Commission, is that correct? 

A Yes, I am.  

Q Is that also called the IOTC? 

A That is an acronym for it, yes.

Q And the IOTC, Indian Ocean Tuna Commission, is an 

intergovernmental agency that regulates the management of tuna 

in the Indian Ocean; is that correct? 

A I believe that's correct. 

Q In March of 2013, Mozambique submitted to the Indian 

Ocean Tuna Commission something called a Tuna Fleet 

Development Plan; is that correct? 

A I was not aware of that. 

MR. SCHACHTER:  Your Honor, we will offer Government 

Exhibit 2364, as well as 2364A, B, C and D. 

THE COURT:  Any objection?

MR. BINI:  Can you briefly publish it to us on our 

screen?  

MR. SCHACHTER:  Mr. McLeod, publish it just to 

counsel and the witness, please.
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THE COURT:  Yes. 

MR. BINI:  No objection. 

THE COURT:  You may publish, they are admitted. 

(Government's Exhibits 2364, 2364A, 2364B, 2364C and 

2364D received in evidence.)  

Q Looking first at Government Exhibit 2364, do you 

recognize this to be an e-mail from Ms. Subeva to you and Mr. 

Boustani?  

A Yes, it is. 

Q And this is dated July 27, 2013? 

A Yes, sir. 

Q In advance of Credit Suisse's loan to EMATUM relating to 

the purchase of the fishing vessels; is that correct? 

A Yes, I believe that's correct. 

Q And Ms. Subeva attaches a number of documents; is that 

correct? 

A Yes, she does. 

Q One of those is the Mozambique Fisheries Master Plan 2010 

to 2019? 

A Yes, I see that. 

Q And another is the report by the IOTC, the Indian Ocean 

Tuna Commission referencing the Mozambique fishing fleet 

plans; correct?

A Yes, sir.  

Q I would like to now direct your attention to Government 
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Exhibit 2364D at page 45, please.  Actually, let's look at the 

first page.  

Do you see -- it's a little bit hard to make out, 

but in the upper left-hand corner it says Indian Ocean Tuna 

Commission? 

A I do. 

Q Included in this exhibit is a number of plans of various 

countries to establish fishing fleets in the Indian Ocean; is 

that correct? 

A I'm sorry, I need a chance to read.  I have not seen this 

before. 

Q Why don't I direct you to page 45.  

MR. SCHACHTER:  Actually, 44, please, Mr. McLeod.  

Q Do you see that this is the Republic of Mozambique's Tuna 

Fleet Development Plan? 

A Yes. 

Q I would like to direct your attention to the next -- 

well, next page at the bottom.  And do you see this document 

is the Mozambique Tuna Fishery Fleet Development Plan? 

A I see that, yes. 

Q And do you see where it says, in bold, "The first step of 

the fleet development plan for the industrial fishery for the 

next 15 years is the replacement of the current tuna fishing 

fleet with vessels fishing directly from Mozambique either 

under charter or re-flagged noting that for this first phase 
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the target of 130 vessels."  Do you see that? 

A I do, sir. 

Q And below that, it provides additional information, year 

of the plan, number of foreign tuna vessels replaced.  Do you 

see that? 

A I see the headings. 

Q And then type of fishing vessels.  Do you see that? 

A Yep.  I'm sorry.  Excuse me.  Yes. 

MR. SCHACHTER:  If we can turn to the second page, 

top two lines, please, Mr. McLeod.  

Q And in addition to stating the plans for the first phase 

of the target of being 130 fishing vessels, it lists the 

specific targets for the number of vessels in 2014 and 2015.  

Do you see that? 

A Well, I see it says the number of foreign tuna vessels to 

be replaced is 15. 

Q Right.  And that's a total of 30 vessels in the first two 

years of Mozambique's tuna fishing plan; is that correct? 

A Could you take me back to the -- I'm sorry, could you 

take me back to the first page so I can see the date?  I 

believe it's correct.  Yes.  Yes.  Correct.

Q Right.  

MR. BINI:  Objection. 

Q We're going to go back above that paragraph, the 

language.  And just to be clear, do you see it says that the 
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first step of this fleet development plan is to replace the 

current tuna fishing fleet with vessels that will be fishing 

directly from Mozambique.  Do you see that? 

A I do. 

MR. SCHACHTER:  And if we can turn to the page right 

before that, please, Mr. McLeod.  If we can look at the 

background section.  

Q Do you see where it says, "Mozambique does not have a 

long history of fishing tuna as a directed offshore commercial 

fishery.  Consequently, Mozambique has relied on foreign 

fleets to harvest this fishery for the last two decades or 

more and has benefited from the license fees recovered from 

this activity.  In recent years, Mozambique has become very 

interested in redirecting the benefits of this fishery to 

Mozambique and its socio-economy.  This was one of the reasons 

for its decision to become a member of the Indian Ocean Tuna 

Commission in 2012.  The first industrial tuna fishing vessel 

flagged to Mozambique entered the fishery for its new flag 

state in 2011."  

Do you see that?  

A Yes. 

Q Now, do you also understand -- 

MR. SCHACHTER:  You can take that down.  

Q -- that the Indian Ocean tuna fishing was going to set 

quotas for the amount of tuna that a country can fish from the 
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Indian Ocean? 

A Yes, I was aware of that. 

Q And that quota that was going to be imposed was going to 

be based on the number of fishing vessels that a country had; 

is that correct? 

A That was my understanding, yes. 

Q The EMATUM project involved the development of a fishing 

fleet; is that correct? 

A It did, yes. 

Q And you and Ms. Subeva worked on developing a business 

plan for EMATUM; is that correct? 

A Together with Mr. Boustani, yes. 

MR. SCHACHTER:  Your Honor, would this be a -- I'm 

about to move to a different topic.  Is this a good time to 

stop?  

THE COURT:  I think this would be a perfect time to 

adjourn for the day.  

Ladies and gentlemen of the jury, we have three 

minutes to spare.  I appreciate your time and attention.  Do 

not talk about the case yet.  

See you tomorrow at 9:30.  

(Jury exits the courtroom.) 

THE COURT:  Thank you.  You may step down, Mr. 

Pearse.  

(Witness steps down.) 
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THE COURT:  Ladies and gentlemen, you may be seated.  

The jury has left the courtroom.  

Do we have any procedural issues to address at the 

end of the day while the defendant is still present and the 

jury has left the courtroom?  

The Government?

MR. BINI:  Not from the Government, Your Honor. 

THE COURT:  Defense counsel?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Thank you.  We are adjourned for the 

day.  Have a good evening everyone. 

MR. SCHACHTER:  Thank you, Your Honor.  

MR. BINI:  Thank you, Your Honor. 

MR. JACKSON:  Thank you, Your Honor. 

(Matter adjourned to October 23, 2019 at 9:30 a.m.)
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THE COURTROOM DEPUTY:  All rise.  Honorable William 

F. Kuntz, II, now presiding.  Criminal cause for trial, 

Docket No. 18-CR-681, USA v. Boustani.  

Counsel, please state your appearances for the 

record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Lillian DiNardo, Katherine Nielsen, Special Agent Angela 

Tassone for the United States.  Good morning, your Honor.

THE COURT:  Good morning.  We have the spellings.

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.  Good morning, your Honor.

THE COURT:  Good morning.

MR. SCHACHTER:  Good morning, your Honor.  Michael 

Schachter on behalf of Mr. Boustani.

THE COURT:  Good morning.  I see Mr. Boustani is 

present. 

Good morning, Mr. Boustani.

THE DEFENDANT:  Good morning, your Honor.

MS. DONNELLY:  Good morning.  Casey Donnelly on 

behalf of Mr. Boustani.

THE COURT:  Good morning.

MR. DISANTO:  Good morning.  Philip DiSanto on 

behalf of Mr. Boustani.

THE COURT:  Good morning.

MR. MCLEOD:  Good morning.  Ray McLeod on behalf of 
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Mr. Boustani.

THE COURT:  Good morning.  You may be seated.

Ladies and gentlemen of the public, you may be 

seated as well.  

We need to have a sidebar.  Put on the white noise 

machine.

(Continued in sealed portion of transcript.)
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(Sidebar ends; in open court.)

(Recess taken.)

THE COURT:  Mr. Jackson, will you please let the 

court security officer know we're ready for him to bring in 

the jury?  Thank you.

(Jury enters.)

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, that you for your patience.  Good morning.  

Please be seated. 

Members of the public, please be seated as well.  

Please come forward, Mr. Pearse, to continue your 

testimony on cross-examination.  

(Witness resumes the stand.)

THE COURT:  And I will ask you, as I promised I 

would, the question have you spoken with anyone about your 

testimony since leaving the witness stand yesterday. 

THE WITNESS:  I have not, your Honor.

THE COURT:  Thank you.  

You may continue, counsel.

MR. SCHACHTER:  Thank you, your Honor.
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ANDREW PEARSE,

called as a witness, having been previously duly

sworn, was examined and testified as follows: 

CROSS-EXAMINATION

BY MR. SCHACHTER (Continuing):

Q Good morning.  

A Good morning, sir.

Q Mr. Pearse, I'd like to start this morning by looking at 

your cooperation agreement.

MR. SCHACHTER:  Your Honor, may we publish in 

evidence Government Exhibit 3500-AP-3? 

THE COURT:  Yes, sir, you may publish it.  It's in 

evidence.

(Exhibit published to the jury.)

Q Mr. Pearse, do you recognize this to be your agreement 

with the Justice Department?

A Yes, sir.

Q I'd like to direct your attention, please, to Paragraph 

16 on Page 9 of your agreement.

Does your agreement say:  If the Government 

determines that the Defendant has cooperated fully, provided 

substantial assistance to law enforcement authorities, and 

otherwise complied with the terms of this agreement, the 

Government will file a motion pursuant to USSG -- 

Do you understand that to be United States 
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Sentencing Guidelines?

A I do now, thank you.

Q -- Section 5K1.1 with the sentencing Court setting forth 

the nature and extent of his cooperation, such a motion will 

allow the Court, in applying the advisory guidelines, to 

consider a range below the guidelines range that would 

otherwise apply.  In this connection, it is understood that a 

good faith determination by the Government as to whether the 

Defendant has cooperated fully and provided substantial 

assistance and has otherwise complied with the terms of this 

agreement, including the demonstration of acceptance of 

responsibility described in paragraph two, and the 

Government's good faith assessment of the value, truthfulness, 

completeness, and accuracy of the cooperation, shall be 

binding upon him.

Do you see that provision of your cooperation 

agreement with the Government?

A Yes.

Q So, sir, this motion that the agreement says that the 

Government will file should they determine that you have 

cooperated fully and provided substantial assistance, that is 

a very important motion to you; isn't that correct?

A For what purpose, sir? 

Q For your sentencing.  

It's very important for your sentencing that the 
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Government file this motion pursuant to 5K1.1; isn't that 

correct?

A I understand that it is part of the process for 

sentencing, yes.

Q And it is important to you that the Government determine 

that you cooperated fully, correct?

A The terms of the agreement state that the Government 

determines whether I have cooperated fully.

Q And that determination is important to you, isn't it? 

A It is part of the process, I believe, under USSG 5K1.1, 

sir.

Q It's also important to you that the Government determine 

that you have provided substantial assistance to them; isn't 

that correct?

A I believe I've already done that before I arrived in this 

court last we can, sir.

Q It is important to you that the Government makes the 

determination that you have provided substantial assistance; 

isn't that correct?

A It is correct that the Government makes that 

determination, sir. 

Q And this agreement states that the Government's good 

faith assessment of your value is binding upon you, correct?

A Yes, that's correct.

Q The agreement states that the Government's good faith 
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assessment of your cooperation, its completeness, and accuracy 

is also binding on you; isn't that correct?

A That is my understanding of the agreement.

Q Now, sir, we have never met before I asked you questions 

a few days ago; is that correct?

A That is correct.

Q You had never heard the questions that I was going to ask 

you; isn't that right?

A I had not.

Q But your agreement with the Government requires that you 

meet with the prosecutors whenever they wish to meet with you; 

isn't that correct?

A Under the terms of the agreement, I was required to 

provide all information in my possession relating to the 

crimes to the Government.

Q Sir, did your agreement also require you to meet with the 

prosecutors whenever they wanted to meet with you?

A Excuse me, sir.  Yes, I did meet with the Government.

Q And accurate to say that you met with Mr. Bini before you 

began your testimony here in court; is that right?

A Yes, that's correct.

Q Approximately how many times had you met with Mr. Bini 

before you took the witness stand?

A To the best of my knowledge, approximately 30 times.

Q And in those meetings, Mr. Bini told you the subjects he 
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was going to cover with you on the witness stand; is that 

correct?

A No, he did not.

Q Well, did he ask you specific questions in your meetings 

with him?

A In the meetings with the Government, I provided 

information that I had and I was asked questions about the 

information I provided.

Q Right.  Mr. Bini asked you questions in those meetings; 

did he not?

A He asked me questions relating to the information that I 

was providing to the Government during those meetings, yes, 

sir.

Q And from those questions, you were able to make an 

assessment of what things were important to the prosecution; 

isn't that correct?

A No.  I'm not a U.S. lawyer, I'm afraid.  I understood the 

topics that I was providing information on, but I don't know 

U.S. law so I have no idea how a case could be formed in this 

case.

Q From the topics that Mr. Bini spent time on, were you 

able to make an assessment of which topics were important to 

the prosecution?

A In those meetings, I covered every aspect of my 

involvement in chronological order from 2012 through to 2019.  
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I reviewed over 60,000 e-mails.  There were a lot of topics, 

sir.

Q Was one of the topics that Mr. Bini asked you about 

whether Mr. Boustani made as much money as you did?

A I was asked about my relationship with Mr. Boustani.  I 

provided information as to Palomar and the partnership that 

was conceived in March of 2013.

Q Did he ask you questions about whether Mr. Boustani made 

as much money as you did?

A I don't recall him asking that question, but I recall 

providing information to the Government as to the role of 

Palomar, the nature of the ownership, the personnel involved 

in it, and how much money Palomar received throughout the 

period in question.

Q Did Mr. Bini also ask you questions in those sessions 

about whether Mr. Boustani was a partner in Palomar?  

Was that a topic that he covered with you?

A I identified the ownership of Palomar to the Government, 

to the best of my knowledge.

Q Now -- I'm sorry. 

A Please go ahead.

Q You testified to the jury that you made approximately 

$45 million during this time period; is that correct?

A That is correct.

Q And you got most of that money as a result of being a 
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partner in Palomar; is that correct?

A Yes, approximately 33 to 34 million dollars as a partner 

of Palomar.

Q And you testified that Palomar was a financial advisor 

and an investment fund; is that correct?

A No, it's not correct.

Q What business was Palomar in?

A It was intended to be a financial advisor and an 

investment fund, but it ultimately was only a financial 

advisor.

Q And you were a co-owner and managing director of Palomar; 

is that correct?

A Yes, sir.

Q In the course of your preparation sessions with Mr. Bini, 

did you say that Mr. Boustani was a partner in Palomar?  

Did that come up in your meetings with Mr. Bini 

before testifying?

A During my meetings with the Government, I identified the 

ownership of Palomar and who had been involved in the running 

of that business, and that included Mr. Boustani.

Q Did that topic come up more than once in your meetings 

with the Government?

A I don't recall the exact number of times it came up.

Q In your testimony, Mr. Bini asked you:  Do you know how 

much, approximately, the Defendant received?  
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And you said:  I know that the Defendant was my 

partner in Palomar Capital Advisors.  I know that I received 

$34 million in dividends in relation to being a partner in 

that business.  So, I know the Defendant received the same 

amount of money for Palomar's advisory services for EMATUM and 

MAM. 

Do you recall being asked that question and giving 

that answer to this jury?

A Yes, that was my belief.

Q You also told the jury that Palomar Holdings was a 

partnership between you, Mr. Safa, and Mr. Boustani.  

Do you recall giving that testimony to this jury?

A I recall saying that Palomar was a partnership conceived 

between three partners:  Mr. Boustani, Mr. Safa, and myself.

Q When I just asked you the question about your prior 

testimony you said "that was my belief."  

Do you recall that?

A Yes.

Q The words that you used when you spoke to the jury was:  

I know the Defendant received the same amount of money for 

Palomar's advisory services for EMATUM and MAM.

Wasn't that your testimony?

A To the best of my knowledge, it was my belief -- well, I 

was aware that he was my partner.

Q Sir, my only question was, was your testimony to this 
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jury:  I know the Defendant received the same amount of money.

Was that or was that not your testimony to this 

jury?

A I don't recall, sir, all the words I've used.  

But to correct if I've used the wrong words, my 

belief was he was my partner in Palomar.

Q When I just asked you if you told the jury that Palomar 

Holdings was a partnership between you, Mr. Safa, and 

Mr. Boustani, you just said it was intended that way. 

Do you recall giving that testimony a moment ago?

A I don't recall using the word "intended."

Q Your testimony in your first day of examination with 

Mr. Bini was:  Palomar Holdings was the holding company of 

Palomar Capital Advisors.  It was a company that was a 

partnership between myself, Iskandar Safa, and Jean Boustani.

Did you give that testimony?

A I don't recall those words.

Q Did you recall that Mr. Bini asked if Jean Boustani had a 

financial incentive in getting larger loans?  

Do you recall that question. 

A I'm sorry, I don't.  But if you care to refresh my 

memory...

Q In answer to that question, you said that Mr. Boustani 

was an employee of that company, Privinvest.  

And that was true, wasn't it?
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A To the best of my knowledge.  I have never seen his 

employment contract.

Q But then you said:  He was also a partner in Palomar.  

And in relation to the monies I received for EMATUM and MAM 

transactions, which totaled just under $35 million, that was 

one-third of the distribution that was made by that company 

from its profits.  

You said to this jury:  Mr. Boustani was a one-third 

owner, so he received the same amount of money as I did in 

relation to those two projects.  So, $34 million that I'm 

aware were paid to him.

Did you provide that testimony to this jury?

A That is my belief, yes.

Q In fact, sir, you testified more than 15 times during the 

course of your direct examination with Mr. Bini that Jean 

Boustani was either an owner or partner in Palomar Capital 

Advisors; did you not?

A I don't know the number of times, sir.

Q And that was all false testimony, wasn't it?

A It was the best of my understanding and belief, so, no, 

it was not false.

Q Isn't it true, sir, that Jean Boustani was never an owner 

or partner of Palomar and you know it?

A No, that's not correct, sir.

Q Palomar was your idea; isn't that correct?
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A No.  

Palomar was conceived between myself and 

Mr. Boustani as originally a vehicle to extend the EEZ project 

concept to other nations and to use it to raise financing for 

Privinvest projects in other countries with the same product, 

which is the EEZ or coastal product.

MR. SCHACHTER:  Your Honor, may I show the witness 

Exhibits 2306 and 2306-A in evidence?

THE COURT:  Yes, you may.  You may publish.

(Exhibit published to the jury.)

Q I'd like to direct your attention, Mr. Pearse, to your 

e-mail to Mr. Boustani, dated May 10, 2013.  

What's the subject?

A Palomar.

Q And you wrote:  Dear Jean and Sandy, Attached is a 

revised presentation outlining how I see Palomar working.

Is that what you wrote?

A That is correct.

Q And you attached to this e-mail to Mr. Boustani -- 

MR. SCHACHTER:  Can we look at 2306-A?

(Exhibit published to the jury.)

Q This is a presentation that you prepared; is that 

correct?

A Yes, it was.

MR. SCHACHTER:  And Mr. McLeod, can we please turn 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

1074

to the second page? 

Q You see where it says "set up"?

A Yes, I do.

Q And you wrote that:  Palomar will be owned two-thirds by 

Abu Dhabi MAR and one-third by Andrew Pearse, together the 

shareholders.  Each party will contribute the relevant pro 

rata proportion of the purchase price of Palomar.

Do you see that?

A Yes, I do.

Q There is no reference here in this document to 

Mr. Boustani being a one-third owner of Palomar, is there?

A There's a reference to Abu Dhabi MAR, which also was 

incorrect.

Q Abu Dhabi MAR was a subsidiary of Privinvest; isn't that 

correct?

A Yes, but it was not a shareholder of Palomar at any time, 

sir.

Q We'll get to the shareholders.

Sir, you were CEO of Palomar; isn't that correct?

A No, I never held that title.

Q Do you recall an employee of Palomar named Sonja Schutt; 

first name S-O-N-J-A, last name S-C-H-U-T-T?

A Yes, I do.

Q Now, you testified that VTB, the bank, lent $500 million 

to MAM in May of 2014; is that correct?
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A No, it's not.

Q You testified on Friday that you received ten million 

dollars from Palomar relating to the MAM transaction; did you 

not?

A Yes, I did.

Q And Mr. Bini showed you Government Exhibit 3070-A in 

evidence. 

MR. SCHACHTER:  May I publish that, your Honor?

THE COURT:  You may.

(Exhibit published to the jury.)

Q And I believe he showed you this and identified the 

transfer at the bottom, on June 3, 2014, of a payment of 

$10,050,000. 

Do you see that?

A I do, yes.

Q From the account of Palomar Holdings?

A Yes, it is.

Q And you said -- and this is a payment relating to the MAM 

transaction; is that correct?

A Yes.

Q And you testified to this jury that you received here a 

third of your payment by virtue of the fact that you were 

one-third owner of Palomar; is that correct?

A That is correct.

Q And then you testified one-third of this payment went to 
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Mr. Boustani because he was a one-third partner of Palomar, 

and one third of it went to Mr. Safa.  

Do you recall providing that testimony to this jury?

A No, I think I recall saying that the 20,100,000 

identified in the account was pay for the two-thirds.

MR. SCHACHTER:  May I have a moment, your Honor?

THE COURT:  Of course.

MR. SCHACHTER:  656, Lines 3 through 6.

Q Do you recall, sir, that you said -- you were asked:  

Mr. Pearse -- 

MR. SCHACHTER:  Page 655, actually, Line 8.

Q Mr. Pearse, what was this debit amount of 20,100,000 for, 

if you know?  

Answer, If I may, below that there is an amount of 

10,050,000, which was the amount I referred to earlier as the 

payment that I received in relation to the MAM transaction; 

the fee, or my share of the dividend, that was paid by Palomar 

as a result of receiving fees from Privinvest.  The entry 

above that for 20,100,000 was the other two-thirds share.  My 

ten million was one-third share of the total that was paid to 

Palomar.

And then Mr. Bini asked you:  And who did that go 

to, if you know? 

Answer, It went to -- a third of it went to 

Mr. Boustani, as far as I'm aware, and the other third went to 
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Mr. Safa.  

Were you asked those questions and did you give 

those answers?

A Yes, that's correct.

Q Now, you testified that Palomar was an arranger on VTB's 

loan to the Mozambican company MAM; is that correct?

A It was the arranger, yes.

Q And you knew that VTB needed information about Palomar; 

isn't that correct?

A Yes.

Q You explained to the jury about KYC or Know Your Customer 

information requests that banks make. 

Do you recall giving that testimony?

A I don't, but I can if it helps.

Q There is something called KYC information that a bank may 

need from entities that it's doing business with; is that 

correct?

A Yes, I think we've all gone through that experience.

Q And VTB asked for KYC information about Palomar; isn't 

that correct?

A I don't recall, sorry.

Q Do you recall that you were directly involved in 

responding to VTB's request for information about Palomar?

A I don't recall.

Q Do you recall telling VTB who owned Palomar?  
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Do you recall providing that information?

A No, I don't recall that.

Q I'm going to show you Defense Exhibit 1927.

MR. SCHACHTER:  Your Honor, may I just for a moment 

show it to the witness and --

THE COURT:  Any objection to 1927 coming into 

evidence? 

MR. BINI:  May we just see it, your Honor? 

THE COURT:  Publish it to the Government and to the 

Court.

Any objection?

MR. BINI:  No objection, your Honor.

THE COURT:  It's admitted.  You may publish.

(Defense Exhibit 1927 so marked.)

(Exhibit published to the jury.)

Q We're going to go through this document, Mr. Pearse, but 

I'd like to just start with the line -- just the top e-mail 

for a moment.  You wrote this e-mail. 

You see the subject, KYC of Palomar?

A Yes.

Q Does that help you remember that you were involved in 

providing information to VTB in response to their KYC request?

A It would help if I could see the whole e-mail chain.

Q We'll look at that in a moment.  

Why don't we start here?  
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This is an e-mail from you to Makram Abboud at VTB; 

is that correct?

A Yes, it is.

Q Do you see where you wrote:  FYI, those guys are legal 

but not beneficial owners.  UBOs are always Sandy, Makram, and 

myself.  

Do you see that?

A Yes.

Q "UBOs," that's ultimate beneficiaries; is that correct?  

Ultimate beneficial owners? 

A Yes, that's correct.

Q You explained -- when you referenced "those guys are 

legal," you explained to the jury about how in the UAE certain 

entities may have legal ownership that are different than who 

actually owns the company. 

Do you recall that testimony?

A No.

Q You testified to this jury that:  In the UAE, foreigners 

are not allowed to own 100 percent of companies based in Abu 

Dhabi.  They can only own 49 percent.  So, the way to get 

around this is for a law firm to own 51 percent and hold those 

shares on behalf of the foreign entity.

Do you remember testifying to this?

A That, I recall, but that wasn't your question.

MR. SCHACHTER:  Let's turn, Mr. McLeod, if we can, 
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to the e-mail at 11:31.  It's the second to last page.

Q Do you see here that Ms. Subeva is writing an e-mail to 

Sonja, the employee of Palomar, as well as Markus Kroll. 

He is the person that you bought Palomar from; is 

that correct?

A Markus Kroll is, yes.

Q And you're copied on this e-mail; is that correct?

A I'm sorry, I didn't hear you, sir.

THE COURT:  You're copied on the e-mail.

A Yes, I am.

Q And the subject is:  KYC of Palomar. 

Do you see that?

A Yes, sir.

Q And then the e-mail reads:  Dear Sonja, VTB Capital needs 

to complete KYC for Palomar Capital Advisors for the new 

financing in Mozambique. 

Do you see that?

A Yes.

Q And I'd like to direct your attention to number five and 

number six.  Ms. Subeva tells Sonja that:  VTB is going to 

need certified copies of the identifications of all of the 

ultimate beneficial owners holding ten percent or more 

interest and independent confirmation of the list of 

shareholders holding ten percent or more interest and 

disclosure of ultimate beneficial owners.
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Do you see that?

A Yes, sir.

Q If I can now direct your attention to the e-mail -- 

MR. SCHACHTER:  Mr. McLeod, at 15:10. 

Q -- responding to that e-mail. 

MR. SCHACHTER:  Or, actually, just one above that -- 

no, you have it right, 15:10.

Q Here, Sonja writes:  Dear Gwendoline, I have attached an 

overview of the current ownership structure of Palomar Capital 

Advisors to give you the information requested under point 

six.

Do you see that?

A Yes.

Q And, again, this is the subject matter here, this is in 

the e-mail chain, KYC of Palomar?

A Yes, it is.

Q You were copied on this e-mail; is that correct?

A I was.

Q Let's look at that e-mail.  I'm going to show you Defense 

Exhibit 1931 and 1931-A? 

MR. SCHACHTER:  If I may publish that to counsel, 

your Honor. 

THE COURT:  In evidence? 

MR. SCHACHTER:  It's not in evidence.

THE COURT:  Why don't you offer it?  
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Any objection? 

MR. BINI:  If we can just see it, your Honor.

THE COURT:  Of course.  

MR. SCHACHTER:  Mr. McLeod, if we could show 1931-A 

also.

MR. BINI:  No objection, your Honor.

THE COURT:  Admitted.  You can publish.

(Defense Exhibits 1931 and 1931-A so marked.)

(Exhibit published to the jury.)

Q Mr. Pearse, if we look at Defense Exhibit 1931, can you 

see that this is the e-mail that we just saw moments ago in 

the last chain?

A Yes, it is.

Q And here, the Palomar employee writes that she has 

attached an overview of the current ownership structure of 

Palomar Capital Advisors; is that correct?

A That's correct.

Q Let's look at that attachment.  

MR. SCHACHTER:  Mr. McLeod, can you please put up 

Defense Exhibit 1931-A?

(Exhibit published to the jury.) 

Q At the top of the page, do you see where it says:  Andrew 

Pearse, 33.3 percent; Iskandar Safa, 33.3 percent; and Akram 

Safa, 33.3 percent.  

And then it says to the right:  Through Privinvest 
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Holdings, SAL. 

Do you see that, sir?

A Yes, I do.

Q Let's turn back, then, to 1927? 

MR. SCHACHTER:  If we may, your Honor. 

THE COURT:  You may.

MR. SCHACHTER:  And Mr. McLeod, I'd like you to pull 

up, please, the e-mail at 13:54.  

I'm sorry, could we just for a moment look back at 

19 -- never mind, withdrawn.  

If we can look at the e-mail at 13:54.  It's on the 

third page. 

Q Here, Sonja, the Palomar employee, writes:  Dear 

Gwendoline, I have attached the company information from the 

commercial register again and highlighted the current 

directors on Page 2.  

And then you see she also writes:  Furthermore, 

please find attached the CVs of Palomar's ultimate beneficial 

owners.

Do you see that?

A Yes.  

Q I'd like to now show you that e-mail. 

MR. SCHACHTER:  And your Honor, that e-mail has been 

marked as Defense Exhibit 1930-A, 1930-B, 1930-C, and 1930-D.  

If we may publish it to counsel, and then we will offer it.
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THE COURT:  Any objection to 1930-A, -B, and -C? 

MR. BINI:  No objection, your Honor.

THE COURT:  They're admitted.  You may publish. 

MR. JACKSON:  And 1930-D, your Honor. 

THE COURT:  I'm sorry, and -D.

Any objection? 

MR. BINI:  No objection.

THE COURT:  They're admitted.  You may publish. 

(Defense Exhibits 1930, 1930-A to 1930-D so marked.) 

MR. SCHACHTER:  If we may first, Mr. McLeod, look at 

Defense Exhibit 1930.

(Exhibit published to the jury.)

Q And just to be clear, this is the e-mail in that chain 

that we saw just a moment ago from Sonja?

A That is the e-mail we just looked at, yes.

Q And this is the e-mail where Sonja says:  Please find 

attached the CVs of Palomar's ultimate beneficial owners. 

Do you see that?

A Yes.

Q And these attachments include the CVs of the ultimate 

beneficial owners of Palomar; does it not?  

Let's look at them.  

MR. SCHACHTER:  First, if we could, Mr. McLeod, 

let's look at 1930-A. 

(Exhibit published to the jury.)
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Q This is just the commercial register that Sonja 

referenced in her e-mail; is that correct?

A I have not seen that before, sir.

Q Well, you were copied on this e-mail, weren't you?

A Yes, but I've not seen this before. 

But I can confirm it is the commercial register of 

the Canton Zurich. 

Q Let's now look at the CVs of the ultimate beneficial 

owners that Sonja attaches. 

MR. SCHACHTER:  Mr. McLeod, if we can pull up 

Defense Exhibit 1930-B.

(Exhibit published to the jury.)

Q That's Akram Safa.  

That's Iskandar Safa's brother; is that correct?

A I believe so, yes.

Q And that's one of the ultimate beneficial owners of 

Palomar.  

MR. SCHACHTER:  Let's look at 1930-C.

(Exhibit published to the jury.)

Q There is the curriculum vitae of Andrew Pearse.  

And you were a one-third owner of Palomar; is that 

correct?

A Yes.

Q And then let's look at last attachment, Exhibit 1930-D.  

(Exhibit published to the jury.)
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Q Do you see the CV of Iskandar Safa, who is a one-third 

owner of Palomar?

A Yes, I do.

Q Mr. Boustani's CV is not attached to this e-mail, is it?

A It is not, no.

MR. SCHACHTER:  And if we can turn back to Exhibit 

1927 -- I'm sorry, if I may have just a moment?

THE COURT:  Of course.

(Pause in proceedings.)

MR. SCHACHTER:  If we can turn back to 1931-A for a 

moment.

(Exhibit published to the jury.)

Q Just to be clear, it lists those at the very top, you 

owning 33 percent, Mr. Safa owning 33 percent, his brother 

Akram owning 33-point percent. 

You don't see Mr. Boustani's name on this ownership 

structure chart, do you?

A It is not there, no.

MR. SCHACHTER:  And then let's turn back to Exhibit 

1927.

(Exhibit published to the jury.)  

Q At the very top of this e-mail chain, you wrote:  Those 

guys are legal. 

MR. SCHACHTER:  And I guess can we just go a little 

bit further down, the e-mail directly below that? 
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Q You see where you wrote at 8:27:  Hi.  Can you look into 

the below?  It makes no sense.  They want KYC on the law firm 

that holds 51 percent of our Abu Dhabi company.  As you know, 

foreigners can't own 100 percent of Abu Dhabi companies.

Do you see that?

A Yes, I do.

Q And then your e-mail at the top says:  FYI, those guys 

are legal but not beneficial owners.  UBOs are always Sandy, 

Akram, and myself.

Sir, you also testified to this jury about a company 

called Palomar Natural Resources; do you recall that 

testimony?

A Yes.

Q And you testified that Mr. Boustani was also a partner in 

Palomar Natural Resources.  

Do you remember telling that to this jury? 

A That's correct, yes. 

Q That was also false testimony, wasn't it?

A Not that I'm aware of, no.

Q Let's look back at Defense Exhibit 1931-A in evidence.

(Exhibit published to the jury.)

Q Do you see in the lower right-hand corner of this 

ownership structure a company called Palomar Natural 

Resources; do you see that? 

A I do.
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Q And do you see that it is listed as being 60 percent 

owned by Palomar Energy Holdings and 40 percent management; do 

you see that?

A Yes.

Q And then do you see that 100 percent of Palomar Energy 

Holdings is owned by Palomar Holdings Limited BVI; do you see 

that?

A I do.

Q And right above Palomar Holdings Limited, it identifies 

you, Iskandar Safa, and Akram Safa each as 33.3 percent 

owners, and it lists Mr. Safa and his brother as owning that 

through Privinvest Holdings, SAL. 

Do you see that?

A Yes, but this document doesn't reflect the final 

ownership structure.

Q You testified about how Palomar Natural Resources bought 

oil and gas assets in Poland; is that correct?

A It started off by buying Poland gas assets in the U.S. 

and then subsequently bought gas concessions in Poland.

Q And your friend Markus Kroll proposed an ownership 

structure for that purchase of those gas assets in Poland; did 

he not?

A There was a complicated structure which has also been 

transformed over time to make it more efficient.

(Continued on the following page.) 
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CROSS-EXAMINATION (Continuing)

BY MR. SCHACHTER:  

Q Sir, I'm going to show you now what has been marked as 

Defense Exhibits 1922 and 1922A. 

MR. SCHACHTER:  If I may publish that to counsel, 

Your Honor, and then I will offer it. 

THE COURT:  Yes, you may do so.  

Any objection?

MR. BINI:  No, Your Honor. 

THE COURT:  The documents are admitted.  You may 

publish to the jury.  

(Defendant's Exhibits 1922 and 1922A received in 

evidence.) 

(Exhibit published.) 

Q Sir, do you see that this is an e-mail, subject:  

Ownership Structure PowerPoint?  Do you see that? 

A Yes, I do. 

Q From Markus Kroll, Palomar? 

A Yes. 

Q To a man named John Buggenhagen, do you see that? 

A Yes, I do. 

Q Who is involved in management of Palomar Natural 

Resources; is that correct? 

A He was a CEO. 

Q And do you see where Mr. Kroll -- and you are copied on 
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this e-mail; is that correct? 

A Yes, I am. 

Q And Mr. Kroll writes, "Dear all, please find enclosed the 

proposed holdings structure for the Polish assets."  

Do you see that? 

A I do. 

Q He knows that it's still a work in progress, do you see 

that? 

A Yes. 

Q Then if we can look at 1922A.  

Here, this is an ownership -- this ownership 

structure chart list is by an entity called Privinvest Holding 

SAL Lebanon, do you see that? 

A Yes, I do. 

Q And do you recognize -- it shows that that entity is 99 

percent owned by Akram Safa and Iskandar Safa? 

A Yes. 

Q And it shows one percent ownership by Ann Marie Mokbel, 

do you see that? 

A That is what the document says, yes. 

Q Do you understand Ms. Mokbel to be the daughter of 

Lebanon's defense minister and Mr. Akram Safa's wife? 

A No. 

Q You don't see Mr. Boustani's name anywhere on this chart, 

do you? 
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A No, but nor is it the correct rendition of the chart. 

Q Sir, you don't see Mr. Boustani's name on this chart, do 

you? 

A I do not, sir.

Q And then it shows that Palomar Holdings Limited is 66 

percent owned by Privinvest Holding SAL Lebanon and 33 percent 

owned by you, do you see that? 

A I see that there, yes. 

Q And then it shows that Palomar Holdings is to own 80 

percent of Palomar Natural Resources, do you see that? 

A I see it, yes. 

Q And the remaining 20 percent to be owned by John 

Buggenhagen and a man named Robert Price, do you see that? 

A I do. 

Q Sometimes -- you had conversations with Mr. Boustani from 

time to time about Palomar; is that correct? 

A Many conversations, yes. 

Q Sometimes, you will agree with me, employees of companies 

will speak on behalf of their employers.  Does that happen 

from time to time in your experience? 

A In relation to the things they are employed to do, yes. 

Q They may say things like this is what we do or this is 

what we want, is that fair to say in your experience? 

A In my experience, an employee talks about what their 

employer would do in relation to the things the employee does 
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and the role that they are empowered to talk about, I think 

that's fair. 

Q And, in fact, you did that while you were at Credit 

Suisse; isn't that correct? 

A Of course. 

Q I'm going to show you Defense Exhibit 1515.  

MR. SCHACHTER:  We will offer Defense Exhibit 1515.  

THE COURT:  Any objection?

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit 1515 received in evidence.)

THE COURT:  You may publish. 

(Exhibit published.) 

Q Let me direct your attention to certain portions of this 

e-mail.  Here -- starting with the e-mail at 19:17, here Ms. 

Subeva is e-mailing you and Mr. Singh about the subvention 

fee; is that correct? 

A About the sensitivities of it, yes.  

Q Do you see where Ms. Subeva says, "Hi, Andrew.  Solving 

for minimum return on equity of 20 percent," and she goes on 

to refer to the P&L of eight points on the amount we hold -- 

"we hold."  Do you see that? 

A Yes, I do. 

Q She didn't hold anything, that's a reference to Credit 

Suisse; is that correct? 
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A It is, yes. 

Q And then below that, she writes:  "For the above, we have 

assumed we sell 100 million."

Do you see that? 

A Yes, I do. 

Q And that reference again to "we," she is not talking 

about you and Mr. Singh, she is referencing Credit Suisse; is 

that correct? 

A I think she is referencing the global finance group 

within Credit Suisse. 

Q Then further up, if we can just look at the e-mail right 

above that, you wrote, at 19:26:  "How much is pick up if we 

insure a 2.75?"  

Do you see that? 

A Yes. 

Q You weren't personally insuring anything; is that 

correct? 

A I wasn't. 

Q You are referencing Credit Suisse; is that correct? 

A I was referencing we as in the group that I ran at the 

time for Credit Suisse. 

Q The entity that does the insuring is Credit Suisse?  

Did your group -- was that an entity that purchased 

insurance? 

A It was purchased on behalf of the group, yes. 
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Q By? 

A Credit Suisse. 

Q Thank you.  

Now, your title at Credit Suisse was managing 

director; is that correct? 

A Yes, sir. 

Q That's not an uncommon title at Credit Suisse, is it? 

A No. 

Q How many managing directors would you say there are at 

Credit Suisse?  Hundreds, thousands?  

A As of today, I couldn't tell you, sir.  To the best of my 

belief, hundreds, yes. 

Q Now, you had said -- we looked at a draft-in-progress of 

the ownership structure of Palomar Natural Resources, do you 

recall that? 

A Yes. 

Q You said -- and you had noted that that was a work in 

progress, do you recall saying that? 

A I did use those words to that effect, yes. 

Q It said that in an e-mail, do you recall?  It said work 

in progress in Mr. Kroll's e-mail? 

A Yes, I do. 

Q Thank you.  I would like to now show you -- well, do you 

recall that, in fact, an ownership structure was then actually 

submitted a couple of years later to the Polish authorities? 
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A I don't recall exactly what was submitted to them. 

Q I'll show you what has been marked as Defense Exhibit 

1924 and 1924A.  

MR. SCHACHTER:  And then we will offer it, Your 

Honor. 

THE COURT:  Yes, of course.  

Any objections?

MR. BINI:  If we can just see it for a moment, Your 

Honor?  

THE COURT:  Of course. 

MR. BINI:  No objection, Your Honor. 

THE COURT:  You may publish.  

The documents are admitted. 

(Defendant's Exhibits 1924 and 1924A received in 

evidence.) 

(Exhibit published.) 

Q This is an e-mail from someone at Palomar named Pawel 

Zuk, Z-U-K, P-A-W-E-L.  

Do you see that? 

A I do. 

Q You were copied on this e-mail, do you see that? 

A Yes, I was. 

Q And this is just last year, February 20, 2018, this 

e-mail was sent.  Do you see that? 

A I do. 
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Q Do you see it says -- it attaches several duties listed 

as PNR Corporate Structure and UBO's Ultimate Beneficial 

Owners.

Do you see that? 

A Yep.  I'm sorry, yes, I do. 

THE COURT:  Thank you. 

Q And the e-mail reads:  "Hi, Hans.  Attached see the 

corporate chart we prepared for Polish regulator."  

Do you see that? 

A Yes, I do. 

Q Let's turn then to Defense Exhibit 1924A.  

Do you see that this structure --  well, at the 

bottom, do you see where it says Rawicz concession, and then 

on the left side at the bottom it says Poznan?  

I'll spell those, Rawicz is R-A-W-I-C-Z, and Poznan, 

P-O-Z-N-A-N.  

Do you see references to those concessions at the 

bottom of this page?  

A Yes, I do. 

Q And those are the Polish -- the SSS that we spoke about 

at length yesterday? 

A Yes, they are. 

Q It shows, if we can just look up this chart, do you see 

where it shows that -- if you look at the Rawicz concession, 

it shows that is owned by an entity -- above Rawicz Energy, it 
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shows it's owned by a company called TSH Energy Joint Venture, 

BV.  Do you see that? 

A Yes. 

Q And then it shows that that entity -- 

MR. SCHACHTER:  Mr. McLeod, are you able to 

highlight that?  Are you able to see it?  No, because of the 

color?  All right, I apologize. 

Q So it says TSH Energy Joint Venture, and then it shows 

that entity 65 percent owned by Palomar Natural Resources 

Netherlands BV.  Do you see that? 

A I do. 

Q It shows 35 percent owned by NSP Investment Holdings? 

A I do. 

Q And above that, it shows that NSP Investment Holdings is 

owned 100 percent by you.  Do you see that?

A Yes.

Q And then there are a number of Palomar Natural Resources 

entities, one owns the other.  Do you see that?  

A I do. 

Q And then it shows that Palomar Natural Resource BVI is 11 

percent owned by John Buggenhagen -- that is the person you 

referenced a moment ago -- is the CEO? 

A That's correct. 

Q 89 percent Palomar Energy Holdings Limited? 

A Yes. 
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Q And then it shows that Palomar Energy Holdings Limited, 

33.3 percent owned by you.  Do you see that?  And then just to 

the right, 66.6 percent owned by PI DEV SAL Holding, and then 

shows the ownership of PI DEV SAL Holding to be Iskandar Safa, 

50 percent; Akram Safa, 49.9 percent, and Ann Marie Mokbel 

0.01 percent.  Do you see that? 

A I do, yes.  

Q Mr. Boustani's name is nowhere on this chart, is it? 

A No.  

Q Another topic that you went over with the prosecution, 

during the course of your approximately 30 meetings, was the 

topic of a kickback for reducing the subvention fee.  That's a 

topic you discussed with the prosecution many times, fair to 

say?  

A During my meetings I identified the fact that I had 

received a kickback from the subvention fee and it was a 

discussion and questions were asked of me. 

Q Questions were asked about that conversation that you had 

with Mr. Boustani in Maputo, fair to say, a number of times? 

A Questions were asked about the topic in general, all of 

my criminal activity in relation to these projects on a number 

of times. 

Q It wasn't a surprise to you when that subject came up in 

your direct testimony, was it? 

A It was a topic I had identified and discussed as a result 
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of providing substantial assistance to the Government.  So it 

was not a surprise that I was asked questions about it here. 

Q This was an important part, this -- your story about 

this -- 

MR. BINI:  Objection. 

THE COURT:  Overruled.  This is cross examination.  

You will have an opportunity on redirect to examine the 

witness.

Overruled.  Go ahead, continue your question, 

counsel. 

Q Your story about your conversation with Mr. Boustani in 

Maputo about the subvention fee, you understood that was an 

important part of your substantial assistance to the 

prosecution, did you not? 

A Sir, what story are you referring to?  

Q The story that you told the jury about your conversation 

with Mr. Boustani in Maputo about the subvention fee.

Do you recall giving that testimony? 

A Testimony, yes.  Story, no, sir.  

Q It wasn't a surprise to you that that topic came up; Mr. 

Bini had indicated to you that he was going to be asking you 

questions about that in your testimony, didn't he?  

A No, he did not.  He did not indicate any questions to me. 

Q That was a surprise to you when it came up in your 

testimony? 
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A None of the topics that I have discussed or had been 

asked questions about by either yourself, sir, or the 

prosecution relate to events that I was not aware of that 

happened to meet -- nothing has been a surprise so far. 

Q You understand that information that you provided to the 

prosecution about this subvention fee conversation, it was 

part of the substantial assistance that you were providing to 

the prosecution; correct?

A No.  I was required by the cooperation agreement to 

provide the Government everything I knew about my role in 

these projects.  There were many, many things covered in these 

30 meetings, sir. 

Q Let's focus a bit on this conversation with Mr. Boustani 

in Maputo.  You say that this conversation happened in Maputo 

the week of February 25, 2013; is that correct? 

A That is my recollection, yes. 

Q I'd like to spend some time talking about what led to 

that conversation.  Before you went to Maputo that week, you 

had resigned from Credit Suisse; is that correct? 

A I had resigned at the end of 2012, so in December of 

2012. 

Q And then your meeting with Mr. Boustani in Maputo is the 

week of February 25th, 2013, after December of 2012; correct?

A Yes.  I thought you were implying I resigned a week 

before. 
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THE COURT:  Just answer his question.  Don't worry 

about what he is implying.  Just answer his question. 

Q Now, in part, you left Credit Suisse because of your 

relationship with Ms. Subeva; is that correct? 

A In part, yes. 

Q Ms. Subeva began working at Credit Suisse in 2010; is 

that right?

A I don't recall when she arrived. 

Q She worked under you; is that correct? 

A She was one of my team, yes. 

Q She reported to you? 

A Indirectly. 

Q And to be clear, Ms. Subeva is -- she is a Bulgarian 

citizen; is that correct? 

A Yes, she is. 

Q She worked with you at Credit Suisse in London; is that 

correct? 

A Yes, she did. 

Q And you started a romantic relationship with her the year 

that she started working and reporting to you; is that 

correct? 

A I think it was the subsequent year. 

Q And you came to believe that your relationship with Ms. 

Subeva was becoming obvious to other people at Credit Suisse; 

is that correct? 
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A I believe that was the case much later on, yes. 

Q And Ms. Subeva was married to one of your coworkers at 

Credit Suisse; is that correct? 

A He was an employee of Credit Suisse; he was not a 

coworker. 

Q And your relationship with Ms. Subeva violated -- well, 

actually, you worked for a company called Credit Suisse 

Securities Europe Limited; is that correct? 

A Yes, it was. 

Q Is that also known as CSSEL sometimes?  Do you refer to 

it that way? 

A Never heard of that.

Q But the company that you actually worked for is Credit 

Suisse Securities Europe Limited; is that right? 

A Yes, it was. 

Q And you understood that your relationship with Ms. Subeva 

violated the policies of Credit Suisse Securities Europe 

Limited; is that correct? 

A Yes, Credit Suisse had a policy whereby any manager who 

had a relationship with a person that worked for them was 

required to report that relationship to Compliance in order to 

avoid abuse of position. 

Q And you had not disclosed that? 

A I did not, no. 

Q And you wanted the relationship with Ms. Subeva to 
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continue; is that correct? 

A At that point in time, yes. 

Q In part, that led to your decision to leave Credit 

Suisse; right?

A It was one of many reasons. 

Q One of the reasons why you wanted to leave was to form a 

new business; is that correct? 

A No, I had been looking for alternative employment 

throughout 2012.  Some of that was for other institutions, but 

the opportunity came in 2013 to establish a new business. 

Q And you wanted Ms. Subeva to join you in that new 

business; is that correct? 

A Yes, I did. 

Q And you wanted this new business to involve extensive 

travel; is that right? 

A No, the most important thing was that we could use our -- 

or I could use my skill set to make money in an environment 

which was not as difficult as a bank.  I found the bank's 

politics by that stage to be overwhelmingly difficult and so I 

wanted to establish my own business, if I could, or work for 

another institution.  

Q Did you provide this testimony to this jury:  And so the 

opportunity to establish -- well, this is 1413, line 4:  "Ms. 

Subeva and I had a very deep romantic relationship and we were 

both married --  
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THE COURT:  Vader, not Woody Allen, Chris Rock, 

Wanda Sykes.  Slow it down. 

Go ahead.

Q "At that time, we, Ms. Subeva and I, had a very deep 

romantic relationship and we were both married at the time and 

it was difficult to see each other, other than when we 

traveled, and so the opportunity to establish Palomar, which 

would have -- which necessitated, which required us to travel 

extensively, helped us to see each other more often and 

allowed that relationship to continue unobserved."  

Do you recall giving that testimony? 

A Yes, I do. 

Q Now, before you left for Maputo, you were planning on 

raising, with Mr. Boustani, the subject of starting a new 

business; is that correct? 

A It had already been raised in January. 

Q And you were planning on speaking of it again when you 

were to see him in February; isn't that correct? 

A I didn't have a plan.  I expected it to come up in 

conversation that we had many hours sitting in the Radisson 

Blu Hotel in Maputo, not doing very much, waiting for people. 

Q And one of the things that you had discussed was 

establishing a potential business and the idea that Privinvest 

could potentially have a role in this business; is that 

correct? 
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A I discussed with Mr. Boustani establishing a business, as 

I said earlier, to replicate the Proindicus-type project, in 

other African countries, and the role of -- my role in the 

business that we established would be to replicate the 

financial advisory role that I had at Proindicus. 

Q And that role that you discussed was that you could 

assist Privinvest by helping to arrange financing for 

Privinvest customers so that they could purchase vessels and 

other equipment from Privinvest; is that what you're 

describing? 

A That was the hope, yes. 

Q As you approached this meeting with Mr. Boustani, fair to 

say -- I think you said it yourself -- you wanted to 

ingratiate yourself with Privinvest as you approached that 

meeting; is that correct? 

A Yes, I wanted to form a relationship with them.  I 

believed in the Proindicus project and I believed that model 

would be replicated, so I saw that as an opportunity. 

Q And as you approached this meeting with Mr. Boustani, you 

had planned out how you could ingratiate yourself with 

Privinvest; isn't that correct? 

A I don't recall having a plan, no. 

Q You thought that if you helped Privinvest do better in 

their transaction with -- in this transaction, then Privinvest 

would want to do business with you?  
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A That was ultimately the conclusion, yes.  I don't recall 

planning that, though. 

Q And your plan was to suggest to Mr. Boustani that 

Privinvest could negotiate the subvention fee and get it 

reduced; correct?

A Sorry, you are only using the word plan; I haven't used 

the word plan, sir, so if you could rephrase the question. 

Q I will.  

When you testified with Mr. Bini about these 

discussions with Mr. Boustani about the subvention fee, you 

didn't say anything about Surjan Singh knowing anything about 

a plan to reduce the subvention fee, did you, at any time 

during your direct testimony?  

A I don't recall. 

Q And that's because it didn't come up in your direct 

testimony when you were talking about this subject -- 

withdrawn.  

Surjan Singh, I think you described, was a coworker 

of yours at Credit Suisse Securities Europe Limited?  

A At this point in time, he was a managing director who 

worked for me.  He ran the structuring side of my team -- 

Q At Credit Suisse -- 

THE COURT:  Don't talk over each other.  Hang on.  

Put the question again and let's have a clean answer. 

MR. SCHACHTER:  Yes, Your Honor. 
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Q Mr. Singh worked with you at Credit Suisse Securities 

Europe Limited? 

A Yes, he did. 

Q And he was a good friend of yours also; is that correct? 

A Yes, he was. 

Q You had known him back since 1999; is that correct? 

A Maybe earlier. 

Q You knew him back when you were a lawyer at one of those 

magic circle firms called Freshfields; is that correct? 

A He was a client of mine when I was working in Milan for 

Freshfields. 

Q And at no point in time, when Mr. Bini was asking you 

questions on direct testimony, did he ask you about whether 

you had spoken to Mr. Singh about any plan to speak to Mr. 

Boustani about reducing the subvention fee.  That didn't come 

up in your testimony, did it?  

A I don't recall it coming up. 

Q That's because the truth is you didn't talk to Mr. Singh 

about a plan to propose to Mr. Boustani that the subvention 

fee be reduced; correct?

A The discussion I had with Mr. Singh, and, indeed, with 

Ms. Subeva, was for me to understand the extent to which the 

subvention fee could be reduced.  The calculation of the 

economics of Credit Suisse's loans were extremely complicated.  

There was a large model that was required to be used in order 
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to derive the return on equity and to understand whether the 

economics would be acceptable.  Many, many inputs.  I hadn't 

built the model.  To be fair, I didn't understand it.  It was 

beyond my skill set, so Mr. Singh and Ms. Subeva, and others, 

were the people that I employed to do those calculations for 

me. 

Q Sir, you testified you didn't have any plan to speak to 

Mr. Boustani about reducing the subvention fee before you went 

to Maputo; is that correct? 

A I haven't used the word plan, sir. 

Q Before you had your conversation with Mr. Boustani, did 

you and Mr. Singh discuss the concept of reducing the fee and 

both benefiting from the proceeds?  Did that happen?  

A That's two questions. 

Q I will break it down.

A Thank you. 

Q Before you spoke to Mr. Boustani on February 25, did you 

or did you not, have a conversation with Mr. Singh about 

both -- about you both benefiting from any proceeds from 

reducing the subvention fee? 

THE COURT:  You see, if you say did you or did you 

not, and he answers yes, does that mean he did, that doesn't 

mean he didn't?  Why don't you just ask him did you have the 

conversation and he can answer that yes or no.  When you say 

did you or did you not, when he answers yes, who knows what 
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the answer means.  So break it in two and then we will take 

our ten minutes, which will be a real ten-minute break, 

comfort break.  

So why don't you ask the question, break it into two 

parts, and then we will take a break.  Go ahead.  

Do you see the difference, counsel?  

MR. SCHACHTER:  I, of course, do, Your Honor.

THE COURT:  It's just a technical point, but did you 

or did you not is one of those questions that doesn't really 

elicit the kind of clear answer that the jury is entitled to.  

So please, break it in two, ask it again and then we will take 

the break. 

Q Before speaking to Mr. Boustani on February 25th, did you 

speak to Mr. Singh about benefiting from any proceeds from any 

reduction of the subvention fee? 

A I do not recall having that discussion before, but I had 

that discussion afterwards. 

MR. SCHACHTER:  May I ask one more question, Your 

Honor?  

THE COURT:  I suggested you do that.  One more 

before the break. 

Q Isn't it true, sir, that you told the prosecutors before 

you had your conversation with Mr. Boustani on or about 

February 25th, you and Mr. Singh discussed the concept of 

reducing the fee and both benefiting from the proceeds?  
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Didn't you provide that information to the prosecutors when 

you were interviewed in May of this year? 

A I recall telling the prosecutors that -- may I finish?  

THE COURT:  Yes, you may. 

THE WITNESS:  Thank you.  

A (Continuing) that I had discussed with Surjan Singh how 

much the fee could be reduced, because he was the person that 

could do the calculations, and subsequent to the discussion 

with the defendant, I identified that I had been offered half 

of the reduction.  

I don't recall any other conversations.  And that, 

sir, is what I told the prosecutors to the best of my belief. 

THE COURT:  And now we will take our now 12-minute 

comfort break.  

Do not talk about the case.  Please, do not talk 

about the testimony.  

We will see you in 12 minutes, ladies and gentlemen 

of the jury.  Thank you.  

(Jury exits the courtroom.)  

THE COURT:  You may step down, Mr. Pearse.  Thank 

you.  

You may be seated ladies and gentlemen.  Do we have 

any issues to go over outside of the absence of the jury; the 

jury has left the courtroom, in the presence of the defendant, 

before we take our break, counsel?  
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MR. BINI:  Your Honor, Government's Exhibit 3178 and 

3178A were shown to the witness on Monday and I understand, 

looking at the transcript, I did not move their admission, so 

I seek to move their admission now. 

THE COURT:  You may move for their admission.

Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  They are admitted. 

(Government's Exhibits 3178 and 3178A received in 

evidence.) 

THE COURT:  Anything else?  

MR. BINI:  No. 

THE COURT:  Anything from defense counsel?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Thank you.  We will take our 12-minute 

break.  

(Recess taken.)  

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding. 

THE COURT:  You may be seated.  We have the 

appearances.  Can we have the witness back on the stand. 

Is there anything we need to address before the jury 

comes in?  

MR. JACKSON:  No, Your Honor. 

MR. BINI:  Not from the Government. 
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THE COURT:  Okay, thank you.  

Mr. Jackson, welcome back.

MR. JACKSON:  Thank you.  

(Defendant present.) 

(Witness resumes stand.) 

THE COURT:  Welcome back, sir. 

THE WITNESS:  Thank you, Your Honor.  

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Thank you very much.  You may be seated.  We are 

going to resume the examination.  

You may be seated, ladies and gentlemen of the 

public, as well.  

Counsel, you may continue your cross examination. 

MR. SCHACHTER:  Thank you, Your Honor. 

CROSS EXAMINATION

BY MR. SCHACHTER:  

Q Mr. Pearse, before the break, we were talking about 

whether you had planned out your conversation with Mr. 

Boustani in Maputo in advance before you had the conversation.

Do you recall that? 

A I recall we were before the break, yes, sir. 

MR. SCHACHTER:  I would like to show you -- show, 

Your Honor, the witness and counsel Government Exhibit 

3500-AP-1.  
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THE COURT:  Do you intend to offer it?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  You may show it to counsel and to the 

witness.  

Q And I will direct your attention first, sir, just to the 

first paragraph and the information at the bottom.  

MR. SCHACHTER:  And then, Mr. McLeod, could you 

please turn to page 5 of that exhibit. 

Q Sir, can you please review that to yourself and let us 

know when you are done.  

A Thank you.  Yes, I have. 

Q Sir, does that refresh your recollection that in your 

meeting with the prosecutors in May, in London, you told the 

prosecutors that you had a conversation with Mr. Singh about 

the subvention fee reduction before you had the conversation 

with Mr. Boustani on or about February 25, and that you and 

Mr. Singh discussed the concept of reducing the fee and both 

benefiting from the proceeds, at the time of the conversation, 

the expectation was that Mr. Singh would also join what later 

became Palomar?  

Does that refresh your recollection that you 

provided that information to the prosecutors in May, yes or 

no? 

A No, sir, it doesn't. 

MR. SCHACHTER:  You can take that down now.
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Q Let's talk about that conversation.  You arrived in 

Maputo on February 25th, 2013; is that correct, a Monday? 

A I believe that's correct. 

Q And it is your story -- that you spoke to Mr. Boustani 

over drinks the evening of Monday, February the 25th; is that 

correct? 

A No, sir. 

Q Sir, when you were interviewed in May by the prosecutors 

did you -- 

A What story?  

THE COURT:  Look, counsel, he obviously is not going 

to buy in to your word "story."  Why don't you say your 

testimony or your statement, because story can be taken a 

number of ways. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  So, we get it.  The jury is smart.  They 

get it.  Why don't you ask about testimony or statements or 

something that doesn't pit the Brothers Grimm against Pitkins, 

okay?  

MR. SCHACHTER:  Thank you, Your Honor, I will follow 

that counsel. 

THE COURT:  Just a suggestion.  Otherwise, he is 

going to keep saying no and everyone is going to know what's 

going on; you have made your point, he has made his point.  

The jury is smart, they get it.  Let's go on.  
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MR. SCHACHTER:  Thank you. 

THE COURT:  You're welcome. 

Q Sir, is it your testimony that you had this conversation 

about the subvention fee reduction over drinks the evening of 

February the 25th with Mr. Boustani in Maputo; is that 

correct? 

A No. 

Q Sir, when you met with the prosecutors in May of this 

year, did you tell them on -- withdrawn.  

When you met with the prosecutors in May of this 

year, you told the prosecutors, on or about the evening of 

February 25, 2013, you and Mr. Boustani had drinks and had a 

discussion about reducing the subvention fee, that's what you 

told the prosecutors in this meeting in May, in London; isn't 

that correct? 

A No, I told the prosecutors that, as part of the 

discussion on that evening, we discussed the potential 

negotiation of the subvention fee.  It was a key element of 

the cost for Privinvest.  So, I expected him to negotiate it 

and it was part of the discussions we had had up to that point 

in finalizing the economics of the transaction at that date. 

MR. SCHACHTER:  Your Honor, would it be possible to 

have that answer read back?  

THE COURT:  No, why don't we keep going.  The jury 

heard it. 
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MR. SCHACHTER:  Yes, Your Honor. 

Q In this conversation over drinks that evening, you talked 

about the fact that you were leaving Credit Suisse; is that 

correct? 

A I identified the fact that I was leaving Credit Suisse 

before that conversation.  I don't recall if it was part of 

that conversation, but it could well have been. 

Q In this conversation, you discussed the new business that 

you had been discussing with Mr. Boustani; is that correct? 

A I believe so. 

Q You discussed the costs associated with starting up this 

new business venture; is that correct? 

A I don't recall that, sir.

Q You discussed -- do you recall discussing Privinvest 

helping to pay some of the startup costs associated with this 

new venture; do you recall that? 

A I was very drunk, sir, I don't recall that level of 

specificity.  Certainly that concept came up in subsequent 

discussions or prior to that, I don't recall the timeline. 

Q And during this conversation, you told Mr. Boustani that 

he had not negotiated the subvention fee very well; is that 

correct? 

A Those words I did use, yes. 

Q And he didn't say anything on that subject at that time? 

A Again, in the context of the evening, I don't recall any 
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other words on that subject. 

Q Is it accurate, sir, that, in fact -- 

THE COURT:  Just ask the question. 

MR. SCHACHTER:  I was thinking. 

THE COURT:  We don't want a story.  

Q Fair to say, there was no discussion in this conversation 

about investors in Proindicus; correct?

A In the discussion in the bar, after a bottle of vodka, 

no, there was not. 

Q It's correct, is it not, that Mr. Boustani had not 

negotiated the subvention fee very well, in your view? 

A I had knowledge that it could be reduced because I had 

asked Surjan Singh and Ms. Subeva to do the analysis for me, 

so I knew that it could be reduced. 

Q In fact, back in September of 2012, Mr. Boustani had told 

you that Privinvest had budgeted $40 million as what they 

would pay for a subvention fee.  Do you recall that? 

A I recall you showed me that e-mail.  I didn't recall that 

at the time. 

MR. SCHACHTER:  Maybe we can just put that up for a 

moment, Defendant's Exhibit 1500?  I believe that to be in 

evidence. 

THE COURT:  Yes, it's in evidence. 

Q This is an e-mail from Mr. Boustani in September of 2012, 

so a number of months before this conversation, in which he 
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says, We have budgeted $40 million.  

Do you see that? 

A I do see that, yes. 

Q And you responded that -- 

MR. SCHACHTER:  If we could look at that.  

If we can highlight the sentence that starts, My 

sense -- please, Mr. McLeod?  

Q You had indicated, My sense is we will get to somewhere 

in the region of 46 million, but we have a bit of work to do 

to get comfortable with the cash flows.  

Do you see that? 

A Yes, I do. 

Q But even though you had indicated, in this e-mail to Mr. 

Boustani, that your sense was that you get to somewhere in the 

region of 46 million, actually, as you were in Maputo on 

February 25th, the agreed upon subvention fee was $49 million; 

is that correct? 

A I believe at the time of that e-mail, sir, the size of 

the loan was 350 million, not 372, so, if I am correct in my 

recollection, there would have been an adjustment upwards of 

the subvention fee to reflect the increased size of the loan.  

But, as I said, if my recollection is correct in terms of 

those two events. 

Q Sir, when you were in Maputo with Mr. Boustani on 

February 25th, the subvention fee at that time was $49 
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million; yes or no? 

A The agreed subvention fee was $49 million on that date, 

yes. 

Q And you had a belief that Credit Suisse would take less 

than this?  

A It was not a belief, sir, I knew. 

Q And that's because, even calculating a subvention fee of 

$40 million, less than the $49 million that had been agreed 

upon, Credit Suisse would still be making approximately $22 

million on this transaction; isn't that correct? 

A I don't recall the exact numbers.  I'm sorry. 

MR. SCHACHTER:  I'm going to show you I think what's 

in evidence as Defense Exhibit 1010. 

THE COURT:  Is it in evidence?  If it's in evidence, 

you may publish.  If not, you may offer. 

MR. BINI:  May we see a copy?  

We don't believe it's in evidence. 

THE COURT:  Publish it to the prosecutors 

electronically. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Any objection to 1010 coming in?

MR. BINI:  No objection, Your Honor. 

THE COURT:  It's admitted.  

You may publish.  

(Defendant's Exhibit 1010 received in evidence.) 
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(Exhibit published.) 

Q This is an e-mail from Ms. Subeva to you and Mr. Singh on 

that day, February 25.  

Do you see that? 

A Yes, I do. 

Q And it says -- it talks about a minimum subvention fee of 

$40 million, and then it says net P&L is $22 million.  

Do you see that? 

A I do. 

Q And P&L is a term for profits and loss or, in this 

circumstance, profits? 

A Yes, it is.

Q And that would be the profits to Credit Suisse as a 

result of the transaction; is that right? 

A Yes.

(Continued on following page.)
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(Continuing)

MR. SCHACHTER:  May I have just a moment, 

Your Honor?  

THE COURT:  Of course. 

(Pause in the proceedings.) 

BY MR. SCHACHTER:  

Q I believe you said that before you raised this topic with 

Mr. Boustani, you had not planned out in your head that you 

were going to approach him regarding reducing the subvention 

fee.  Now, is that your testimony? 

A At that stage I analyzed the ability to reduce it.  I 

expected him to negotiate it whilst I was in Maputo from the 

25th of February.

Q Sir, I'm going to show you what I believe, I apologize, 

what I believe to be in evidence as Government's Exhibit 2183.  

It's in evidence.

MR. SCHACHTER:  Your Honor, may I publish it?  

THE COURT:  Yes, you may. 

(Exhibit published.) 

Q This is an e-mail that you wrote to Ms. Subeva and 

Mr. Singh February 25th at 11:15 a.m. 

Do you see that? 

A Yes, I do. 

Q And you had your conversation with Mr. Boustani, you just 

said, over drinks in the evening of February 25th.  
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A I did. 

Q That was your testimony; correct? 

A Excuse me.  Yes, it was. 

Q And at 11:15 a.m. that morning you wrote to Ms. Subeva 

and Mr. Singh:  He wants to reduce it by one-third.  Does that 

work?  Presume not.  Can you please rerun total P & L?  

Do you see that? 

A Yes, I do. 

Q And that was actually just after you landed -- 

MR. SCHACHTER:  Withdrawn.

Q You landed in Maputo at 9:50 a.m. that morning, Monday, 

February 25th; isn't correct? 

A I don't know what time I landed, sir. 

Q In any event -- so, you wrote and your in your first 

e-mail to Ms. Subeva and Mr. Singh -- 

MR. SCHACHTER:  Well, withdrawn.

Q You had further discussions.  So you wrote this e-mail to 

Mr. Singh and Ms. Subeva in the morning of February 25th.  And 

then you saw Mr. Boustani for drinks the evening of 

February 25th.  And then you sent additional e-mails to 

Mr. Singh and Ms. Subeva about running this subvention fee 

numbers and seeing what you thought would be acceptable to 

Credit Suisse; is that correct? 

A I don't recall that, with that precision, the timing.  I 

did meet Mr. Boustani before drinks, I know that.  I know I 
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didn't meet him before that, the time of that e-mail.  I know 

that the subvention fee calculation had to be run a number of 

times prior to leaving and it was run again.  

I can't, with any precision, tell you the timing of 

those e-mails or conversations. 

Q Sure.  

MR. SCHACHTER:  Can we turn back to Defense 

Exhibit 1010 now in evidence. 

(Exhibit published.) 

Q And if I can direct your attention, sir, to Ms. Subeva's 

e-mail.  One moment. 

Where there's a reference to 37, there it is.  

Hi, Andrew, please see below.  And then you see 

where he writes at 10:03 p.m. that evening that $37 million of 

fee is more comfortable.  

Do you see that? 

A Yes, sir. 

Q Now, you testified that it wasn't until the next morning, 

which would be February 26th, that you and Mr. Boustani 

discussed how much the subvention fee could be lowered; is 

that correct? 

A That's my testimony. 

Q And whatever discussion you had with Mr. Boustani about 

this subject, you were not contemplating any criminality as 

you thought about this conversation; isn't that correct? 
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A At the time I was identifying the opportunity to reduce 

it for Privinvest. 

Q And you were not contemplating criminality at that time; 

correct? 

A I don't recall, no. 

Q Now, fair to say that the amount of the subvention fee 

was not up to you to decide; was it? 

A It was up to me to negotiate it, but the -- it was a 

function of this complicated model I described earlier as to 

whether or not the total amount of subvention fee, plus the 

interest and other fees, would meet the threshold required for 

Credit Suisse. 

Q The terms of this loan, as well as the terms of the 

subvention fee and a review of all of the economics, that's an 

assessment that's made by that credit risk management group at 

Credit Suisse; isn't that correct? 

A Very long question, could you repeat at that please. 

THE COURT:  Who made the decision at Credit Suisse?  

Who had the authority to make the decisions?  

THE WITNESS:  No one person, Your Honor.  

THE COURT:  Not one person.  What entity or one 

board or committee?  

THE WITNESS:  The credit risk committee made the 

decision as to whether the riskiness of the transaction was 

acceptable to Credit Suisse.  The -- my team and my boss and 
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the management of fixed income decided whether it met the 

economic threshold for the use of capital and other items of 

the bank.  So -- and on top of that there was a reputational 

risk committee which defined whether the bank's reputation 

would be exposed to damage by entering into the transaction. 

THE COURT:  Well, who had the final yea or nay with 

respect to making this decision?  

THE WITNESS:  Any one of those three entities or 

people within them could say no. 

THE COURT:  Did they all have to say yes?  

THE WITNESS:  Yes, they did, sir. 

THE COURT:  Okay.  Next question. 

BY MR. SCHACHTER:  

Q And you told Mr. Boustani that he should reach out to 

someone who is in charge of the Credit Suisse coverage team 

relating to Privinvest, a man named Said Freiha.  

Do you recall that? 

A It was Said Freiha but he was not the head of the team. 

Q He was part of the Credit Suisse coverage team? 

A Yes, sir, he was. 

Q And you suggested that Mr. Boustani reach out to 

Mr. Freiha about the subject of the subvention fee; is that 

correct? 

A I did, yes. 

Q And Mr. Freiha, by the way, is based in the United 
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Arab Emirates; is that correct? 

A At that time, I believe he was. 

Q And you testified --I believe you listed Mr. Freiha as 

being involved in the criminal conduct.  

Do you recall that testimony? 

A Yes, I believe he was. 

Q Now, you became aware that Mr. Boustani did reach out to 

Mr. Freiha about the subvention fee reduction; is that right? 

A I believe he did. 

Q And you believed that the subvention fee ultimately could 

be reduced by Credit Suisse to $38 million; is that correct? 

A I knew, sir, yes. 

Q And I'm now going to show you defense exhibit -- 

MR. SCHACHTER:  I'd like to show witness and counsel 

Defense Exhibit 1517. 

THE COURT:  Any objection to 1517 being admitted?  

MR. BINI:  If we could take a look at it, 

Your Honor.  

(Pause in the proceedings.) 

MR. BINI:  No objection. 

THE COURT:  It is admitted. 

(Defense Exhibit 1517 received in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. SCHACHTER:  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

VB     OCR     CRR

1127

Q And this is an e-mail from Mr. Freiha to you and 

Mr. Sfiouni, February 27th, so the next day in the afternoon.  

And it says:  Yes, we spoke to him and strongly suggested 45. 

Do you see that? 

A Yes, I do. 

Q And Mr. Boustani said:  He said he will go back to his 

management. 

Do you see that? 

A Yes.  

Q I'm sorry.  Mr. Freiha said that Mr. Boustani said that 

he would go back to his management; correct? 

A That is correct.  

Q And so even though you knew that the subvention fee could 

be reduced to $38 million, Mr. Freiha, who you say was 

involved in the criminal conduct, his response to Mr. Boustani 

was to strongly suggest 45.  That was -- you understood that 

to be his response to Mr. Boustani; isn't that correct? 

A That is what I read in that e-mail, yes. 

Q Now, even after the subvention fee was reduced, you 

believed that the economics were still good for Credit Suisse; 

is that correct? 

A I believed that the economics met the internal 

requirements for making the loan from a return loan equity 

perspective. 

Q You were trying to reach a goal of 20 percent return on 
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equity; is that correct? 

A It wasn't a fixed number, but that was an attractive 

number to hit as a business, and so as head of our business, 

if I could make 20 percent return equity, it would be 

considered to be a good business within Credit Suisse fixed 

income department. 

Q And just so we're all clear, can you explain to the jury 

what does it mean to have a 20-percent return on equity for 

your business, the global finance group? 

A Where do I start, sir.  

THE COURT:  Suppose you have $100 to invest and you 

get a 20-percent return, how much money to you get when you 

get the return on investment of your principle and interest?  

What does it come to in terms of dollars?  

THE WITNESS:  20, Your Honor. 

THE COURT:  So it would be $120 back to you; 

correct?  

THE WITNESS:  Yes, sir. 

THE COURT:  Okay.  Next question. 

Q Credit Suisse had reduced the subvention fee by March 

the 10th, a couple weeks later, to $40 million; is that 

correct? 

A I don't recall the timing of the reductions.

MR. SCHACHTER:  Going to show you Government's 

Exhibit 2210 in evidence.  
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(Exhibit published.) 

Q This is an e-mail from Mr. Boustani to Ms. Subeva dated 

March the 10th. 

Do you see that? 

A Yes, I do. 

Q And do you see where he references in this e-mail on 

March 10th:  Especially after we had managed to reduce it to 

$40 million? 

Do you see that? 

A Sorry.  I'm just taking an opportunity read the whole 

e-mail. 

Q Sure, of course. 

A Thank you. 

Q Now, Privinvest didn't pay you anything on March 

the 10th; correct? 

A No. 

Q Hadn't paid you anything before March the 10th; correct? 

A No.  Sorry, yes. 

THE COURT:  See what I mean:  Correct?  

Did they pay you anything before March the 10th?  

THE WITNESS:  No, sir. 

THE COURT:  Okay. 

Q Did they pay you anything on March the 11th? 

A They did not. 

Q Or March the 12th? 
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A No, they paid me on the 22nd of April.  Just to... 

Q 22nd of April.  

So that would be nearly two months after you have 

testified you had this conversation with Mr. Boustani about 

reducing the subvention fee; is that correct? 

A That's correct. 

Q Now, the Credit Suisse provided the loan proceeds to 

Privinvest on March 21, 2013; is that correct? 

A Like I said yesterday, I thought it was the 22nd.  But 

thereabout, 21st or 22nd of March, yes. 

Q On March the 21st or the 22nd, Credit Suisse provided 

Privinvest with the loan proceeds of approximately 

$328 million; is that correct? 

A That is the best of my recollection. 

Q And you hadn't been paid anything by Privinvest for more 

than a month after that occurred; is that true? 

A That is true. 

Q And it was -- we saw the document yesterday.  It was also 

on March the 21st where the subvention fee was formalized in 

something that we saw called a contractor fee letter; is that 

correct? 

A Yes, you showed that to the Court yesterday. 

Q And in that document it was memorialized that the 

subvention fee would then be $38 million? 

A You are correct. 
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Q That was March the 21st of 2013; correct? 

A Correct. 

Q And you didn't receive any payment from Privinvest for 

more than a month after that contractor fee letter; is that 

correct? 

A That is correct. 

Q And that payment, which I think the Government showed you 

as Government's Exhibit 1818 in evidence.  

MR. SCHACHTER:  Your Honor, may we publish that?  

THE COURT:  Yes.  

(Exhibit published.) 

BY MR. SCHACHTER:  

Q This is the payment that you received from Privinvest 

Ship Building SAL on April 24th, 2013, in the amount of 

$2.5 million; is that correct? 

A That is correct, sir. 

Q And that's the first payment that you had ever received 

from Privinvest; is that right? 

A Yes. 

Q Sir, I'd like to talk about what that $2.5 million was 

for.  

You said that although you didn't recall whether it 

came up in your conversation over drinks on February the 25th, 

I believe it's your testimony that at some point around there, 

either before or after, you discussed the start-up costs 
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associated with this new business; correct? 

A I don't recall, sir.  There is a document that would help 

refresh my memory.  You presented it earlier.  It's the 

presentation that was sent to John and Sandy. 

Q We'll get to that in just a moment. 

Did you have discussions from time to time with 

Mr. Boustani in late February, early March on the subject of 

the start-up costs associated with this new business that you 

were going to form? 

A I don't have a recollection, sir. 

Q Do you recall in late February and early March speaking 

to Mr. Boustani about how you would be unable personally to 

fund those start-up costs because by leaving Credit Suisse, 

you were giving up bonus, stock options and other forms of 

compensation that you were losing when you left Credit Suisse. 

Do you recall having that discussion with 

Mr. Boustani? 

A I don't have a specific recollection of that discussion. 

Q Do you have a general recollection of speaking on that 

subject about how it would be difficult for you to fund the 

start-up costs associated with this new business? 

A Yes. 

Q And do you put those, that general recollection, in or 

around late February, early March?

A I don't.  I think the major start-up cost was the 
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acquisition of Palomar Capital Advisors.  I don't recall if I 

knew the cost at that point in time.  But if you would care to 

refresh my memory, that would be helpful. 

Q When you were first envisioning this new business, were 

you thinking about the fact that you may need to open office 

space in London?  Was that something, as you contemplated this 

new business, that you were thinking about? 

A Not at that time, no. 

Q Not in late February or early March?

A I don't recall any plans to open a London office at that 

point in time. 

Q Did you consider the fact that you may need to hire 

employees for this new start-up business? 

A Absolutely, yes. 

Q And do you recall in late February or early 

March speaking to Mr. Boustani about whether Privinvest might 

be able to front some of those start-up costs relating to the 

new business? 

A Yes.  Mr. Boustani identified that Privinvest would be 

able to make a loan to the start-up vehicle.  I don't recall 

the timing of that conversation, just to be clear, sir. 

Q And during the conversations that you had with 

Mr. Boustani about Privinvest potentially paying some of the 

start-up costs of the new business, do you recall reminding 

him of how much money you had saved Privinvest by pointing out 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

VB     OCR     CRR

1134

that the subvention fee could be negotiated?  

Do you recall having that conversation with 

Mr. Boustani? 

A I do not. 

Q Now, you had a friend named Markus Kroll; is that 

correct? 

A I did, yes. 

Q Is the gentleman from Switzerland I believe we talked 

about him before the break? 

A I don't believe we talked about him, but he is a Swiss 

gentleman. 

Q And this Mr. Kroll owned an investment business in 

Switzerland called Palomar; is that correct? 

A Yes. 

Q And beginning in March, right after your trip with 

Mr. Boustani to Maputo at the end of February, you started 

working with Mr. Kroll and Mr. Singh to establish an 

investment business structure at Palomar. 

A We started to explore the legal structure for an 

investment fund in Liechtenstein.  That was the second element 

of what was proposed to be the Palomar business, other than 

the financial advisory business. 

Q And I can't recall if I asked, but it was Mr. Kroll that 

owned an investment business named Palomar; is that right? 

A I don't recall if it was an investment business, but he 
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owned the company called Palomar Capital Advisors. 

Q And Mr. Kroll, he told you that you could use that 

entity, Palomar Capital Advisors, to be the company for the 

new business; is that correct? 

A Which new business, sir?

Q The new business that you had been discussing with 

Mr. Boustani. 

A In relation to the advisory business, yes.  I don't 

believe Palomar Capital Advisors had an investment license.  

The entire investment fund concept was, required new 

infrastructure, new companies, to be established. 

Q And somewhere in that corporate structure, there was a 

discussion of this, Mr. Kroll's entity, Palomar Capital 

Advisors, being part of that.  

A Not that I recall.  It was to the side, sir.  There were 

two separate transactions.  Palomar Capital Advisors, as an 

advisor, and a to-be-defined fund structure in Liechtenstein. 

Q I see.  

So in that regard it would work as a hedge fund 

where Palomar Capital Advisors is advising a fund for a fee? 

A Not necessarily Palomar Capital Advisors.  I don't 

recall -- these are heavily regulated businesses.  I don't 

recall Palomar Capital Advisors had the regulatory approvals 

to do, to take that role. 

Q Do you recall -- and at this point in time, in March, 
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Mr. Singh still works at Credit Suisse; is that correct? 

A Yes, as did I. 

Q And do you recall that you and Mr. Singh went to Zurich 

to meet Mr. Kroll to discuss Palomar? 

A I recall going to Zurich to meet Mr. Kroll with Mr. Singh 

to discuss the establishment of the Liechtenstein fund. 

Q And just I wasn't sure that was clear.  You and Mr. Singh 

both went to Zurich to discuss this business. 

A Yes, we did. 

Q And it was after you and Mr. Singh met Mr. Kroll in 

Zurich that then you flew to France to Mr. Safa's; home where 

you met with Mr. Safa and Mr. Boustani; correct? 

THE COURT:  When you say you, do you mean both of 

them or just Mr. Pearse?  

MR. SCHACHTER:  Thank you, Your Honor, I apologize. 

THE COURT:  It is all right. 

Q It was just you, sir; right?  

You, after your meeting with Mr. Kroll and Mr. Singh 

in Zurich, it was after that that you went to France and you 

had this meeting with Mr. Safa and Mr. Boustani that you told 

the jury about during your direct testimony; is that correct? 

A I don't recall my travel from -- I think from Zurich on 

that date.  I definitely went to France.  I don't know if it 

was that day, next day or some other time. 

Q And let's talk about that discussion that you had with 
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Mr. Safa and Mr. Boustani in France after you had discussed 

this investment business with Mr. Singh and Mr. Kroll. 

In France you talked about plans for Palomar; is 

that correct? 

A Yes. 

Q And one of the things that you talked about with Mr. Safa 

was how you envisioned Palomar could help Privinvest; is that 

correct? 

A By this stage the plan to set up a company that was to 

become Palomar to help advise on further EEZ projects in other 

African countries, had been discussed with the defendant 

extensively. 

Q And did you also then discuss that topic with Mr. Safa in 

France as well? 

A Yes, he had been briefed by the defendant by the time I 

got there. 

Q Sir, did you discuss with Mr. Safa your plans for Palomar 

while you were in France at the end of March? 

A Yes, sir.  I said yes. 

Q And by the way, this is at the time that you met with 

Mr. Safa in France at the end of March of 2013, you still had 

not been paid anything by Privinvest; is that correct? 

A No, sir, not even a nickel. 

Q That payment doesn't come -- 

THE COURT:  You now know what that is.  Welcome to 
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America. 

Go ahead. 

Q Now, Mr. Bini asked you:  Did the defendant pay you as he 

promised?  

And you answered:  Yes, I received the first 

installment of the five-and-a-half million dollars in April of 

2013. 

Do you recall being asked that question and giving 

that answer? 

A I don't recall the exact words. 

Q Do you recall that Mr. Bini asked you specifically:  Did 

the defendant pay you as he promised?  

A I don't, sir.  I've been here for six days.

Q The truth is, Mr. Boustani did not pay you anything; did 

he? 

A He did not. 

MR. SCHACHTER:  If we can look briefly at 

Government's Exhibit 1818. 

THE COURT:  In evidence?  

MR. SCHACHTER:  In evidence. 

THE COURT:  Yes, of course, you may publish.  

(Exhibit published.) 

Q And if we can look at the payment on April 24th.  

The money that you received came not from 

Mr. Boustani, but it came from Privinvest Shipbuilding SAL; 
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isn't that correct? 

A That is correct. 

Q And you had a number of interactions with Mr. Safa, is 

that correct, over time?  

A Over six years, yes. 

Q And you would say that it was -- 

MR. SCHACHTER:  We can take that down, Mr. McLeod. 

Q Mr. Safa was the boss who made decisions as to who would 

be paid.  

A I would say that Mr. Safa was the boss of Privinvest and 

nobody made payments without his approval in my experience. 

Q Did you testify to this jury:  Iskandar Safa was the boss 

who made decisions as to who would be paid.  

Did you give that testimony on direct testimony? 

A Again, sir, I don't recall every word that I've used in 

the last six days. 

Q You agree with the statement that you made? 

A I agree with the statement that he was in charge of the 

business and he had to approve payments that were made as far 

as I was aware. 

Q It was your understanding that Mr. Safa was 

Mr. Boustani's boss; correct? 

A Yes. 

Q And it was your understanding that every decision at 

Privinvest was made by Mr. Safa.  That was your understanding; 
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was it not? 

A I can't possibly answer that.  I didn't have experience. 

Q Well, did you tell the prosecutors on July the 25th:  

Every decision was made by Safa? 

A In relation to what I observed, yes. 

Q In fact, you would even say that all decisions about 

procurement and supplies were made by Mr. Safa; isn't that 

correct? 

A I was not involved in that, sir.  I do not know. 

Q Did you tell the prosecutors on July 25th of this year:  

All decisions about procurement and supplies were made by 

Mr. Safa? 

A I don't recall those words. 

MR. SCHACHTER:  May I have a moment?  

THE COURT:  You may.  

(Pause in the proceedings.) 

MR. SCHACHTER:  Sir, I'm going to show you what's 

been marked as Government's Exhibit 3500-AP-21. 

THE COURT:  Just for the witness and the 

prosecution?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  You are not offering it?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Okay. 

MR. SCHACHTER:  Withdrawn, Your Honor.  
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Well, actually, may I approach the witness?  

THE COURT:  Mr. Jackson, you have a document that 

you would like Mr. Jackson to hand the witness, sir?  Is that 

what you're asking?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  All right. 

MR. SCHACHTER:  Thank you.  

THE COURT:  Would you show it to the Government so 

they know what it is as well.  Identify it.  

Publish it to them either electronically or 

mechanically.  

(Pause in the proceedings.) 

THE COURT:  Any objection to that document coming 

in?  

MR. SCHACHTER:  I don't --  

THE COURT:  You are not offering it?  

MR. SCHACHTER:  No, just for the witness. 

THE COURT:  All right.  Thank you. 

THE WITNESS:  Thank you. 

THE COURTROOM DEPUTY:  You are welcome. 

THE COURT:  And you have it, Mr. Bini?  

MR. BINI:  Yes, Your Honor.  Thank you. 

THE COURT:  Okay. 

And the Court, too, please, so I can see what it is 

that is before the witness.  
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Can you do that, sir, from the electronics?  

MR. SCHACHTER:  Your Honor, may I have just a 

moment?  

THE COURT:  Absolutely.  

(Pause in the proceedings.) 

THE WITNESS:  Your Honor, would you like my copy?  

THE COURT:  No, sir.  You can hang on to yours.  I 

think they are going to ask you some questions about it. 

MR. BINI:  You can have our copy. 

THE COURT:  All right.  

THE COURTROOM DEPUTY:  Thank you. 

THE COURT:  Thank you very much, Mr. Jackson. 

THE COURTROOM DEPUTY:  You are welcome, Judge. 

THE COURT:  All right. 

I have the document before me, which is 3500-AP-21.  

It is a two-page document.  The witness has it in front of him 

and you are going to ask him some questions about it.  It is 

not being offered into evidence, but you may proceed, Counsel.  

BY MR. SCHACHTER:  

Q Sir, does that refresh your recollection that you told 

the prosecutors on July 25th all decisions about procurement 

and supplies were made by Mr. Safa? 

A No, it doesn't. 

Q Now, you can put that aside. 

You testified that it was in this meeting -- 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

VB     OCR     CRR

1143

MR. SCHACHTER:  Withdrawn.

Q Now, you testified that at this meeting in France 

Mr. Safa told you that Privinvest payments to you would be 

treated as consulting payments for helping Privinvest gain 

access to markets in Russia and Azerbaijan.

Do you recall telling the jury that? 

A No. 

MR. SCHACHTER:  Your Honor, may I publish transcript 

page 421, line 14 through 19?  

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  You may publish.  

THE COURTROOM DEPUTY:  All the parties and the jury?  

THE COURT:  Yes, you may publish it to the jury.  

(Exhibit published.) 

THE COURT:  And again, this is from the direct 

testimony, Ladies and Gentlemen of the Jury.  That is what you 

are seeing a portion of. 

Go ahead. 

BY MR. SCHACHTER:  

Q Did you testify:  It was the suggestion of Iskandar Safa 

to describe the payments that I was to receive from Privinvest 

as payments under a consultancy agreement under which I would 

provide consulting services to Privinvest and to help them 

gain access to markets in Russia and Azerbaijan? 
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A Yes, those words accurately reflect my testimony. 

Q And you testified that that was not true.

Do you remember telling the jury that as well? 

A Yes, I do. 

Q Mr. Bini asked you if you had been doing any consulting 

work in Russian and Azerbaijan and you testified:  No.  At no 

point did I do any consultancy work for Privinvest in those 

countries. 

Do you recall being asked that question and giving 

that answer to this jury? 

A I recall that sentiment.  I don't recall the exact words. 

MR. SCHACHTER:  Your Honor, may we publish 

transcript page 421, 22 through page 422, 1?  

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. SCHACHTER:  

Q Does that refresh your recollection that you were asked 

by Mr. Bini:  Were you doing any consulting work in Russia and 

Azerbaijan?  

And you answered:  No.  I had significant experience 

in those countries from having worked at Credit Suisse, but I 

at no point did any consultancy work for Privinvest in those 

countries. 
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Were you asked that question and did you give that 

answer? 

A Yes, at that point in time. 

Q Now, Mr. Bini then showed you Government's Exhibit 2747-A 

in evidence.  

MR. SCHACHTER:  Can we publish that, Your Honor?  

THE COURT:  Yes, of course.  

(Exhibit published.) 

Q And I believe that you identified this as a draft of the 

consultancy agreement between yourself and Privinvest and 

Mr. Najib Allam sent to you. 

Do you recall that testimony? 

A Yes, sir. 

Q To be clear, Mr. Boustani did not send this to you; isn't 

that right? 

A That is correct.  

MR. SCHACHTER:  Can we look briefly as 2747, 

Government's Exhibit 2747, not the attachment.  

(Exhibit published.) 

THE COURT:  Is it in evidence?  

MR. SCHACHTER:  Yes, Your Honor, it is. 

THE COURT:  You may publish.  

(Exhibit published.)

BY MR. SCHACHTER:  

Q I'm sorry -- and this is the e-mail which Mr. Allam sends 
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this agreement to you; is that correct? 

A Yes, it is. 

Q And you see that he writes -- Mr. Boustani is not copied 

on this; is that right? 

A He is not. 

Q He says:  Hi, Andrew.  I am not copying anyone here.  I 

have a draft of an agreement between PISB and you, which I 

updated.  

I am not copying anyone here, I had a draft of an 

agreement.

MR. SCHACHTER:  And looking back briefly to 2747-A, 

Mr. McLeod, in evidence.  

(Exhibit published.) 

Q And if you'd -- Mr. Bini asked you about this document.  

It speaks to consulting and advisory services -- 

MR. SCHACHTER:  If we could just look at paragraph 1, 

Mr. McLeod.  

Q It says -- it speaks to providing consultancy advisory 

services in Russian and Azerbaijan. 

Do you see that? 

A I do. 

Q And you testified that this was quote:  Not a real 

agreement.

Do you remember that testimony? 

A Yes. 
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Q And that you did not do consulting work for Privinvest 

involving Russian and Azerbaijan? 

A For those two vessels, no, I did not. 

Q And that testimony to the jury was false; isn't that 

correct? 

A No, it's not. 

Q Are you familiar with a man named -- I'll spell it -- 

Gabriele Comanescu, G-A-B-R-I-E-L-E, C-O-M-A-N-E-S-C-U. 

Do you know a gentleman by that name? 

A Yes, I do. 

Q He is a Romanian businessman in the oil and gas industry; 

is that correct? 

A Yes, he is. 

Q You are aware that the president of Azerbaijan appointed 

him Honorary Counsel of Azerbaijan, are you not? 

A I don't recall that, no. 

Q You understand that Mr. Comanescu had a close 

relationship with Azerbaijan's president; did you not?  

A I don't recall that now, no. 

Q In March of 2013, you actually introduced Mr. Comanescu 

to Privinvest for the purpose of helping Privinvest do a deal 

in Azerbaijan; isn't that correct?  

A There was a meeting that I set up between Mr. Comanescu 

and Mr. Safa and Mr. Boustani to discuss how they could 

collaborate.  They were both shipbuilders.  I thought they 
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would be a fit.  Mr. Comanescu has relationships in Russian 

and the former Soviet Union. 

Q Sir, do you recall that you introduced Mr. Boustani and 

Mr. Comanescu for the express purpose of helping Privinvest 

sell naval ships to the country of Azerbaijan?  

Do you recall that? 

A I recall setting up a meeting so that they could be 

introduced to each other.  I don't recall it for the express 

purpose of Azerbaijan.  

They had common interests.  They were similar in 

terms of their businesses were similar. 

Q Sir, I'm now going to show -- 

MR. SCHACHTER:  And I would offer, Defense 

Exhibit 1934. 

THE COURT:  Any objection to 1934 being admitted? 

MR. BINI:  May I see it. 

MR. SCHACHTER:  May I first publish it to Counsel, 

Your Honor?  

THE COURT:  Of course.  And the Court.  

MR. BINI:  No objection. 

THE COURT:  It is admitted. 

(Defense Exhibit 1934 received in evidence.) 

THE COURT:  You may publish to the jury.  

(Exhibit published.) 

BY MR. SCHACHTER:  
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Q Sir, this is an e-mail that you sent to Mr. Boustani and 

Mr. Comanescu.  And can you just read aloud the subject of 

your e-mail.

A Azerbaijan. 

Q And you wrote:  Dear Gabi and Jean.  Gentlemen, may I 

please introduce you to each other.  

And at the bottom, you wrote:  PS, Gabi has the 

summary of the events to date in Azer. 

Is that shorthand for Azerbaijan? 

A Yes, sir.  I believe that's what I was referring to. 

Q And then I would like to show you what's been marked as 

Defense Exhibit 1935? 

MR. SCHACHTER:  And may I first publish it to 

Counsel?  

THE COURT:  Of course. 

MR. SCHACHTER:  And Your Honor.  

THE COURT:  Any objection to Defense Exhibit 1935?  

MR. BINI:  No objection, Your Honor. 

THE COURT:  It is admitted. 

(Defense Exhibit 1935 received in evidence.) 

THE COURT:  You may publish to the jury.  

(Exhibit published.) 

BY MR. SCHACHTER:  

Q And if we can, Mr. McLeod, let's start with the second 

page.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

VB     OCR     CRR

1150

This is an e-mail, Mr. Pearse, that you sent on 

March the 8th of 2013 to Mr. Comanescu. 

Do you see that? 

A Yes, sir, I do. 

Q You wrote -- 

MR. SCHACHTER:  If we can focus on the third 

paragraph through number seven, Mr. McLeod.  Can we blow that 

up?  

I'm sorry the third not-numbered paragraph, but the 

third paragraph of the e-mail:  Below are details?  

Thank you.  

Q Sir, did you write:  Below are details of the interaction 

between my friends who own shipyards in France called CMN and 

in Abu Dhabi called Abu Dhabi MAR and Azeris.  

That's a reference to people in Azerbaijan? 

A Yes, sir, it is. 

Q You say:  The main shareholder is Iskandar Safa. 

Do you see that? 

A I do. 

Q And then you describe to him:  Number One, CMN were 

approached 18 months ago by the Azerbaijan Navy. 

Two, CMN people went three times to Baku for 

meetings.  Is Baku a city in Azerbaijan?  

A It's the capital of Azerbaijan. 

Q Three, meetings were with Gorhma Z. Garaev.  I will spell 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

VB     OCR     CRR

1151

it, G-O-R-H-M-A-Z, G-A-R-A-E-V, Minister of Defense General 

Manager and Head of Procurement and Shain Sultanov, S-H-A-I-N, 

S-U-L-T-A-N-O-V, Chief of Navy. 

Number four, Azeris were asking for a program to 

acquire four sophisticated Corvettes.  And you have a website.

It's a link to Privinvest -- one of Privinvest's 

websites, CMN? 

A Is that -- 

Q That is a question.  

A There's a link to a website, yes. 

Q CMN is one of the shipyards of Privinvest based in 

France; is that correct? 

A Yes, it is. 

(Continued on following page.)
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BY MR. SCHACHTER (Continuing):

Q And a large quantity of small interceptors 15 to 

20 meters.  You wrote that:  Mr. Sultanov -- the Chief of the 

Navy -- visited CMN -- Privinvest's shipyard -- and seemed 

excited to acquire six interceptors immediately.  Shain 

Sultanov requested us -- requested us -- to ship the 

interceptors by plane to avoid any transit through Russia.

And number seven:  Discussions were focused also on 

establishing a shipyard in Baku to assemble the Corvette 

components, which CMN will ship by bits and pieces from 

France. 

This is the e-mail that you wrote to Mr. Comanescu; 

is that correct?

A Yes, it is.

Q The date of your e-mail to Mr. Comanescu was March 8 of 

2018; is that correct?

A Yes.

Q That is several weeks before your meeting with Mr. Safa 

and Mr. Boustani in France at the end of March, correct?

A Correct.

Q And just to be clear, it is not until after that meeting 

in France, it's about three weeks or four weeks later, that 

Privinvest pays you anything; is that correct?

A 24th of April 2013.

THE COURT:  I think at this point, unless do you 
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have more on this document? 

MR. SCHACHTER:  I do, your Honor, but this is a fine 

time.

THE COURT:  Why don't we take our lunch break:  It's 

a little past quarter to two.  

Can we resume at 3 o'clock, ladies and gentlemen of 

the jury?  Is that sufficient time for a luncheon recess?  

We'll probably go straight from three to five.  

Thank you very much.  Please do not talk about the case.

(Jury exits.)

THE COURT:  You may step down, Mr. Pearse.  Thank 

you very much.

You may be seated, ladies and gentlemen.  

Do we have any procedural issues to address outside 

of the presence of the jury and in the presence of the 

Defendant? 

MR. BINI:  Not from the Government.

THE COURT:  From defense counsel? 

MR. JACKSON:  No, your Honor.

THE COURT:  Have a nice lunch recess.  We'll see you 

back at 3 o'clock.  Thank you.

(A chorus of thank yous.)

(Luncheon recess taken.) 
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THE COURT:  We have the appearances. 

And please be seated, everyone.  We'll have the 

Defendant produced.

Do we have any procedural issues to address before 

we bring the jury in? 

MR. BINI:  Your Honor, I would ask for a brief 

sidebar on an exhibit the defense intends to put in.

THE COURT:  Yes, we'll have a brief sidebar, put on 

the white noise machine, and we'll have Madam Reporter, if you 

wouldn't mind, move over to the white noise area.  Thank you.

(Continued on the following page.)
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(The following occurred at sidebar.)

THE COURT:  I'm looking at this exhibit.  

You are offering it, sir? 

MR. SCHACHTER:  Yes, your Honor.  

THE COURT:  Tell me why.

MR. SCHACHTER:  This is being offered as a 

demonstrative, so just as an aid to the jury, not as evidence 

that will go back to the jury to the jury room; just to 

explain Mr. Pearse's testimony.  

The Government showed Mr. Pearse an e-mail from 

Mr. Boustani and sought to elicit from Mr. Pearse whether 

Mr. Boustani's math was correct, suggesting that Mr. Boustani 

was doing something wrong with the numbers on this document.  

And as is quoted -- this is from transcript 510, Lines 12 

through 16, Mr. Bini asked Mr. Pearse whether Mr. Boustani's 

math is right and had Mr. Pearse respond:  No, it's incorrect. 

And then he explained how he did his math and he 

arrived at a different number.

In fact, what this demonstrative shows, your Honor, 

and what I intend to examine the witness quickly using this 

demonstrative, is that, in fact, Mr. Pearse is wrong.  

Ratios can be hard to do, particularly as one gets 

to be an adult.  When you're in the sixth, seventh and eight 

grade, people are much better at ratios.  

In any event, Mr. Pearse's math is incorrect and 
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Mr. Boustani's math is correct.  I intend to use the 

demonstrative because, rather than taking the time on a white 

board to examine the witness, this allows me to get in and out 

of the subject in what I think will be less than a minute.

THE COURT:  What is the response from the 

Government? 

MR. BINI:  Your Honor, the Government believes that 

this is unduly confusing for what is a point this witness will 

not dispute.  The witness' point, he was commenting in the 

commentary on the -- I just need to look at which number, I'm 

sorry. 

He was commenting on number seven.  Because what he 

explained, six and seven, what Mr. Pearse explained during his 

direct is that in six, the Defendant said the total cost was 

480 million; and in seven, he says on top of cost you add 

36.5 percent.

This is if you work backwards from 754 and you minus 

36.5 percent, it works out to what the Defendant says as the 

overall number.  But Mr. Pearse was saying that looking at the 

e-mail and how he thinks it's supposed to go, you're supposed 

to take 136 percent, if your additional cost is 36, of 

480 million, and he testified that number would be about 

640 million.

THE COURT:  Let me stop you both right here.  

What I would suggest is that the preferable approach 
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to be clear to the jury is as follows:  If you both agree as 

to what the numbers are and if both sides agree as to what was 

said by the witness, it might be appropriate for you to have a 

stipulation you agree on be presented to the jury on this 

point.

Otherwise, I would say I won't allow the 

demonstrative in through this witness.  But if you call your 

expert on your case or in another fashion, you could have a 

demonstrative.  

The problem with demonstratives, other than the 

demonstratives that are used on openings and closings, is they 

tend to take on the aura of evidence in a sense of 

transactional evidence, as opposed to an aid to the testimony 

of the witness.

For example, if you had your expert, Mr. Schachter 

and Mr. Jackson, up there testifying as to how the transaction 

worked, working with your demonstrative, that would be a neat 

way to get it before the jury.  

MR. SCHACHTER:  Yes, sir.

THE COURT:  But when you have a witness who is 

objecting to words like "story," you know you're going to have 

a fight about I didn't see this document, I didn't write this 

document.  The jury is going to get all bollocksed up.  

I would suggest, if you can, make the point by way 

of stipulation.  If you can't, when the defense calls its 
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expert witness, if this is a helpful demonstrative, you can 

use it at that point and it won't be taken in by the jury as 

evidence.  But I think trying to get a demonstrative that you 

created in through a witness who -- spoiler alert -- is 

adverse to you is just an invitation for confusion to the 

jury.  I just think there's a neater way to do it.  

I'm not saying you have to stipulate.  If you can't 

stipulate, I get that.  But if you can't stipulate, then do it 

with one of your witnesses as a demonstrative.  If you can, 

then I will -- 

Spoiler alert:  I will let their witness use it as a 

demonstrative.  But if you can stipulate, it's probably 

neater.  

So, your advantage, Mr. Schachter and Mr. Jackson, 

is with a stipulation, you'll get it now while he's up there.  

Your advantage, Mr. Bini, you don't have to worry 

about it.  

So, I commend that approach to you.  Think about it.  

You don't have to decide now, you can talk to your client 

about it.  As of now, I'm not going to let it in for 

demonstrative purposes with this witness, but don't lose it. 

Fair enough? 

MR. SCHACHTER:  Fair enough, your Honor, of course. 

If I'm not going to use the exhibit and I can't 

reach a stipulation with the Government, may I use the white 
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board to write the math before the jury or does your Honor 

prefer I do not? 

THE COURT:  I will let you do it, but I will bore 

you with one war story.  As I told you, I managed to lose many 

cases in my 33 years.  One of them I lost at trial, although 

fortunately winning on appeal, Third Circuit.  

I had a banker, a very experienced banker, who I had 

drilled appropriately for his testimony.  And he basically was 

testifying and the core of his testimony was to say:  One plus 

one equals two.  

And I hand him the white board.  And he had one.  I 

said:  Yes, there's another one.  Add them together, sir.

And he said:  Three.  

And the jury started to laugh.  And I said:  Take 

another look at it, sir, and think about it.  Think about your 

answer. 

He says:  Oh, yes, yes, I'm sure, Mr. Kuntz.  One 

plus one equals three. 

Now, of course, they're falling on the floor. 

Will you take another look at it, sir?  

And he said:  Well, one plus one equals -- oh, no, 

no, it's two.  

I really needed the Third Circuit on that case.

All I'm saying is that was my witness.  So, 

historically with white board demonstratives, I'm just telling 
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you, you may not want to do that.

MR. SCHACHTER:  Thank you, your Honor.

THE COURT:  For what it's worth.

MR. JACKSON:  We'll confer with the Government.

(Continued on the following page.)
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(Sidebar ends; in open court.)

THE COURT:  Do we have any other issues we need to 

address before the jury is brought back in and in the 

presence of the Defendant? 

MR. BINI:  No, your Honor.

THE COURT:  Defense counsel, any other issues we 

need to address before we bring the jury in? 

MR. JACKSON:  No, your Honor.

THE COURT:  Thank you.  

Mr. Jackson, will you please have the CSO bring the 

jury in? 

And would you please have the witness brought back 

to the stand? 

MR. BINI:  Yes, your Honor.

THE COURT:  Thank you.

(Witness resumes stand.)

MR. SCHACHTER:  May I approach the podium, your 

Honor? 

THE COURT:  Yes, please do.

(Jury enters.)

THE COURT:  Good afternoon, ladies and gentlemen of 

the jury.  Welcome back.  Thank you.  Please be seated. 

We've made a little progress on some issues that 

might, might, speed things up a little bit in your absence.  

We will see.
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Please continue with your cross-examination of the 

witness, counsel.  The witness is here.

Mr. Pearse, did you speak with anyone about your 

testimony during the break? 

THE WITNESS:  I did not.

THE COURT:  Thank you, sir.  

Please continue.

MR. SCHACHTER:  Thank you, your Honor. 

ANDREW PEARSE,

called as a witness, having been previously duly

sworn, was examined and testified as follows:

CROSS-EXAMINATION

BY MR. SCHACHTER (Continuing): 

Q Mr. Pearse, before the break we were speaking about 

Mr. Comanescu and Azerbaijan; do you recall that?

A Yes.

Q Sir, you're aware that after the e-mail you sent to 

Mr. Comanescu, Mr. Boustani sent Mr. Comanescu pictures of 

some naval vessels from Azerbaijan.  

Do you recall that?

A I do not, no.

MR. SCHACHTER:  Your Honor, may I show the witness 

Defense Exhibit 1937?  

And I'd like to show it to counsel first and then 

we'll offer it.
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THE COURT:  Yes, you may do so.

MR. SCHACHTER:  I'm sorry, 1937-A, -B, -C.

THE COURT:  You want 1937, 1937-A, 1937-B, 1937-C; 

is that correct? 

MR. SCHACHTER:  Yes.

THE COURT:  Will you provide them? 

MR. BINI:  No objection.

THE COURT:  They're admitted.  You may publish.

(Defense Exhibits 1937, 1937-A, 1937-B, 1937-C so 

marked.)

(Exhibit published to the jury.)

Q So, here, Mr. Pearse, you were copied on an e-mail 

present Mr. Boustani to Mr. Comanescu, dated March 13 of 2013; 

do you see that?

A Yes. 

Q And you are familiar with the WP-18 vessel; is that 

correct? 

A Yes.  It was one of the vessels supplied in Mozambique.

MR. SCHACHTER:  And if you can now turn to -- if we 

can turn, please, Mr. McLeod to Defense Exhibit 1937-A. 

(Exhibit published to the jury.)

Q Do you recognize that to be a photo of the WP-18, which 

is the same kind of vessel provided to Proindicus in 

Mozambique?

A I suppose, but I can't really see it very well.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

1164

MR. SCHACHTER:  Why don't we also try Defense 

Exhibit 1937-B and 1937-C, Mr. McLeod?

(Exhibit published to the jury.)

A Even less so.

(Exhibit published to the jury.)

Q Do you recognize that to be the WP-18?

A It looks similar to the ones I saw in Mozambique.

Q Let's just look briefly to the draft consultancy 

agreement again, which is Government Exhibit 2747-A in 

evidence.

(Exhibit published to the jury.)

Q Do you see where it says that the consultancy -- 

MR. SCHACHTER:  If we can turn to paragraph one, 

please.

Q There's a reference to the WP-18 in that draft 

consultancy; do you see that?

A Yes, there is.

Q So, Mr. Boustani is sending photos of the same kind of 

boat that's referenced in the consultancy; is that correct?

A I believe it is.

Q Now, when Mr. Bini was asking you questions about this 

document, he asked you -- do you recall, he asked you if you 

know what a BR71 is?  

And Mr. Bini's question was:  What is the BR71, if 

you know?  
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And you said:  I don't know.  

Do you remember giving that testimony?

A Yes.

Q Sir, isn't it true that you were involved in a 

transaction involving the BR71 in October of 2015?

A Not that I recall, no.

MR. SCHACHTER:  Your Honor, may I show the witness 

and counsel first Defense Exhibit 1964, 1964-A, and 1964-B? 

THE COURT:  You may.  

And I will ask the Government if they have any 

objection to the admission of those exhibits into evidence.

MR. BINI:  No objection.

THE COURT:  They are admitted.  You may publish them 

to the jury.

(Defense Exhibits 1964, 1964-A, and 1964-B so 

marked.)

MR. SCHACHTER:  We'll start with the e-mail, please, 

Mr. McLeod, Defense Exhibit 1964.  

(Exhibit published to the jury.)

Q You see this is a e-mail from Mr. Boustani to you in 

October of 2015?

A Yes.

Q References Project A; do you see that?

A I do.

MR. SCHACHTER:  And then if we can turn briefly to 
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1964-A.

(Exhibit published to the jury.)

Q Do you see that these are the technical specifications of 

the WP-18 strike craft?

A I do.

MR. SCHACHTER:  And then if we can turn to 1964-B -- 

(Exhibit published to the jury.)

Q -- which was attached to the e-mail to you, do you see 

these are the technical specifications for the BR71?  

Do you see that?

A I do.

Q And, sir, the name of the BR71 is Combattante? 

MR. SCHACHTER:  I'll spell that, C-O-M-B-A-T-T-A- 

N-T-E.

Q Do you see that?

A Yes, I do.

MR. SCHACHTER:  And can we, Mr. McLeod, please turn 

back to Defense Exhibit 1935 in evidence; specifically, the 

paragraph that's numbered four on the second page -- I'm 

sorry, this is actually -- if we can show the entire e-mail so 

we can situate the jury.

Q So, this is the e-mail you sent to Mr. Comanescu on 

March 8, 2013?

A Yes, it is.

MR. SCHACHTER:  And Mr. McLeod, if we could please 
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highlight paragraph four in Mr. Pearse's e-mail.

Q You see where the e-mail writes Azaris were asking for a 

program to acquire four sophisticated Corvettes. 

And there's a link to a website; do you see that?

A I do.

Q And do you see that's a link to a website for 

Combattante?

A Yes, sir.

Q And we just saw that's the same name of the BR71; is that 

correct?

A It would appear so, yes.

Q Now, when Mr. Bini showed you the draft consultancy 

agreement during your direct testimony, he showed you an 

e-mail.  But I want to show you further parts up the chain 

from the e-mail Mr. Bini showed you.  I'd like to show you -- 

MR. SCHACHTER:  And I'll offer Government Exhibit 

3084. 

MR. BINI:  No objection.

THE COURT:  It's admitted.

(Government Exhibit 3084 so marked.)

(Exhibit published to the jury.) 

Q Now, sir, do you recognize towards the -- do you see the 

e-mail towards the bottom, March 21 at 15:22? 

MR. SCHACHTER:  If you could highlight that. 

Q This is the e-mail that I believe Mr. Bini showed to you 
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during your direct examination in which Mr. Allam is 

discussing the draft consultancy agreement. 

Do you remember that?

A I remember seeing e-mail.

MR. SCHACHTER:  If we could just look -- 

Q Well, Mr. Allam writes to you:  I'm not copying anyone 

here.  I had a draft of an agreement...and you which I 

updated. 

Do you see that?

A Yes.

Q I want to look at your response, if we could.  

You write:  Thanks, Naji, that is perfect.  Can we 

also add that part of the payment is in compensation for 

leaving Credit Suisse to establish Palomar?

Do you see that language that you wrote to 

Mr. Allam?

A I do.

Q And, sir, you wrote that because the money that you 

received from Privinvest was, in part, compensation for 

leaving Credit Suisse to establish Palomar; isn't that 

correct?

A No, it's not.

MR. SCHACHTER:  You could take that down, 

Mr. McLeod.

Q Now, as you were establishing Palomar in the early part 
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of 2013, you discussed your plans to start up Palomar with 

Ms. Subeva; is that correct?

A Yes.

Q And you talked about your plans to turn Palomar into a 

successful business, right?

A I had many conversations about Palomar hoping it would be 

a success.

Q And you shared with her your planning efforts; is that 

correct?  

You discussed your planning efforts with her?

A I don't have a recollection of what discussions I had, 

but I certainly had discussions with her about Palomar.

Q You discussed with Ms. Subeva -- well, withdrawn. 

MR. SCHACHTER:  I'll offer Defense Exhibit 1763 and 

1763-A.

THE COURT:  Any objection? 

MR. BINI:  If we can see them, your Honor.

No objection.

THE COURT:  Admitted.  You may publish.

(Defense Exhibits 1763 and 1763-A so marked.)

(Exhibit published to the jury.)

Q This is an e-mail dated June 5 of 2013 that you wrote to 

Ms. Subeva; is that correct?

A Yes.

Q And you are sharing with her templates for Palomar 
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Capital Advisors letterhead; do you recall that?

A I don't recall the e-mail, but I can see what's attached 

to it, yes.

MR. SCHACHTER:  And we'll just look briefly at 

Defense Exhibit 1763-A, if we may, your Honor. 

THE COURT:  Of course.  It's in evidence.

(Exhibit published to the jury.)

Q And around the same time, in June of 2013, you also 

communicated with Ms. Subeva about setting up a user name to 

access Palomar's servers that you were setting up for this 

business; do you recall that?

A Sir, what is the user name, please? 

MR. SCHACHTER:  I'll offer, your Honor, Defense 

Exhibit 1762.

THE COURT:  Any objection?  

Show it to counsel, please.

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Defense Exhibit 1762 so marked.)

(Exhibit published to the jury.)

Q This is an e-mail that you sent to Ms. Subeva, again, 

June 4, 2013, and here you are sending to her a user name and 

password for the Palomar platform.

Do you see that?

A Yes.
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MR. SCHACHTER:  And your Honor, if I may now offer 

Government Exhibit 2322. 

THE COURT:  Any objection?

MR. BINI:  Could we just see it?

No objection.

THE COURT:  Admitted.  You may publish.

(Government Exhibit 2322 so marked.)

(Exhibit published to the jury.)

Q And in this e-mail -- 

MR. SCHACHTER:  Can we go a little further down, 

please, Mr. McLeod?

Q -- Ms. Subeva -- 

MR. SCHACHTER:  Like the first half of the page, 

please, Mr. McLeod.

Q You see Ms. Subeva writes from a Palomar e-mail address 

and says to both you and Mr. Kroll:  I'm in the system.  Very 

exciting.  

And she's writing from this Palomar e-mail address.

A Yes.

Q And that's June 13 of 2013; do you see that?

A That's correct.

Q Now, you paid Ms. Subeva $200,000 on June 12 of 2013; do 

you recall that?

A Yes, I do.

Q So, right at that time when you are setting up the 
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Palomar business with e-mails and servers and other things; is 

that correct?

A It would appear so, yes.

Q Now, you said, I believe, in your direct testimony that 

that payment of $200,000 was a gift to Ms. Subeva; is that 

correct?

A That's what I said.

Q But isn't it true that you were also giving this money to 

Ms. Subeva because she was leaving her job at Credit Suisse to 

join you at Palomar?

A No.  

We had agreed to a compensation package for her to 

be paid by Palomar, which was to be paid a salary which 

equaled her salary plus bonus at Credit Suisse.  So, she was 

very happy with that.

Q Now, your payment was June 12.  

Isn't it true that Ms. Subeva had already been 

working on Palomar matters for a month before that?

A She definitely had been working.  I don't recall if it 

was one month or longer or shorter.

Q And she hadn't been paid anything by anyone other than 

the $200,000 that -- well, withdrawn.

She hadn't been paid anything by Privinvest prior to 

you giving her $200,000 on June 12 of 2013; isn't that 

correct? 
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A That's correct.

Q And you sent -- withdrawn. 

MR. SCHACHTER:  May I show -- may I publish 

Government Exhibit 2306 and 2306-A in evidence? 

THE COURT:  You may publish.  They are in evidence.

(Exhibit published to the jury.) 

MR. JACKSON:  I believe in evidence.  If it's not, 

we'll offer Government 2306 -- 

They are in evidence.  Thank you.

Q In here, you are forwarding -- what's attached to this 

e-mail is the business plan for Palomar that you had sent to 

Mr. Boustani and Mr. Safa; is that correct?

A As I recall, yes.

Q And then you forward that on to Ms. Subeva on May 10, 

2013; is that correct?

A Yes.

Q That would be a little bit more than a month before you 

paid her the $200,000; is that correct?

A Yes.

Q And you asked for her thoughts on the strategy document.

And that business plan contemplated Ms. Subeva being 

a Palomar employee; isn't that correct?

A It asked the question whether the other partners would 

agree to her becoming an employee, yes.

Q Was it your proposal that she become a Palomar employee?
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A Yes, it was.

Q Let's take a look at that strategy document. 

MR. SCHACHTER:  If we can look at 2306-A.

(Exhibit published to the jury.)

MR. SCHACHTER:  And just to situate the jury, if we 

can look at the first page.  

Q This is the same document that we saw earlier which talks 

about the ownership of Palomar; is that correct?

A Yes, it is.

Q And then if we can turn to the fourth page, do you see 

where -- in this presentation that you prepared the page 

entitled "cost structure"? 

Do you see that?

A Yes.

Q And your second -- the first bullet point is the 

"management team"; do you see that?

A Yes.

Q And it says:  CEO, Andrew Pearse following exit from CS. 

A I do.

Q And then below that, it says:  Initial junior resources 

for Proindicus mandate, one investment banking professional. 

Do you see that?

A Yes.

Q And it actually talks about what you are proposing that 

that junior resource would need to be paid; is that correct?
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A It's a little bit small.  Could you please blow it up?

That's correct.

Q You wrote:  Palomar will need to pay a premium -- you 

wrote -- c 30 percent. 

What does the "c" reference?

A Circa.

Q -- circa 30 percent to investment bank salaries to 

attract quality personnel to a startup.  By way of example, 

vice president/director level employees, e.g., Mrs. Subeva, 

are paid between $550,000 and $750,000 per annum.  

And then there's also a reference to year-end bonus 

and a discretionary bonus.  

Do you see that?

A Yes.

Q And below that, under 2013 costs to run Proindicus 

mandate, there's a bullet point:  Personnel, $2 million.  

Do you see that?

A Yes.

Q And below that, you wrote the second bullet point:  For 

Proindicus mandate. 

Do you see that?

A Yes. 

Q For Proindicus mandate, Palomar will need one person.  I 

would recommend Mrs. Subeva.

Do you see that? 
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A Yes, I do.

Q Now, the Proindicus -- there was a Proindicus mandate 

plan at this point in time, in May of 2013; is that correct?

A Could you explain your question, what you mean by "plan," 

sir?

Q Why don't I just show you what we will offer as Defense 

Exhibit 1528 and 1528-A. 

THE COURT:  Any objection to 1528 and 1528-A, 

counsel? 

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.  

That's both 1528-A and 1528, correct, counsel? 

MR. BINI:  Yes, your Honor.

THE COURT:  Both are admitted.  Thank you.

(Defense Exhibits 1528 and 1528-A so marked.)

(Exhibit published to the jury.)

Q Do you see in this e-mail from you to Mr. Kroll, copying 

Mr. Boustani and Ms. Subeva, dated May 3 of 2013, you write:  

Hi, Markus.  Please take a look at attached.  We are trying to 

get a mandate for Palomar to implement the cash collection and 

monetization of the marine protection project that CS just 

financed in Mozambique. 

Do you see that?

A Yes.

Q That's the same word we saw in the presentation, 
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"mandate"?

A It's the same English word, yes.

MR. SCHACHTER:  And then if we can turn to the 

next -- I'm sorry to Defense Exhibit 1528-A, the attachment.  

If you can blow up the middle part of it.

Q It says:  In particular, the Palomar Group can identify 

and negotiate agreements with the international maritime fleet 

owners and insurers to agree tolling charges for transiting 

through Mozambique territorial waters, the transit fees; 

negotiate agreements with the offshore gas production 

companies to pay fees for providing marine security to 

offshore oil and gas infrastructure, the security fees; 

negotiate agreements with the various Mozambique port 

authorities to implement container traffic charges offloading 

in Mozambique, the container fees; implement the necessary 

collection and management infrastructure to ensure the 

efficient and timely collection of all revenues pertaining to 

the EEZ project; and advise on and assist with all legal and 

legislative measures required to successfully implement the 

EEZ project.

Now, the only investment banking person that you had 

proposed to work on -- in that presentation that we just saw 

to work on the Proindicus mandate, you suggested one junior 

resource and you recommended Ms. Subeva; is that correct?

A Yes.  
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That's because she was known to Mr. Boustani.

Q Now, shortly after this, also in May of 2013, you 

conferred with Privinvest in-house lawyer David Langford about 

drafting an employment agreement for Ms. Subeva; isn't that 

correct?

A I don't recall the e-mail, but I recall that she was 

employed by Privinvest.

Q I'm going to show you -- 

MR. SCHACHTER:  And I would like to offer, your 

Honor, Defense Exhibit 1532. 

THE COURT:  Any objection?

MR. BINI:  No objection.

THE COURT:  It's admitted.  You may publish.

(Defense Exhibit 1532 so marked.)

(Exhibit published to the jury.)

Q You see that you wrote on May 21, 2013, to David 

Langford -- the lawyer at Privinvest -- and Jean Boustani:  

Jean, we need to get an employment contract to Lina.  The 

legal docs never end.

Do you see that?

A Yes, sir.

Q You go on to say:  I imagine she will want to be hired in 

AD rather than Zurich. 

Do you see that?

A Yes.
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Q "AD" that's a reference to Abu Dhabi; is that correct?

A Yes, it was.

Q And you write:  Can we open a PCA branch in AD, Abu 

Dhabi, and do it there?  

Yes?

A Yes.

Q And "PCA," that's abbreviation for Palomar Capital 

Advisors; is that correct, sir?

A Yes, sir.

Q And this is May 21, several weeks before you pay 

Ms. Subeva $200,000; is that correct?

A Yes, two weeks in.

Q On May the 28th of 2013, you reached out to Mr. Langford 

again and you asked to get -- to follow up with getting an 

employment contract for Ms. Subeva; do you recall that? 

A I don't.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 1534.

THE COURT:  Any objection? 

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Defense Exhibit 1534 so marked.)

(Exhibit published to the jury.)

(Continued on the following page.) 
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CROSS EXAMINATION

BY MR. SCHACHTER:  (Continuing)

Q On May 28, 2013, you e-mailed Mr. Langford and you wrote 

regarding Lina, is it possible to get a contract out to her 

this week so that she can resign from CS and start working 

full-time for the good guys.  Do you see that? 

A I do. 

Q And that's a reference to her leaving Credit Suisse and 

coming to work at Palomar; is that correct? 

A And/or Privinvest.  She was employed by I believe 

Logistics International. 

Q The plan was actually to -- 

MR. SCHACHTER:  Can we look at the second page of 

that, Mr. McLeod.

Q If we would look at, I think this is maybe what you are 

referring to, Mr. Pearse.  If you look at the second 

paragraph, the top, the proposal is to start Lina off as an 

employee of Logistics International, a sister company of 

Privinvest, and second her to, PCA until UAE subsidiary for, 

PCA itself if that is the advice.  Do you see that?  

A I do. 

Q Just to be clear what that's a reference to -- this is an 

e-mail from Mr. Langford and he is saying that the proposal is 

to start Ms. Subeva off working at a Privinvest subsidiary and 

then that Privinvest subsidiary would second her or 
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effectively lend her service to Palomar Capital Advisors; is 

that correct? 

A That's what it appears to be saying. 

Q Until the next step would be to set up a subsidiary in 

the United Arab Emirates and he writes if that is the advice.  

Do you see that? 

A Yes. 

Q And that reference to "if that's the advice is," you 

understood that Privinvest was receiving outside legal counsel 

with respect to the formation of Palomar and a UAE subsidiary?  

Is that your understanding? 

A I wasn't aware of the advice they got.  But from reading 

the e-mail, that's what's it suggested.  

Q And, so, the plan -- the plan was to have Ms. Subeva work 

ultimately for a UAE entity; is that correct? 

A She was employed from the beginning by a UAE entity as 

far as I'm aware. 

Q Now, if we can just look briefly -- 

MR. SCHACHTER:  We would like to offer Your Honor 

Defense Exhibit 1535. 

THE COURT:  Any objection?

MR. BINI:  Is he on the e-mail?  Can you show us?  

MR. SCHACHTER:  I'm sorry, can you show the top?  

MR. BINI:  No objection. 

MR. MEHTA:  No objection. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

1182

THE COURT:  Admitted.  You may publish. 

(Defendant's Exhibit 1535 received in evidence.) 

Q Looking at the top of this, this is now June the 5th.  

This is Mr. Langford writing to you, copying Mr. Boustani and 

Ms. Subeva, regarding incorporation of a subsidiary in Abu 

Dhabi.  Do you see that? 

A Yes. 

Q Then if we can turn to the second page.  If we can look 

at the very bottom.  Do you see a reference to Marie Grace 

Scif, S-C-I-F? 

A I do. 

Q And do you recognize that Tamimi.com? 

A I recognize Tamimi to be a law firm based in Abu Dhabi. 

Q If we can look to the second page very briefly.  There is 

an e-mail from Mr. Langford to the lawyer at Al Tamimi, 

subject:  Incorporation of a subsidiary in Abu Dhabi.  

Do you see at the bottom it talks about setting up a 

company Palomar Capital Advisors in the UAE? 

MR. SCHACHTER:  And then, Mr. McLeod -- Your Honor, 

if I may publish it back to Defense Exhibit 1532 in evidence. 

THE COURT:  You may. 

MR. SCHACHTER:  Mr. McLeod, if we can please look up 

at the top two e-mails, top three, actually. 

Q So the bottom one, May 21, 2013 is the e-mail that we saw 

a moment ago where you are saying you imagine that Ms. Subeva 
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will want to be hired in Abu Dhabi.  Do you see that? 

A Yes.  

Q And the reason for that is tax reasons; is that correct? 

A I believe so, yes. 

Q And in response to that, Mr. Langford writes, "I don't 

know" -- 

MR. SCHACHTER:  The e-mail right above that, Mr. 

McLeod.  

Q -- "hi, Chaps.  I don't know much as to Lina's 

employment.  One thing, we need to make sure we keep 

management in control out of the hands of the good people of 

Her Majesty's revenues and customs."  Do you see that? 

A Yes. 

Q Do you understand that to be similar to the Internal 

Revenue Service in the United States? 

A If that is the entity that collects taxes in the United 

States. 

Q Can we just look at the top?  Your response, "110 percent 

agree.  She is a worker bee, not management and non-dom U.K.  

So should be okay as she will not work in U.K."

Do you see that?  

A Yes.  

Q Now, the Government showed you e-mails about you and Ms. 

Subeva opening up bank accounts in the United Arab Emirates.  

Do you recall that? 
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A Yes, I do. 

Q Now, I think we spoke a bit about this earlier.  You make 

a reference in that e-mail we saw a moment ago as to how both 

you and Ms. Subeva are non-domiciled U.K., is it residents? 

A In the e-mail, sir, I make reference to the fact that 

Lina is a resident non-dom for U.K. tax purposes, which was, 

as you described it yesterday, you could be a resident of the 

U.K. but not pay income tax on your political income unless 

you bring it into the U.K. 

Q So if you are a non-domiciled resident of the United 

Kingdom and you receive your income while working for another 

entity in another country, like the United Arab Emirates, and 

you deposit and keep that money in the United Arab Emirates, 

then you don't need to pay taxes on it in the United Kingdom; 

is that correct? 

A Yes.  I think that's what I just said.  Yes, that is 

correct. 

Q And that is true for both you and Ms. Subeva? 

A Yes.  Known as resident non-dom tax status at the time 

could benefit from that.  

Q Now, Mr. Bini, during the course of your direct 

testimony, asked you about why you opened up this UAE bank 

account.  Do you recall those questions? 

A I do. 

Q You said that it was, quote, to receive the payments from 
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Privinvest and to conceal it from my family.  Do you recall 

that testimony.  

A That's correct. 

Q You and your wife had joint finances; is that correct? 

A In the U.K. 

Q And you and Ms. Subeva at this time took trips together; 

is that correct? 

A We did. 

Q And that is both personal trips in addition to business 

trips; is that correct? 

A The majority business trips. 

Q You also took trips such as to Montego Bay and to the 

Philippines and to Bali and to Paris and to South Africa, and 

to the Seychelles? 

A As I said, some of those were business-related, stop hops 

on the way, but some them were personal. 

Q And because you had joint finances, Ms. Subeva paid for a 

number of the trips that you took together; is that correct? 

A I recall she paid for one of them. 

Q Well, I'm going to show you Defense Exhibit 1683? 

THE COURT:  Any objection?

MR. BINI:  Objection, Your Honor. 

THE COURT:  Sidebar.  

(Sidebar held outside the hearing of the jury.) 
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(The following occurred at sidebar.) 

THE COURT:  May I have the document, please?  

MR. SCHACHTER:  This is 1683 and 1683A. 

THE COURT:  1683 and 1683A.  Let me look at 1683.  

What is the objection to 1683?  

MR. BINI:  Mr. Pearse is not on the e-mail.  The 

Government also believes this is -- 

THE COURT:  Come around. 

MR. BINI:  Mr. Pearse is not on this e-mail, first 

of all.  Second of all, the Government believes it's 

irrelevant.  The witness has testified that Ms. Subeva paid 

for some of the trips. 

THE COURT:  Any other reasons to object to 1683 and 

1683A?

MR. BINI:  1683A is an attachment to 1683, which, 

again, Mr. Pearse didn't receive. 

THE COURT:  Well, the guest names say Ms. Subeva and 

Mr. Pearse, does it not?

MR. BINI:  I'm sorry, I didn't see 1683A. 

THE COURT:  Well, that's why they pay me the big 

bucks. 

MR. MEHTA:  The e-mail, Your Honor, was --

THE COURT:  I understand the e-mail was only to him, 

but look at 1683A.  Do you have any objection to 1683A in 

light of the fact it says the guests are Ms. Subeva and Mr. 
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Pearse?  

MR. MEHTA:  Is it attached to the e-mail, Your 

Honor?  

MR. SCHACHTER:  Yes. 

MR. MEHTA:  We don't know whether or not Mr. Pearse 

received it.  It's also -- 

THE COURT:  Hang on. 

MR. MEHTA:  Sure, Your Honor. 

THE COURT:  Let me look at this.

I'm going to overrule the objection. 

MR. BINI:  Thank you, Your Honor. 

MR. SCHACHTER:  Thank you. 

(Sidebar concluded.)

(Continued on the following page.)
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(In open court.) 

THE COURT:  The objection is overruled.  The 

document is admitted.  

(Defendant's Exhibits 1683 and 1683A received in 

evidence.) 

THE COURT:  You may publish 1683 and 1683A to the 

jury. 

(Exhibit published.) 

Q Defense Exhibit 1683 is an invoice from Sandals Resorts 

to Ms. Subeva dated March 4, 2014.  Do you see that? 

A I do. 

MR. SCHACHTER:  If we can publish, Mr. McLeod, 

Defense Exhibit 1683-A.  

Q Do you see there is a reference to a trip to Sandals 

Resorts with you and Ms. Subeva in 2014? 

A Yes. 

Q And is this one of the trips that Ms. Subeva paid for? 

A I don't recall if she paid for that or not, I'm afraid. 

Q Okay.  Why don't -- 

MR. SCHACHTER:  Your Honor, we will offer Defense 

Exhibits 1727 and 1728. 

THE COURT:  Any objection to 1727?

MR. SCHACHTER:  May I ask a question.  Your Honor, I 

will withdraw that, if I may. 

THE COURT:  Hang on.  
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You are withdrawing your offer of 1727?  

MR. SCHACHTER:  Only for a moment, Your Honor. 

THE COURT:  Go ahead. 

BY MR. SCHACHTER:  

Q Did Ms. Subeva also pay for -- using her UAE credit card, 

did she pay for travel for you and her in 2016 to Hong Kong? 

A I don't recall. 

MR. SCHACHTER:  Your Honor, we will offer Defense 

Exhibit 1727 and 1728. 

THE COURT:  Any objection to 1727?  

MR. BINI:  No objection. 

THE COURT:  It's admitted.  

(Defendant's Exhibit 1727 received in evidence.) 

THE COURT:  1728, any objection?  

MR. BINI:  No objection. 

THE COURT:  It's admitted.  

(Defendant's Exhibit 1728 received in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

Q Looking first at 1727, do you recognize this to be an 

e-mail relating to business class travel on Cafe Pacific? 

A It would appear so, yes. 

Q Although the e-mail is to Ms. Subeva, but it's addressed 

to you, "Dear Mr. Pearse."  Do you see that? 

A I see that. 
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Q If you look just below that.  

MR. SCHACHTER:  If we could, Mr. McLeod, passengers. 

Q You and Ms. Subeva, and then if we can turn to the second 

page, please.  

Do you see the reference to payment and it says Ms. 

Subeva's name, visa, and then it says the United Arab Emirates 

as the billing address.  Do you see that? 

A I do. 

Q Does that help you remember that Ms. Subeva used her -- a 

credit card tied to her UAE bank account to pay for some of 

your travel together?  

A That is correct.   

Q You talked about your discussions with Mr. Boustani about 

this UAE account.  Do you recall that testimony in your direct 

testimony? 

A I recall Mr. Boustani offering me the opportunity to open 

the account and helping me with the application for the 

residency. 

Q And you said the purpose of this account was to receive 

the payments for Privinvest and to conceal it from my family.  

Do you recall that? 

A I do. 

Q Fair to say you're not aware of Mr. Boustani having any 

reason to want to conceal your assets from your family, are 

you? 
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A I am not. 

Q Now, you and Ms. Subeva agreed -- I'm sorry, withdrawn.

You and Mr. Boustani agreed to have Ms. Subeva go to 

Maputo right away after she began working for Palomar.  Do you 

recall that? 

A I don't recall the specific event, no. 

Q Do you recall that you expected that she would go to 

Mozambique to start working on her way to generate revenues at 

Proindicus? 

A I remember we were working on a project to generate 

revenues for Proindicus.  I don't recall the date she went or 

was sent to Maputo. 

MR. SCHACHTER:  Your Honor, we will offer Defense 

Exhibit 1533. 

THE COURT:  Any objection?

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit 1533 received in evidence.)

THE COURT:  You may publish. 

(Exhibit published.) 

Q This is an e-mail from Mr. Boustani to you dated May 28, 

2013.  Do you see that? 

A I do. 

Q And he references Palomar will be overloaded now.  Do you 

see that? 
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A Yes. 

Q And he says Proindicus revenues, Eugenio and Antonio are 

waiting for Lina in Maputo starting from June 10.  There will 

be decrees passed by the Council of Ministers to consolidate 

revenues, clients to be oil and gas companies, coal mining 

companies, transporters, insurers.  Do you see that? 

A I do. 

Q So this is a reference to Mr. Matlaba.  Did he work at 

Proindicus? 

A He was the chairman, as I understood it. 

Q And Antonio is a reference to Mr. Rosario; is that 

correct? 

A Yes. 

Q So, Mr. Boustani writes on the subject of Proindicus 

revenues in May of 2013, that they are waiting for Ms. Subeva 

in Maputo starting from June 10 and he references decrees to 

consolidate revenues.  Do you see that? 

A I do. 

Q Is that decrees to be passed by Council of Ministers, is 

that a reference to the concession that you talked about being 

expected which would, if passed, help Proindicus generate 

revenue? 

A I don't know if that is a reference to it, but there was 

an expectation that there would be a concession granted to 

Proindicus. 
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Q And I believe you testified that at some point one of the 

contributing factors to what you believe may have led to 

Proindicus not generating revenue was a failure to get -- did 

you say a vote from the Council of Ministers? 

A The concession from the Council of Ministers. 

Q Thank you.  

But at this point in time Mr. Boustani is writing 

about how there will be these decrees passed by the Council of 

Ministers.  Do you see that? 

A I do. 

Q This trip on June 10, this would be a couple days before 

you gave Ms. Subeva the $200,000? 

A Was that June 12th?  

Q June 12th.

A Yes.  Two days. 

Q And soon after Ms. Subeva started working at Palomar, her 

role expanded beyond just working on the Proindicus mandate; 

is that correct? 

A What do you mean by the Proindicus mandate?  The revenue 

generating mandate?

Q Yes. 

A Yes. 

Q You also asked her to draft a plan to create a sovereign 

wealth fund for Mozambique; is that correct? 

A Yes. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

1194

MR. SCHACHTER:  I'd like to offer, Your Honor, 

Defense Exhibit 1537. 

THE COURT:  Any objection?

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit 1537 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.)   

Q This is an e-mail, if you look at the bottom, this is 

June the 22nd of 2013 from Ms. Subeva to you.  Do you see 

that? 

A I do. 

Q And the subject is SWF? 

A Sovereign wealth fund. 

Q And Ms. Subeva writes "Hi, have been thinking about the 

SWF, sovereign wealth fund, and done a lot of research.  Have 

really helpful info to show you," and you respond, "Brilliant.  

I agree 100 percent."  Do you see that? 

A I do. 

Q Can you very briefly describe to the jury what was the 

con accept of the sovereign wealth fund that you and Ms. 

Subeva were talking about in June of 2013? 

A Do you need me to explain what a sovereign wealth fund 

is?  

Q Please.  
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A In my experience a sovereign wealth fund is a fund which 

is set up by Government into which the Government pays monies, 

normally it's royalties, it receives from oil and gas, as far 

as I'm aware.  Oil rich countries have sovereign wealth funds.  

This idea was that the Government of Mozambique would be able 

to place its share of the oil and gas field into a sovereign 

wealth fund and use that as a way to raise capital, more money 

for the development of projects in Mozambique. 

Q And would assistance to Mozambique in developing a 

sovereign wealth fund, would that be part of the advisory 

services that would be part of the work of Palomar? 

A It wasn't contemplated, but Palomar was a new company, so 

we were prepared to look at any project that came across our 

bows. 

MR. SCHACHTER:  You can take that down, Mr.  McLeod.

Q In addition to this work on a sovereign wealth fund idea, 

Ms. Subeva also had primary responsibility for drafting the 

business plan for EMATUM; is that correct? 

A Yes. 

Q Let's talk about EMATUM.  You testified that the original 

proposal in March of 2013 was for a $250 million project and 

that the EMATUM project ultimately ended up at being $850 

million.  Do you recall that testimony? 

A That's correct. 

Q Mr. Bini reviewed some drafts of the EMATUM contract, 
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drafts of the contract between Privinvest and EMATUM.  Do you 

recall? 

A Yes, I do. 

Q I'd like to show you what's in evidence as Government 

Exhibit 3131 and 3131A.  Looking first at 3131, do you recall 

that this is the draft agreement that Mr. Langford sent to you 

and Mr. Boustani, as well as Mr. Safa in July of 2013? 

A I don't recall if -- I don't recall what agreement is 

attached to this e-mail.  If you show me. 

MR. SCHACHTER:  If we can look at 3131A, please. 

A Yes.  That is the draft agreement I saw already. 

Q And in this contract, which Mr. Bini took you through, 

this is between Abu Dhabi MAR; is that correct, and some yet 

unnamed entity; is that right? 

A Correct. 

Q And this was a contract for the supply of 30 fishing 

vessels; is that right? 

A Yes. 

Q This draft -- and this was for $500 million.  Do you 

recall that? 

A If I recall correctly. 

Q Why don't we look at that price.  If we can look first at 

price.  

MR. SCHACHTER:  Right there.  

Can you blow that up, Mr. McLeod. 
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Q So, it says price.  This is the $500 million draft 

contract that Mr. Bini showed you? 

A It is. 

MR. SCHACHTER:  If we can look at the items that 

were being supplied under the draft $500 million contract.  

One page before this, I believe.  There.  Thank you. 

Q So, this concept was $500 million for 30 fishing vessels, 

as well as an intellectual property license training and spare 

parts.  Do you see that? 

A Yes. 

Q So, in the $500 million contract, this proposal did not 

include any of the Ocean Eagle offshore patrol vessels that 

you talked about for illegal fishing? 

A It did not. 

Q Those Ocean Eagles, those are the trimarans that you 

mentioned? 

A Correct.

Q Those Ocean Eagle trimarans are much more sophisticated 

and expensive than a fishing trawler; is that correct? 

A I don't know, sir.

Q In any event, the Ocean Eagle offshore patrol vessels 

that are ultimately part of the $850 million contract, they 

weren't mentioned in the scope of supply for the draft $500 

million contract, were they? 

A They were not. 
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Q This draft contract also didn't speak to a land 

operations coordination center, did it? 

A Could you scroll down to the next page just to check?  

No. 

Q But that was -- that land operations coordination center 

is part of the $850 million contract that was ultimately 

agreed; is that correct? 

A I don't recall that aspect of it. 

Q This contract doesn't speak to the provision of any 

drones does it?

A Not from what I can see, no. 

Q But the final $850 million contract with EMATUM did call 

for the provision of drones to patrol the waters; is that 

correct? 

A I don't recall drones. 

Q We will look at the final contract in a few moments.  

Now, Mr. Bini showed you Government Exhibit 2338.  

Well, withdrawn. 

If we can look at the top of this document.  Do you 

see where Ms. Subeva writes referencing a need for a guarantee 

from ADM?  Do you see that?  

A Yes. 

Q That's Abu Dhabi MAR, the Privinvest subsidiary? 

A It is. 

Q And you understood this reference to a guarantee to be a 
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similar kind of guarantee that we discussed being part of the 

Proindicus contract; is that correct? 

A Could I see the rest of the e-mail to make sure?  

I believe so, but I don't recall exactly. 

Q Do you recall that there was a guarantee provided in the 

EMATUM contract? 

A I don't recall. 

MR. SCHACHTER:  Your Honor, may I publish Government 

Exhibit 2393A in evidence?  

THE COURT:  Yes, you may. 

Q This is the contract between EMATUM and Abu Dhabi MAR; is 

that correct? 

A It's one of them, yes. 

MR. SCHACHTER:  And if we can turn to the section on 

the guarantee, Mr. McLeod.  

Q If you can just take a moment to read that, Mr. Pearse, 

and then I will just ask you a question.  

Is this a reference to a guarantee that the 

contractor, Privinvest or Abu Dhabi MAR, will return the money 

to Mozambique if it didn't deliver the vessels that were 

promised under the contract?  

A It doesn't say that in that clause, but I believe that is 

what it was for, yeah. 

Q Now, Mr. Bini also showed you Government Exhibit 2377.  I 

will show that to you now.  
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MR. SCHACHTER:  If we can blow up the bottom part of 

this e-mail.  

Q It's an e-mail from Mr. Boustani to you, copying Ms. 

Subeva.  Do you see that? 

A I do. 

Q And in this e-mail Mr. Boustani sets out the cost and 

then he identifies the margin of 36.5 percent and calculates a 

contract price of $754 million.  Do you see that? 

A Yes, I do. 

Q And do you recall that Mr. Bini asked is his math right 

and you answered it doesn't appear to me to be correct, no.  

And Mr. Bini asked you why don't you think its 

right.  And you said because if I multiplied 485 by 136 

percent, which I think is the correct math, I don't derive at 

754.  

Do you recall being asked that question and giving 

that answer? 

A I do. 

Q Sir, first of all, Mr. Boustani is providing this 

information to be provided to Credit Suisse; is that correct? 

A I think he is -- yes, it is.  Exactly. 

Q As far as you are aware, Credit Suisse bankers have 

access to calculators, don't they? 

A Yes, they do. 

Q Bankers at Credit Suisse are able to double check a 
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contractor's math before handing out an $850 million loan, are 

they not? 

A I would hope so. 

Q Do you have any reason to believe that Mr. Boustani was 

under the impression that there were no calculators at Credit 

Suisse? 

A No. 

Q In any event, sir; isn't it correct actually that your 

math is wrong? 

A I've said it might be. 

Q It might be.  

Sir, isn't it correct that if one wants to calculate 

what the contract price should be, if your costs are $480 

million and you're figuring out a margin of 36.5 percent, the 

way you do that math is not to multiply 485 by 136 percent, 

isn't it correct that that's not the way ratios work? 

A I don't know, sir.  That was -- I've never been a 

contractor, so that was the way I worked the math out in my 

head when I was asked the question. 

Q You could be wrong? 

A Of course I could be wrong. 

MR. SCHACHTER:  We can take that down.  Sorry.  If 

we can put that back up for one second.  Withdrawn.  You can 

take that down.  

Q Now, EMATUM entered into a contract with Abu Dhabi MAR 
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that we saw a moment ago on August the 2nd of 2013.  Do you 

recall that?  

A I do. 

Q It was 28 days later after Abu Dhabi MAR entered into its 

contract with EMATUM, 28 days later that EMATUM entered into a 

loan agreement with Credit Suisse; is that correct? 

A I don't know if it was 28 days, but it was early 

September. 

MR. SCHACHTER:  Can we publish, Your Honor, 

Government Exhibit 2783A in evidence. 

THE COURT:  You may publish, yes.  

(Exhibit published.) 

Q Do you see that it was August the 30th of 2013 that 

EMATUM entered into its loan agreement with Credit Suisse? 

A I do. 

Q And we can put it back up, but do you happen to recall 

that EMATUM's contract with Privinvest was on August the 2nd 

of 2013? 

A I believe that's correct. 

MR. SCHACHTER:  Can we leave that agreement up, 

please. 

THE WITNESS:  Your Honor, would it be possible to 

have a comfort break?  

THE COURT:  Yes.  Absolutely.  Why don't we take a 

10-minute comfort break and we will have a hard stop at 5:00.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

1203

Ladies and gentlemen of the jury, do not talk about 

the case.  We will take a break and see you in ten minutes.  

(Jury exits the courtroom.) 

THE COURT:  You may step down, Mr. Pearse.  Thank 

you.  

The jury has left the courtroom.  You may be seated 

everyone. 

Do we have any procedural issues to address in the 

interim?

MR. BINI:  Not for the Government. 

THE COURT:  Anything from defense counsel?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  Everyone enjoy your 10-minute 

comfort break and then we will finish up for the day. 

MR. JACKSON:  Thank you, Judge. 

THE COURT:  Thank you.  

(Recess taken.)
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(Continuing)  

(In open court.)

(Judge WILLIAM F. KUNTZ, II is in the courtroom.)

THE COURT:  Is there anything else we need to talk 

about before we bring the jury back out?  

MR. BINI:  Not from the Government, Your Honor. 

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  All right, bring the jury out and we 

will have our hard stop at 5:00.  Thank you.  

(Defendant enters the courtroom.) 

(Jury enters.)

THE COURT:  Thank you ladies and gentlemen, I 

appreciate your prompt attention, we have our last 

14-and-a-half minutes of day to go, so please be seated.  

You may resume your cross-examination. 

CROSS EXAMINATION

BY MR. SCHACHTER:  (Continuing) 

MR. SCHACHTER:  Your Honor, I would like to 

publish -- 

THE COURT:  Would you turn on the microphone. 

MR. SCHACHTER:  Your Honor, I would like to publish 

a portion of Mr. Pearse's testimony, page 423 lines 9 

through 23. 

THE COURT:  Any objection?  

MR. BINI:  No, Your Honor. 
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THE COURT:  You may publish.  

(Exhibit published.) 

Q Mr. Pearse, were you asked the following questions and 

did you give the following answers during your direct 

examination with Mr. Bini? 

THE COURT:  Again, Vader, not Rock when you start to 

read.  

Go ahead. 

MR. SCHACHTER:  Yes, Your Honor. 

Q What did the defendant tell you what is the reason why he 

didn't want to reveal the numbers of what things cost? 

ANSWER:  He told me -- he firmly disagreed with the 

principle because it was a turnkey project and there was no 

reason why anyone should need to know what the individual 

items cost because it was a matter of -- it was a commercial 

secret for Privinvest.  That's my recollection. 

QUESTION:  Was that something he said to you on 

multiple occasions?  

ANSWER:  Yes.  Throughout knowing the defendant and 

for each of the different loans that were entered into, the 

request to break down or individualize the items that were 

being supplied or the cost of the items being supplied, was 

a theme.  It came up on a number of occasions and each time 

the defendant would violently object to providing that 

information. 
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Q Were you asked those questions and did you give those 

answers? 

A I did. 

MR. SCHACHTER:  Mr. McLeod.  

Your Honor, may we publish Government's Exhibit 377, 

the Exhibit we were looking at just a moment ago. 

THE COURT:  Yes.  It is in evidence, you may 

publish.  

(Exhibit published.) 

Q Sir, do you recognize this to be the e-mail that 

Mr. Boustani sent to you for the purposes of providing 

information to Credit Suisse? 

A Yes, I do. 

Q And sir, can you please read aloud, paragraph 4 in 

Mr. Boustani's e-mail.  

A Would you like me to read it?  

Q Please.  

A The trawler cost is 11.8 million Euro and the cost of the 

trimaran is a 23.8 million Euro. 

MR. SCHACHTER:  You can take that down, Mr. McLeod, 

thank you.  

Q Now, sir, I'd like to return briefly to 2306-A, your 

business plan for Palomar.  

MR. SCHACHTER:  And, Your Honor, may I publish that 

in evidence?  
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THE COURT:  Yes, it is in evidence, you may publish. 

(Exhibit published.) 

MR. SCHACHTER:  And can you turn to page 3, 

Mr. McLeod.  

Q And on page 3 you identify the business, the proposed 

business focus of Palomar. 

Do you see that? 

A I do. 

Q And on -- 

MR. SCHACHTER:  I'd like to highlight the section on 

financial advisory.  I'm sorry, financial advisory at the 

bottom.  Can we blow that part up, Mr. McLeod. 

Q Your proposal was Palomar will provide advisory services 

in relation to debt and equity raising, financial services and 

other financial products. 

Do you see that? 

A Yes. 

Q You go on to say:  Palomar will be paid a fee of ten 

percent of any debtor equity raised for Privinvest, including 

affiliates projects in Africa including without limitation 

advising Proindicus, up-sizing of C.S. loan, $500 million 

Mozambique Ministry of Transport project, gas field disposal 

for Mozambique, Mozambique Sovereign Wealth Fund and Senegal 

Ghana EEZ projects. 

Do you see that? 
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A I do. 

Q Now, is it true that in part, this is the kind of service 

that is an investment bank provides? 

A Which page?  Sorry, sir. 

Q Let me try to ask that a different way. 

One of the things you did as an investment banker at 

Credit Suisse is advise companies on how to raise money in 

different ways.  

A No, probably we gave loans, so we provided the debt. 

Q Is that something that different parts of the investment 

bank will do, is advise companies on how they can raise 

capital, raise money, either by issuing debt, borrowing money, 

or by selling their shares.  

Are those things that investment banks do? 

A Yes. 

Q And so, in this regard, you are talking about providing 

advisory services with respect to debt and equity raising; is 

that right? 

A That was the suggestion at the time. 

Q And debt and equity raising, that's another way of saying 

advising on the subjects of borrowing money and equity raising 

would be selling shares of a business in order to raise money? 

A That's correct. 

Q And you go on to say that your proposal is that Palomar 

will be paid a fee of ten percent of any debtor equity raised 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

VB     OCR     CRR

1209

for Privinvest for projects in Africa; is that correct? 

A That is correct. 

Q Now, you testified that you received $24 million as your 

share of fees that were earned by Palomar from the EMATUM 

loan.  

Do you recall that? 

A Just under 24, yes. 

Q And let's just talk about how that was calculated.  

That is, that $24 million was your one-third share 

of the ten percent fees that Palomar earned; is that correct? 

A Yes, after costs. 

Q So, that would be your share of the Palomar fees for -- 

that you had proposed was roughly three percent of the total 

loan amount; is that correct? 

A That was not my proposal, but that was the calculation 

methodology we used for EMATUM. 

Q And as you noted, Palomar's going to be paid that fee, 

Palomar was paid that fee from Privinvest; is that correct?  

The money went from Privinvest to Palomar? 

A For EMATUM. 

Q Yes.  

A Yes, it did. 

Q Then it went from Palomar, you got your one-third share 

of the fees that Palomar earned; is that correct? 

A Yes, Palomar paid a dividend to the shareholders. 
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Q Now, this one-third share of the Palomar fees, I believe 

in your testimony when Mr. Bini was asking you questions, this 

is money that you referred to as a kickback; yes or no? 

A No. 

Q Let's talk about the EMATUM loan agreement -- well? 

MR. SCHACHTER:  -- withdrawn.

Q But the money that you received, that 24 well --

MR. SCHACHTER:  Withdrawn.

Q Let's talk about the EMATUM loan agreement. 

MR. SCHACHTER:  If we can put that back up, please.  

(Exhibit published.) 

MR. SCHACHTER:  I'm sorry, 2378A -- I'm sorry, 2783A 

in evidence. 

(Exhibit published.) 

Q Now, this is, as we've talked about, the loan agreement 

between EMATUM and Credit Suisse; is that correct? 

A Yes, it is. 

Q And you see the reference to the law firm Clifford 

Chance. 

Do you see that? 

A I do. 

Q That's the Magic Circle British firm that we talked about 

the other day? 

A Yes, it is. 

Q Now, to be clear, Abu Dhabi MAR is not a party to this 
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loan agreement, is it? 

A No. 

Q And this is a loan agreement that you recall Mr. Bini 

took you through various provisions of this loan agreement.  

Do you remember that? 

A I do. 

Q Privinvest is not a party to this loan agreement.  

A It is not.

Q Mr. Boustani is not a party to this loan agreement.  

A He is not. 

Q Mr. Boustani did not sign this loan agreement, did he? 

A No. 

Q And nobody from Privinvest or Abu Dhabi MAR signed this 

loan agreement, correct? 

A Correct. 

Q This is a loan agreement between a Mozambican company and 

a bank based into the U.K.; is that correct? 

A Yes. 

MR. SCHACHTER:  Your Honor, I hate to do this 

because we only have five minutes but I'm about to move to a 

new subject.  

Would this be a convenient time to break?  

THE COURT:  Tell me if you need the five minutes 

because come 5:00 o'clock, we are gone like a southbound 

train.  
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You tell me. 

MR. SCHACHTER:  If it's acceptable to the Court, 

this would be a convenient time to court. 

THE COURT:  I'm sure it is acceptable the Court and 

to the jury.

Ladies and gentlemen, we will see you tomorrow 

morning at 9:30.  Have a good evening.  Do not talk about the 

case.  

Thank you.

(Jury exits.)

(In open court; outside the presence of the jury.) 

THE COURT:  Thank you, Mr. Pearse, you may step 

down.  

THE WITNESS:  Thank you.  

THE COURT:  The jury has left the courtroom.  Do we 

have any procedural issues to address while the defendant is 

still here?  

MR. BINI:  Not for the Government, Your Honor. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Have a good evening everyone.  

ALL:  Thank you, Judge. 

(Matter adjourned to Thursday, October 24th, 2019 at 

9:30 a.m.)

oooOooo
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THE COURTROOM DEPUTY:  All rise.  The Honorable 

William F. Kuntz, II, is now presiding.  Criminal cause for 

trial, Docket No. 18-CR-681, USA v. Boustani.  

Counsel, please state your appearances for the 

record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Lillian DiNardo, Katherine Nielsen, Special Agent Angela 

Tassone, for the United States.  Good morning, your Honor.

THE COURT:  Good morning.  We have your appearances, 

we don't need the spellings.  Please sit down. 

Ladies and gentlemen of the public, please be 

seated.

MR. BINI:  Randall Jackson on behalf of 

Mr. Boustani.  Good morning, your Honor.

THE COURT:  Good morning.

MR. SCHACHTER:  Good morning, your Honor.  Michael 

Schachter on behalf of Mr. Boustani.

THE COURT:  Good morning.  

I see Mr. Boustani is entering the courtroom.  Good 

morning, Mr. Boustani.

THE DEFENDANT:  Good morning.

MS. DONNELLY:  Good morning.  Casey Donnelly on 

behalf of Mr. Boustani.

THE COURT:  Good morning, counsel.

MR. DISANTO:  Good morning.  Phil DiSanto on behalf 
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of Mr. Boustani.

THE COURT:  Good morning, counsel.

MR. MCLEOD:  Good morning, your Honor.  Ray McLeod 

on behalf of Mr. Boustani.

THE COURT:  Good morning, counsel.  

You may be seated.  Thank you. 

Do you have any procedural issues to address before 

the jury comes in in the presence of the Defendant? 

MR. BINI:  Not for the Government, your Honor. 

MR. JACKSON:  No, your Honor.

THE COURT:  Would you please tell the CSO to bring 

in the jury, Mr. Jackson?  

And please have the witness return to the witness 

stand for continued cross-examination.

MR. BINI:  Yes, your Honor.

MR. SCHACHTER:  Your Honor, may I return to the 

podium? 

THE COURT:  Yes, of course.

(Witness resumes stand.)

(Jury enters.)

THE COURT:  Good morning, ladies and gentlemen of 

the jury.  Welcome back on this fall day.  Thank you for being 

here in a timely fashion.  We appreciate it.  Please be 

seated.  

Members of the public, please be seated as well. 
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Mr. Pearse, I'm going to ask you, as I said I would, 

have you spoken with anyone about your testimony since leaving 

the stand yesterday? 

THE WITNESS:  I have not, your Honor. 

THE COURT:  Thank you, sir. 

You may continue, counsel, with your 

cross-examination.

MR. SCHACHTER:  Thank you, your Honor. 

ANDREW PEARSE,

called as a witness, having been previously duly

sworn, was examined and testified as follows: 

CROSS-EXAMINATION

BY MR. SCHACHTER (Continuing):

Q Good morning, Mr. Pearse. 

A Good morning, sir.

Q When we left off yesterday, we were talking about the 

EMATUM contract with Abu Dhabi MAR and then EMATUM's loan 

agreement with Credit Suisse; do you recall that?

A Yes, sir, I do.

MR. SCHACHTER:  Your Honor, may I publish Government 

Exhibit 2393 in evidence? 

THE COURT:  Yes, sir.

MR. SCHACHTER:  And put that side-by-side with 

Government Exhibit 2783-A in evidence? 

THE COURT:  Yes.
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(Exhibits published to the jury.)

Q So, to the left is the e-mail we looked at showing the 

date of the signed EMATUM contract between Abu Dhabi MAR and 

EMATUM, dated August 2, 2013.

Do you see that?

A Yes, sir.

Q And the date of the loan agreement where Credit Suisse is 

loaning money to EMATUM is 28 days later.  That's a separate 

contract, separated by 28 days.  

Is that correct?

A That's correct.

Q I'd like to now talk about the role that you and 

Ms. Subeva had at that time in, say, the month prior to the 

EMATUM contract being entered into and EMATUM's loan agreement 

with Credit Suisse, okay?

You and Ms. Subeva at that time were on what I 

believe you've referred to as "garden leave" from Credit 

Suisse Securities Europe Limited; is that correct?

A I know that I was.  I don't know the exact dates of 

Ms. Subeva's garden leave.

Q Can you describe to the jury what it means to be on 

garden leave?

A I'll try to do it again.  It's the period of time where 

your employer requires you not to work for somebody else after 

you have resigned or have left their employment.
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Q And, so, during that time period when you're on garden 

leave, you're not showing up to the office at Credit Suisse 

Securities Europe Limited, correct? 

A No -- I'm sorry, yes. 

THE COURT:  That's the problem with "correct."  

Just "did you show up at the office during garden 

leave," and then he says yes, he did or no, he didn't.  

So, when you say "you didn't, correct," it's a 

verbal tic we all have, but I had a judge literally beat it 

out of me when I was a lawyer.  So, I pass that on without the 

beating.

MR. SCHACHTER:  Thank you.  I'll do my best to avoid 

the beating.

THE COURT:  You see the problem with the "correct."  

Go ahead.

Q You didn't show up to the office during the time period 

that you were on garden leave. 

A I did not.

Q And you weren't getting work assignments from Credit 

Suisse Securities Europe Limited during the time period when 

you were on garden leave.

A I was not.

Q Now, is it fair to say that garden leave restrictions are 

not uncommon in England?

A In the banking sector they are not uncommon.
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Q And would you agree that it's fair to say it's not 

entirely uncommon for people who are on garden leave to 

violate those garden leave restrictions?

A I can only speak for myself, sir.

Q You don't know beyond that. 

A I don't know. 

Q Fair enough.  I'd like to talk about what would happen if 

you violated your garden leave restrictions.  

In September of 2013 -- well, withdrawn.

Credit Suisse at that time, in, say, July and August 

of 2013, owed you certain equity awards; is that correct? 

A Amongst other things, yes.

Q And can you describe, what is an "equity award"?

A Investment bankers are paid two things:  A basic salary, 

which is a monthly salary, like a normal employment contract; 

on top of that, bankers are paid bonuses.  

Those bonuses are usually significantly larger in 

amount than your basic salary, but they are not paid in the 

year that the bonus is awarded.  They are deferred.  So, the 

bonus element is paid -- in the case of Credit Suisse, now -- 

over five or six years in equal installments, and the amount 

you receive is referenced to the value of shares in the bank 

at that given point in time.

So, an equity award, that you were asking about, is 

the equity awards that you're given as part of your bonus, 
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which are deferred for a number of years and reflect the price 

of the shares at the given time when they vest that you can 

then sell the shares.

Q Are you actually then paid the shares or paid the cash 

value of those shares?

A You have a choice at the time to receive the shares or 

take a cash value.

Q And in the middle of September of 2013, you were 

scheduled to receive equity awards from Credit Suisse; is that 

correct?

A I don't believe so, no.

Q Is it correct that in the middle of September of -- well, 

around July and August of 2013, were you owed at that point 

when vested approximately 111,546 shares of Credit Suisse 

shock?

A That's a very accurate approximation.  I don't recall, 

sir.  

I was owed stock.  I don't recall the exact number 

of that stock.

Q Well, do you recall that at that time Credit Suisse stock 

was trading at about $30 a share?

A I think that's about right.

Q Even if you don't recall the specific number of shares, 

do you recall that Credit Suisse owed you approximately 

$3 million worth of Credit Suisse stock?
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A I don't recall the exact amount, sorry, sir.

Q Did you have an understanding that if you were caught 

violating your garden leave restrictions that Credit Suisse 

may not have paid you -- whatever the amount is, that they may 

not have paid you the equity awards that were due to you?

A I never investigated the impact of breaching the 

agreement.  I don't know, sir.  I didn't look at it at the 

time.

Q Your garden leave restriction and the restrictions on you 

working at other businesses, that was a contract that you had 

with Credit Suisse; is that correct?

A The essence of garden leave is that you, as a leaving 

employee, you weren't going to work for another competitor is 

the concern.  So, that's why there's a restriction for the 

period of time.  The more senior you are, the longer the 

garden leave.

Q Do you have an understanding that if you were caught 

violating your garden leave restrictions that at least one 

thing Credit Suisse could do was sue you in England for breach 

of contract?

A Of course they can, yes.

Q And just to be clear on the amounts, even if you don't 

recall the specific number of shares and you don't recall that 

it was $3 million worth of stock, do you recall that it was an 

amount in the millions of dollars in equity that you were owed 
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in the middle of September of 2013?

A I don't recall the number, sir.  I would be speculating.  

If you can refresh my memory, I'd be happy to have a look.

Q Now, under your contract with Credit Suisse, you actually 

could not work in a competing business until July 31 of 2014; 

is that correct?

A A competing bank, yes.

Q And if you complied with that restriction, you were also 

scheduled to get a cash payment of 230,000 British pounds; is 

that correct?

A I believe that's correct.

Q And that would be paid to you, if you complied with those 

restrictions, some time after July 31 of 2014; is that 

correct?

A If I didn't take employment with another bank, yes, 

that's correct.

Q And 230,000 British pounds, that's around 300,000 U.S. 

dollars; is that correct?

A Currently, yes.

Q It might have been more back at the time?

A I could do the math for you again.  Give or take, it's in 

that region.

Q And -- withdrawn.

By the way, the entity that you worked for, that's 

called Credit Suisse Securities Europe Limited, right?
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A It was, yes.

Q There's a different company called Credit Suisse AG; is 

that right?

A There is.

Q And your employment was not with Credit Suisse AG, was 

it?

A No.

Q And you were not -- fair to say you were not working at 

any kind of accounting function with Credit Suisse AG; is that 

correct?

A I was not.

Q And you had no role in applying the accounting policies 

of Credit Suisse Group AG, did you?

A No, I did not.

Q Now, you and Ms. Subeva worked on the EMATUM project in 

your roles at Palomar; is that correct?

A Yes.

Q And you had by July and August -- I'm sorry, by August 

and September and July, you had already been working with 

Palomar for now a couple of months; is that right?

A Palomar was first conceived in, if I recall, correctly 

March of 2013, so three or four months by that stage.

Q Now, Mr. Bini reviewed certain e-mails with you in which 

you and Ms. Subeva were telling Mr. Boustani not to let Credit 

Suisse know that you were working on the EMATUM project.
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Do you remember those e-mails that Mr. Bini showed 

you?

A I do, yes.

Q And you told Mr. Boustani not to copy you on his e-mails 

with Credit Suisse.  

Do you remember seeing e-mails like that?

A Yes, I do.

Q And you testified that you didn't want Credit Suisse to 

know that you were working on EMATUM because it would have, in 

your words, violated the terms of your contract with Credit 

Suisse; is that correct?

A That is correct.

Q Mr. Boustani was not bound by the terms of your 

employment agreement with Credit Suisse Securities Europe 

Limited, was he?

A No.

Q And you were a managing director at Credit Suisse 

Securities Europe Limited, correct?

A Yes, I was.

Q You had received training as an employee at Credit Suisse 

Securities Europe Limited on that entity's, Credit Suisse's, 

policies and procedures; is that correct?

A To the extent they were communicated to the employees at 

my level, yes.

Q And you were also a lawyer trained in English law; is 
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that correct?

A I had not been a lawyer for ten years or so.

Q You were at some point a lawyer trained in English law?

A Yes, but not at that point in time.  I previously had 

been a lawyer, you're right.

Q And you were familiar with the restrictions placed on a 

Credit Suisse executive when they are on garden leave, right?

A Yes.

Q Fair to say you're not aware of any training by Credit 

Suisse Securities Europe Limited given to Mr. Boustani on 

Credit Suisse's policies and procedures?

A I am not aware of any of that.

Q Mr. Bini reviewed with you several provisions of the 

EMATUM loan agreement.  

Do you recall him doing that with you?

A I do.

Q Do you recall he did not show you any provisions in that 

loan agreement where Credit Suisse represents that none of its 

employees are violating their garden leave restrictions? 

Did you see any such provision? 

A I don't recall that, no.

Q I'd like to now, Mr. Pearse, discuss with you your 

payments to Surjan Singh.

In June of 2013, you were working on starting 

Palomar; is that correct? 
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A A bit earlier than that.  Between March and June.

Q And at Palomar, you were helping to arrange for Credit 

Suisse to loan money to EMATUM to purchase the fishing vessels 

from Privinvest; is that correct?

A Could you repeat that question, please? 

THE COURT:  Read it back.  Madam Reporter, keep your 

voice up.

(Record read.) 

A No.  

I was working behind the scenes to ensure that the 

diligence materials that Credit Suisse received would be as 

likely as possible to lead to Credit Suisse making the loan.

Q You were helping, you were working, in part, to further 

the efforts to have a loan given by Credit Suisse to EMATUM; 

is that correct?

A I was helping EMATUM to prepare the best diligence 

responses that they could in order to maximize the chance of 

Credit Suisse making the loan.  I wasn't arranging the loan.

Q If that effort was successful, Privinvest was going to 

pay Palomar ten percent of the loan amount; is that correct?

A No, it's not.

Q Well, do you remember we saw that Palomar strategy 

document that talked about Palomar receiving 10 percent of the 

financing amounts?

A I do.
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Q And you were a one-third owner of Palomar; is that 

correct?

A That is correct.

Q And you were paid roughly three percent of the loan 

amount -- of the amount that was paid to Privinvest; is that 

correct?

A After deducting for interest reserve for EMATUM and 

prospective interest reserve for Proindicus.  It's effectively 

the net amount after taking the loan, deducting subvention 

fees, the arranger fees, various discounts that the contractor 

applied, then ten percent of that amount was paid as payment 

to Palomar Holdings, and then one-third of that, after the 

deduction of operating costs, was paid to me as a shareholder.

Q In rough terms, if the loan amount was $500 million, 

would you be paid approximately $16 million?

A I'm not following your math at all.  Sorry.

Q You'd be paid roughly three percent of the loan amount 

less the items that you described; is that correct?

A Yes, but I think you should do the calculation 

accurately.

THE COURT:  That's all right.  Let him ask questions 

and do calculations on your own time.  Ask questions, answer 

the questions.

Put a question, please.

Q Let's try it this way:  If a loan amount to EMATUM is 
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$5 billion, you would receive an amount that's in the 

millions; is that correct?

A Yes.

Q Now, you had left Credit Suisse by that point in time.  

You were on garden leave. 

Is that correct?

A I was an employee of Credit Suisse still but I was on 

garden leave, yes.

Q You mentioned you had a good friend named Surjan Singh. 

A Yes.

Q And Mr. Singh, he did still work at Credit Suisse 

Securities Europe Limited, showing up for work, taking work 

assignments at Credit Suisse; is that correct?

A I believe so.

Q And Mr. Singh knew about your role at Palomar; is that 

correct?

A He did.

Q In fact, he had helped you in setting up Palomar; isn't 

that correct?

A He had been involved in potentially setting up the 

Liechtenstein fund structure, which ultimately did not happen.

Q And you had actually had conversations with Mr. Singh 

about him leaving Credit Suisse to come to work with you at 

Palomar; is that correct?

A I had.
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Q Now, in June of 2013, you were on a trip with Mr. Singh; 

is that correct?

A I don't recall that.  I don't recall a trip on that date.

Q You had told Mr. Singh that you stood to make a 

significant amount of money if Credit Suisse loaned money to 

EMATUM; is that correct?

A Was he aware that I was -- that Palomar would benefit and 

so would I?  Yes.

Q You don't recall a trip that you took with him in June of 

2013?

A If you could refresh my memory as to where, that would be 

helpful.

Q Sure. 

MR. SCHACHTER:  Your Honor, may I show to the -- 

just publish to the witness and counsel Government Exhibit 

3500-AP-1 at Page 9?

THE COURT:  Yes, you may.  And show it to the Court 

too.

Q Sir, if you could just read it to yourself and let us 

know when you're done.

A Thank you.

MR. SCHACHTER:  Mr. McLeod, you may take that down.

Q Does that refresh your recollection that you were on a 

trip with Mr. Singh in June of 2013?

A Yes, and I didn't know if it was June or July.
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Q And it was on that trip that Mr. Singh initiated a 

discussion with you; is that correct?

A I don't recall who initiated the discussion.

MR. SCHACHTER:  Your Honor, may we just put up that 

exhibit for the witness and counsel for another moment?

THE COURT:  Yes.

Q Sir, just read that to yourself and let us know when 

you're done. 

A Just the highlighted bit?

Q You can read whatever part you wish. 

A Which would you like me to, sir? 

Q For now, just the highlighted part. 

A Okay.  Thank you.

MR. SCHACHTER:  You can take that down.

Q Sir, does that refresh your recollection that on this 

trip in June of 2013, Mr. Singh asked you to share some of the 

money that you would be making with him since he could help 

facilitate the EMATUM loan at Credit Suisse?

A It does not, sir, no.

Q Sir, isn't it true that -- you met with prosecutors, as 

we've talked about a number of times, in May of this year; is 

that correct?

A Yes, it is.

Q And you understood that it was important to be accurate 

with them and complete?
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A As I possibly could be, yes.

Q Isn't it true, sir, that in that meeting with 

prosecutors, you said in June 2013, during a team bonding 

trip, you made it clear to Mr. Singh that if Mr. Singh helped 

facilitate the EMATUM deal, Mr. Singh would receive a 

percentage of the deal?

Did you also say Singh -- 

MR. BINI:  Objection.

THE COURT:  What's the objection? 

MR. BINI:  He's just reading large portions without 

a question.

THE COURT:  Why don't you break it down in the 

questions?  Ask the first part as the question.  

You asked if it refreshed his recollection, he said 

it didn't.  Then you started reading from a document that we 

all know is not going to come into evidence.  I don't know why 

you're doing it.  He said it doesn't refresh his recollection.  

Move on.  You can't get the document in by reading 

from a document that you know is not admissible because we've 

talked about it, so why try to backdoor it? 

MR. SCHACHTER:  Your Honor, may I approach for a 

brief sidebar?

THE COURT:  No, not now.  

Ask questions that don't involve trying to backdoor 

in documents that you know are not admissible.
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MR. SCHACHTER:  Yes, your Honor.

Q Mr. Pearse, in June of 2013, Mr. Singh initiated a 

discussion with you about sharing part of the loan amount that 

you would be receiving, yes or no?

A No.

Q Is it true that you told the prosecutors something 

different than that?

A No.

Q Now, fair to say whatever your conversation was with 

Mr. Singh on this trip, Mr. Boustani was not on your trip with 

you an Mr. Singh in June of 2013?  

Isn't that correct?

A That is correct.

Q Mr. Boustani was not present -- well, withdrawn.

You paid Mr. Singh $2 million out of your own 

pocket; is that correct?

A I did.

Q You paid him $1 million on September 18, 2013?

A I recall paying him $2 million.  I'm sorry, I don't 

recall the exact dates.

MR. SCHACHTER:  Your Honor, may I publish Government 

Exhibit 1818 in evidence? 

THE COURT:  Yes.

(Exhibit published to the jury.)

Q Sir, this is your transfer to Mr. Singh on September 18, 
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2013, in the amount of $1 million?

A I don't know, sir.  It doesn't say Mr. Singh.

Q Does looking at this help you remember -- 

MR. SCHACHTER:  Can we just, Mr. McLeod, show who 

the account statement -- whose account this is?

Q At the very top, do you see your name, Andrew James 

Pearse?

A Yes. 

Q By the way, you opened this Abu Dhabi -- this is the Abu 

Dhabi commercial bank account, correct? 

A It's one of them, yes.

Q And you opened that account in your very own name; is 

that correct?

A Yes.

Q You didn't use some kind of alias, you didn't open it in 

some kind of corporate name, did you?

A Not that I'm aware of.

Q This account is just in your name. 

A Yes, it is.

MR. SCHACHTER:  And can we just highlight that 

transfer? 

Q Sir, are you saying that -- well, did you -- you're 

saying that you don't remember who you transferred $1 million 

to from an account in your name on September 18, 2013?

A No, what I'm saying is I know that I paid Mr. Singh 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

1233

$2 million in installments of $1 million each.  I do not know 

if that fund transfer that you're referring to there with the 

number 10552631001 is that transfer, sir.  

If you look above that, there's another transfer for 

$1 million which is also made.  Again, without the benefit of 

seeing a name attached to it, I can't say.  

I can say for certain I have paid Mr. Singh 

$2 million; $1 million in approximately this time.  I don't 

know if it's that one.

Q Sir, you also paid Mr. Singh $1 million on October 27, 

2013; is that correct?

A Again, sir, I don't know the date, but I did pay him 

$2 million in two installments of $1 million.

Q And does looking at Government Exhibit 1818, your account 

statement, showing that you transferred $1 million out of your 

account, does that help you remember that the date that you 

transferred this money to Mr. Singh was October 27, 2013?

A If Mr. Singh's account, sir, is 105526311001, then yes.

Q But otherwise -- 

A I don't know. 

Q -- you can't say by memory that that was it. 

A I'm sorry, I do not recall exactly the date.

Q Now, sir, you did not tell Mr. Boustani anything about 

this arrangement that you had with Mr. Singh pursuant to which 

you were paying him out of your own pocket $2 million; isn't 
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that correct?

A I did not tell Mr. Boustani that I was paying Mr. Singh 

$2 million.

Q In fact, you had told Mr. Boustani that you needed to 

conceal your involvement in the EMATUM loan from Mr. Singh; 

isn't that true?

A I don't recall that, no.

Q I'm going to show you Government Exhibit 2361 in 

evidence. 

MR. SCHACHTER:  Your Honor, may I publish that? 

THE COURT:  Of course. 

(Exhibit published to the jury.) 

MR. SCHACHTER:  Actually Mr. McLeod, can we show -- 

can we blow up the entire e-mail at least up to -- thank you. 

Q Sir, do you remember that Mr. Bini showed you this 

e-mail?

A Yes.

Q And at the bottom, we see Mr. Boustani had sent an e-mail 

to Mr. Singh, Mr. Rosario, and Ms. Lucas; do you see that?

A I do.

Q And Mr. Boustani says:  Dear Antonio, addressed in this 

e-mail -- 

THE COURT:  Whoa, whoa, Vader, not Rock. 

MR. SCHACHTER:  I apologize, your Honor.

THE COURT:  That's okay.  We all speed up when we 
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read.

Q Addressed in this e-mail is Mr. Surjan Singh, the 

managing director of Credit Suisse, in charge of fishing 

800 million U.S. financing.

Do you see that?

A Yes.

MR. SCHACHTER:  Can we just, please, look at the 

e-mail above that?

Q Mr. Singh writes to Mr. Boustani:  Thanks, Jean.  Do you 

have the project write-up/model. 

Do you see that?

A I do.

MR. SCHACHTER:  And then if we can blow up the top 

part.  Thank you.

Q And then Mr. Boustani sent an e-mail to you and 

Ms. Subeva. 

Do you see that?

THE COURT:  I think it's from Pearse to Boustani and 

Subeva, isn't it?  

Which one are you looking at? 

MR. SCHACHTER:  I apologize.  I wasn't clear. 

I'm looking at the one that's being highlighted now.  

The bottom one.

THE COURT:  Okay.

Q Mr. Boustani forwards that e-mail on to you and 
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Ms. Subeva; is that right?

A He does.

Q And what does he -- he writes:  What is write-up/model?

A He does.

Q And you then respond to Mr. Boustani; is that correct?

A I do.

Q And by the way, when he says "what is the 

write-up/model," that's a reference to the thing that Surjan 

Singh had asked him for; is that right?

A That is a reference to the project write-up and model 

that was prepared by Ms. Subeva.

MR. SCHACHTER:  Can I have just a moment, your 

Honor?

THE COURT:  Yes, of course.

(Pause in proceedings.)

MR. SCHACHTER:  Can we just expand that so we can 

see what Mr. Singh asked Mr. Boustani?

Q Do you see that Mr. Singh asked Mr. Boustani for the 

project write-up/model?

Do you see that?

A I do.

Q So, when Mr. Boustani turns to you and says "what is 

write-up/model," he is referencing the thing that Mr. Singh 

has asked him for; isn't that correct?

A Yes, he is.
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Q And then you respond to Mr. Boustani.  

And could you please read aloud your response to 

Mr. Boustani?

A We are going to send both shortly.  Please, Bro, don't 

just forward but, rather, create new e-mail and attach the 

docs.  CS is very sensitive to seeing our names involved.  

Please also take a quick look to make sure nothing you object 

to.

(Continued on the following page.) 
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BY MR. SCHACHTER:  (Continuing) 

Q You did not write in this e-mail to Mr. Boustani, please 

don't just forward because I stand to lose stock options, a 

stock award and 230,000 British pounds if Credit Suisse finds 

out that I'm working on this transaction, did you? 

A It does not say that, no.  

Q I'd like to also -- 

MR. SCHACHTER:  We'll offer Government Exhibit 2366. 

THE COURT:  Any objection to 2366?  

MR. BINI:  No objection, Your Honor. 

THE COURT:  It's admitted.  You may publish.  

(So marked.) 

MR. SCHACHTER:  Let's start at the bottom and the 

middle, please.  Thank you.  

Q In this e-mail, at the bottom, Ms. Subeva is sending you 

some information to be shared with Credit Suisse, is that 

correct? 

A No.  

Q Well, does she say:  Hi, Jean, please find attached the 

information package to be shared with the bank only?  Do you 

see that? 

A I do.  I believe she sent it to Mr. Boustani. 

Q Right.  No.  The e-mail says, "Hi, Jean," but she is 

attaching information to be shared with Credit Suisse, is that 

correct? 
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A Yes, but you asked if it was sent to me.  

Q And then above that, Ms. Subeva says -- can you read 

aloud Ms. Subeva's e-mail of July 27, 2013? 

A Hi, Jean, no issues with the additional files.  Can 

forward directly to Surjan only after deleting my e-mail.  

Phew.  Thanks so much, Lina.  

Q And nowhere in this e-mail did you write to Mr. Boustani 

that it was important that Credit Suisse not know your 

involvement because you stood to lose a stock award or cash?  

A No, because he knew that if our involvement was revealed, 

Credit Suisse would be less likely to make the loan. 

Q Sir, did you put in this e-mail any information about how 

you stood to lose a stock award or cash if Credit Suisse found 

out you that were violating your IMF restrictions, did you or 

did you not? 

A I did not.  

Q And then if we could just look above this a e-mail, in 

this set of e-mails with Ms. Subeva, now you have cut 

Mr. Boustani out of the e-mail chain, isn't that correct?  

A Yes.  

Q And in that e-mail that does not include Mr. Boustani, 

you wrote to Ms. Subeva:  That properties thing is a trick I 

discovered years ago to work out who really did the work.  

Most people don't know about it, but Surj does.  

Do you see that? 
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A Yes.  

Q And so when you're talking to Ms. Subeva about what 

Mr. Singh does and does not know, you had removed Mr. Boustani 

from that e-mail, isn't that correct? 

A In relation to the specific elements one can see in 

properties of Excel and Word, yes.  

Q Sir, in this e-mail chain that you're sending to 

Ms. Subeva, you have cut Mr. Boustani out of the e-mail chain, 

isn't that correct? 

A That is correct.  

Q And then Ms. Subeva responds to you:  Mr. Bond, helpful 

as always.  I'm sure Surj can sanitize worst comes to worst 

and delete the author.  

Do you see that? 

A I do.  

Q And in this e-mail where Ms. Subeva is talking to you 

about Surjan Singh sanitizing document properties, did she 

include Mr. Boustani in that communication?  Yes or no.  

A No.  

THE COURT:  Who is Mr. Bond?  

THE WITNESS:  James Bond, Your Honor. 

THE COURT:  Is he on this e-mail?  

THE WITNESS:  He is not either, sir. 

THE COURT:  What's the reference to "Mr. Bond"?  

THE WITNESS:  Mr. Subeva thought that that was a 
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clever thing to point out, a bit like a spy, something only a 

spy would know, the fact that the properties of word and Excel 

show the author.  To be honest, Your Honor, it wasn't that 

spectacular, but she was making a joke, I think. 

THE COURT:  I thought it referred to the Aston 

Martin but, all right, go ahead.  

Q Now, isn't it true, sir, that behind Mr. Boustani's back, 

you were having separate e-mail communications with Mr. Singh? 

A .  I don't believe it was behind his back but I was 

having separate e-mail conversations with Mr. Singh for sure.  

MR. SCHACHTER:  Your Honor, we would offer Defense 

Exhibit 1545.  Let me first publish it to counsel. 

THE COURT:  Any objection to 1545?  

MR. BINI:  No objection, Your Honor. 

THE COURT:  You may publish.  It's admitted. 

(So marked.) 

Q This is an e-mail that you sent on July 29th of 2013.  Is 

that correct? 

A July 29, 2013, yes.  

Q And you wrote:  MOS, Mozambique, urgent.  Did you write 

that? 

A I did.  

Q And you wrote this to an e-mail address 

dilawarpropertyltd@gmail.com.  I'll spell it.  D-I-L-A-W-A-R, 

Property, P-R-O-P-E-R-T-Y, L-T-D, @gmail.com.  Do you see 
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that? 

A Yes.  

Q Do you recognize that e-mail address? 

A I do.  

Q Whose e-mail address is that? 

A It's the e-mail address that I used to send things to 

Surjan Singh. 

Q This is his personal e-mail address, is that correct? 

A I'm not sure if it's exclusively his e-mail address but 

it's an e-mail address I could reach him on. 

Q You could have also reached Mr. Singh on his Credit 

Suisse e-mail address, could you not?  

A I also knew that address, yes.  

Q But here, you are communicating with Mr. Singh on his 

personal e-mail address, is that correct? 

A Yes, to conceal my involvement in the project.  

Q Sir, did you send this e-mail to Mr. Singh's personal 

e-mail address? 

A I did, yes.  

Q And the general subject matter of this e-mail is the 

EMATUM loan from Credit Suisse, is that correct? 

A Let me take a minute to read it, please.  

Q Sure.  

(Pause.) 

A Thank you.  
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Q Fair to say that the general subject matter of this 

e-mail that you sent to Mr. Singh's personal e-mail address 

was the EMATUM loan from Credit Suisse? 

A Yes.  This relates to the EMATUM loan.  

Q And you did not include Mr. Boustani on this e-mail that 

you sent to Mr. Singh's personal e-mail address, did you? 

A I did not.  

Q I'm going to now show you Government Exhibit 2377 in 

evidence.  If we can blow up the entire e-mail.  

This is an e-mail that we looked at yesterday.  Do 

you recall that? 

A Yes, I do.  

Q And here Mr. Boustani is e-mailing you and Ms. Subeva on 

July 31, 2013.  Do you see that? 

A Yes, I do.  

Q And he is e-mailing you, I think we discussed, 

information to be sent to Mr. Singh at Credit Suisse, is that 

correct? 

A To Mr. Singh.  I don't recall if it was going to go to 

him at Credit Suisse.  

Q I think you said yesterday you recall providing testimony 

to this jury that this was information to be provided to 

Credit Suisse, do you recall giving that testimony? 

A I do and I'm correcting that today, sir, if I may.  

THE COURT:  You may.  Go ahead.  Correct it.  
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THE WITNESS:  I don't know whether the information 

was provided to him at Credit Suisse.  It was provided to 

Surjan Singh. 

THE COURT:  Go on, Counsel.  

Q Sir, you then send an e-mail -- you forwarded that 

e-mail, do you not? 

A I do.  

Q And you sent it to Mr. Singh's personal e-mail address, 

do you see that? 

A Yes, I do.  

Q Did you copy Mr. Boustani on this e-mail that you sent to 

Mr. Singh's personal e-mail address? 

A No, I did not.  

Q I'm now going to show you what has been marked -- if I 

can just have a moment.  

MR. SCHACHTER:  We'll offer, if it's not in evidence 

already, Government Exhibit 2400. 

THE COURT:  Any objection to Government 

Exhibit 2400?  

MR. BINI:  No objection. 

THE COURT:  It's admitted.  You may publish it to 

the jury.  

(So marked.) 

MR. SCHACHTER:  Can we blow up just the first half?  

That's great.  
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Q If we look at the bottom, this is an e-mail regarding due 

diligence relating to Credit Suisse's EMATUM loan, is that 

correct? 

A If I may have a minute?  

Q Sure.

(Pause.)

A Yes, it is, sir.  

Q And Ms. Subeva sends this information to Mr. Singh's 

personal e-mail address.  Do you see that? 

A Yes.  

Q She copies you? 

A Yes.  

Q She did not copy Mr. Boustani on this e-mail to 

Mr. Singh's personal e-mail address, did she? 

A She did not.  

MR. SCHACHTER:  You can take that down.  

Now -- may I have just a moment?  

THE COURT:  Yes, of course.  

(Pause.)

MR. SCHACHTER:  Your Honor, may I just publish, 

again, Government Exhibit 1818 for a moment in evidence?  

THE COURT:  Yes, you may publish.  

MR. SCHACHTER:  Mr. McLeod, can you highlight 1818, 

the transfer of $1 million on October 27, 2013.  

Q Sir, isn't it true that two days after that transfer, you 
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sent an e-mail to Mr. Boustani -- I'm sorry -- Ms. Subeva sent 

an e-mail to Mr. Boustani asking him to delete her name from 

an e-mail to Mr. Singh? 

A I don't recall if it was two days.  If could you pull the 

e-mail chain.  Thank you.  

MR. SCHACHTER:  Your Honor, we'll offer Government 

Exhibit 2552 if it's not in evidence. 

THE COURT:  Any objection to 2552?  

MR. BINI:  No objection. 

THE COURT:  It's admitted.  You may publish.  

(So marked.) 

Q You see where two days after that $1 million transfer 

that we just saw, Ms. Subeva sends an e-mail to Mr. Boustani 

and to you regarding ProIndicus materials for upsize.  Do you 

see that? 

A I do now, yes.  

Q And can you please read aloud Ms. Subeva's e-mail to 

Mr. Boustani? 

A Hi, Jean, please send the following documents to Surjan 

after deleting my name as soon as you have a chance.  These 

are the materials they need for the upsize.  Project update.  

Updated ProIndicus financial model.  

Q Sir, as you described in your testimony, you made these 

$2 million payments out of your own pocket, is that correct? 

A Yes.  
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Q However, sir, when you first met with the prosecutors in 

May of this year, you lied to them about where that money came 

from, did you not? 

A Not me, sir.  

Q Isn't it true, sir, that in your interview with 

prosecutors in May, you told them that the EMATUM deal closed 

on August 20, 2013 and Singh received two payments of 

approximately $1 million each in September 2013, that payments 

came from a Privinvest entity?  

Isn't that what you told the prosecutors in May of 

this year? 

A I don't recall, sir.  

MR. SCHACHTER:  Your Honor, may I show the witness 

and counsel Exhibit AP, 3500AP-1 at page nine?  

THE COURT:  Yes, the witness and counsel.  

Q Please just review this to yourself and let us know when 

you're done.  

(Pause.) 

Q Are you done?  

A Yes, sir.  

Q Does that refresh your recollection that you lied to the 

prosecutors in May of this year when you told them that the 

$2 million that were paid to Mr. Singh were paid from a 

Privinvest entity in September 2013? 

A It does not.  I've never these notes before, sir.  
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MR. SCHACHTER:  You can take that down.  

Q Now, in addition to the $2 million that you paid 

Mr. Singh out of your own pocket, you also asked Privinvest to 

pay Mr. Singh about 4 and a half million dollars, is that 

correct? 

A No.  

Q Well, as you described, there was a plan at some point 

for Mr. Singh to leave Credit Suisse and to join Palomar, is 

that correct? 

A Very early on, yes.  

Q And you told Mr. Boustani that Mr. Singh, being a senior 

executive at Credit Suisse, would need to be paid a large 

signing bonus in order to get him to leave Credit Suisse, give 

up his stock awards and compensation in order to get him to 

come into Palomar; isn't that what you told Mr. Boustani? 

A I don't recall what I told Mr. Boustani, but Mr. Singh 

wanted economic terms that were unachievable for Palomar so he 

did not join as a result.  

Q And you also told Mr. Boustani that Palomar, in its early 

days, could outsource some of its work to current 

Credit Suisse employees, did you not tell him that? 

A I don't recall that conversation either. 

MR. SCHACHTER:  Your Honor, may I publish government 

Exhibit 2306-A in evidence?  

THE COURT:  Yes, you may. 
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Q This is the presentation that you sent to Mr. Boustani 

and Mr. Safa, is that correct? 

A Yes.  

Q And you prepared this, is that right? 

A I did.  

Q I'd like to direct your attention to the fourth page of 

your presentation.  

You talked about costs of Palomar on this page, is 

that correct? 

A Yes.  

Q And you see where it says, 2013 costs to run ProIndicus 

mandate, at the bottom?  Do you see that?  

A I do.  

Q And do you see where you wrote, under Personnel, 

Potential to outsource some elements to people who remain in 

Credit Suisse?  Do you see that? 

A I do.  

Q And those outsourced employees would need to be paid, 

correct?  To the extent that they were outsourced employees 

who worked at Credit Suisse but helped Palomar, they would 

need to be paid for their work, is that correct? 

A No.  What I meant by that was in relation to certain 

projects that we were considering, investment banks would 

naturally work on those for free using their resources with 

the expectation that if the project came to fruition, they 
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would then be appointed, the Sovereign Wealth Fund being a 

very good example.  

Q This is a page, just to be clear, you titled it Cost 

Structure, is that right? 

A It is titled Cost Structure, yes.  

Q And you didn't say in this presentation potential to 

outsource some elements to people who remain at Credit Suisse 

who will provide services for free, you didn't write that, did 

you? 

A I wrote:  Potential to outsource some elements to people 

who remain in Credit Suisse.  

Q Now, the 4 and a half million dollars that we've been 

talking about, they were paid -- that money was paid by 

Privinvest, is that correct? 

A Sorry, what $4 million?  

Q So you paid Mr. Singh $2 million out of your own pocket? 

A I did.  

Q And then, separately, Privinvest paid Mr. Singh 4 and a 

half million dollars, is that correct? 

A I don't believe it is, no.  

Q At some point, Privinvest paid some amount to Mr. Singh 

after the payments that you had made out of your own pocket, 

is that correct? 

A Yes, that's correct.  

Q And the reason why those payments were coming from 
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Privinvest and not from Palomar which is where he was to work 

was because Palomar had not yet opened up a bank account, 

isn't that correct? 

A I don't when Mr. Allam opened a bank account for Palomar 

but it's not correct, no. 

MR. SCHACHTER:  Your Honor, we would offer Defense 

Exhibit 1747.  May I publish it to counsel?  

THE COURT:  Any objection to 1747?  

MR. BINI:  If we can see it.  

(Pause.) 

MR. BINI:  No objection. 

THE COURT:  It's admitted.  You may publish it to 

the jury.  

(So marked.) 

MR. SCHACHTER:  And Mr. McLeod, can we please blow 

up the second e-mail from Mr. Pearce to Mr. Boustani.  

Q Do you see where, on September 12th of 2013, you wrote to 

Mr. Boustani:  Sorry to bother you with this, but Sandy asked 

why the Palomar account was not set up already.  In reality, 

Naji is doing it but I have zero visibility or control over 

that.  

Do you see that? 

A I do.  

Q Does that refresh your recollection that the Palomar bank 

account had not yet been opened as of September of 2013? 
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A Yes, it does.  

Q And you note that Sandy -- that's a reference to Iskandar 

Safa, is that correct? 

A Yes. 

Q And he had asked you a question about why this account 

had not yet been opened, is that right? 

A I don't recall but I recall the e-mail.  

Q And from time to time you had conversations with Mr. Safa 

that Mr. Boustani was not present for, is that correct? 

A I can't think of many.  

Q Well, here you're referencing a conversation with 

Mr. Safa that Mr. Boustani was not present for, is that 

correct? 

A That is correct.  

Q And you've also, you've also visited Mr. Safa's home in 

France more than a dozen times, is that correct? 

A I have visited his home a number of times.  I couldn't 

confirm whether it's a dozen or more.  

MR. SCHACHTER:  May I have just a moment, 

Your Honor?  

THE COURT:  You may.  

(Pause.) 

Q Now, as I believe you said, Mr. Singh ultimately did not 

leave Credit Suisse -- he didn't leave his job at 

Credit Suisse Securities Limited ultimately, isn't that 
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correct? 

A The prospect of him joining was only perhaps for a month 

and he made it very clear soon after I left and said he wasn't 

going to join. 

Q He ultimately did not leave his job at Credit Suisse 

Securities Limited, did he? 

A He -- yes, he did, but not in this time period.  

Q After you left Credit Suisse, Mr. Singh actually got a 

promotion to your position, isn't that correct? 

A He took over as head of global finance group which was my 

previous role, yes.  

Q And with that promotion, he got a raise as well, is that 

right? 

A I have no idea, sir.  

Q He was making in excess of $1 million at Credit Suisse, 

is that correct? 

A I don't recall what he was making, sir.  

Q There was a point in time where Mr. Boustani told you 

that if Mr. Singh wasn't going to come to work for Palomar, 

then Mr. Singh should return the money that Privinvest had 

paid him, isn't that correct? 

A No.  

Q I'm going to show you Government Exhibit 2911 in 

evidence.  This is the e-mail that I think Mr. Bini showed you 

in which Mr. Boustani writes to you on August 28, 2015.  Do 
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you see that? 

A I do.  

Q And he writes down an amount of $4.2 million, and he 

also -- do you understand that's to be the amount that 

Privinvest had paid Mr. Singh? 

A I do.  

Q And you understood this to be -- 

A I'm sorry, sir.  Can I correct that, please?  

I don't know who paid, which Privinvest entity paid 

Mr. Singh.  

Q You understood that a Privinvest entity paid Mr. Singh 

about $4.2 million, is that right? 

A Yes, that's right.  

Q And this is effectively Mr. Boustani saying that 

Mr. Singh should be asked to return that money, is that 

correct? 

A That was my understanding of why he sent me the details 

of the amounts and the account details.  

Q And Mr. Boustani was telling you that not only should 

Mr. Singh return that money, but he should also return money 

that Privinvest had spent in order to obtain a residency visa 

for him, is that correct? 

A They were asking for the return of his salary which was 

associated with the granting of the residency permit.  

Q In the UAE? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

CMH     OCR     RMR     CRR     FCRR  

1255

A Yes.  

Q And that's the amount there, the U.S. $19,000, is that 

correct? 

A That's what it says.  

Q Now, you had paid Mr. Singh this $2 million but 

Mr. Boustani didn't know about that and did not ask for that 

money to be returned, is that correct? 

A That is correct.  

Q Now, this is long -- that was in 2015.  That was long 

after Credit Suisse had actually made the loan to EMATUM, is 

that correct? 

A Approximately two years.  

Q And so if this payment was for Mr. Singh to facilitate 

Credit Suisse's loan to EMATUM, well, he had done his job, 

hadn't he? 

A He had done that part of his job, yes.  

Q But here, Mr. Boustani is asking for that money back, 

isn't he? 

A This e-mail was designed to start the process to ask for 

the money back.  He doesn't ask for it there.  

Q Now, you testified that Mr. Boustani wanted you to send a 

letter to Mr. Singh's Credit Suisse e-mail address asking for 

the money back.  Do you recall explaining that to the jury?  

A Yes, I do.  

Q But you were -- you testified that you were worried that 
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that e-mail would be picked up by Credit Suisse's compliance 

department if it was sent to Mr. Singh's Credit Suisse e-mail 

address, isn't that correct? 

A I did.  

Q But it was your understanding that that's exactly where 

Mr. Boustani wanted that letter asking for this money back to 

be sent to, to his Credit Suisse e-mail address, isn't that 

correct? 

A Could you repeat that question, please?  

Q It was long.  I apologize.  

Mr. Boustani told you that he wanted this letter to 

be sent to Mr. Singh at his Credit Suisse e-mail address, is 

that correct? 

A Yes, he did.  

Q Fair to say that if that $4.2 million payment had been an 

illegal bribe, it would have been a very dangerous thing for 

Mr. Boustani to demand Privinvest's money back by sending it 

to Mr. Singh's Credit Suisse e-mail address, would you agree 

with that?  

A That is why Mr. Safa told him not to do it.  

Q The $4.2 million that was paid to Mr. Singh -- withdrawn.  

The $4.2 million that Privinvest paid to Mr. Singh 

was, in fact, not to facilitate the EMATUM loan, was it? 

A It was.  

Q Now, sir, it may be that you paid him $2 million to help 
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facilitate the EMATUM loan; in fact, that's why you paid him 

that money, isn't that correct? 

A No.  

Q But Mr. Boustani didn't know anything about any desire 

that you may have had for Mr. Singh to help facilitate the 

EMATUM loan, did he? 

A Yes, he did.  

Q This was an arrangement that you had with Mr. Singh, 

isn't that correct? 

A I had an arrangement whereby Privinvest would pay 

Mr. Singh $4.2 million without knowledge of Privinvest; is 

that your question, sir?  

Q Sir, there came a point in time where you asked 

Ms. Subeva to draft a letter to Mr. Singh asking for him to 

repay the $4.2 million, is that correct? 

A I was asked by Mr. Boustani to prepare a letter.  I 

delegated that to Ms. Subeva.  

Q And I think we saw that letter during your direct 

testimony, Government Exhibit 2913 and 2913-A.  

MR. SCHACHTER:  May I publish that briefly, 

Your Honor?  

THE COURT:  Yes.  

Q This is Ms. Subeva forwarding you a document, is that 

correct? 

A Yes, it is.  
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MR. SCHACHTER:  And then if we can just briefly show 

2913-A.  

Q And this is the letter that Mr. Subeva drafted asking for 

the money back, is that correct? 

A It is.  

Q And this letter was drafted because Mr. Boustani told you 

that he wanted this letter drafted, is that correct? 

A That is correct.  

Q And the fact is that this letter was never sent, is that 

right? 

A Not that I'm aware of, no.  

Q Now, Mr. Bini asked you why the letter was never sent.  

Do you recall him asking you that question? 

A I do.  

Q And you said that's because you were never asked to send 

it.  Do you recall giving that testimony? 

A That's why I didn't.  

Q Isn't it true, sir, that you spoke to Mr. Singh about 

Privinvest's desire to have him return the $4.2 million, did 

you not? 

A I recall.  

Q And Mr. Singh told you in that conversation that he would 

tell your wife about your affair with Ms. Subeva if you 

required him to return that money, isn't that what he told 

you?  
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A No, it's not.  

Q Sir, did you tell Ms. Subeva that Mr. Singh had 

threatened to tell your wife if he had to return this money? 

A Not that I recall.  

Q You may have forgotten?  

You may have told Ms. Subeva that Mr. Singh had 

threatened to tell your wife if you asked for this 

$4.2 million but you just may not recall it today? 

A I may not recall it, I do not recall it, but if you can 

refresh my memory, that would help.  

Q All right, sir.  Let's talk about the EMATUM loan.  

Mr. Bini showed you Government Exhibit 251 which is 

the EMATUM loan offering circular.  Do you recall that? 

A No. 

Q Okay.  The offering -- 

MR. SCHACHTER:  May I approach, Your Honor?  

THE COURT:  You have something you would like 

Mr. Jackson to give to the witness?  

MR. SCHACHTER:  I apologize, Your Honor. 

THE COURT:  That is what you meant?  

MR. SCHACHTER:  Yes. 

THE COURT:  Mother, may I.  I'm still a mother.  

Let's go.  

And what is the document that you are asking 

Mr. Jackson to give to the witness?  And I'm directing him to 
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do that.  What is it?  

MR. SCHACHTER:  It's Government Exhibit 251.  It is 

the EMATUM loan participation note offering circular that was 

provided to investors.  

THE COURT:  And it is in evidence?  

MR. SCHACHTER:  It is in evidence. 

THE COURT:  Yes, you may provide it to the witness 

and we'll have a few questions about it and then about 11:30, 

we will take our comfort break for the jurors.  Okay?  About 

ten more minutes.  

A To answer your question, sir, this document is not the 

same as this document. 

THE COURT:  All right.  Let's -- what is the 

question you're asking?  

Q Do you recognize Government Exhibit 251 to be the 

offering circular for the loan participation notes that were 

provided to investors?  

A I do, yes.  

Q And just so the jury can see it, can you hold that up, 

the information that was provided to investors related to the 

loan participation notes? 

A (Witness complies.) 

Q Thank you.  

Now, that offering circular is dated September 

the 10th of 2013, is that correct? 
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A Yes, it is.  

Q And that is the day that -- well, withdrawn.  

Credit Suisse had committed to giving the loan 

before September 10th of 2013, isn't that correct? 

A I don't believe that's correct, no.  

Q Can I show you defense Exhibit 1949 in evidence.  

MR. SCHACHTER:  Your Honor, may I show the witness 

1949?  

THE COURT:  It's in evidence.  Of course.  You may 

publish.  

Q And we looked at this during, earlier, and this page is 

hard to see but there is another version of this further on in 

the document that I think is much easier.  

MR. SCHACHTER:  Mr. McLeod, can you go a few pages 

in and you'll see the exact duplicate.  There it is.  Can you 

just show the witness, please, the top as well, please.  

Q Do you see where this document says that it's called a 

Commitment Letter?  Do you see that? 

A Yes, I do.  

Q And it is -- this is a letter from Credit Suisse -- this 

commitment letter is from Credit Suisse International, is that 

correct?  

MR. SCHACHTER:  Can you show the top of the 

document?  

A Yes, it is.  
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MR. SCHACHTER:  And can we just flip to the last 

page, please, Mr. McLeod.  

Q Do you see where this is an agreement between Credit 

Suisse International, it's also signed by EMATUM?  Do you see 

that? 

A Yes, I do.  

Q And do you see where it's dated September 2, 2013? 

A Yes.  

Q And September 2, 2013, that's about eight days before 

September 10, 2013, is that correct? 

A It is.  

Q And if we can just look on the first page of the more 

legible version of the commitment letter, at the bottom, do 

you see where it says:  We are pleased to confirm that as 

lender, our commitment amount shall be equal to $500 million 

subject to the terms and conditions set out in schedule 2 

hereto?  Do you see that? 

A I do.  

Q And in fact, a couple of days after this, Credit Suisse 

confirmed its commitment in a letter to something called the 

facility agent that it had confirmed its commitment to loan 

$500 million, is that correct? 

A This?  

MR. SCHACHTER:  I'm sorry.  Your Honor, we'll offer 

Exhibit 1950. 
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THE COURT:  Any objection to Defendant's 

Exhibit 1950 being admitted in evidence?  

MR. BINI:  No objection. 

THE COURT:  It's admitted.  You may publish.  

(So marked.) 

Q And this is another letter from Credit Suisse 

International.  Do you see that? 

A I do.  

Q And it says:  Notice of Commitment letter.  Do you see 

that? 

A Yes.  

Q And do you see where it's dated? 

A I do.  

Q It's dated September 5, 2013? 

A It is.  

Q And that's about five days before the offering circular 

about the loan participation notes for investors, is that 

correct? 

A It is five days before this offering circular is dated, 

the final one, yes.  

(Continued on next page.)
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CROSS EXAMINATION

BY MR. SCHACHTER:  (Continuing) 

Q Yes.  And in this letter, do you see -- this is a 

notification from Credit Suisse International to Credit Suisse 

AG London branch.  Do you see that? 

A Yes. 

Q Do you see where Credit Suisse writes, the third 

paragraph:  "We, as lender, hereby confirm our lender 

commitment to be $500 million."

Do you see that? 

A I do. 

Q And this is before a single contract to sell a single 

loan participation note had been sold; isn't that correct? 

A I don't know, but I think you are misunderstanding the 

process, sir. 

THE COURT:  Never mind that.  Just answer his 

question.  If you don't know the answer -- 

A I don't know when the contracts were signed for the 

purposes of investors investing, but I do know that investors 

invest on the back of the red herring, not the final, and I 

don't know the date of the red herring. 

THE COURT:  What is a red herring?  

THE WITNESS:  This document, sir. 

THE COURT:  But what is it?  

THE WITNESS:  It's the document which is sent to 
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investors prior to -- it's a document sent to investors for 

them to make a decision as to what to invest in.  The final 

offering -- and it's dated I don't know when for this 

particular one.  The final offering circular is this version 

here, which is confirmation as to investment, but the document 

is sent to the investors for the purposes of making a decision 

is a red herring, which is an earlier version of the final. 

THE COURT:  Why is it called "a red herring," do you 

know?  

THE WITNESS:  I don't know, sir. 

THE COURT:  Why don't we take our -- 

MR. SCHACHTER:  Just -- 

THE COURT:  No, no.  Why don't we take our 15-minute 

break and when we come back we will perhaps have a description 

of what a red herring is, but in any event, we are going to 

take our 15-minute break.  

Do not talk about the case and do not talk about 

your testimony, Mr. Pearse, during the break. 

Thank you, ladies and gentlemen of the jury, 15 

minutes.  

(Jury exits the courtroom.) 

THE COURT:  You may step down, sir.  Thank you. 

(Witness steps down.) 

THE COURT:  The jury has left the courtroom and the 

witness has stepped down.  You may be seated everyone.  
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Do we have any procedural issues we need to address 

outside of the presence of the jury and while the defendant is 

present?

MR. BINI:  Your Honor, if we can take up a brief 

issue at sidebar?  

THE COURT:  Is the issue of 302's?  

MR. BINI:  No, Your Honor.  The issue is length of 

examination. 

THE COURT:  I'd rather have that discussion in open 

court on the record.  

What is the issue other than length of examination?  

MR. BINI:  That's it, Your Honor.  I just wanted to 

raise it.  I know our direct was lengthy, but this cross 

examine is now quite lengthy as well. 

THE COURT:  I have noticed. 

MR. BINI:  We just wanted to raise that we would 

hope that it would conclude today because we are going to 

start having real issues with our other witnesses which we 

hope to start getting on the stand so we can put in our case. 

THE COURT:  I'm not going to ask defense counsel how 

much longer defense counsel intends to have this witness on 

the stand; however, we may get to a point where objections the 

questioning seems the scope of the direct are being made by 

the Government and are being sustained by the Court.  I 

haven't heard that objection, so I haven't had to rule on that 
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objection, and I have given both sides a great deal of 

latitude to question.  But all good things must come to an 

end.  

One thing I am going to do is, my sister Judge 

Forrest wrote a very salient description of appropriate uses 

of 302's by defense counsel in criminal cases in another case 

back in 2018.  I'm going to have my law clerks print that out 

for each side and give some guidance.  It doesn't govern this 

Court, but the general principles of the uses and abuses of 

302's in cross examination, something I know distinguished 

counsel, experienced counsel who have been Assistant U.S. 

Attorneys and are Assistant U.S. Attorneys are familiar with.  

So, to give a little guidance so we don't keep stumbling over 

this issue since I know there are 302's with respect to this 

witness and perhaps others, it will be helpful so people have 

a sense of the rules of the road.  I just find Judge Forrest's 

description in her case just resonating with me is 

particularly apt, so it may be helpful.  We don't have to have 

any issues in front of the jury; I don't think either side 

would find it offensive to be reminded of those guardrails.  

I, as I said, am old school litigator.  I don't like 

to restrict lawyers in their examinations, especially with 

major witnesses, but I do think it would be appropriate to be 

focused on the fact that you have a jury there and having 

witnesses hold up documents to show how voluminous they are. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

MDL     RPR     CRR     CSR

1268

I never tell people how to try cases because I lost 

enough cases as a lawyer to know there are many ways to skin 

the proverbial cat, with apologies to the people of the 

ethical treatment of animals, and we know that I say there is 

no dog in this fight and I am not trying to channel Michael 

Vick.  But you get the point, okay?  Focus.  You've got a jury 

there and let's not abuse them.  

Okay.  Let's take our break. 

MR. JACKSON:  Your Honor?

THE COURT:  Yes. 

MR. JACKSON:  Very breifly.  We very much appreciate 

the Court giving us the guidance on the 302.  We will take a 

look at that, but we just wanted to be clear that the guidance 

that the Court is giving us relates to -- I think that the 

confusion -- the only confusion we have had is some judges we 

have experienced have different views in terms of how far we 

have to press in order to preserve the record. 

THE COURT:  That is one reason why I think if you 

read the eight pages, and it is only eight pages, Judge 

Forrest says, from a litigation point of view, it is very user 

friendly I think to both sides.  I don't think anyone would 

find it particularly offensive.  As I said, it is not a 

straight jacket, but I think it is something that would be 

helpful in thinking about how you want to use 302, because 

judges certainly do have different practices with respect to 
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that and Judge Forrest, who is very thoughtful and very clear 

in her suggested use of -- well, not suggested in her case, 

but her use of 302's.  I think it would be helpful to both 

sides to take a look at this.  And then we will see where we 

are after we are take our now 12-and-a-half-minute break. 

MR. JACKSON:  Thank you, Judge. 

MR. BINI:  Thank you, Your Honor. 

THE COURT:  All right.  

(Recess taken.) 

(In open court - jury not present.)  

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding. 

THE COURT:  We have the appearances.  We are waiting 

for the defendant to be brought back in.  You may be seated, 

ladies and gentlemen.  

MR. SCHACHTER:  Your Honor, as we are waiting for 

the defendant, may I update the Court?  

THE COURT:  Of course.  You may be seated. 

Yes, sir.  Let the record reflect the defendant is 

being produced. 

MR. SCHACHTER:  Two things, I want to update the 

Court on the length of the remaining cross examination.  It is 

my expectation I will finish today. 

THE COURT:  Yes, sir. 

MR. SCHACHTER:  I also want to note that, in 
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response to the Government's -- 

MR. MEHTA:  Your Honor, the witness is present. 

THE COURT:  Would you step outside, sir.  I'm sorry.  

For once we were efficient and we have to send you out.  

That's the way it is with litigators. 

THE WITNESS:  Will do, Your Honor.

(Witness leaves the courtroom.)

THE COURT:  Yes, counsel. 

MR. SCHACHTER:  I just want to note that the 

Government had Mr. Pearse on the witness stand for in excess 

of three-and-a-half days.  The cross-examination has been now 

two days and about an hour, so we are about half of what the 

direct examination was.  As a prosecutor for both Mr. Jackson 

and for me, when I was estimating the length of a trial, I 

always anticipated that the defense's cross examination was 

going to be as long as the direct and, for a cooperating 

witness, I always estimated that the cross examination was 

going to be twice as long as the direct examination.  And so, 

as the Government thinks about the estimates that they have 

provided to the Court, we hope they were considering the fact 

that there will be substantial cross-examinations of all the 

witnesses.  This is an important case for Mr. Boustani and we 

have a lot of points to make through these witnesses in what 

is a complicated case that stretches an extremely long period 

of time and separate discreet transactions.  
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So, you know, we just wanted to point that out to 

the Court.  I do intend to finish today.  I believe I will 

finish today; however, they should think about their estimates 

carefully and understand cross examination. 

THE COURT:  I think both sides should be mindful of 

my earlier reference to the only genius I ever practiced law 

with, Roger Gilgram, who when he was asked by opposing 

counsel, co-counsel, client, adverse party, how long would a 

hearing, a deposition, a trial take, would respond with the 

sage brilliance of a true genius:  How long is a piece of 

string?  I told you folks that at the beginning.  However, 

what should have been implied in that is, as the trial judge, 

I will let you know how long the piece of string is.  So I am 

delighted to hear your comments about hopefully finishing up 

today.  I get it.  Maybe you will finish up today, maybe you 

won't.  But at some point I will, trust me, cut the gordian 

knot with Excalibur, or with a switchblade that I have in my 

pocket -- verbally not literally.  

Okay, next point. 

MR. SCHACHTER:  That's all, Your Honor.  Thank you.  

THE COURT:  Anything from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Do we have any other points to address?  

MR. SCHACHTER:  No, Your Honor.

THE COURT:  You can talk to Mr. Boustani.  
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THE DEFENDANT:  Thank you. 

MR. JACKSON:  We can bring the witness back in, Your 

Honor. 

THE COURT:  Thank you.  Please bring the witness 

back in and you may go back to the podium, of course, and then 

we will bring in the jury.  

Would you tell the CSO to bring in the jury?  Thank 

you.  

Remember, with the green lights on, we can hear you.  

Hit the button so the green light goes off and then we can't 

hear.  At least I can't hear you; I can't speak for others.  

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, I thank you for your time and your attention 

and your patience.  Please be seated and counsel will continue 

with his cross-examination.   

Please be seated, Mr. Pearse.  Let me ask, as I said 

I would, have you spoken with anyone during the break, sir?  

THE WITNESS:  I have not. 

THE COURT:  Thank you, sir.  Please be seated.  

Please continue, counsel. 

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  Thank you. 

MR. SCHACHTER:  Your Honor, we will offer Government 

Exhibit 212. 
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THE COURT:  Any objection to Government 212?  

MR. BINI:  No objection. 

THE COURT:  It's admitted.  You may publish to the 

jury.  

(Government's Exhibit 212 received in evidence.) 

(Exhibit published.)

BY MR. SCHACHTER:  

Q Mr. Pearse, this is the subscription agreement by a Dutch 

company called Mozambique EMATUM Finance 2020 BV; is it not? 

A I have not seen this document before, I believe, but as 

it says on the front, yes. 

Q And to be clear, Credit Suisse International sold its 

right to get repaid to this Dutch company; is that correct? 

A I was not involved in that process, sir. 

MR. SCHACHTER:  Can we turn to the third page, the 

first page of the exhibit -- I mean, the first page of the 

subscription agreement. 

Q Do you see where it says:  This agreement is made on 10 

September 2013? 

THE COURT:  You are going to have to make it larger.  

MR. SCHACHTER:  Can we see the top part, please, Mr. 

McLeod?  No, no, the entire first -- up until "whereas."

Thanks. 

Q Do you see where it describes -- this is a subscription 

agreement 10 September 2013.  Do you know that this document 
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is between Mozambique EMATUM finance, which it identifies as 

the issuer? 

A Yes. 

Q Looking at the offering circular that you held up, that 

you had a moment ago, is that the same name that's on the top 

of that document? 

A The document you gave me, sir?  

Q Yes.  

A Yes, it is. 

Q That entity is the issuer that issues the loan 

participation notes; is that correct?  

THE COURT:  I'm sorry, which entity?  

MR. SCHACHTER:  The Dutch entity. 

THE COURT:  Mozambique EMATUM Finance 2020 BV?  

MR. SCHACHTER:  Yes, sir. 

THE COURT:  Okay, that's the question. 

A That's what the document says, yes. 

Q Do you understand that this is a subscription agreement 

in which that Dutch entity is selling the securities to Credit 

Suisse International and BNP Paribas, which are identified as 

the joint lead managers?  

And if you are not familiar with the agreement and 

you don't know, that's fine.  

A I am not familiar and I don't know sir. 

Q All right.  Let's turn back to Government Exhibit 251, 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

1275

the offering circular that you have there.  

I'd like to direct your attention -- do you recall 

that Mr. Bini reviewed certain portions of that with you? 

A I do. 

Q And I just want to review some other portions with you.  

First, do you recognize this to be -- 

MR. SCHACHTER:  Your Honor, we have published 

Government Exhibit 251, the first page of the offering 

circular.  

Q Do you see that, sir? 

A Yes, I do. 

Q And on the front page, I'd like to -- do you see some 

language that is in all caps and bold? 

A I do. 

Q And do you see where this section in all caps and bold 

states -- and this is a document that is provided to 

investors; is that correct? 

A I believe so, but I wasn't involved in that process. 

Q Do you see where it says:  "The notes and the loan have 

not been and will not be registered under the United States 

Securities Act of 1933, as amended, or with any securities 

regulatory authority of any state of other jurisdiction of the 

United States."  

MR. SCHACHTER:  Is it possible to blow that up any 

larger?  
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Q Do you see where it also states, in all caps and bold:  

"The notes may not be offered or sold within the United 

States, or to or for the account or benefit of U.S. persons 

except pursuant to an exemption from, or in a transaction not 

subject to, the registration requirements of the Securities 

Act.  The notes are being offered and sold outside the United 

States to non-U.S. persons in reliance on Regulation S under 

the Securities Act."

Do you see that? 

A I do, sir.

Q To the extent that Mr. Boustani ever saw this offering 

circular provided to investors, you understand he would have 

seen this language as well; is that correct? 

A Yes. 

Q I'd like to direct your attention to a page called Flow 

of Funds.  

MR. SCHACHTER:  Can we turn to that, Mr. McLeod?  On 

page 19. 

Q Are you familiar with this kind of document in an 

offering circular, a flow of funds chart? 

A I didn't work in the department that issued bonds, so I 

don't have a great deal of familiarity with these documents. 

Q It identifies the borrower, that's the Mozambican entity, 

EMATUM; is that correct? 

A Yes. 
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Q And it identifies the guarantor, which is the Republic of 

Mozambique? 

A It does. 

Q And this is describing that the borrower then pays 

principal and interest to the lender; do you see that? 

A Yes. 

Q And the lender, that would be Credit Suisse 

International, the U.K. bank that loaned the money to EMATUM; 

is that correct? 

A I don't know, sir. 

Q And then it lists the issuer, and as we saw a moment ago, 

that is the Dutch company that converted the loan into loan 

participation notes; do you understand that?

A I understand the issuer to be the Dutch company that we 

spoke about earlier, yes. 

Q Did you have an understanding that it is that Dutch 

company that has purchased the loan from Credit Suisse 

International and has converted it into loan participation 

notes; do you have an understanding one way or other? 

A I have an understanding of the structure, without an 

understanding of the participants. 

Q And then that issuer, that Dutch company, is then selling 

the notes to note holders; do you see that? 

A I'm sorry, it doesn't say it is selling ---it's selling 

to note holders, it just says it pays interest -- 
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THE COURT:  Whoa, whoa, whoa.  If you are going to 

read it, read it slowly and loudly; Vader, not Rock.  Okay?

Do you want him to read it?  He said he hadn't seen 

this before, so what do you want him to do, counsel?  

Q Does this indicate that the Dutch company is going to be 

paying the note holders interest and principal on the notes? 

A Yes, sir, it does. 

Q And those note holders, those are the investors that we 

have been talking about; is that correct? 

A I don't know they are the investors; I take note holders 

to be another name for investors. 

Q And Privinvest is not anywhere on this funds flow 

diagram, is it?  

A It is not. 

Q I'd like to direct your attention then back to the front 

page of the offering circular and I would like to point out 

another section that is in bold.  Do you see where it says, in 

bold on the first page:  Note holders will be deemed to have 

accepted and agreed that they will be relying solely and 

exclusively on the credit and financial standing of the 

borrower and guarantor in respect of the financial servicing 

of the notes? 

A I do. 

Q And that the borrower is EMATUM; is that right? 

A I would need to look at the document, sir.  
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Q The guarantor, do you understand that to be the Republic 

of Mozambique?  

Do you remember seeing on the funds flow document 

that we just looked at a moment ago that identified the 

borrower as EMATUM and the guarantor as Mozambique? 

A So the document says the Ministry of Finance is the 

guarantor, sir.  

Q Okay.  Let's return back then to where we were.  

So, the note holders in this document are accepting 

that they are relying solely on the credit and financial 

standing of EMATUM and the Republic of Mozambique or the 

Ministry of Finance of the Republic of Mozambique; is that 

correct? 

A I'm sorry, I do not know what the investors are relying 

on.  The statement is clear on the front of the document, but 

I don't know what the investors relied on, sir.

Q Let's talk a little bit about the credit and financial 

standing of EMATUM and of the Republic of Mozambique at the 

time that these loan participation notes were issued.  I think 

you described to the jury about credit rating agencies; is 

that correct? 

A Yes. 

Q You are aware that, at this point in time, Moody's had 

given the -- rated the EMATUM notes with a B-1 rating.  Do you 

recall that? 
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A I don't, sir.  

MR. SCHACHTER:  Your Honor, we will offer Defense 

Exhibit 1958. 

THE COURT:  Any objection to DX 1958?  

MR. BINI:  Can we see it on the screen?  

No objection, if he received it. 

THE COURT:  It's admitted.  You may publish. 

(Defendant's Exhibit 1958 was received in evidence.)

(Exhibit published.)

Q This is a rating by Moody's on September 20, 2013, 

relating to these loan participation notes; is that correct? 

A I have not seen the document before, but it appears to be 

so, yes. 

Q You understand that a Moody's rating in the B's is being 

highly speculative and subject to high credit risk, do you 

not?  

A I do not.  I'm not a rating expert. 

MR. SCHACHTER:  Your Honor, we will offer Defense 

Exhibit 11002. 

THE COURT:  Any objection to 11002?

MR. BINI:  May we see it, Your Honor?  

MR. SCHACHTER:  This may be in.  If it's not in, I 

think we looked at this perhaps yesterday, but if not, we will 

offer it. 

THE COURT:  Any objection to 1102?  
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I know 1101 you offered.  

MR. BINI:  The Government objects. 

THE COURT:  You object.  All right, let's have a 

sidebar.  

(Sidebar held outside the hearing of the jury.) 

(Continued on the next page.)
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(The following occurred at sidebar.) 

THE COURT: My recollection is 1101 was admitted.  I 

don't recall exactly what that was.  

What is 1102, counsel?  

MR. SCHACHTER:  It's an identical document, perhaps 

for a different rating agency.  

It's possible we looked at Fitch yesterday.  This is 

the same thing for Moody's. 

THE COURT:  All right.

What's the objection to it coming in?  

MR. BINI:  The objection is that the witness alread 

said the exhibit before he had never seen. 

THE COURT:  Well, he hasn't said he hasn't seen this 

one. 

MR. BINI:  That's correct.  If he has seen it, no 

objection to it coming in.  If he hasn't seen it, I would 

object. 

THE COURT:  He is a lawyer.  He has been a managing 

director at Credit Suisse.  He is a sophisticated financial 

guy.  I don't see that there is a problem with showing him a 

Moody's or a Fitch document whether or not he has seen it 

before.  He can say he hasn't seen it.  He has already 

volunteered that.  We will let it in, unless there is another 

reason not to. 

MR. BINI:  I will withdraw the objection, Your 
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Honor.  

THE COURT:  That's fine.  

MR. SCHACHTER:  Thank you, Your Honor.. 

(Sidebar concluded.)

(Continued on the following page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

MDL     RPR     CRR     CSR

1284

THE COURT:  The objection is withdrawn.  The 

document is admitted.  You may publish.  

(Defendant's Exhibit 1102 was received in evidence.)  

(Exhibit published.)

MR. SCHACHTER:  Just for the record, Your Honor, it 

is 1102. 

THE COURT:  Correct. 

BY MR. SCHACHTER:  

Q Sir, I am going to show you the description of the rating 

symbols and definitions of Moody's, the credit rating agency.  

MR. SCHACHTER:  Mr. McLeod, if we could please turn 

to page 5 -- page 7 of the exhibit. 

Q Do you see the global long-term rating scale listed on 

this page?  

A Yes, sir. 

Q Do you see where it says that, in the range of B, it 

says:  Obligations rated B are considered speculative and are 

subject to high credit risk.  Do you see that? 

A I do. 

Q Do you understand that a bond with a rating of B is not 

investment grade? 

A Yes. 

Q And that's something that's called a young bond; correct?

A Colloquially, yes. 

Q If we could turn back to Defense Exhibit 1958? 
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THE COURT:  Yes, it's in evidence.  

You may publish. 

MR. SCHACHTER:  Thank you, Your Honor.

(Exhibit published.) 

MR. SCHACHTER:  If we could just look at the top? 

Q Do you see where Moody's in rating these loan 

participation notes states that it is doing so -- 

MR. SCHACHTER:  Go a little bit further down, Mr. 

McLeod.

Q Do you see where it says:  Ratings rational, the B-1 

ratings of the notes rely solely and exclusively on the 

unconditional and irrevocable guarantee that the Republic of 

Mozambique has given to all payments due under the loan? 

A I do. 

Q So this -- this rating is not based on EMATUM's ability 

to generate revenue, is it?  

A From reading that, I don't think so, no. 

Q And that's because EMATUM was a start-up venture with no 

track record; is that correct? 

A I'm not from Moody's; I don't know what the rationale 

was, but from reading that language, sir, I would suggest it 

is from the guarantor rating. 

Q If we can turn back to Government Exhibit 251, the 

offering circular that was provided to investors, do you know 

that there was a section that disclosed risks to investors? 
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A I haven't seen it. 

Q Mr. Bini didn't show you the section of the offering 

circular provided to investors that described the risks, did 

he? 

A I don't recall, sir. 

MR. SCHACHTER:  Can we turn to that section, Mr. 

McLeod?  Third paragraph from the bottom.  

Q Do you see where it says -- actually, this is right there 

on the first page of the offering circular provided to 

investors.  On the first page, in all caps and bold, do you 

see where it says:  "An investment in the notes involves a 

high degree of risk.  Investors should carefully consider the 

risk factors beginning on page 2 of this offering circular 

before investing in the notes."

Do you see that? 

A I do. 

Q Then let's turn to page 2 of the offering circular.  

Do you see at the very top there is a section of the 

offering circular on page 2 that describes the risks? 

A Yes.

(Continued on following page.)
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BY MR. SCHACHTER (Continuing):

Q Do you see where it says right in the middle there, right 

at the beginning of where it's describing the risk, it says:  

The notes bear the risk of Mozambique. 

A Yes.

Q And Mozambique, that's what you would call an emerging 

market; is that correct?

A It's a country in emerging markets, yes.

Q And then the offering circular goes on to warn investors 

that investing -- see at the bottom:  Investing in securities 

relating to emerging markets generally involves a higher 

degree of risk than more developed markets.

Do you see that?

A Yes.

Q And then it goes on to describe specifically what some of 

those risks are that investors should be aware of.

Do you see right there on Page 2 at the bottom, do 

you see where it specifically warns investors that one of 

those risks that they need to be aware of is corruption by 

Government officials and misuse of public funds? 

Do you see that?

A I do.

Q After receiving this offering circular, investors who 

bought the LPNs invested anyway; is that correct?

A I do not know, sir.  I was not involved in that process.
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Q I'd like to point you now to Page 4 of the offering 

circular.  

Do you see where right in the middle of that page it 

says:  The notes are not a suitable investment for all 

investors.

And then it goes on to then list for investors, to 

warn them, what are some of the qualities that an investor in 

these LPNs should have before they decide to purchase these 

notes; does it not?  

Well, we'll just go on.  You see it says:  Each 

potential investor in the notes must determine the suitability 

of that investment in light of its own circumstances.  In 

particular, each potential investor should have sufficient 

knowledge and experience to make a meaningful evaluation of 

the notes, the merits and risks of investing in the notes, and 

the information contained in this offering circular or any 

applicable supplement.

Do you see that?

A I do, sir.

Q It goes on to say in the third bullet point that any 

investor should have sufficient financial resources and 

liquidity to bear all of the risks of an investment in the 

notes.

Do you see that?

A I do, sir.
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Q Fair to say it's your understanding that this is a 

warning that only sophisticated investors should be purchasing 

loan participation notes relating to this emerging market 

debt?

A I can't comment on if "sophisticated" is the right word.  

I can only read the words in front of me, sir, as you read 

out.

Q And when it talks about that an investor needs to have 

sufficient financial resources and liquidity to bear all of 

the risks, do you understand that to be another way of saying 

an investor better be ready and prepared to lose its money?  

Needs to be aware that that's a possibility?

A I read the English to say that, yes.

Q Now, Mr. Bini showed you language relating to compliance 

with anti-corruption laws; do you recall that?

A In the loan agreement, yes.

Q And that loan agreement, I believe perhaps he asked you, 

that would have been attached to the offering circular that 

went to investors?

A I recall he did ask, yes.

Q Do you recall how many pages into that offering circular 

that language is that Mr. Bini highlighted for you?

A Let me look, please.  

The loan agreement itself or the page with the 

representation? 
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Q The offering circular itself of information about the 

investment is 44 pages, 43 pages; is that correct?

A 43, yes.

Q And, so -- and that language about -- in the loan 

agreement, which is attached to the offering circular, that 

was somewhere in the forties; is that correct?

A Sorry, the clause with the anti-corruption language?

Q Yes.

A 32.

Q 32.  So, that would be roughly more than 70 pages into 

the offering circular?

A Yes.

Q You can put that document aside for now.

Do you recall that Mr. Bini also showed you an 

e-mail in which Mr. Boustani is asked a question about whether 

Mozambique had contacts with shipyards?  

Do you remember that e-mail chain?

A Not perfectly, no.

Q You had -- I can show it to you, but let's try it this 

way:  Do you recall there was an e-mail chain where you were 

communicating with Mr. Boustani about needing to have names of 

shipyards that Mozambique had contacted?

A Yes.

Q And you recall that Mr. Boustani in that e-mail provided 

you the names of three shipyards?
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A I do.

Q And then Mr. Bini asked you if that information was true, 

and you said it was not; do you recall that?

A I think I said to the best of my knowledge it was not 

true.

Q You don't know whether it was true or not?  

You don't actually know what contacts Mozambique may 

have had with shipyards.  You're not privy to all 

communications between Mozambique and shipyards, are you?

A I am not, no.

Q But as you said, these investors were provided the loan 

agreement attached to the offering circular. 

A Yes.

MR. SCHACHTER:  I'd like to direct your attention if 

I May, your Honor, to Government Exhibit 251.  This would be 

the 78th page into the offering circular.

THE COURT:  You may publish.  It's in evidence.

(Exhibit published to the jury.)

Q And you see a section in the loan agreement -- this would 

be on Page 27 of the loan agreement -- entitled "public 

procurement rules."  

Do you see that?

A I do, yes.

Q So, this loan agreement -- this is the loan agreement 

between Credit Suisse and EMATUM -- it specifically says:  No 
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public procurement rules in Mozambique are applicable to its 

entry into and the exercise of its rights and performance of 

its obligations under the finance documents to which it is a 

party or the project.

That's what it says, right?

A It does.

Q So, it is -- to the extent that an investor took the time 

to read through the loan agreement which was attached to the 

offering circular, they would have seen that there were no 

public procurement rules that would have been applicable in 

Mozambique to the EMATUM project; isn't that correct?

A Yes.

Q And those public procurement rules, those are things like 

competitive bidding.  I think you described that in your 

testimony.

A Yes.

Q I want to show you another e-mail that Mr. Bini showed 

you.  He showed you Government Exhibit 2427. 

MR. SCHACHTER:  May I publish that, your Honor?  

It's in evidence. 

THE COURT:  You may.

(Exhibit published to the jury.)

Q In this e-mail that he showed you, you're talking about 

the financial markets, and you say that the U.S. markets are 

closed.
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Do you see that?

A I do.

Q And do you recall Mr. Bini asked you why U.S. markets are 

important when you're launching a bond; do you recall that?

A I do.

Q And you responded that's because these bonds issued by 

these loan participation notes, although issued by this Dutch 

entity, they are dollar denominated. 

Do you recall giving that answer?

A I recall that being part of the answer, I think.

Q And because of that you explained that U.S. interest 

rates and U.S. markets may be relevant to the pricing of the 

loan participation notes; is that correct?

A Yes, thank you.

Q So, it can affect pricing, but, to be clear, you 

understood this was a regular -- withdrawn.

You understood at this time that this was going to 

be what's called a "Reg S offering;" is that correct?

A Yes.

Q And that Reg S offering, that's the language -- a 

description of the nature of the Reg S offering is the 

language that we saw on the front cover of the offering 

circular; is that correct?

A I don't know sir, not being a securities lawyer.

Q Do you remember in that first language about how it's not 
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going to be sold to U.S. persons or not being offered -- we 

looked at that just a moment ago -- do you recall that made a 

reference to Regulation S?

A May I look? 

MR. SCHACHTER:  Is it possible, Mr. McLeod, to just 

turn back to the front cover of Government Exhibit 251 

briefly?

(Exhibit published to the jury.)

Q Do you see where it makes a reference to Regulation S?

A I do.

Q And that follows the sentence that we read about the 

notes may not be offered or sold within the United States.  

Do you see that?

A Yes.

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

And if we could, please, your Honor, turn back then 

to the exhibit we were looking at, that e-mail, a moment ago?

(Exhibit published to the jury.)

Q In this e-mail, Government Exhibit 2427, the subject of 

your e-mail to Mr. Boustani was bond update; is that right?

A Yes.

MR. SCHACHTER:  And if we could just look at 

Mr. Boustani' response.

Q Actually, you then communicated -- you forwarded that 

e-mail and you said:  One more thing.  It's my birthday. 
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And you invite him to a birthday party that you're 

having; is that right?

A Yes.

Q And in Mr. Boustani' response, did he say anything about 

being excited for the offshore transaction to launch so he can 

defraud U.S. investors?  

Did he say that in his e-mail?

A It was not in that e-mail, correct.

Q In fact, he didn't really respond to anything you said 

about the U.S. markets, did he?

A Not in that e-mail, no.

Q He tells you that he can't make your birthday party; is 

that correct?

A That's correct.

Q And then he offers to strip online for you and your 

guests; isn't that correct?

A He does, very kindly.

Q Now, I'd also like to -- Mr. Bini also showed you 

Government Exhibit 2428 in evidence.

(Exhibit published to the jury.)

MR. SCHACHTER:  And I think I can clear this up with 

the Government.  

In the transcript, your Honor, I think it notes that 

the Government exhibit is 2144, but I think the Government 

will agree that it's Government Exhibit 2428 that was offered.  
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And I'll just offer it now, I suppose, just so that 

the record is clear. 

MR. BINI:  No objection.

THE COURT:  2428 is admitted.  You may publish.

(Government Exhibit 2428 so marked.)

(Exhibit published to the jury.)

MR. SCHACHTER:  Can we pull up the full e-mail, 

Mr. McLeod, just to make it a little bit larger? 

Q Are you able to see that this is the same -- well, I 

guess we would need to look at the second page.

Looking at the second page, this is the bond update 

e-mail that you wrote to Mr. Boustani and that he responds 

about your birthday party?

A Yes.

Q And you sent that to Mr. Boustani and Ms. Subeva; do you 

see that?

A Yup. 

THE COURT:  You can't answer "yup," you have to say 

"yes."

THE WITNESS:  Yes.  My apologies.

Q Although Mr. Boustani didn't respond to this e-mail 

making reference to anything about -- well, anything about the 

bond in particular, Ms. Subeva did; is that correct?

A Yes, she did.

Q And I believe that the Government highlighted for you 
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Ms. Subeva's response to your e-mail about the bond update 

isn't that correct?

A That much detail, I don't recall, sir.

MR. SCHACHTER:  Can we...

Q In this e-mail, this is just Ms. Subeva.  She has removed 

Mr. Boustani from the chain; is that right?

A Yes.

Q And in this e-mail, maybe it's on the second page, I 

think there was a -- there it is.

So, Ms. Subeva talks about -- she does talk about 

the bond; is that right?

A Yes.

Q Removing Mr. Boustani, and then, if we go a little bit 

further up, she makes reference to the JPM Index.  

Do you see that?

A Yes.

Q And do you recall Mr. Bini asked you about Ms. Subeva's 

e-mail about the JPM Index?

A Yes.

Q And you testified that it was beneficial for loan 

participation notes or bonds to be part of the JPM Index. 

Do you recall giving that testimony?

A That was my understanding.

Q To be clear, this is a communication between Ms. Subeva 

and you, correct?  
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It does not include Mr. Boustani? 

A That is very clear.

Q Mr. Boustani -- well, withdrawn.

Do you recall that Mr. Bini also asked you about 

Mr. Boustani telling you that he worked at Deloitte?  

Do you remember him asking you those questions?

A Yes.

Q And you said in your answer it's an accounting firm, and 

then you added to your answer:  It operates in a large number 

of countries.  I think including in the U.S.

Do you remember providing that answer?

A No.

MR. SCHACHTER:  Your Honor, may we publish the 

transcript, 313 at Lines 2 to 4? 

THE COURT:  Yes, you may, if there's no objection.

MR. BINI:  No objection.

THE COURT:  You may publish.

(Transcript published to the jury.)

Q Do you see Mr. Bini asked you:  What's an international 

accountancy firm?  

And you said:  It's a company that provides 

accountancy advice, audits of companies --

THE COURT:  Slow it down, please.

MR. SCHACHTER:  I apologize.

Q It operates in a large number of companies, I think 
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including the U.S. 

Do you see that's what you said?

A I didn't say, that no.  I think it's a typo; "countries" 

rather than "companies," sir.

Q You said:  It operates in a large number of countries, I 

think including the U.S. 

A I think that's right, sir.

Q Did Mr. Bini during the course of your 30 meetings with 

him tell you to use the words "United States" in your 

testimony as much as possible?

A No.  

I was trying to relate it for the jury, sir.

Q Let's talk about that.  

You know that Mr. Boustani worked at Deloitte in 

Lebanon; isn't that correct?

A I actually didn't know which country.  I knew he worked 

for Deloitte, or he told me he did.

Q Do you know that he only worked for Deloitte for Lebanese 

companies?  Do you know that?

A No, I don't.

Q Do you also know that his work at Deloitte had absolutely 

nothing to do with the United States?

A No.

Q Do you also know that, actually, global accounting firms 

are actually completely separate companies, such that it is an 
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association of completely distinct accounting firms in 

different countries?  

Do you know that's the way accounting firms work?

A I do not, no.

Q Do you know that Deloitte Lebanon is actually a 

completely different company than Deloitte in the United 

States?

MR. BINI:  Objection.

THE COURT:  I'm not going to sustain the objection. 

But I'm going to remind the jury as I did in the 

preliminary remarks that I made to the jury, and I'll 

certainly hear it in the final remarks, and that is that 

counsel's questions are not evidence.  Counsel's questions are 

not evidence.  It is the answers to the questions that are 

evidence.

So, I'm telling you this again, I said it at the 

beginning, I will say it at the end when I give you your final 

jury instructions:  The questions of counsel are not evidence.  

It is only the answers of the witness.

So, with that reminder to the jury, I'm going to 

overrule the objection.  

But, again, questions are not evidence.

So, overruled.

Q Sir, do you know that Deloitte in the United States is a 

completely different entity than Deloitte in Lebanon?
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A I do not know that.

Q I want to ask you a few more questions about EMATUM.  

Fair to say you did not want EMATUM to default on 

its loan, did you?

A I did not.

Q And you understand that Mr. Boustani did not want EMATUM 

to default on its loan, did he?

A I don't believe that was his hope either, no.

Q In fact, you and Palomar urged EMATUM to take steps so 

they would be in a position to pay its debts; isn't that 

correct?

A Yes.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 1995 and 1995-A.

THE COURT:  Any objection to 1995?

MR. BINI:  No objection, your Honor.

THE COURT:  Any objection to 1995-A? 

MR. BINI:  No objection.

THE COURT:  They are both admitted.  You may publish 

to the jury.

(Defense Exhibits 1995 and 1995-A so marked.)

MR. SCHACHTER:  Can we turn, Mr. McLeod, to the last 

e-mail on 1995?  

(Exhibit published to the jury.)

Q Do you see where Mr. Langford is writing to you and 
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Mr. Schultens, copying Mr. Boustani?  

The subject is EMATUM?

A Yes.

(Continued on the following page.) 
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BY MR. SCHACHTER:  (Continuing)  

Q And Mr. Langford writes to you and Mr. Schultens copying 

Mr. Boustani:  Sandy has asked me to make contact with you 

such that Palomar can write to EMATUM recording.  Do you see 

that? 

A Yes.  

Q And you see that number two that:  EMATUM needs to ensure 

it has the required staff and indeed fishing permits, 

exclamation point, so as to undertake fishing activities and 

start contributing to the economics of the project, not least 

given more and more of the fishing vessels will shortly be 

dispatched to Mozambique.  Do you see that? 

A I do.  

Q And he says that:  The contractor will be writing a 

similar note focusing more on the operational side of things.  

Do you see that? 

A Yes.  

Q Contractor, that's Privinvest? 

A Abu Dhabi MAR.  

Q Abu Dhabi MAR, the subsidiary of Privinvest? 

A Yes.  

Q And if we can turn to 1995-A, this is a letter that 

Palomar sent signed by Mr. Schultens to EMATUM.  Do you see 

that? 

A Yes.  
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Q And in this letter, if we look at the first paragraph, it 

says:  We write to you with regards to the current state of 

EMATUM.  Whilst Palomar Capital Advisors has no duty to do so, 

we feel compelled to set out our concerns as regards the lack 

of progress EMATUM has made since its incorporation.  

Do you see that? 

A Yes.  

Q The second paragraph speaks of the upcoming interest 

payments that, and principal payments that EMATUM is going to 

have to be paying soon.  

A Yes.  

Q And then let's look at the next paragraph.  It says:  In 

this context, we find EMATUM's lack of progress in gearing up 

for operations a cause for concern.  We understand that 

staffing levels remain inadequate and that, more importantly, 

EMATUM has not yet obtained the requisite fishing permits to 

allow it to commence with fishing activities.  Without fishing 

permits, the vessels are of no use to EMATUM and cannot begin 

to contribute to the company's financial well-being.  The 

current state of the company also leads us to conclude that 

the day-to-day management of the company has been lacklustre 

at best.  The situation is wholly unacceptable and needs to be 

addressed without delay.  

MR. BINI:  Objection.  

THE COURT:  Well, there's no question yet so you 
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can't object.  

What is your question?  I thought you said do you 

see that language.  Is that your question?  

MR. SCHACHTER:  I actually didn't even ask that.  I 

was reading that section and new I move to -- 

THE COURT:  Well, is there no question?  Then the 

objection is sustained.  You have to ask questions.  

Q Do you see that language? 

A Yes, sir. 

THE COURT:  Okay.  Overruled.  Next.  

I know it's very technical, ladies and gentlemen of 

the jury, but we have these rules and my friends at the 

appellate courts expect me to enforce them.  Okay.  

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Q Let's talk about the MAM project, Mr. Pearce.  You 

testified about this project with a company in Mozambique 

called Mozambique Asset Management.  Do you recall that? 

A Yes.  

Q And that MAM project had two goals, is that correct? 

A That was my understanding, yes.  

Q Its first goal was to build a shipyard in Mozambique, is 

that right? 

A Yes.  

Q And its second goal was to provide maintenance for the 

vessels that had been supplied to EMATUM and to ProIndicus, is 
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that right? 

A That's how the business plan was built.  

Q Now, you are aware, are you not, that the President of 

Mozambique told Mr. Boustani that he wanted to establish a 

national shipbuilding industry in the country of Mozambique? 

A I do not recall that statement.  

Q Well, you testified that he sent his son to be an 

apprentice at Privinvest shipyard in Germany in 2014.  Do you 

recall giving that testimony?  

A I do recall testifying that Armando who was the son was 

sent to one of the Privinvest shipyards, I believe, in 

Germany.  

Q And you said it was to be an apprentice there?

A Again, I don't recall if I used that word but it would be 

appropriate in this context.  

Q And I believe you said that Armando, the President's son, 

I believe you said he was lazy and generally didn't turn up to 

work.  Do you remember that testimony? 

A That is what the defendant told me, yes.  

Q But the intention of him being there was to give him work 

experience at Privinvest shipyard in Germany, isn't that 

correct? 

A I only know what the defendant told me.  He told me that 

the defendant -- sorry -- the President at the time was upset 

at his son's lack of getting a job or doing anything other 
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than being a Lothario so he sent him to Privinvest. 

THE COURT:  Counsel, since you, yourself, are saying 

you asked these questions before, even though there's no 

objection to it being asked and previously answered, could you 

move on to questions that you haven't asked before and haven't 

received answers to before?  I would appreciate it.  I'm sure 

the jury would appreciate it.  So you don't need to re-plow 

the same ground.  Go ahead.  

MR. SCHACHTER:  Yes, Your Honor.  

Q After Privinvest entered into a contract with MAM, MAM 

then borrowed money from VTB to finance the shipyards and 

maintenance contract, is that correct? 

A I don't recall the timing of the two, two events but MAM 

did borrow money from VTB.  

Q And that was a direct loan from VTB to that Mozambican 

company, correct? 

A Yes, sir.  

Q And you're unaware of any U.S. investors in any loan from 

that Russian bank to that Mozambican entity, are you? 

A I'm not aware of how VTB had set up the loan.  

Q In fact, you're not aware of any investors who purchased 

any part of the MAM loan whatsoever, isn't that correct? 

A I'm only aware of the hedging of 100 million of that 

loan.  

Q To a Portuguese bank? 
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A I think it's a Mozambican subsidiary of a Portuguese 

bank, sir.  

Q But aside from that, you're not aware of any investors 

and certainly not any U.S. investors? 

A No, I did not work at VTB. 

THE COURT:  Do not speak over -- 

THE WITNESS:  Work -- 

THE COURT:  Hang on.  

Put the question again, pause and then give an 

answer.  Put the question again, Counselor.  

Q You didn't know about what VTB was doing with that loan 

because you didn't work at VTB, is that correct? 

A Yes.  

Q And Mr. Boustani also didn't work at VTB, did he? 

A No.  

Q You testified that you received $10 million in Palomar 

dividends in connection with the MAM loan, is that right? 

A I did, yes.  

Q To be clear, you didn't have any influence over VTB's 

decision to lend money to that Mozambique an entity MAM, did 

you? 

A No, other than the involvement in the due diligence and 

the preparation of the business plan and the project, I was 

not involved in the approval processes at VTB.  

Q And you understood that the MAM loan amount was within 
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Mozambique's IMF decrements, is that correct? 

A I did -- sorry.  Concession, non-concessionary decrement.  

Q Now, you also testified on direct that you thought that 

the MAM business plan would not work, do you recall telling 

that to the jury? 

A Yes.  

Q You testified that it seemed unlikely to you that nations 

would want to buy vessels built in Mozambique when they could 

buy vessels built in Germany or France, do you recall that? 

A I recall not using exactly those words but that concept, 

yes.  

Q Fair to say, sir, you're not an expert on the 

shipbuilding industry, are you? 

A Those are the words which was missing from your previous 

statement.  I think I qualified my answer earlier like that.  

THE COURT:  The question you're now being asked is 

are you an expert in the shipbuilding industry?  

THE WITNESS:  I am not. 

THE COURT:  Next question.  

Q You do not know whether the oil and gas companies and 

other industries that were taking root in Mozambique at that 

time would need to maintain and build vessels in Mozambique, 

you don't know whether they did or did not? 

A No.  All I knew was that the field development plan had 

been delayed.  
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Q And just because you thought that MAM would be 

unsuccessful, that does not mean that Mr. Boustani thought 

that the MAM project would be unsuccessful, isn't that true? 

A Absolutely true.  

Q Because you were not always on the same page as 

Mr. Boustani, were you? 

A No.  

Q Sometimes Mr. Boustani would express excitement to you 

about these Mozambican projects, isn't that correct? 

A Yes.  

Q And sometimes you did not share that excitement, correct? 

A I don't recall when I did or did not share or not share 

excitement.  

MR. SCHACHTER:  Your Honor, I would offer Government 

Exhibit 2538. 

THE COURT:  Any objection to Government 2538?  

MR. BINI:  No objection, Your Honor. 

THE COURT:  It's admitted.  You may publish.  

(So marked.) 

MR. SCHACHTER:  Can we please look, Mr. McLeod, at 

the bottom e-mail from Mr. Boustani.  

Q You see where Mr. Boustani writes, "Updates" is the 

subject matter and he writes to you and Ms. Subeva, is that 

correct? 

A Yes.  
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Q It's October 24, 2013? 

A That is correct.  

Q And he writes:  Have great news for ProIndicus.  The 

decree will give them exclusivity over sea and all territorial 

lands including protecting national infrastructure, i.e., Vale 

and Rio will pay them.  

Do you see that? 

A I do.  

Q Do you know what Vale and Rio are? 

A Yes, they're coal mining companies -- well, excuse me.  

Vale is a Brazilian coal mining company and Rio is an 

international commodities firm which has or had coal assets in 

Mozambique coal mines. 

THE COURT:  Is that the full name, Rio?  

THE WITNESS:  Rio Tinto. 

THE COURT:  Rio Tinto or Rio Alto?  

THE WITNESS:  I believe it was Rio Tinto, sir.

THE COURT:  All right.  Go ahead.  

Q Mr. Boustani says:  Today, Anadarko alone pays $200,000 a 

day for protection.  Basic boats and armed men.  

Do you see that? 

A Yes.  

Q That's a reference to the oil company Anadarko which had 

purchased concessions, a large concession to develop natural 

gas in the Rovuma basin in Mozambique, is that right?  
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THE COURT:  Would you spell that for the reporter, 

please?  

MR. SCHACHTER:  Of course.  Anadarko, 

A-N-A-D-A-R-K-O.  Rovuma, R-O-V-U-M-A, if I got that right.  

THE WITNESS:  I think so.  

MR. SCHACHTER:  Basin.  

Q And what Mr. Boustani is communicating is that the gas 

company, Anadarko, that company alone pays $200,000 a day for 

protection, boats and armed men, do you see that? 

A I do.  

Q And he's saying this is a service that according to his 

e-mail, he believes ProIndicus is going to be given an 

exclusive right to provide that service in Mozambique, is that 

correct?  Is that how you read his e-mail?  

A The original premise to the project was predicated on the 

oil and gas companies, Anadarko and the other operator, ENI, 

paying, paying for, paying security fees for the protection of 

their offshore vessels.  

Q And then do you see where at the very bottom where it 

says:  ProIndicus can easily generate $500,000 a day from the 

four companies, do you see that? 

THE WITNESS:  I do.  

Q And actually a little bit above that, do you see where he 

talks about the Prime Minister gave them a big punch, that's 

the IMF, yesterday by saying we are proud of this project and 
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you should congratulate us instead of picking and, in fact, we 

need more boats? 

A Yes.  

Q It goes on to say, The Minister of Finance is thinking of 

merging EMATUM and ProIndicus by putting all the patrolling 

elements in ProIndicus, and that he thinks it is better to 

refinance in 2015.  Do you see that? 

A I do.  

Q And then let's look at your e-mail right above that.  

You write to Mr. Boustani.  What do you write?  

A That all sounds fantastic.  

Q But that not what you then told Ms. Subeva, did you? 

A No.  

Q What -- 

A Sorry.  Excuse me.  Fantastic as in fantasy, the 

alternative use of the word "fantastic," sir.  

Q I'm sorry?  

A "Fantastic" could be wonderful or "fantastic" could 

emphasize the fantasy nature of the element.

THE COURT:  Just like story can be the truth or 

story can be made up.  

Ladies and gentlemen of the jury, it's a couple of 

minutes to 1 o'clock.  We are going to take our lunch recess 

now.  We are going to resume at 2:15 and we'll talk about 

fantasies, stories, however, we are not going to talk about 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - cross - Schachter

CMH     OCR     RMR     CRR     FCRR  

1314

the case until you get the case at the end of all the 

evidence.  

So have a nice lunch.  See you at 2:15.  

(Jury exits.) 

THE COURT:  You may step down, sir.  Thank you.  

(Witness steps down.) 

THE COURT:  You may be seated, ladies and gentlemen.  

The jury has left the courtroom.  Do we have any 

issues we need to discuss in the presence of the defendant and 

all counsel of record but before we take our luncheon break?  

MR. BINI:  Not from the government.  Thank you, 

Your Honor. 

THE COURT:  From defense counsel?  

MR. JACKSON:  No, Your Honor.  Thank you. 

THE COURT:  Thank you.  Have a nice lunch.  See you 

at 2:15.  

(Luncheon recess.)
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AFTERNOON SESSION

2:15 p.m.

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.

THE COURT:  We have the appearances and I see all 

counsel of record present.  The Defendant is being produced. 

Do we have any issues we need to address before we 

bring the jury in? 

MR. BINI:  Not from the Government, your Honor. 

MR. JACKSON:  No, your Honor.

THE COURT:  All right.  Please bring the witness 

back and we will now bring in the jury.

Mr. Jackson, will you tell the CSO to bring the jury 

in?

MR. SCHACHTER:  Your Honor, may I return to the 

podium? 

THE COURT:  Yes, of course.

MR. BINI:  I'll put the witness back on the stand, 

your Honor.

(Witness resumes stand.)

THE COURT:  Good afternoon, sir.

(Jury enters.)

THE COURT:  Thank you, ladies and gentlemen of the 

jury.  Again, I appreciate your time and your attention.  

Please be seated, and we're now going to continue with the 
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cross-examination.

You may continue, counsel.

MR. SCHACHTER:  Thank you.  

Your Honor, may we publish again government 

Exhibit 2538, the exhibit where we left off? 

THE COURT:  You may.

(Exhibit published to the jury.) 

ANDREW PEARSE,

called as a witness, having been previously duly

sworn, was examined and testified as follows: 

CROSS-EXAMINATION

BY MR. SCHACHTER (Continuing): 

Q Mr. Pearse, this is where we left off.  You had just 

defined for us the word "fantastic."  I'm going to take us up 

a little bit further.  

After you wrote to Mr. Boustani and Ms. Subeva, That 

all sounds fantastic, exclamation point, you then cut 

Mr. Boustani out of the e-mail chain; is that correct?

A I did.

Q And you e-mailed just Ms. Subeva; is that right?

A Yes.

Q And please read what you wrote. 

A Utter shite.  Between the two of us, of course.

Q Does the words "utter shite" have more than one meaning?

A Not that I'm aware of, sir.
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Q So, you then, after writing to Mr. Boustani, That all 

sounds fantastic, wrote to Ms. Subeva, Utter shite.  Between 

the two of us, of course. 

A Yes.

Q When you wrote "between the two of us," you meant between 

you and Ms. Subeva; is that correct?

A Yes.

Q And then Ms. Subeva responds to your e-mail; does she 

not?

A She does, yes.

Q And she wrote:  Phew, got me worried for a moment.

Do you see that?

A I do.

Q Does it appear to you that Ms. Subeva may have been 

confused thinking that when you wrote to Mr. Boustani that 

that all sounds fantastic, that she may have been believed 

that you meant great?

A No, I believe she was worried about the contents of the 

starting e-mail.

MR. SCHACHTER:  I'd like to now show the witness and 

counsel Defense Exhibit 1552.  And we'll offer that. 

THE COURT:  Any objection to 1552?

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Defense Exhibit 1522 so marked.)
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(Exhibit published to the jury.)

Q Starting at the bottom, if we may, Mr. Boustani has 

forwarded to you -- I'm sorry, at the bottom he forwards to a 

number of people at Credit Suisse.  He writes:  Dear all, 

We'll be sending you shortly the official press release from 

the Mozambican Government in response to the distorted media 

coverage related to the latest incident in the country. 

Do you see that?

A I do.

Q And he forwards that e-mail on to you and Ms. Subeva; is 

that correct?

A Yes.

Q And then Ms. Subeva writes to you, again cutting 

Mr. Boustani out of the e-mail chain. 

Do you see that?

A I do.

Q And she writes:  No wonder he's grumpy.  The news isn't 

great.  There was a RENAMO attack and fears civil war could 

resume as they annulled the 1992 peace accord with the 

government. 

Do you see that?

A I do.

Q And the reference to news of a "RENAMO attack," you 

understand that RENAMO is an opposition group in Mozambique to 

the ruling party called FRELIMO?
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A Yes.

Q And you understood that those are the two parties that 

fought a lengthy civil war in Mozambique?

A Amongst others, yes.

Q In this time period, in October 2013, there had been a 

RENAMO attack and fears that civil war could resume; do you 

recall that?

A I don't recall it, but I believe there was trouble at 

that time.

Q And Ms. Subeva writes that Mr. Boustani is grumpy; do you 

see that?

A I do.

Q And then you write to Ms. Subeva:  Timing was rather good 

to have done so much by now. 

Do you see that?

A I do.

Q And you have a smiley face emoji?

A Yes.

Q And the timing that you're referring to is that VTB had 

in advance of this RENAMO attack agreed to loan to EMATUM an 

additional $350 million; is that correct?

A I believe that's correct.

Q And then after being forwarded information that 

Mr. Boustani is grumpy.  And on information about the RENAMO 

attack, Ms. Subeva says:  I've been thinking about this all 
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day.  Just really incredible result.  The universe is smiling 

and so am I.

Do you see that?

A I do.

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q Now, one more moment on the Government Exhibit 251, which 

is the loan participation note offering circular that you 

testified about. 

A Yes.

(Exhibit published to the jury.)

Q I believe you said that you don't recall actually ever 

reading that offering circular; is that correct?

A Not in its entirety, no.

Q I'm going to show you Defense Exhibit 1997 and 1997-A. 

MR. SCHACHTER:  And we'll offer those. 

THE COURT:  Any objection to 1997 and 1997-A? 

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Defense Exhibits 1997 and 1997-A so marked.)

(Exhibit published to the jury.)

Q This is an e-mail from Ms. Subeva to you and Mr. Kroll, 

dated December 12, 2013. 

Do you see that?

A I do.

Q It says the attachment is the Mozambique offering 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

1321

circular.  

Do you see that?

A I do.

Q And Ms. Subeva writes:  Please find attached the offering 

circular of the Mozambique bond.  Just by way of background, 

our borrower EMATUM is not a party to the bond.  The bond in 

an LPN format was just used by banks to take them out of the 

loan.

Do you see that?

A I do.

Q And this e-mail to you attached a copy of the offering 

circular; did it not?

MR. SCHACHTER:  Can we publish, please, Defense 

Exhibit 1997-A? 

THE COURT:  Yes, it's admitted.

(Exhibit published to the jury.)

Q And do you recognize that to be the offering circular?

A Yes.

Q Fair to say you don't read every attachment that you 

receive in every e-mail; is that correct?

A That is fair.

Q Particularly when it's a very lengthy document; is that 

fair to say?

A When the document is such that I don't need to read it 

all, I do not read the whole document.
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MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q I'd like to now discuss the circumstances that led up to 

the exchange of the loan participation notes for a Eurobond 

which was directly issued by the Government of Mozambique.

You testified, I believe, on direct examination that 

the -- that Eurobond exchange occurred in -- it began in March 

of 2016; is that correct?

A I think the process to get the exchange finalized began 

earlier with the appointment of the arranger banks or the lead 

managers sometime the year earlier.  But the process to issue 

the bond, I believe, started in March, the technical process 

of 2016.

Q You understand that there was a process in which there 

was something called an exchange -- I believe you called it an 

exchange offering memorandum or an exchange offering circular 

was provided to investors so that they could decide whether to 

vote in favor of exchanging their loan participation notes for 

these eurobonds?

A I don't recall that level of detail, sir.  It wasn't 

something I was familiar with.  I described it as "offering 

circular."  I don't think I used the word "exchange," sir.

Q You're not familiar with the exchange process? 

A The high level of how it works, the exchange of one bond 

into another, no, it's not to my area of expertise.

Q Do you recall Mr. Bini asked you about that?  
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Is that true?

A About the sovereign eurobonds? 

Q Yes, sir, he did. 

A Yes, sir, he did.

Q And I believe in front of you is Government Exhibit 241.

Do you recognize that, the other thick document 

right below that one?

A Yes, sir.

Q Is that the exchange offering memorandum? 

A Yes, it is.

Q Mr. Bini showed you that during your examination?

A Yes, sir. 

Q Now, Mr. Bini, I believe, asked you whether that document 

had disclosed that the Proindicus and MAM loans were on the 

verge of default. 

Do you remember him asking you about that?

A Yes.

Q And you are aware that because Mozambique had guaranteed 

the Proindicus and the MAM debts, that if those state-owned 

companies didn't pay their debts, then Mozambique was required 

to.

Is that correct?

A Yes.

Q It was public information in advance of that exchange 

process that Mozambique was having trouble paying its debts; 
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isn't that correct?

A I don't recall.  I mean, it's a single B rated country, 

which would suggest it has a significant financial risk, but I 

don't recall any public information around a specific issue.

MR. JACKSON:  Your Honor, we'll offer Defense 

Exhibit 1959.

THE COURT:  Any objection? 

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Defense Exhibit 1959 so marked.)

(Exhibit published to the jury.)

Q Sir, showing you Defense Exhibit 1959, this is a Fitch 

downgrade of Mozambique to the level B, dated October 30, 

2015.  

Do you see that?

A I do.

Q And that is nearly six months before investors would 

ask -- were asked whether they would agree to exchange their 

loan participation notes for eurobonds; isn't that correct?

A Yes.

Q And in this Fitch rating, it states that --

MR. SCHACHTER:  Mr. McLeod, can we go a little bit 

further down?  

First two paragraphs, actually, under "medium."

Q Do you see where it says:  Mozambique's fiscal profile 
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has deteriorated sharply over the past year. 

A Yes.

Q Reflecting high budget deficits, a rapid rise in public 

debt. 

Do you see that?

A Yes.

Q And then in the next paragraph, do you see where it says:  

Government debt has continued to rise rapidly.

Do you see that?

A Yes.

Q And then in the middle of that paragraph, do you see a 

specific reference in Fitch's rating to -- it says:  However, 

increased borrowing by state-owned entities on which there is 

limited transparency and the potential use of state guarantees 

represents important risks to our forecasts.

Do you see that?

A I do.

Q And state-owned enterprises -- well, withdrawn. 

Proindicus was a state-owned enterprise; is that 

correct?

A I don't know if it fits within that definition, but it 

was a company owned by the ministries of the Mozambican 

government.

Q And so was MAM, MAM was also a state-owned entity?

A I don't know what definition they used, but it was a 
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company owned by Mozambican ministries.

Q And they were guaranteed by -- their debts were 

guaranteed by the State of Mozambique?

A Yes.

Q And this information was available to investors before 

they decided whether to exchange their LPNs for eurobonds; was 

it not?

A I believe the Fitch rating reports are public documents.

Q Do you recall that shortly after Fitch downgraded 

Mozambique's credit rating, that Moody's placed Mozambique on 

what's called a "review for downgrade"?

A I don't.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 1960.

THE COURT:  Any objection?

MR. BINI:  No objection, your Honor.

THE COURT:  Admitted.  You may publish.

(Defense Exhibit 1960 so marked.)

(Exhibit published to the jury.)

Q This is a Moody's rating action stating that Moody's 

places Mozambique's B2 government rating on review for 

downgrade.

Do you see that?

A I do.

Q You see that it's dated December 17, 2015?
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A Yes.

Q So, that information that's contained here would have 

been available to investors about three months before they 

were asked whether they wished to exchange their loan 

participation notes for eurobonds.

Is that correct? 

A I believe the Moody's investor reports are available to 

investors.

Q And then do you recall that in March of 2016 is when the 

Country of Mozambique announced that it was offering to 

exchange these EMATUM LPNs for eurobonds?  

Do you recall that the offer was made in March?

A I believe it was during March, yes.

Q And do you recall that after that announcement, that all 

three credit rating agencies all lowered or announced that 

they were considering lowering Mozambique's credit rating?

A I do.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibits 1961, 1962, and 1963.

THE COURT:  Any objection.

MR. BINI:  Can we briefly see them, your Honor?

No objection on 1961.

THE COURT:  Admitted.

(Defense Exhibit 1961 so marked.)

MR. BINI:  No objection to 1962.
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THE COURT:  Admitted.

(Defense Exhibit 1962 so marked.)

MR. BINI:  No objection to 1963.

THE COURT:  Admitted.

(Defense Exhibit 1963 so marked.)

THE COURT:  You may publish.

MR. SCHACHTER:  We'll start with 1961, your Honor.

(Exhibit published to the jury.)

Q You see where this rating action is dated March 11, 2016?

A Yes.

Q It says that:  Fitch places Mozambique's IDRs on rating 

watch negative. 

Do you see that?

A I do.

Q Do you see where it says in the last sentence of the 

blown-up part:  In Fitch's view, the offer could constitute a 

distressed debt exchange under the agency's criteria, which we 

would consider a default event. 

Do you see that?

A I do.

Q And that's a reference to the Mozambican government -- I 

should have read that other part. 

The Mozambican government has announced it will 

offer a debt exchange to holders of outstanding bonds issued 

by state-owned EMATUM.  The offer announced on March 9 of 2016 
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seeks to exchange 697 million in outstanding liabilities for a 

fixed rate sovereign note due 2023.

Do you see that?

A Yes.

Q So, this is after there was this announcement, but this 

is before investors actually had to make a decision; is that 

correct?

A I don't know when the investor made a decision.  It was 

certainly before the bond close.

Q As of March 11, 2016, it was available to investors that, 

in Fitch's view, basically these were, in their view, in 

default, or this was a default event. 

A To the best of my knowledge.

MR. SCHACHTER:  And then if we can briefly look at 

Defense Exhibit 1962.

(Exhibit published to the jury.)

Q Which is the action by Standard & Poor's, which is also a 

rating agency. 

Is that correct?

A It is.

Q And they wrote on March 15, 2016:  We, therefore, expect 

such an exchange offer to be tantamount to default according 

to go our criteria. 

Do you see that?

A I do.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

1330

Q And you just don't remember whether the actual time at 

which investors need to make a decision as to whether they 

wish to exchange their LPNs for those eurobonds is after 

March 15 and after this information was made available to 

investors?

A I don't know when investors were making their decisions.  

I do know this was before the exchange date.

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Thank you.

Q You testified that you believe that the overall debt 

numbers that were disclosed in the exchange offering circular 

were accurate. 

Is that true?

A Yes.

Q Now, do you recall that you, Mr. Schultens, and 

Ms. Subeva had prepared an analysis of Mozambique's sovereign 

debt after the IMF released a report in January of 2016?

A Yes.

Q I'm going to show you --

MR. SCHACHTER:  I'll offer Defense Exhibit 1768 and 

1768-A.

THE COURT:  Any objection? 

MR. BINI:  If we can see them.

No objection, your Honor.

THE COURT:  Admitted.  You may publish.
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(Defense Exhibits 1768 and 1768-A so marked.)

(Exhibit published to the jury.)

Q In this e-mail, dated February 4, 2016, you wrote to 

Mr. Rosario, copying Ms. Subeva and Mr. Schultens.  

You wrote:  Dear Dr. Rosario, Attached is our 

analysis of the Mozambique sovereign debt position as 

disclosed in the latest IMF report.

Do you see that?

A Yes.

Q You write that:  I believe it would be helpful to the 

bond process if the Minister of Finance were to confirm the 

accuracy of our conclusions. 

Do you see that?

A Yes.

Q You didn't include Mr. Boustani in this communication 

regarding the Mozambique sovereign debt position, did you?

A No.

Q And if we can just look briefly at your memo, Defense 

Exhibit 1768-A. 

(Exhibit published to the jury.)

Q Do you recall that this is the analysis of Mozambique's 

sovereign debt that you, Ms. Subeva, and Mr. Schultens 

provided to Mr. Rosario?

A Yes.

MR. SCHACHTER:  You can take that down, please, 
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Mr. McLeod.

Q You also testified about something called a "roadshow." 

Do you recall that?

A Yes.

Q And I believe you said these were meetings that take 

place with investors.  

Is that right?

A Yes.

Q And you testified that the roadshow is when the arranger 

takes the issuer of the Eurobond around to meet with 

investors; is that right?

A I believe that's what I said, yes.

Q Now, the "arrangers," that's in this case Credit Suisse 

and VTB; is that correct?

A Yes.

Q And the issuer is the Republic of Mozambique?

A Correct.

Q That's because these eurobonds are being issued by the 

Country of Mozambique?

A Yes.

Q Privinvest was not an arranger of the Eurobond. 

A No.

Q Privinvest was not an issuer of the Eurobond. 

A It was not.

Q You never attended a roadshow with investors. 
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A I did not.

Q And Mr. Boustani did not attend any of the roadshows with 

investors, did he?

A He did not.

Q Are you aware that the vote to approve the exchange 

occurred on April 1?

A I am not, no.

Q Did you know that that vote took place at the law office 

of Latham & Watkins in London?

A I did not, no.

Q Do you recall that before the exchange, a lawyer at 

Latham & Watkins sent an e-mail with documents for the 

exchange participants?

A I don't recall that either.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 1992, 1992-A, 1992-B, and 1992-C.

THE COURT:  Any objection?

Show them to the Government, please.

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Defense Exhibits 1992, 1992-A, 1992-B, and 1992-C 

so marked.)

(Exhibit published to the jury.)

Q This is an e-mail from James Baxter at Latham & Watkins; 

is that correct?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - Cross - Schachter

LAM     OCR     RPR

1334

THE COURT:  James Baxter of Latham & Watkins is the 

question. 

Will you blow it up so it's more visible? 

A Yes, it is.

THE WITNESS:  Excuse me, your Honor.

THE COURT:  It's all right.

Q He writes:  Dear All, Attached are the draft meeting 

documents for the noteholder meeting on Friday, 1 April, along 

with a draft of the supplemental trust deed and waiver letter 

to the EMATUM facility agreement.  Please would you revert 

with any comments by the end of Wednesday.

Do you see that?

A Yes.

Q And he includes -- he sends the e-mail to people who were 

involved in something called "Project Albacore." 

Do you see that?

A I do.

Q And do you understand Project Albacore -- can you explain 

what that is?

A Albacore, this is a project related to the exchange.

Q Sometimes when there's a transaction, do sometimes people 

give a project name for, like a code name for, some kind of 

announcement that's going to occur or some kind of 

transaction?

A It's common for banks to provide code names, particularly 
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when it's related to a market-sensitive transaction.

Q And this exchange offer, do you recall that that was 

called Project Albacore?

A I do now, sir, yes.

Q And there's about -- so, this e-mail is sent to the 

Project Albacore Latham & Watkins team; is that right?

A I don't know who the Latham & Watkins team were, sir.

Q Do you see a group list, Project Albacore LW team?

A Yes.

Q And there's about three dozen or so people on this 

e-mail?

A Certainly a lot of them.

Q You're on this e-mail?

A I am.

Q And Ms. Subeva is on this e-mail?

A She is.

Q There's people from Credit Suisse from this e-mail?

A Yes.

Q People from VTB?

A Yes.

Q As well as people from law firms like Linklaters and 

Clifford Chance?

A Yes.

Q And there's lawyers from Mozambican law firms; is that 

right?
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A Yes.

Q From Ernst & Young?

A Yes.

Q And also listed on this is people from a company called 

Lucid.  

Do you know what Lucid is?

A I don't.

Q Is Mr. Boustani's name anywhere on this e-mail?

A Not that I can see.

Q I'd like to speak to you --

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q I'd like to now speak to you about the Eurobond exchange 

offering circular that Mr. Bini asked you about, Exhibit 241 

in front of you.  I'd like to direct your attention to the 

first page of the offering circular.

(Exhibit published to the jury.)

Q It describes the issuer -- the new notes issuer as the 

Republic of Mozambique?

A Yes.

Q And it talks about the existing notes issuer as that 

Dutch company that we've talked about in Mozambique, EMATUM 

Finance 2020 BV?

A It does.

MR. SCHACHTER:  And if we go to the third page, Mr. 

McLeod, of the offering circular, there's a reference to two 
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dealer managers.  

(Exhibit published to the jury.)

Q I'm not seeing it on the this page, but do you recall 

there were two dealer managers in connection with this 

exchange, Credit Suisse and VTB Capital?

A I don't recall the dealer managers, but there were two 

banks who were involved in managing the bond issue.

(Continued on the following page.) 
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CROSS-EXAMINATION (Continuing)

BY MR. SCHACHTER: 

Q Now, this offering circular, this is really a number of 

statements that are being made by the issuer, which is 

Republic of Mozambique; is that correct? 

A To the best of my knowledge, yes. 

Q Fair to say Privinvest is not making any representations 

to any investors in this offering circular? 

A It is not. 

Q And Mr. Boustani isn't making any representations to any 

investors in this offering circular? 

A He is not. 

Q I would like to direct your attention briefly to page 166 

of the offering circular.  Do you see a section entitled 

"Offer and Distribution Restrictions"? 

A Yes. 

Q And then there is a subsection here about -- this speaks 

of restrictions on who can invest in the Eurobonds; is that 

correct? 

A I believe so.

Q And there is a subsection here about U.S. restrictions 

that apply to the Eurobonds?  

A I have not seen this language before, no. 

Q Well, do you now see that it says, "That neither the 

exchange offer nor the new notes has been registered under the 
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United States Securities Act of 1933, or any other securities 

laws and the exchange offer is only directed at and the new 

notes are own being offered and will only be issued to holders 

of record of existing notes who can represent that they are 

either qualified institutional buyers, as defined in Rule 

144A, under the Securities Act, or outside the United States 

and not U.S. persons."  

Do you see that?  

A I do. 

Q So there's only two kinds of investors that can buy these 

Eurobonds; those would be qualified institutional buyers and 

foreign investors, those that are non-U.S. persons; is that 

correct? 

A I'm sorry, sir.  I'm not a U.S. securities lawyer.  I can 

only read that paragraph along with you. 

Q Do you have an understanding? 

A Based on reading that, yes, sir. 

Q No, no, I'm sorry.  Do you have an understanding that 

qualified institutional buyer is an institution that has more 

than $100 million? 

A I didn't know that, sorry.  

Q You don't have a specific understanding of what the term 

qualified institutional buyer means? 

A No.  My expertise was more in the loan market.  I did 

very little by way of bond issues, so I don't have the 
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expertise either as a lawyer or a banker. 

Q Now, this exchange offer provides information about the 

Republic of Mozambique, does it not? 

A I believe it does. 

Q And I believe that you testified, when Mr. Bini asked 

you, that the total spending of the Government of Mozambique 

is -- was approximately $2 billion.  Do you remember giving 

that testimony? 

A I said I believe the budget was approximately $2 billion. 

Q I would like to direct your attention to page 74 and 75 

of this exhibit, where it provides information on Mozambique 

Government spending.  Let's move on.  

Is it possible you're wrong about that and that the 

budget maybe about twice that size? 

A Yes. 

Q All right.  Now, and information about Mozambique's -- 

well, withdrawn.  

Mr. Bini asked you whether the Proindicus and the 

MAM loans were mentioned in the exchange.  Do you recall that?  

A I believe he did, yes. 

Q And I'd like to direct your attention to page 124 of the 

information memorandum.  Actually, withdrawn.  

The information memorandum also listed certain risk 

factors about Mozambique.  Do you recall that?  

A I don't. 
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Q I'd like to direct your attention to page -- Government 

Exhibit 241 at 71.  Do you see the page that's labeled risk 

factors? 

A Yes, sir. 

Q And then below that, do you see where it then discusses 

some of the risk factors, risks relating to the Republic of 

Mozambique? 

A Yes. 

Q And it tells investors that investing in securities 

involving emerging markets such as Mozambique generally 

involves a higher degree of risk than more developed 

countries.  Do you see that? 

A I do. 

Q Then it goes on to say that one of the risk factors, it 

says in bold, it states -- 

MR. SCHACHTER:  The section on risks of corruption, 

Mr. McLeod, on page 74 to 75.  

Q Do you see that in advance of deciding whether to 

exchange for the Eurobonds investors were warned failure to 

address actual and perceived risks of corruption and money 

laundering may adversely affect Mozambique's economy and 

ability to attract foreign and direct investments.  Do you see 

that as information provided to investors? 

A Yes. 

Q And under this risk factor on the next page.  
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MR. SCHACHTER:  Can you below that up.    

Q Do you see where it says, "Corruption is prevalent in 

Mozambique"? 

A Yes. 

Q And, sir, to be clear, this is a statement by the country 

of Mozambique; isn't that correct? 

A Yes. 

Q So this is Mozambique telling investors, before they 

decide whether to exchange for Eurobonds, Mozambique is 

telling those investors corruption is prevalent in Mozambique; 

is that correct? 

A Yes. 

Q And investors were also told Mozambique was ranked 119th 

out of 174 in Transparency International's 2014 Corruption 

Perceptions Index.  Do you see that? 

A I do. 

Q It goes on to say -- do you see where it goes on to talk 

about a public survey -- 

MR. SCHACHTER:  A little further down, please, Mr. 

McLeod.  

Q Do you see where it goes on to tell investors that in 

2011 Transparency International Survey of Public Opinion on 

Corruption in Southern Africa showed that Mozambicans reported 

the highest incidents of bribery in the region, 68 percent of 

people surveyed reported having paid a bribe in the previous 
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year, 48 percent of people had bribed the police, and 35 

percent had paid a bribe for education services?  

Do you see that in the warnings provided to 

investors before they decided to exchange? 

A I do. 

Q The offering circular also described news articles in 

which it was reported that EMATUM's proceeds were used to buy 

defense equipment instead of fishing vessels; is that correct?  

A Yes. 

Q And in there it says, "Subsequent press reports have also 

called into question whether all the proceeds of the issuance 

of the existing notes were used for authorized or appropriate 

purposes."  Do you see that? 

A Yes, I do. 

Q And this is included in the information told to investors 

before they decided to exchange; is that right? 

A Yes. 

Q And then it goes on to warn investors that continued 

corruption in the public sector and deficiencies in the 

systems for addressing money laundering activities could have 

a material adverse effect on the Mozambican economy and may 

have a negative effect on Mozambique's ability to continue to 

attract foreign investment and its ability to service debt, 

including the notes.  Do you see that? 

A Yes. 
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Q And then, finally, I'd like to direct your attention to 

at 79.  Do you see where investors were specifically warned 

statistical information published by Mozambique may differ 

from that produced by other sources and may be unreliable.  

Statistical information may also be more limited in scope and 

published less frequently than in the case of other countries, 

such that adequately monitoring of key fiscal and economic 

indicators maybe difficult?  Do you see that? 

A Yes. 

Q And investors were provided this information before they 

agreed to exchange; is that correct? 

A I believe so. 

MR. SCHACHTER:  Your Honor, may I have a moment?  

THE COURT:  You may.  

MR. SCHACHTER:  I have no further questions.  Thank 

you. 

THE COURT:  Thank you.  We will take our 15-minute 

break and then begin with the redirect and then have our hard 

five o'clock stop.  

Again, ladies and gentlemen of the jury, don't talk 

about the case yet.  We are not quite done.  

(Jury exits the courtroom.) 

THE COURT:  You may step down, Mr. Pearse.  Thank 

you. 

THE WITNESS:  Thank you, Your Honor.
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(Witness steps down.)  

THE COURT:  The jury has left the courtroom.  You 

may be seated, ladies and gentlemen.  The jury has left the 

courtroom.  

Do we have any procedural issues to discuss in the 

presence of the defendant while we have all counsel of record 

present?  

MR. BINI:  Not from the Government, Your Honor. 

THE COURT:  The defense?  

MR. JACKSON:  No, Your Honor.  Thank you. 

THE COURT:  We will see you in 15. 

MR. MEHTA:  Thank you, Your Honor.  

(Recess taken.) 

(In open court - jury not present.)  

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.  

THE COURT:  Thank you.  We have all appearances, all 

counsel of record are present.  We are having the defendant 

produced.  

Do we have any issues to address before we bring the 

jury in?

(Defendant present.)

MR. BINI:  Not from the Government. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  Please, Mr. Jackson, would you 
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have the CSO bring in the jury and we can have the witness 

return to the witness stand, please. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  Redirect. 

MR. BINI:  Yes, Your Honor.  

(Witness resumes stand.) 

THE COURT:  Thank you, ladies and gentlemen of the 

jury.  I appreciate your promptness again.  Please be seated.  

Ladies and gentlemen of the public, please be seated 

as well.  We are now having redirect up until about two 

minutes before five o'clock when we are going to end for the 

day today.  

Please be seated, Mr. Pearse.  Let me ask you, as I 

have before, did you speak with anyone about your testimony 

before the break?  

THE WITNESS:  I did not, Your Honor. 

THE COURT:  Please be seated.  Thank you.  

Now we are having redirect.  Mr. Bini. 

MR. BINI:  Thank you, Your Honor.

REDIRECT EXAMINATION

BY MR. BINI: 

Q Mr. Pearse, defense counsel asked you some questions 

about the EMATUM exchange offering document, Government 

Exhibit 241.  If I can ask you to look at that?

MR. BINI:  And Ms. DiNardo, if you could show it to 
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the jury.  

Q Is that the first page of Government Exhibit 241, Mr. 

Pearse? 

A Yes, sir, it is. 

Q I'd like to ask you about page 13 and 14.  

MR. BINI:  Which appears at 74 and 75 in the 

document, Ms. DiNardo.  

Q And specifically that section that defense counsel asked 

you about regarding failure to address actual and perceived 

risks of corruption and money laundering may adversely affect 

Mozambique's economy and ability to attract foreign and direct 

investment.  Do you remember being asked about that section, 

Mr. Pearse? 

A Yes, sir. 

Q And the defense counsel also asked you about the 

paragraph after that, where it indicates that corruption is 

prevalent in Mozambique? 

A Yes, he did, sir.

Q Do you have the document in front of you as well, Mr. 

Pearse? 

A Yes. 

Q Mr. Pearse, while this section speaks to actual and 

perceived risks of corruption and money laundering, does it 

make any mention of the millions of dollars that Privinvest 

and Jean Boustani paid to you in connection with the original 
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EMATUM loan? 

A Does the section contain anything?  No, sir, it does not. 

Q And does this section contain any information about the 

millions of dollars that Privinvest and Jean Boustani paid to 

Surjan Singh for the EMATUM loan? 

A No, it doesn't. 

Q In this corruption section, did it indicate anywhere that 

Privinvest and Jean Boustani had paid $50 million to the son 

of the president of Mozambique in connection with the 

Mozambican loans? 

A No, sir. 

Q Did you know those facts at the time of this offering 

circular? 

A Yes, I did. 

Q Did the defendant know those facts? 

A Yes, he did. 

MR. BINI:  You can take that down, Ms. DiNardo. 

Q Mr. Pearse, defense counsel asked you some questions 

regarding a business opportunity yesterday in Azerbaijan.  Do 

you remember that? 

A Yes, sir. 

Q Did Privinvest pay you for that?  

A No. 

MR. BINI:  I would ask Ms. DiNardo to publish to the 

jury 2747 in evidence.  
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Q Mr. Pearse, is this an e-mail that you reviewed on both 

your direct and cross-examination? 

A Yes, it is. 

Q And what was attached to this e-mail, Mr. Pearse?  

A A consulting agreement. 

Q And what's the date of Mr. Allam's e-mail to you of this 

consulting agreement? 

A 21st of March, 2014. 

Q If we can go to the attachment, 2747A in evidence.  

Is this the agreement that was attached, Mr. Pearse. 

A Yes. 

Q Was it a real agreement? 

A No. 

Q What is the date that this agreement claims to be 

entered? 

A March 23, 2013. 

Q Was any such agreement entered on that date? 

A No. 

Q And does it indicate Andrew Pearse, a consultant residing 

in Abu Dhabi, United Arab Emirates, Second Party? 

A Yes, sir. 

Q Were you a consultant residing in Abu Dhabi? 

A I was not.  

Q And if We look down to the terms and conditions.  What 

are these payments that are set out here?  What were they in 
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actuality, Mr. Pearse?  

A Excuse me, the first five and a half million of payments 

related to my agreement to reduce the subvention fee and share 

50 percent of the reduction with Mr. Boustani and Privinvest 

and the rest related to payments calculated by reference to 

the increase in the size of the Proindicus loan from 372 to 

$622 million for which I was paid two and a half percent. 

Q So just so that we are clear, when you say the first 

payments, is that A through D for the Proindicus subvention 

fee kickbacks? 

A Yes, sir.  

Q And for the payments that are E through K, what were 

those for?  

A Those related to the increase in the size of the 

Proindicus loan from the original 372 million to $622 million. 

Q How much did the subvention fee kickback total? 

A I'm sorry, could you repeat the question?  

Q How much did the kickbacks for the subvention fee total? 

A Five and a half million. 

Q And is that 50 percent of the $11 million reduction of 

the subvention fee? 

A Yes, sir, it is.  

Q As to the rest of the payments, you said you got two and 

a half percent of the Proindicus upsize? 

A I did. 
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Q How much was the upsize of the Proindicus loan? 

A In total, $250 million. 

Q What is two and a half percent of 250 million? 

A 6.25 million. 

Q Do E through K add up to $6.25 million? 

A Yes, sir. 

MR. BINI:  If we can take that down and look to 

Government Exhibit 3124 in evidence.  

Q Defense counsel asked you some questions regarding 

Palomar and I wondered or wanted to ask you, first, what's the 

date of this e-mail, Mr. Pearse?  

A 12th of May, 2013. 

Q If I can direct your attention to seven.  What is seven 

in this list of bullet points or numbers from the defendant 

Jean Boustani to you? 

A Would you like me to read it, sir?  

Q Yes, please.

A "Upsize of Proindicus loan cannot be part of Palomar.  As 

discussed, we leave the same initial parameters." 

Q How much were you to receive for investments that were 

handled by Palomar? 

A Investments, sir, or advising on financing?  

Q I'm sorry.  Does number five refer to a ten percent fee? 

A Yes. 

Q What was that for?  
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A That was for advising on the financing related to 

Privinvest projects. 

Q Was EMATUM going to be covered by five? 

A As stated, EMATUM hadn't formed into a project, but the 

expectation was that all future projects other than Proindicus 

would be covered by the ten percent fee. 

Q And what did you understand the defendant to mean when he 

said the upsize of the Proindicus loan cannot be part of 

Palomar? 

A I understood that fees that were paid to me for any 

increase in the Proindicus loan would not be at the rate of 10 

percent and paid to Palomar. 

Q Defense counsel asked you some questions regarding 

whether you hid from him, from the defendant, Surjan Singh's 

involvement in the criminal scheme.  Did you? 

A No. 

Q Did you discuss with the defendant Surjan Singh being 

involved in the criminal scheme? 

A Yes. 

Q Looking to number nine in this e-mail from May 12th of 

2013, did the defendant comment on Surjan Singh? 

A Yes, he does. 

Q Can you read nine to the jury? 

A "When would you leave CS?  Isn't it better to leave CS 

after locking the upsize of Proindicus at least, plus Senegal, 
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let's say, or can Surj take care of it?"  

Q What did you understand the defendant to mean when he 

said "or can Surj take care of it"? 

A I understood that to mean can Surjan take care of the 

role that I had played in relation to procuring Credit Suisse 

lend the original Proindicus loan for future projects.  

MR. BINI:  We can take this down, Ms. DiNardo. 

Q Mr. Pearse, defense counsel asked you a number of 

questions regarding the ownership of Palomar.  Can I show you 

at this time Government -- excuse me DX 1931A, which defense 

counsel showed you.  Do you remember looking at this slide 

with ownership structure? 

A Yes. 

Q For Palomar? 

A Yes, sir. 

Q Defense counsel asked you some questions regarding Akram 

Safa.  Who's Akram Safa? 

A I understand him to be the brother of Iskandar Safa. 

Q Did you deal with him with respect to Palomar? 

A I did not. 

Q Who did you believe were the actual partners of Palomar? 

A I believe them to be Iskandar Safa, Jean Boustani, and 

myself. 

Q Why did you believe those three individuals were actual 

partners of Palomar?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pearse - redirect - Bini

MDL     RPR     CRR     CSR

1354

A Because from the inception of the creation of Palomar as 

a company, the discussions were held with Mr. Boustani, Mr. 

Safa, all discussions that I had relating to the distribution 

of dividends and profits from the transactions that were 

undertaken by Palomar were with Mr. Boustani and Mr. Safa.  I 

don't recall Palomar entering into a project without the 

discussion with Mr. Boustani and Mr. Safa. 

MR. BINI:  If we can look at Government Exhibit 2528 

in evidence.  If we can look to the bottom e-mail.  

Q Who did you speak to regarding kickbacks to Surjan Singh 

for the EMATUM loan? 

A Mr. Boustani. 

MR. BINI:  You can take that down. 

Q Mr. Pearse, defense counsel asked you some questions 

regarding whether the indictment was accurate.  Do you 

remember that? 

A Yes, sir, I do. 

Q Mr. Pearse, do you recall that the indictment says that 

you received $45 million from Privinvest as part of a 

conspiracy to commit multiple crimes? 

A Yes. 

Q Mr. Pearse, did you receive $45 million from Privinvest? 

A I did. 

Q Were those payments kickbacks and unlawful proceeds from 

this criminal scheme? 
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A Yes.  They all related to the three projects we have been 

discussing for seven days. 

Q Who negotiated those payments with you? 

A Mr. Boustani. 

Q Mr. Pearse, did the indictment charge you with wire fraud 

conspiracy? 

A Yes, sir, it did. 

Q Did you plead guilty to that crime? 

A I did. 

Q Did you commit that crime with the defendant? 

A Yes, sir. 

Q Mr. Pearse, did the indictment charge you with money 

laundering conspiracy? 

A Yes. 

Q In your cooperation agreement with the Government, did 

you admit that money laundering conspiracy count is relevant 

conduct for the judge to consider? 

A I did. 

Q And did you commit that crime with the defendant?  

A To the best of my knowledge, yes. 

Q Did the defendant help you open the bank account in Abu 

Dhabi where you received the $45 million in kickbacks and 

unlawful payments? 

A Yes. 

Q And did you engage in money laundering conduct with the 
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crime proceeds that you received from Privinvest and the 

defendant? 

A I did. 

Q Mr. Pearse, defense counsel asked you some questions 

about conduct in the indictment that you didn't believe 

circumvented Credit Suisse's internal bank controls.  

Mr. Pearse, did the indictment also charge you with 

circumventing Credit Suisse's bank controls by secretly using 

your personal e-mail to arrange the due diligence for the 

EMATUM loan?  

A Yes, sir, it did. 

Q Was that true?  

A Yes, it was.

(Continued on following page.)
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(Continuing) 

Q And did the indictment also charge you with secretly 

receiving money from Privinvest to get the Proindicus lines 

up-sized loans approved? 

A I believe so, yes. 

Q And was that true? 

A I'm sorry.  Could you read back the question, sir.  

THE WITNESS:  I'm sorry.  Excuse me, Your Honor. 

Q Let me ask the question a better way if I can. 

Did the indictment charge you with secretly 

receiving millions of dollars from Privinvest to help get the 

Proindicus up-sized loans approved? 

A Yes. 

Q Was that true? 

A Yes. 

Q And did the indictment also charge you with secretly 

receiving millions of dollars to help get the EMATUM loan 

approved? 

A Yes. 

Q Was that true? 

A Yes, it was. 

Q Did Credit Suisse have policies prohibiting the 

activities that you have been discussing today and for the 

last seven days? 

A Yes, it did. 
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Q Did you disclose any of these payments and kickbacks to 

Credit Suisse? 

A I did not. 

Q Mr. Pearse, did you and other Credit Suisse bankers 

submit false information to Credit Suisse regarding competing 

bids for the EMATUM project? 

A I -- I provided that information to Surjan Singh who I 

believe provided it to Credit Suisse. 

Q Who gave you the fake competing bid information for the 

EMATUM project? 

A Mr. Boustani. 

Q Was Credit Suisse invested at least in part in the 

Proindicus loan? 

A I'm sorry.  Could you repeat the question. 

Q Was Credit Suisse invested, at least in part, in the 

Proindicus loan? 

A Yes. 

Q Mr. Pearse, defense counsel asked you some questions 

about your conditions of release.  

Following your guilty plea in July of this year, 

were you permitted to return to the United Kingdom for 

approximately six weeks? 

A Yes, sir, I was. 

Q Had the mother of your children been in a serious 

accident? 
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MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

Complete the question, sir. 

Q Had the mother of your children been in a serious 

accident? 

A Yes, sir.  She broke her neck. 

Q Were you in the United Kingdom in part to assist with her 

recovery? 

A I was there to look after her.  She couldn't look after 

herself. 

Q Beginning in early September 2019, did you come to the 

United States? 

A I did. 

Q Are you allowed to return to the United Kingdom? 

A I am not, no. 

Q Was your travel limited to the Eastern District of 

New York and the Southern District of New York? 

A Yes, sir, it is. 

Q Mr. Pearse, during your cross-examination you mentioned a 

curfew. 

Could you explain to the jury what the curfew you 

have in place? 

A Between the hours of 10:00 p.m. and 6:00 a.m. Monday to 

Thursday I am required to be inside my apartment, and on 

Fridays, Saturdays and Sundays I am only allowed out between 
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10:00 a.m. and 6:00 p.m. 

Q Mr. Pearse -- 

A Excuse me, 8:00 p.m. 

Q Mr. Pearse, do you know what an ankle monitor is? 

A Yes, sir, I'm wearing one. 

Q And is that another one of your bail conditions? 

A Yes, sir. 

Q Does that track your location? 

A I believe it does. 

Q Mr. Pearse, defense counsel asked you about how quickly 

the original Proindicus loans occurred. 

After the defendant agreed to pay you kickbacks for 

the upsize of the loan, how long did it take for additional 

loans to occur? 

A It was approximately two-and-a-half to three months. 

Q After the defendant agreed to pay you on the EMATUM loan, 

how quickly did that loan occur? 

A Do you mean, sir, from the inception of the idea to the 

loan?

Q From the point at which you began discussing Palomar.  

A Approximately five months. 

Q Mr. Pearse, defense counsel asked you about whether the 

defendant spoke to outside investors.  Did he? 

A The defendant, sir?

Q Yes. 
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A Not that I'm aware of. 

Q Did you speak to outside investors? 

A No. 

Q But did you know there were outside investors in the 

Proindicus loan? 

A Yes. 

Q And the EMATUM loan? 

A Yes. 

Q And the EMATUM Eurobond exchange? 

A Yes. 

Q Did you know that there was a roadshow stop in 2016 in 

New York City? 

A I did. 

Q Eurobond exchange? 

A Excuse me, sir.  Yes, I did know there was an investor 

meeting in New York. 

Q And did you know that these loans involved international 

investors? 

A Yes. 

Q And U.S. investors? 

A I knew that the exchange was eligible for U.S. investors. 

Q And did the defendant know about the international 

investors involved in these loans? 

A Yes, sir. 

Q And did the defendant know about the New York City 
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roadshow? 

A Yes. 

Q Mr. Pearse, defense counsel asked you about -- 

MR. BINI:  Let me stop there for a moment. 

 Withdrawn.

Q Mr. Pearse, who received the proceeds from the 

Proindicus, EMATUM and MAM loans?

A Privinvest or Abu Dhabi MAR, a subsidiary of Privinvest. 

Q Was Palomar compensated for the Eurobond exchange? 

A Yes, it was. 

Q In what amount? 

A Approximately $3.75 million. 

Q Who did you negotiate with regarding the distribution of 

that $3.7 million? 

A Mr. Boustani. 

Q Mr. Pearse, defense counsel asked you about payments for 

Proindicus and EMATUM, and I wanted to briefly look at 

Government's Exhibit 1818.  

(Exhibit published.) 

Q Just so the jury is clear, when you received $2.5 million 

from Privinvest on April 24th, 2013, where were you working? 

A At Credit Suisse. 

Q What about when you received $1 million on May 29th, 

2013? 

A Credit Suisse. 
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THE COURT:  When you say what about, the question is 

where were you working?  

MR. BINI:  I'm sorry.  I should have asked that, 

Your Honor. 

Q Where were you working when you received $1 million on 

May 29th, 2013? 

A Credit Suisse. 

Q Where were you still employed when you received 

$1 million on July 27th, 2013? 

A Credit Suisse. 

Q Where were you employed when you received $1 million in 

September 4th of 2013? 

A Credit Suisse. 

Q Defense counsel asked you questions about working on 

Palomar.  

Were you allowed to work on a side business and 

receive these payments while you were an employee of Credit 

Suisse? 

A Not without disclosing them to the bank. 

THE COURT:  Did you disclose them to the bank at the 

time?  

THE WITNESS:  I did not, Your Honor. 

THE COURT:  Go ahead. 

Q Now, when did you actually leave Credit Suisse? 

A Approximately 12th or 13th of December, 2013. 
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Q When you received 15.6 million on September 26th, 2013, 

had you left Credit Suisse? 

A Yes. 

Q What was that payment for? 

A The $500 million Credit Suisse loan to EMATUM. 

Q Was that the loan that was signed on August 30th of 2013? 

A I believe so, yes. 

Q Did the loan agreement or confidential information 

memorandum sent to investors in Proindicus disclose any of the 

payments to you? 

A I'm not aware of any disclosure of my payments in that 

document. 

Q And did those documents disclose the $2 million you paid 

to Surjan Singh? 

A Not that I'm aware of. 

Q Did the loan agreement and offering circular sent to 

investors in the EMATUM Loan Participation Notes disclose the 

$15.6 million you received, Mr. Pearse? 

A Not that I'm aware of. 

Q Did those documents disclose the approximately $4 million 

that Privinvest paid to Mr. Singh? 

A Again, sir, not that I'm aware of. 

MR. BINI:  You can take that down, Ms. DiNardo. 

Q Mr. Pearse, defense counsel asked you about the MAM 

project and doing work for that while at Palomar.  
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And specifically defense counsel asked you about one 

of the reasons why you thought the project would not succeed. 

What was that reason that defense counsel asked you 

about during your cross-examination, do you remember, 

Mr. Pearse? 

A I'm sorry, I don't recall the question. 

Q Okay.  

Did you recall that -- well, let me ask it this way. 

Why didn't you think the MAM project would succeed? 

A Because the MAM project comprised of two elements which I 

think we've heard enough about already.  One of the elements 

was maintenance of the vessels for EMATUM and Proindicus.  So 

the business plan assumed that EMATUM and Proindicus would be 

in a position to pay MAM for those services.  And at that 

point in time, neither of those two companies had generated 

any revenue to be able to make payments to support the 

business plan. 

Q And were those projects, in fact, failing at that point? 

A They had not achieved the milestones expected in the 

business plan and had not generated any revenues.

THE WITNESS:  Excuse me, can I correct my statement 

please. 

THE COURT:  Of course. 

A They had not met any of the financial milestones in the 

business plan and not generated any revenues. 
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Q Mr. Pearse, defense counsel asked you some questions 

about lawyers at Credit Suisse reviewing the loan agreements 

for Proindicus and EMATUM.  

Do you recall that? 

A I do. 

Q He also asked you questions regarding lawyers looking at 

the exchange documents.  

Do you recall that? 

A Yes. 

Q Mr. Pearse, did you tell the lawyers preparing any of 

those documents any of the information that you've told the 

jury over these past seven days? 

A No, I did not. 

Q Did they know that you have been paid millions of dollars 

in kickbacks and unlawful payments by Privinvest? 

A No. 

MR. BINI:  May I have a moment, Your Honor.  

THE COURT:  Yes, of course.  

(Pause in the proceedings.) 

Q Mr. Pearse, defense counsel asked you how many times 

you've met with the Government. 

How many times have you met with the Government? 

A Approximately 30. 

Q What did the Government ask you to do every time the 

Government met with you? 
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A Tell the truth. 

Q What do you think will happen to you if you didn't tell 

the truth to this jury and this Judge? 

A I would be exposed to four counts under the indictment, 

which I believe has a total sentence of approximately 

60 years, and the Government would be entitled to forfeit all 

my assets, including my family home.  That's essentially rip 

up the cooperation agreement. 

MR. BINI:  No further questions, Your Honor. 

THE COURT:  All right, Ladies and Gentlemen of the 

Jury.  We are going to adjourn for the day.  Do not talk about 

the case.  

See you tomorrow morning at 9:30 a.m.  Thank you.  

(Jury exits.)

(In open court; outside the presence of the jury.) 

THE COURT:  You may step down, Mr. Pearse, thank 

you. 

(Witness excused.) 

THE COURT:  Ladies and gentlemen, you may be seated 

in the public. 

Do we have any issues that we need to address from 

either of the Government or from defense counsel before we 

adjourn for the day?  

MR. BINI:  Not for the Government. 

THE COURT:  Anything from defense counsel?  
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MR. JACKSON:  Can we have one moment, Your Honor.  

THE COURT:  Sure.  

(Pause in the proceedings.) 

MR. JACKSON:  Your Honor, we -- the only question we 

would ask is if the Court would inquire of the Government to 

just give a preview of what witnesses it plans to call next. 

THE COURT:  I am not going to do that. 

MR. JACKSON:  Okay. 

THE COURT:  Any other requests?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay. 

Tomorrow you will start with your next witness, 

Government; okay?  We are done with this one on your case. 

MR. BINI:  Yes. 

THE COURT:  All right.  Is there anything else we 

need to talk about today?  

MR. BINI:  Not from the Government. 

THE COURT:  Defense counsel?  

MR. JACKSON:  No, Judge. 

THE COURT:  Okay.  We are adjourned for the day.

Thank you.  

ALL:  Thank you, Your Honor. 

(Matter adjourned to Friday, October 25th, 2019 at 

9:30 a.m.)

oooOooo
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(In open court; Jury not present.) 

THE COURTROOM DEPUTY:  All rise.

The Honorable William F. Kuntz, II is now presiding.

Criminal cause for Trial, Docket Number 18-CR-681, USA versus

Boustani.  

Counsel, please state your appearances for the

record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, and Special Agent Angela Tassone for the

United States.  Good morning, Your Honor.  

THE COURT:  Good morning, Counsel.  

MR. MEHTA:  Good morning, Your Honor. 

THE COURT:  You may be seated.  We have your

appearances.

Ladies and gentlemen, in the public, you may be

seated as well. 

MR. JACKSON:  Good morning, Your Honor.  Randall

Jackson on behalf of Mr. Boustani. 

THE COURT:  Good morning.  You may be seated,

Mr. Jackson. 

MR. SCHACHTER:  Good morning, Your Honor.  Michael

Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning, Mr. Boustani.  Welcome

back.

MR. BOUSTANI:  Good morning, Your Honor.
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THE COURT:  You may be seated.

MR. BOUSTANI:  Thank you, Your Honor.

MS. DONNELLY:  Good morning, Your Honor.  Casey

Donnelly on behalf of Mr. Boustani.

THE COURT:  Good morning, Ms. Donnelly.  

MR. DISANTO:  Good morning, Your Honor.  Philip

DiSanto on behalf of Mr. Boustani. 

THE COURT:  Good morning.  You may be seated.

MR. DISANTO:  Thank you.

MR. MCLEOD:  Good morning, Your Honor.  Ray McLeod

on behalf of Mr. Boustani. 

THE COURT:  Good morning, sir.  You may be seated. 

All right.  Do we have any procedural issues to

address before we bring in the jury?  

MR. BINI:  No, Your Honor.

One-- actually one question, which is at this time

when the jury comes in, Trial Attorney Margaret Moeser will

seek to admit a number of certified business records and then

we'll call or next witness.

May she take the podium in order to seek the

admission of the business records?  

THE COURT:  Yes, of course. 

MS. MOESER:  Thank you, Your Honor.

MR. BINI:  Okay.  Thank you, Your Honor.  

THE COURT:  Thank you. 
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Are these, hopefully being admitted without

opposition, or have you shared them with your adversary, or

are we just going to wait and find out how they feel about it?  

MS. MOESER:  Your Honor, we have shared them with

our adversary.  There are a few objections.  We'll go through

the ones that are not objected to first, and deal with the

objections, Your Honor.  

THE COURT:  At a sidebar?  

MS. MOESER:  Yes, Your Honor. 

THE COURT:  Okay.  Thank you.

Is that acceptable?  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  All right.  Thank you.

MR. BINI:  Thank you.

THE COURT:  All right.  Now, if there is nothing

else, we'll now bring the jury in. 

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Thank you. 

(Pause in proceedings.)

(Jury enters the courtroom.)

(Jury present.)

THE COURT:  Good morning, Ladies and Gentlemen of

the Jury.  Welcome back.  Again, thank you for your

promptness.  For Friday, I assure you we'll really have a hard

stop at 5:00 o'clock on Friday, so no worries.  Please be
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seated.  

Ladies and Gentlemen the public, you may be seated

as well.

While you were waiting in jury room, Ladies and

Gentlemen of the Jury, to, shall we say, expedite and make a

bit more efficient the introduction of some documents, the

lawyers and I, as my Texas partners used to say when I was in

private practice, "conducted some business together."

And we're now going to have Counsel introduce a

number of agreed-upon certified business records and other

documents.  And then there are a few that, alas, we will have

to have a sidebar on.  But we are mindful of your time, as I

told you we would be, and so some of the time you are spending

in the jury room, we are helping to move matters along. 

So with that, Counsel, would you please state your

name for the jury. 

MS. MOESER:  Yes, sir. 

THE COURT:  This is your first time up and then

proceed with the documents. 

MS. MOESER:  Good morning.  

THE JURY:  Good morning.

MS. MOESER:  I'm Margaret Moeser, trial attorney for

the Department of Justice. 

At this time, Your Honor, the Government would seek

to offer a number of exhibits pursuant to Federal Rule of

David R. Roy, RPR, CSR, CCR
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Evidence 8036 and 90211 and 18 U.S.C. 3505. 

THE COURT:  And just so the jury understands, tell

them what 80 -- 

MS. MOESER:  Your Honor, 8036 is the business

records exception to hearsay; 90211 is the self-authenticated

documents; and 18 U.S.C. 3505 are foreign business records.

THE COURT:  Very good.  So let's do them one at a

time.  

MS. MOESER:  Yes, Your Honor.  The Government seeks

to admit Government's Exhibit Number 1. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:   Admitted.

(Government Exhibit 1, was received in evidence.) 

MS. MOESER:  The Government seeks to admit

Government's Exhibit Number 8. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 8, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 10. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 10, was received in evidence.) 
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MS. MOESER:  Government's Exhibit Number 29. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 29, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 31. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 31, was received in evidence.) 

MS. MOESER:  Government's Exhibit 37. 

THE COURT:  Any objection?  

MS. DONNELLY:  No objection.

THE COURT:  Admitted.

(Government Exhibit 37, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 38. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 38, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 48. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 48, was received in evidence.) 
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MS. MOESER:  Government's Exhibit Number 50. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 50, was received in evidence.) 

MS. MOESER:  Government's Exhibit 57.  

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 57, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 58. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 58, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 79. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 79, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 115. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 115, was received in evidence.) 
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MS. MOESER:  Government's Exhibit Number 117. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 117, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 118. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted. 

(Government Exhibit 118, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 119. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 119, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 207. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 207, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 211. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 211, was received in evidence.) 
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MS. MOESER:  Government's Exhibit Number 212. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 212, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 215. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 215, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 216. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 216, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 222. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 222, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 241. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 241, was received in evidence.) 
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MS. MOESER:  Government's Exhibit Number 249. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 249, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 250. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 250, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 251. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 251, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 252. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 252, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 303. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 303, was received in evidence.) 
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MS. MOESER:  Government's Exhibit Number 304. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 304, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 306. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 306, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 308. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 308, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 310. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 310, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 314. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 314, was received in evidence.) 
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MS. MOESER:  Government's Exhibit Number 315. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 315, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 1401. 

THE COURT:  Any objection?

MS. DONNELLY:  Just one second. 

(Pause in proceedings.) 

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 1401, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 1402. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 1402, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 1834. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 1834, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 1836. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 
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THE COURT:  Admitted.

(Government Exhibit 1836, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 1840. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 1840, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 1842. 

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 1842, was received in evidence.) 

MS. MOESER:  Government's Exhibit Number 2404-D.  

THE COURT:  Any objection?

MS. DONNELLY:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 2404-D, was received in 

evidence.) 

MS. MOESER:  Government's Exhibit 2433. 

THE COURT:  Any objection?  

MS. DONNELLY:  Objection. 

THE COURT:  And what's the number again on that one?  

MS. MOESER:  2433. 

THE COURT:  2433?  

MS. MOESER:  Yes, Your Honor. 
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THE COURT:  After we do the collective, we'll

discuss each of these over at sidebar. 

MS. MOESER:  Yes. 

THE COURT:  The ones that has been admitted, Ladies

and Gentlemen of the Jury, when it comes time for you to see

them, they won't have to ask for permission to publish them,

they won't have to have a discussion, they won't have to lay

foundation, you will just see it. 

All right.  Go ahead. 

MS. MOESER:  Government's Exhibit 2732B.

MS. DONNELLY:  No objection.

THE COURT:  It's admitted.

(Government Exhibit 2732B, was received in 

evidence.) 

MS. MOESER:  Government's Exhibit 3013B, 3013C, and

3013D.

MS. DONNELLY:  No objection.

THE COURT:  They're admitted.

(Government Exhibit 3013B, 3013C, and 3013D, were 

received in evidence.) 

MS. MOESER:  Government's Exhibit 3016B. 

MS. DONNELLY:  No objection.

THE COURT:  Admitted.

(Government Exhibit 3016B, was received in 

evidence.) 
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MS. MOESER:  Government's Exhibit 5103. 

MS. DONNELLY:  Objection. 

THE COURT:  Again, the number?  

MS. MOESER:  5103, Your Honor. 

THE COURT:  All right.  We'll talk about that at

sidebar. 

MS. MOESER:  Government's Exhibit 5104.

MS. DONNELLY:  Objection. 

THE COURT:  Sidebar. 

MS. MOESER:  Okay. 

Government's Exhibit 401A. 

MS. DONNELLY:  Objection. 

THE COURT:  Sidebar. 

MS. MOESER:  Government's Exhibit 501. 

MS. DONNELLY:  Objection. 

THE COURT:  Sidebar. 

MS. MOESER:  Government's Exhibit 506. 

MS. DONNELLY:  Objection. 

THE COURT:  Sidebar. 

MS. MOESER:  Government's Exhibit 510.   

MS. DONNELLY:  Objection. 

THE COURT:  Sidebar. 

MS. MOESER:  Government's Exhibit 510A. 

MS. DONNELLY:  Objection. 

THE COURT:  Sidebar. 
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MS. MOESER:  Government's Exhibit 511. 

MS. DONNELLY:  Objection. 

THE COURT:  Sidebar. 

MS. MOESER:  Government's Exhibit 511A. 

THE COURT:  Sidebar. 

MS. MOESER:  Government's Exhibit -- Your Honor, I

believe the rest are exhibits that the defendant has

objections to, if you would like to go to sidebar now, or

would you like me to read them?  

THE COURT:  No.  I would like for you to read them

out, so they can state their objections on the record for my

friends on the 17th floor, and then we will talk about it over

at the sidebar and then we will rule with respect to each of

them. 

MS. MOESER:  Of course, Your Honor.  

THE COURT:  But go ahead.  

MS. MOESER:  Government's Exhibit 511. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 511A. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 512. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 512A. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 514. 
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MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 515. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 516. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 517. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 317A. 

MS. DONNELLY:  Objection. 

MS. MOESER:   Government's Exhibit 518. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 519. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 520.

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 523. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 529.

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 530. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 531. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 532. 

MS. DONNELLY:  Objection.
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MS. MOESER:  Government's Exhibit 533. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 534.  

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 535? 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 536.

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 537.

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 538. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 539. 

MS. DONNELLY:  Objection. 

MR. MEHTA:  Government's Exhibit 540. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 541. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 542. 

MS. DONNELLY:  Objection.  

MS. MOESER:  Government's Exhibit 545. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 546.

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 547.

David R. Roy, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1389PROCEEDINGS

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 548. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 549. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 550. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 601. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 610. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 651. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 901. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 951. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1108. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1111. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 1112.

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 1120. 

MS. DONNELLY:  Objection.  
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MS. MOESER:  Government's Exhibit 1123. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 1127. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 1134. 

MS. DONNELLY:  Objection.

MS. MOESER:  Government's Exhibit 1136. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1301.

MS. DONNELLY:  Objection.  

MS. MOESER:  Government's Exhibit 1301A. 

MS. DONNELLY:  No objection.

(Government Exhibit 1301A, was received in 

evidence.) 

MS. MOESER:  Government's Exhibit 1386. 

MS. DONNELLY:  Objection. 

MS. MOESER:  1387. 

MS. DONNELLY:  Objection. 

MS. MOESER:  1388. 

MS. DONNELLY:  Objection. 

MS. MOESER:  1389. 

MS. DONNELLY:  Objection. 

MS. MOESER:  1390. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1201. 
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MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1201-1. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1201-2. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1201-3. 

MS. DONNELLY:  Objection. 

MS. MOESER:  Government's Exhibit 1201-4. 

MS. DONNELLY:  No objection.

(Government Exhibit 1201-4, was received in 

evidence.) 

Received in evidence.) 

MS. MOESER:  Government's Exhibit 1201A1 through

1201A14.  

MS. DONNELLY:  No objection to any of those.

(Government Exhibit 1201A1 through 1201A14, were 

received in evidence.) 

MS. MOESER:  Government's Exhibit 1201B1 through

1201B6. 

MS. DONNELLY:  No objection.

(Government Exhibit 1201B1 trough 1201B6, were 

received in evidence.) 

MS. MOESER:  Government's Exhibit 1201C1 through

1201C14. 

MS. DONNELLY:  No objection.
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(Government Exhibit 1201C1 through 1201C14, were 

received in evidence.) 

MS. MOESER:  Government's Exhibit 1201D1 through

1201D3. 

MS. DONNELLY:  No objection.

(Government Exhibit 1201D1 through 1201D3, were 

received in evidence.) 

MS. MOESER:  Government's Exhibit 1201E1 through

1201E22.  

MS. DONNELLY:  No objection.

(Government Exhibit 1201E1 through 120E22, were 

received in evidence.) 

Government's Exhibit 1201F1 through 1201F9. 

MS. DONNELLY:  No objection.

(Government Exhibit 1201F1 through 1201F9, were 

received in evidence.) 

MS. MOESER:  Government's Exhibit 1201G1 through

1201G2.

MS. DONNELLY:  No objection.

(Government Exhibit 1201G1 through 1201G2, were 

received in evidence.) 

MS. MOESER:  Government's Exhibit 1201H1 through

1201H7.

MS. DONNELLY:  No objection.

(Government Exhibit 1201H1 through 1201H7, were 
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received in evidence.) 

MS. MOESER:  Government's Exhibit 2001I1 through

1201I18.

MS. DONNELLY:  No objection. 

(Government Exhibit 1201I1 through 1201I18, were 

received in evidence.) 

MS. MOESER:  And Government's Exhibit 1201J1 through

1201J28. 

MS. DONNELLY:  No objection.

(Government Exhibit 1201J1 through 1201J28, were 

received in evidence.) 

MS. MOESER:  And Government's Exhibit 714. 

MS. DONNELLY:  No objection.

(Government Exhibit 714, was received in evidence.) 

MS. MOESER:  Your Honor, may we approach?  

THE COURT:  Yes.  We will do at sidebar.  And then,

ladies and gentlemen -- I take it these documents will be

relevant to the next witness the Government is calling?  

MS. MOESER:  Yes, they will, Your Honor. 

THE COURT:  So you will be able to sort out which

ones you can and which ones you cannot have before the jury.

Is that right?  

MS. MOESER:  Yes, Your Honor. 

THE COURT:  All right.

So that's what we're going to do, Ladies and
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  1394PROCEEDINGS

Gentlemen of the Jury.  I will try to be both accurate and

prompt, and then we will get the next witness in and the

testimony will continue smoothly, rather than breaking for

every other document, which I think you would probably find

annoying, at best.

Okay.  White noise machine, please.  

Sidebar.

(Continued on the next page.)
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  1395SIDEBAR CONFERENCE

(The following occurred at sidebar.) 

THE COURT:  Okay.  I believe the first document that

was objected to, and hopefully we'll take these seriatim,

you'll lead me through, it was 2433; is that correct?

MS. MOESER:  Yes, Your Honor.  And -- 

THE COURT:  All right.  Why don't we just do them

one at a time for my friends the 17th floor.

To the extent that you agree that there's

commonality with respect to what they're being offered for and

what the objection is, I will make the ruling and then we

can -- discuss more about it.  But why don't you start with

2433, what is the document?

MS. MOESER:  Your Honor, I apologize.  I thought

that there was no objection to that.  So if we can put a pin

in that and perhaps discuss it with Counsel?  

THE COURT:  Okay.  So we will put 2433 to the side

for now?  

MS. MOESER:  Yes, that will be great, Your Honor.

THE COURT:  All right.  So then the first one will

be 5103; is that right?  

MS. MOESER:  And those as well, Your Honor.  If I

can discuss those with Counsel, perhaps we can -- 

THE COURT:  All right.  5103. 

MS. MOESER:  And 5104, Your Honor.  

THE COURT:  All right.  
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  1396SIDEBAR CONFERENCE

So then the first one we need to talk about is

1401A; is that correct?

MS. MOESER:  Yes, Your Honor. 

MS. DONNELLY:  1401A -- 

THE COURT:  Let me see it. 

MS. MOESER:  Yes, Your Honor.  I have it right here.

THE COURT:  Please just presume that I will to see

them -- 

MS. MOESER:  Of course, Your Honor.

I have the first page as an example for you. 

THE COURT:  All right.  Hang on.  Let me take a look

at it.  

MS. MOESER:  All right.  And I have the remainder of

the two. 

MS. DONNELLY:  I have the full one. 

THE COURT:  Okay. 

(Pause in proceedings.)  

THE COURT:  All right.  So what I am looking at is a

document, being old school, that bears production numbers DOJ

production numbers, VTB 37066.  And it's DOJ Number the last

four digits are 7480.  It's from -- 

MS. MOESER:  And it's -- 

THE COURT:  Hang on.

MS. MOESER:  I'm sorry, Your Honor.

THE COURT:  Hang on.  I used to do this for a
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living.

MS. MOESER:  I apologize. 

THE COURT:  I promised my law clerks that I wouldn't

burden them with much discovery.  That's why God made

magistrate judges.  

It's from someone named Alexis Vaughan and it says,

(bloomberg.net), it's a two-paged document. 

MS. DONNELLY:  Yes. 

THE COURT:  All right.  Tell me what this document

is and why you want it, and then you tell me why you object to

it. 

MS. MOESER:  So, Your Honor, it is a multiple-page

document -- 

THE COURT:  Whoa.  Vader.  

MS. MOESER:  I apologize, Your Honor. 

THE COURT:  Not Annie Hall, Chris Rock.  Slow it

down, Counsel.  

MS. MOESER:  Of course.

It's a multiple-page document.  The remainder of the

pages are right here.  They are also DOJ VTB documents and DOJ

Bates Numbered documents. 

THE COURT:  Let me stop you right there.

MS. MOESER:  Yes.

THE COURT:  What is a DOJ VTB document?  

MS. MOESER:  I was just reading the Bates Number at
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the bottom, Your Honor.  These are documents from VTB Bank. 

THE COURT:  Okay let me stop you right there. 

MS. MOESER:  Yes, Your Honor. 

THE COURT:  The jury's heard a lot about VTB Bank.

What is the objection to VTB Bank records coming in, other

than we need to have someone with VTB Bank here to

authenticate that these are from the files of VTB Bank and

maintained in the ordinary course, which I take it the

Government would do, thereby lengthening the trial by a day or

two. 

But other than that, is there any objection to the

VTB documents?  

MS. DONNELLY:  Yes. 

THE COURT:  Okay.  And keep your voice up for the

reporter. 

MS. DONNELLY:  The objection is to the relevancy.

These are all trade tickets from VTB salespeople to various

traders at various firms selling at -- selling the LPN and

OPN. 

THE COURT:  LPN being?  

MS. DONNELLY:  The loan participation notes at both

the initial offering and then throughout the next three years

in the secondary market trades. 

THE COURT:  Right. 

MS. DONNELLY:  It's our view that unless we
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  1399SIDEBAR CONFERENCE

understand why the particular trader bought or sold the loan

purchase agreement, it has no relevance to the this case.

There is -- as Your Honor knows, there are 15 million reasons

why a trader decides to buy or sell a security on a given day.

That is especially true in the secondary market where, you

know, they are just trading over-the-counter prices and so

they may flip a trade to make a quick 1 million-dollar profit,

it has nothing to do with what's in the offerings circular.

And if we admit these, we are concerned about the prejudicial

impact that the jury is going to assume that all of these

trades were somehow prompted by the offerings circular. 

THE COURT:  Stop right there.  What's your response

to that argument?  

MS. MOESER:  Your Honor, these are the trades that

the victims made in the securities.  They are certified

business records.  They are not prejudicial in any way, they

simply are a record of trading activity.  They have no

prejudicial value to the defendant.  They're activity in

regularly conducted business and we have some witnesses who

will explain these various documents, what they did with these

documents.  But the records themselves come in because they

are certified business records of regularly conducted

activity. 

THE COURT:  Your concern is that they're going to

argue that everyone who traded in these securities read the
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allegedly flawed and charitable disclosure statements. 

Their argument is going to be whether or not they

read the documents that was, to use the old school phrase, at

a minimum of fraud on the market that is perpetrated by the

failures to properly disclose the alleged and admitted, by at

least three of the participants, the bribes or kickbacks.  Is

that basically what we're talking about?  

MS. DONNELLY:  Well, it's slightly more complicated

than that. 

Because there have been numerous cases that have

said that that fraud on the market theory is not applicable in

criminal cases. 

THE COURT:  Right. 

MS. DONNELLY:  And so if that's their argument, then

for that reason as well, we think these documents -- 

THE COURT:  Is your argument part of the market

theory?  

MR. MEHTA:  No, Your Honor.  Really the purpose of

this, as you know, defense counsel has argued that they should

not be in the United States of America.  That's been their

theme. 

THE COURT:  These are offshore trades.

MR. MEHTA:  Exactly.  These show that these are

actually not for trade. 

THE COURT:  Hang on.  You're offering them to show
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  1401SIDEBAR CONFERENCE

that they were transactions in the United States of America?  

MR. MEHTA:  Right. 

THE COURT:  And transactions through credit

facilities and bank wire facilities in the United States. 

MR. MEHTA:  Yes, Your Honor, for wire fraud. 

THE COURT:  All right.  Well, what's your response

to the wire fraud argument as opposed to the fraud on the

market. 

MS. DONNELLY:  I think these trade tickets are

misleading. 

THE COURT:  Well, forget about misleading.  But do

they show that they were trades through U.S. wire and credit

facilities?  For example, let's just talk about this one, be

JS418.  What's the U.S. contact on this one?  

MS. MOESER:  Your Honor, and pardon me for looking

over your shoulder.  But this is evidence of a trade executed

by people who are in the United States. 

THE COURT:  Well, show me one that's showing -- in

this particular Document 401A, show me the U.S. presence that

replaces these.  

MS. MOESER:  Your Honor, any transaction that goes

through a bloomberg.net address, we have a witness who will

testify that's it's the transaction that goes through New York

and New Jersey. 

THE COURT:  Okay.  Stop right there.  What's your
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response to that?

MS. DONNELLY:  Well, I guess -- 

THE COURT:  Is that true?  

MS. DONNELLY:  I don't know that to be true, so --

THE COURT:  Well, then, you'll get to challenge it.

But the Government is asserting that the bloomberg.net

establishes the U.S. trade locus and unless you're telling me

that you have reason to believe this is the Lichtenstein

bloomberg.net address you can certainly challenge their

argument, but I'm going to overrule the objection with respect

to the VTB trade.  They're being offered to show U.S.

connection wire transfer, so they're going to come in. 

MS. MOESER:  This is the 401A. 

THE COURT:  Okay. 

MR. MEHTA:  They are all contained within 401A. 

THE COURT:  Okay.  What's next is 401A -- so the

objection's overruled.  You have record preserved on that.  

The next I've got is 501. 

MR. MEHTA:  Yes, Your Honor, this is Exhibit 501. 

THE COURT:  Keep your voice up. 

MS. MOESER:  Yes, Your Honor.  This is a record of

trading activity. 

THE COURT:  What is it being offered for?

MS. MOESER:  It is being offered as a business

record to show trading activity of one of the investors,
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Your Honor, and this record is a certified business record. 

THE COURT:  Okay.  But where were the trading done?  

MS. MOESER:  The trades were done in the

United States, Your Honor. 

THE COURT:  Okay.  So again to show U.S. trades. 

MR. MEHTA:  Yes, Your Honor. 

THE COURT:  What's the response?  

MS. DONNELLY:  Where does it say that on this

document?  

THE COURT:  Okay.  Let's see Exhibit GX501.  What

shows that this is a U.S. trade?  

MS. MOESER:  Your Honor, we will have witnesses who

will say it's a U.S. trade. 

THE COURT:  Is there anything on the document that

would support that view?

MS. MOESER:  Your Honor, that information I believe

is not ascertainable from the document itself, but it will

come from witness testimony in conjunction with the document. 

THE COURT:  What witness will you have and what will

he or she say?  I want a proffer.  What are they going to say

about this document showing that this is a U.S. trade?  

MR. MEHTA:  Your Honor, these are documents from ICE

Canyon.  

THE COURT:  From ICE Canyon.

MR. MEHTA:  We're going to have witnesses Aneesh
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Partap and Nathan Sandlin who are going to testify that they

were in Los Angeles. 

THE COURT:  Okay.  So these were through the

ICE Canyon Los Angeles folks that subpoenas were dropping all

over the place -- 

MR. MEHTA:  Yes, Your Honor. 

THE COURT:  -- that Magistrate Judge Tiscione was

kind enough to point that out.  So, again, ICE Canyon

California.  Any response?  Last time I looked my son works or

the LASD and they came and went to the Galaxy the other night

so I know that was in LA and my wife was even there.  I

wasn't. 

MS. DONNELLY:  I get the two response. 

THE COURT:  Yes. 

MS. DONNELLY:  The first is that we don't -- let's

hear the testimony where they say that these documents

actually came in or that they were actually traded for -- 

THE COURT:  No, no, let me stop you there. 

The reason we're doing this and not wasting the

jury's time is that we have people from ICE Canyon say, hi,

I'm ICE Canyon and these are trades.  Either they are U.S.

trades or they're not.

So if you are telling me you have no reason to say

these are not U.S. trades, they're going to come in. 

MS. DONNELLY:  It's our understanding that the
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trades were made through an Irish entity. 

THE COURT:  Well, this is why I'm asking the

question. 

MS. DONNELLY:  Right. 

THE COURT:  Can you the Government, can you

establish that these trades went through the ICE Canyon

facility in Los Angeles as opposed to ICE Canyon in Ireland?  

MS. MOESER:  Yes, Your Honor.  There are traders in

Los Angeles who made these trades. 

THE COURT:  Okay.  I am going to overrule the

objection.  It's noted for the record. 

I used to represent international banks so I get it.

Okay?

Next. 

MS. MOESER:  Okay, Your Honor. 

THE COURT:  The next one I have got is 506.

MS. DONNELLY:  So, Your Honor, 506 -- 

THE COURT:  Go ahead. 

MS. DONNELLY:   -- this would be an example of the

further objection, the same objection. 

THE COURT:  All right.  Then I will make the same

ruling on the same basis and you have your record preserved

for 506. 

510. 

MS. MOESER:  All right.  So, Your Honor, I think
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  1406SIDEBAR CONFERENCE

this goes for Exhibits 510 through 550. 

THE COURT:  Okay.  Hang on.  510, same objection?  

MS. DONNELLY:  Give me one moment.  We're going to

do this chronologically.

So you have -- 

THE COURT:  Well, what is 510. 

Let's do it old school. 

MS. MOESER:  510, Your Honor, I have it right here.

Here's 510.

THE COURT:  Okay.  What is it?  

MR. MEHTA:  It is a document, a communication

between Credit Suisse and ICE Canyon, Your Honor. 

THE COURT:  Did it come through the U.S.?  

MS. MOESER:  Yes, it did, Your Honor, and Ms. Partap

is located in Los Angeles and Dan Jurkowicz is located in

New York. 

THE COURT:  All right.  New York, Los Angeles, I'm

going to let it in. 

MS. MOESER:  Okay. 

THE COURT:  Objection preserved. 

That's 510.  510A.

MS. MOESER:  510A is the attachment, Your Honor. 

THE COURT:  Okay.  Same objection, same ruling,

record preserved.  

MS. MOESER:  Right.
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  1407SIDEBAR CONFERENCE

THE COURT:  All right.  511.

MS. MOESER:  511 is a similar communication,

Your Honor.  

THE COURT:  Through a state facility -- 

MS. MOESER:  Yes.  

THE COURT:  -- a United States facility?

MS. MOESER:  Yes, it's an e-mail.  Yes, Your, Honor.

THE COURT:  Okay.

MS. MOESER:  From Dominic Schultens. 

THE COURT:  Same objection, same ruling.

512?  

MS. MOESER:  512, Your Honor, is the same kind of

document. 

THE COURT:  U.S. connection?  

MS. MOESER:  Yes, Your Honor. 

THE COURT:  Same objection, same ruling. 

514 -- 512A.

MS. MOESER:  512A is the attachment, Your Honor.

It's quite a lengthy document.  

THE COURT:  Okay.  Same objection and same ruling.

14. 

MS. MOESER:  514, Your Honor, is the same situation,

Your Honor. 

THE COURT:  All right. 

MS. MOESER:  It's an e-mail from ICE Canyon. 
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THE COURT:  Same objection, same ruling.

MS. MOESER:  515.  Give me a moment. 

(Pause in proceedings.)

THE COURT:  515, same objection?

MS. MOESER:  Same objection. 

THE COURT:  What is 515.

MS. MOESER:  515, Your Honor, is a communication

again through the United States again through ICE Canyon. 

THE COURT:  Okay.  Same ruling. 

517. 

MS. MOESER:  517, Your Honor. 

THE COURT:  Same. 

MS. MOESER:  Same. 

MS. DONNELLY:  The ruling is the same. 

MS. MOESER:  Yeah. 

THE COURT:  Same objection. 

MS. MOESER:  I think, Your Honor, Your Honor as

Ms. Donnelly suggested all the way through 550. 

THE COURT:  All right.  Just so the record is clear

517, 517A, 518, 519, 520, 523, 529, same objections, same

ruling. 

MS. DONNELLY:  There's one -- 

THE COURT:  I'm sorry. 

MS. DONNELLY:  -- exception.  520 that's a 403

objection, too. 
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MR. BINI:  520?  

MS. DONNELLY:  520. 

THE COURT:  You've got a 403 objection to 520?  

MS. DONNELLY:  Yes.  

THE COURT:  What is your objection?

MS. DONNELLY:  Forwarding a translation, even in the

body of the e-mail they said this is not a good translation,

it's just Google translate.  So in our view that should not

come in unless it's a certified translation.

THE COURT:  This is not been certified?

MS. MOESER:  Your Honor, we're happy to prepare a

certified translation to 520 to resolve any concern by

Counsel.  

THE COURT:  Okay.  Once we have that then I will

admit it over the objection. 

MS. MOESER:  Great. 

THE COURT:  Now next. 

MS. MOESER:  I think we continue the 500 series,

Your Honor, with the same objection. 

THE COURT:  Same objection, same ruling.  So that's

529, 530, 531, 532, 533, 534, 535, 536, 537, 538, 539, 540,

541, 542, 545, 546, 547, 548, 549, 550; same objection, same

ruling. 

MS. MOESER:  Yes. 

Your Honor, I think you may have missed 523. 
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THE COURT:  Yes.  523.  Yes, same objection. 

MS. MOESER:  Okay. 

THE COURT:  Same ruling. 

So now we're up to?  

MS. MOESER:  601, I believe, Your Honor. 

THE COURT:  Yes. 

MS. MOESER:  So here is 601, Your Honor. 

THE COURT:  Is this ICE Canyon?  

MS. MOESER:  This is not ICE Canyon, Your Honor,

this is for Lazard -- I'm sorry, Alliance Bernstein,

Your Honor. 

THE COURT:  I'm sorry.  U.S. entity?  

MR. MEHTA:  Yes, Your Honor, U.S. entity in

New York. 

THE COURT:  Okay.  U.S. entity in New York, that's

601 same objection?  

MR. SCHACHTER:  Was this prepared for the

Government?  

MS. DONNELLY:  May I?  

MS. MOESER:  I'm sorry, Your Honor, this is

Alliance. 

THE COURT:  So what is 601?  

MS. MOESER:  It is a record of trading activity by

Alliance Bernstein showing trades in the United States through

United States facilities. 
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THE COURT:  Same objection, same ruling. 

MS. DONNELLY:  Slightly different objection. 

THE COURT:  Yes. 

MS. DONNELLY:  We don't believe this is a business

record.  We think this was prepared at the request of

the Government. 

THE COURT:  Let me stop you right there. 

Is this a business record or did you guys -- the

Government request -- 

MS. MOESER:  We subpoenaed records of trade,

Your Honor, and we received this from record from Alliance

Bernstein, and then we received this certification of the

record. 

THE COURT:  Certification.  This is an affidavit by

a person named T-Y-E-N-A, Glacias.  It states that she is a

legal assistant for Alliance Bernstein, has personal knowledge

of the matters set forth.  Alliance Bernstein received this

subpoena from the United States Government on May 28th of 2019

in this case, that pursuant to the subpoena Alliance Bernstein

produced, attached a spreadsheet through its counsel.  The

responsive documents were maintained by Alliance Bernstein in

the ordinary course of business and it's the ordinary course

of Alliance Bernstein to make such records.  The document

produced were exact duplicates of the originals.  But see

that, I think that that qualifies as a business record so
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unless there's something else in light of that affidavit from

the in-house legal assistant, I will overrule the objection.

It's not as if the Government directed or the litigation

attorney directed the creation of this document. 

MS. DONNELLY:  So it's our understanding that the

subpoena asked Alliance Bernstein to prepare the summary chart

as part of the subpoena returns. 

THE COURT:  Yes, but the point is rather than come

in with a million pieces of paper, isn't it more effective for

both prosecution and defense to have a summary where you have

the indicia of reliability from the company, not a party to

the litigation, that this was a fair and accurate compilation

of their business records.

I mean, I could, I suppose, to no one advantage

require the company to bring in a truck load of documents but

I used to review that as a first year associate while the

partners I worked for got very wealthy by doing that, and then

I became a partner, so I'm not complaining about that. 

MR. SCHACHTER:  Your Honor, just one note on this.

What's inaccurate about this is it does not reflect the

interest payments that were received.  So it is an inaccurate

and misleading description of the -- 

THE COURT:  I'll let you get in the weeds on that in

terms of pointing out the limitations.  This isn't a damages

case, to be blunt.  This isn't about whether or not the exact
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interest amounts are reflected and being that I would expect

the Government to point out on this chart that as far as you

know they're not talking about a financial recovery.  If it's

a different kind of case, I might be a little more

sympathetic.  I'm going to overrule the objection on that

basis.  If you have your exception.  What are we up to?  

MS. MOESER:  We're up to 610. 

THE COURT:  Well, let's make sure.  529, 530, 531.  

MS. MOESER:  We went through all of these. 

THE COURT:  All right.  So we are up to what?  

MS. MOESER:  610, Your Honor.  It's a very lengthy

request, if I could, bring it up on the street for you.

THE COURT:  What is it?

MS. MOESER:  It is another record of Alliance

Bernstein.  I thinks defense has the lengthy spreadsheets. 

THE COURT:  Okay.  All right.  Bottom line, what's

the objection to it?  

MS. DONNELLY:  It's lengthy, it's filled with trades

that there will be no testimony on.  It's not clear to me that

any of these trades are predicated by -- I'm not sure where

these trades were made. 

THE COURT:  Hang on.  Where were they made?  

MR. MEHTA:  New York, Your Honor. 

THE COURT:  Now you know. 

MR. MEHTA:  And we'll have a witness to testify to

David R. Roy, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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that.  

THE COURT:  They're made in New York.

MS. DONNELLY:  We wouldn't have an objection to this

document coming in as soon as that testimony is established. 

THE COURT:  Well, you will lay that as a foundation,

you'll say here's a document that's been marked and you're X,

Y, Z, the banker, and are these documents that look like

trades were made in New York, right?  We'll do it that way. 

MR. MEHTA:  Yes, Your Honor, but we submit that this

should come into evidence right now because we would like to

be able to use it with expert witnesses they were trades --

use this with an expert who is going to come in before the

banker comes in. 

THE COURT:  All right.  Let me shop you right there.

I don't know the sequence. 

MS. MOESER:  Of course. 

THE COURT:  Is there any reason to question the

legitimacy of what the Government has represented that these

are New York trade record and that the banker will come

forward in the course of the trial to say these are New York

records; is there any good faith basis to challenge that?  

MS. DONNELLY:  Could I have one moment?

THE COURT:  Sure. 

(Pause in proceedings.)   

THE COURT:  Yes, Counsel. 
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MS. DONNELLY:  It's our position that these trades

even if the trader discussed it, even if the trader is based

in New York, the trades themselves are actually happening

abroad. 

THE COURT:  Okay.  Let me stop you right there. 

Did these trades go through New York?  

MR. MEHTA:  Trades went through New York,

Your Honor. 

THE COURT:  I'm going to overrule the objection.

You have your exception. 

Okay.  What's the next objection?  

MS. MOESER:  Your Honor, I believe it's 651. 

THE COURT:  Okay.  What's the objection -- what is

651. 

MS. MOESER:  651 a trade spreadsheet from Lazard. 

THE COURT:  Lazard. 

MR. MEHTA:  It's a New York entity, Your Honor. 

THE COURT:  I know. 

Trades made in New York?  

MR. MEHTA:  Yes, Your Honor. 

MS. MOESER:  Yes, Your Honor. 

THE COURT:  The same objection. 

MS. DONNELLY:  The same as -- 

THE COURT:  Okay.  Overruled on the same basis. 

901. 
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MS. MOESER:  Your Honor, yes, 901.  901 is a record

from Greylodk.  It is a similar record, Your Honor.  

THE COURT:  I'm sorry, would you spell that.

MS. MOESER:  G-R-E-Y-L-O-D-K. 

THE COURT:  What is that entity?  

MS. MOESER:  It is the same thing an investor,

Your Honor. 

THE COURT:  Located where?  

MS. MOESER:  Greylodk is located in New York as

well, I believe, Your Honor. 

THE COURT:  Well, let's not believe. 

MS. MOESER:  I'm sorry, Your Honor, Greylodk, we

have a certification from Greylodk they are located in

New York. 

THE COURT:  Okay.  Any objection to that?  

MS. DONNELLY:  There won't even be a witness from

Greylodk, as we understand it.  There's not one noticed on our

witness list. 

THE COURT:  Well, suppose they bring in a custodian

of records from Greylodk to say, Hi, I'm Greylodk from

New York.  Is that what you're requiring?  

MS. DONNELLY:  No.  In our view and nothing on the

face of the document says -- 

MS. MOESER:  I'm sorry, this is 651. 

THE COURT:  I'm sorry.  Don't talk over each other. 
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MS. DONNELLY:  I apologize, Your Honor.

THE COURT:  Okay.  We're at 901?  

MS. MOESER:  We're at 901, Your Honor.  

THE COURT:  Let me see it. 

MS. MOESER:  901 is a lengthy spreadsheet,

Your Honor, I have it here. 

THE COURT:  Do you have it here?  

MS. MOESER:  I do, Your Honor. 

THE COURT:  Bottom line what is the 901. 

MS. MOESER:  It's similar to 651, Your Honor.  It's

a trading record. 

THE COURT:  We didn't have -- okay.  So were these

trades done in New York?  

MS. MOESER:  Yes, Your Honor. 

MS. DONNELLY:  But my understanding is that the

other entities that we've discussed the Government will be

calling a witness who will eventually give that testimony. 

With respect to Greylodk there will not be any -- 

THE COURT:  All right.  Why isn't there a Greylodk

person coming in?  

MR. MEHTA:  We can call someone, Your Honor. 

THE COURT:  Do you want them to bring in a Greylodk

person?  Greylodk is here in New York, you have the documents.

If you require a person from Greylodk I will order the

Government to drop a subpoena on the custodian of records from
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Greylodk to come in and say, I'm from Greylodk, New York,

these are our records maintained in the ordinary course.  Do

you want me to do that?  I'll do it if you want.  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  Okay.  I'll do it.  Should have done it

before.  It's a criminal case. 

MS. MOESER:  So, Your Honor, if I may 1108, 1111,

1112, 1120, are all similar documents. 

THE COURT:  From Greylodk?  

MS. MOESER:  No, they're not from Greylodk,

Your Honor?

THE COURT:  Where are -- 

MS. MOESER:  1108 is from Eaton Vance. 

THE COURT:  Eaton Vance, do you have a

certification.

MS. MOESER:  We do.  We have certification for all

of these but not a witness, that's why I am lumping them

together, Your Honor.

THE COURT:  Okay.  Let's do it one on one.

MS. DONNELLY:  Yes, Your Honor. 

THE COURT:  1101 is which company?  

MR. JACKSON:  Eaton Vance, Your Honor. 

MR. SCHACHTER:  They're in the UK.  

THE COURT:  What have they got? 

MR. MEHTA:  The point of the ruling, Your Honor, as
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Your Honor is aware amended in the year 2000 this should not

have to have custodians come up and waste the jury's time

saying I'm in New York, these are business records.  

THE COURT:  Look, I understand it is ethics, but I

wasn't on the committee but some of my colleagues were.  The

bottom line is the defense is insisting that we have the

bankers come in and say, these are our documents. 

But what I will allow you to do is to have the

documents come in subject to the connection by the bankers

coming in and justifying it so that defense -- excuse me -- as

long as there's no legitimate question about the authenticity,

the accuracy, of the documents.  So I will let you, for

example, have your expert witness, which I assume is related

to your expert. 

MS. MOESER:  Yes, Your Honor. 

THE COURT:  Relates to your cooperating witness or

other witnesses.  So your experts can say they've looked at it

and then to the extent the defense wants to have the banker

come in and say, hi, remember those documents that shows all

these trades were done in New York that you heard about from

the expert?  Well, now I'm from Greylodk and I want to tell

you ladies and gentlemen of the jury, I guarantee, I'm right

down the block with Greylodk.  If that's what the defense

wants, you can have it.  You may want the rethink that. 

MR. SCHACHTER:  But just to be clear, Eaton Vance, I
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believe, is in the United Kingdom so that's why it's not clear

what the Government is saying. 

MS. MOESER:  Your Honor, let me pull up the

certification for you. 

THE COURT:  Do they have a New York office?  

MS. MOESER:  I believe they're in Boston,

Your Honor.

THE COURT:  Boston, London, they talk funny but

there you go. 

Okay.  Take a look at that. 

MR. SCHACHTER:  Your Honor, my understanding is

Eaton Vance is a UK fund.  Whether the certification --

whether they have an office here or not -- 

THE COURT:  Well, do they have an office in Boston?  

MS. MOESER:  Yes. 

THE COURT:  Hang on.  Is that where the trades went

on?  

MS. MOESER:  Your Honor -- 

THE COURT:  Did the trades go through Boston or did

the trades go through London?  

MS. MOESER:  Your Honor, I didn't have that but I

can find out.  This, I believe, is covered in the same

objection that defense counsel has for a witness appearing.

While we don't believe that that objection is appropriate for

business records, we understand your ruling on the 1108 951 to
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produce a witness so this may be subject to the same ruling,

Your Honor. 

THE COURT:  Well, my question is does the document

show -- we have a document show that the trade went through

the United States?  

MR. MEHTA:  On this document, Your Honor, let's see,

why don't we come back to this one, Your Honor. 

THE COURT:  This is. 

MS. MOESER:  1108, Your Honor, yeah, we're putting a

pen in 1108.  1111 this is a Fidelity record, Your Honor.  We

believe that counsel will have the same -- 

THE COURT:  They're based in Boston, right?

MR. MEHTA:  Yes, Your Honor.

MS. MOESER:  That's 1111. 

THE COURT:  That's going to come in other the same

objection.

1112, what is that?  

MS. MOESER:  1112 is a First Trust document

Your Honor. 

THE COURT:  Where are they located?  

MS. MOESER:  First Trust is located in Wheaton,

Illinois. 

THE COURT:  All right.  Same ruling.  It's subject

to connection. 

MS. MOESER:  1120, Your Honor -- I apologize, go
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ahead. 

MS. DONNELLY:  The document that we have as 1112 is

from a fund called Aberdeen, which we understand to be from

Europe and does not have a -- 

THE COURT:  Let me see the document. 

MS. DONNELLY:  It does not say the name of fund,

Your Honor. 

THE COURT:  Okay.  Where is this --

MS. MOESER:  Your Honor, this is a First Trust

document.  This has First Trust right here, Your Honor.  They

are base in Wheaton, Illinois. 

THE COURT:  Okay.  First Trust document, Wheaton,

Illinois, it comes in subject to connection and subject to the

same objection, same ruling. 

Okay. 

MS. MOESER:  1120, Your Honor.  1120 is Goldman

Sachs document. 

THE COURT:  I know they're here. 

MR. MEHTA:  Yes, Your Honor. 

THE COURT:  Okay.  Are you really going to object to

Goldman Sachs?  

MS. DONNELLY:  We are objecting to the idea that

Goldman Sachs was trading these securities in New York. 

THE COURT:  Well, let me see the document. 

MS. MOESER:  1120 is a lengthy document, Your Honor,
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I'm sorry. 

THE COURT:  What shows that Goldman Sachs is in New

York as opposed to Goldman Sachs offshore?

MR. MEHTA:  Your Honor, basically the way it works,

Your Honor, is that all these trades with executed by traders

in New York. 

THE COURT:  Stop right there. 

MR. MEHTA:  Yes. 

THE COURT:  All these trades were executed by

traders in New York.  Do you hear that?  

MS. DONNELLY:  I hear him saying that. 

THE COURT:  And you're objecting to that?  

MS. DONNELLY:  It's my understanding they are not

calling a witness from Goldman --

THE COURT:  Okay.  Overruled on the same basis. 

Next?  

MS. MOESER:  1123 which is a Morgan Stanley record. 

THE COURT:  Same ruling, same objection, preserved.

MS. MOESER:  A Prudential record, Your Honor.  

THE COURT:  Same ruling, preserved. 

MS. MOESER:  I apologize. 

1134, Your Honor, is a Thrivent record. 

THE COURT:  What? 

MS. MOESER:  Thrivent.

THE COURT:  Spell that, please.  
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MS. MOESER:  T-H-R-I-V-E-N-T. 

THE COURT:  Where are they located. 

MS. MOESER:  Thrivent, Your Honor, is located in

Minneapolis, Minnesota. 

THE COURT:  Any objection to Minneapolis being part

of the United States?  Same ruling. 

36. 

MS. MOESER:  36, Your Honor, is a Van F record. 

THE COURT:  Where are they located?  

MS. MOESER:  Van F is located in New York,

Your Honor. 

THE COURT:  Same ruling, same objection.

1301. 

MS. MOESER:  1301, Your Honor, a bank record from

JPMorgan Chase. 

THE COURT:  Same ruling. 

MS. MOESER:  Your Honor, 1301 is slightly different,

if I may. 

THE COURT:  Go ahead. 

MS. MOESER:  1301 is a record of transactions, it's

not a trading record.  It's simply a record we subpoenaed from

JPMorgan Chase that shows various transactions to various

defendants, co-defendants and coconspirators in the scheme, so

it is a pure business record.  The transactions go through the

U.S. and we will have a -- 
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  1425SIDEBAR CONFERENCE

THE COURT:  What did you not understand that I'm

ruling in your favor?  

MS. MOESER:  Oh, I'm sorry.  Well, Your Honor, I

wanted to clarify whether it was subject to connection because

we do not plan on calling JPMorgan witness about the right of

a transaction. 

THE COURT:  Understood. 

1386. 

MS. MOESER:  1386 is a record from Key Bank.  Again,

this shows transactions, it's not a trading record,

Your Honor. 

THE COURT:  That's a New York bank. 

MS. MOESER:  That's a New York bank.  These records

are from Colorado, Your Honor.  

THE COURT:  Same ruling.

87?  

MS. MOESER:  Key Bank record, Your Honor. 

THE COURT:  Same ruling.

88. 

MS. MOESER:  Key Bank record, Your Honor. 

THE COURT:  Same ruling.

89. 

MS. MOESER:  Key Bank record, Your Honor.  

THE COURT:  Same ruling.

. 
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  1426SIDEBAR CONFERENCE

MS. MOESER:  Key Bank, Your Honor. 

THE COURT:  Same ruling.

MR. MEHTA:  1201 is a Bank of New York Mellon

record. 

THE COURT:  Same ruling. 

MS. MOESER:  Great.  And the reminder, 1201-1 is a

subset of the Bank of New York Mellon record. 

THE COURT:  Same ruling.

1201, 1202, 1203. 

MS. MOESER:  1201, 1202, 1203 -- 

THE COURT:  1201 no objection to, right?  

MR. JACKSON:  Correct. 

MS. MOESER:  2 and 3 are standard subsets

Your Honor. 

THE COURT:  Okay.  That's it?  

MS. MOESER:  I think that's it. 

THE COURT:  You have your rulings. 

MR. JACKSON:  Your Honor, can we clarify one thing

before we go on. 

THE COURT:  Yes. 

MR. JACKSON:  There were a few references made to

the expect that they expect to call with regard to these

witnesses -- 

THE COURT:  With regard to the documents. 

MR. JACKSON:  To these documents.  I'm unclear what
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  1427SIDEBAR CONFERENCE

expert they are talking about. 

THE COURT:  They'll let us know. 

MR. JACKSON:  I am a little concerned --

THE COURT:  They'll let us know and I'm not going to

force them to force you to tell them what the order of your

witnesses is. 

MR. JACKSON:  Of course not, Your Honor, we fully

agree. 

My concern is if they're talking about

Ms. Spaulding.  She's going to be the very next witness.  She

is not an expert witness.  She has not been noted to -- 

THE COURT:  Well, she is if I say she is. 

MR. JACKSON:  Well, of course, Your Honor. 

THE COURT:  I don't know that they're offering her

as an expert and if you have an objection to what she is being

offered to testify to or her expertise, we'll make it and I'll

rule with respect to that, but this sidebar is to address the

documents. 

MR. JACKSON:  Of course, Your Honor.

THE COURT:  Little steps for my little feet.

Anything else?  

MS. MOESER:  No, Your Honor. 

THE COURT:  Okay.  Step back.  Thank you. 

(Continued on next page.)
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  1428PROCEEDINGS

(Sidebar ends; in open court.) 

THE COURT:  Believe it or not, Ladies and Gentlemen

of the Jury, we just saved about eight weeks of trial time.

Okay.  Ms. Moeser, are you ready to call your next

witness?  

MS. MOESER:  Yes, Your Honor.  The Government calls

Wendy Spaulding.

THE COURT:  Please have the witness brought forward,

and Mr. Jackson, you will -- 

MS. MOESER:  May I take the podium, Your Honor. 

THE COURT:  -- administer the oath.

You may.  Absolutely.  

MS. MOESER:  Thank you. 

THE COURT:  Please come forward, Ms. Spaulding up

here to the front.  

THE WITNESS:  (Complies.)  

THE COURTROOM DEPUTY:  Good morning.   

THE WITNESS:  Good morning.

THE COURTROOM DEPUTY:  Just rest your bag here on

the chair and I'll swear you in. 

(The witness takes the witness stand.)

THE COURTROOM DEPUTY:   Please raise your right.

You do solemnly swear or affirm the answers you are

about to give to the Court are the truth, the whole truth, and

nothing but the truth so help you God. 
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  1429SPAULDING - DIRECT - MS. MOESER

THE WITNESS:  I do. 

THE COURT:  Thank you, Ms. Spaulding.  Please be

seated. 

THE WITNESS:  (Complies.)

THE COURT:  You have a microphone in front of you

once you sit down. 

I'm Judge William Kuntz.  I sound a little like

James Earl Jones.  I look exactly like Denzel Washington.

You're welcome to laugh.  It's the only joke I tell in the

courtroom.

Okay.  Please, you'll see that this microphone in

front of you swivels and you will be heard much more clearly

when you swivel it.  It goes up and down, as well as side by

side.  If you speak directly into it when you answer the

questions, as long as the green light is lit, you will be well

heard.  

Is that all right?  

MS. DONNELLY:  Yes, Your Honor. 

THE COURT:  Okay.  Thank you.

(Witness takes the witness stand.) 

WENDY SPAULDING, called as a witness, having been first duly 

sworn/affirmed, was examined and testified as follows: 

THE COURT:  You may inquire, Counsel.

DIRECT EXAMINATION  

BY MS. MOESER: 
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  1430SPAULDING - DIRECT - MS. MOESER

Q Good morning.  

A Good morning. 

Q Would you state your name and spell it for the court

reporter, please.  

A Wendy Spaulding, W-E-N-D-Y; Spaulding, S-P-A-U-L-D-I-N-G. 

Q Are you employed, Ms. Spaulding? 

A Yes. 

Q How are you employed? 

A I work for my own company. 

Q What does your company do? 

A Provides financial consulting to the Federal Government. 

Q How long have you done this work? 

A Since approximately 1989. 

Q Have you always worked for yourself? 

A No. 

Q Have you held other jobs? 

A Yes. 

Q What other jobs? 

A I was the financial administrator for the sheriff's

department in Tucson, Arizona.  I also was the controller for

several prior companies, and I worked for several accounting

firms. 

Q What do you do as a financial analyst for government

agencies? 

A Analyze financial records. 
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  1431SPAULDING - DIRECT - MS. MOESER

Q Okay.  Who provides you with the records that you

analyze? 

A The Government. 

Q Do you work alone or with others? 

A With others. 

Q What's your role in this work? 

A My role is to manage and supervise the work of the

others. 

Q And what is their role? 

A Their role is to analyze the financial records and assist

me in my analysis. 

Q Can you can please describe your educational background? 

A Yes.  I have a Bachelor's of Business Administration with

a comprehensive public accounting major.  I have a Masters's

of Education. 

Q Where did you go to school? 

A My Bachelor's Degree is from the University of Wisconsin

- Eau Claire.  And my Master's Degree is from Northern Arizona

University in Arizona. 

Q Do you hold any professional licenses? 

A Yes.  I'm a CPA, a Certified Public Accountant. 

Q What's a CPA? 

A A CPA is an accountant that has passed the education

requirements and experience requirements and taken an exam and

certified by the State. 
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Q When did you get your CPA license? 

A In 1983. 

Q What state gave you that license? 

A Arizona. 

Q Were you retained by the Government in connection with

the criminal case involving the Defendant John Boustani? 

A Yes. 

Q Do you know the Defendant John Boustani? 

A No. 

Q Were you paid for the work you did in connection with the

case? 

A Yes. 

Q What's your hourly rate? 

A $100. 

Q How much has your company billed on this case? 

A Approximately $5,000. 

Q Have you been paid for all the hours you have billed to

date? 

A No. 

Q Do you expect to be paid for your work? 

A Yes. 

Q Are you the only person who has worked on this matter for

your company? 

A No. 

Q How many other people worked on this matter? 
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A One other person. 

Q What was their role? 

A To review the financial records and assist me in my

analysis. 

Q And what was your role? 

A To review the financial records and prepare a summary

schedules. 

Q What were you asked to do on this matter? 

A Review financial records. 

Q Who asked you to do that? 

A The Government. 

Q Did the Government ask you to create summaries of

financial records for particular entities or individuals? 

A Yes. 

Q What kind of records did you review? 

A I reviewed bank statements, wire transfer records, and

SWIFT messages. 

Q What's a SWIFT message? 

A A SWIFT message is a transmission, a message sent from

one bank to another with instructions for a financial

transaction. 

Q Did you review any other kinds of documents? 

A Yes. 

Q What other kinds of documents? 

A I reviewed emails. 
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MS. MOESER:  Your Honor, at this time, may I ask

Mr. Jackson to hand the witness a few exhibits?

THE COURT:  Yes, you may. 

Mr. Jackson, do that, please.

THE COURTROOM DEPUTY:  Yes, Judge.  

MS. MOESER:  Government's Exhibits 1519 through 1531

for identification purposes, Your Honor. 

THE COURT:  Thank you. 

MS. MOESER:  Thank you, Mr. Jackson.

BY MS. MOESER:   

Q Ms. Spaulding, what bank records did you rely on to

prepare your summary reports? 

A Bank records from the Bank of New York Mellon and from

JPMorgan Chase Bank.

MS. MOESER:  Your Honor, may I publish

Government's Exhibit 1201 already in evidence?

THE COURT:  You may publish.  

(Government's Exhibit Number 1201 is published to

the jury.) 

BY MS. MOESER:  

Q Ms. Spaulding, what is this? 

A This is a page from the Bank of New York Mellon bank

records. 

Q Are these records voluminous? 

A Yes. 
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Q About how many pages? 

A Approximately 30,000 pages. 

Q Did you focus your review on a particular portion of the

Bank of New York Mellon records? 

A Yes. 

MS. MOESER:  Your Honor, may I publish

Government's Exhibit 1201-1 already in evidence?

THE COURT:  You may.  

(Pause in proceedings.) 

MS. MOESER:  I think we may be having technical

difficulties, Your Honor.  I will return to 1201-1.

BY MS. MOESER:  

Q Ms. Spaulding, Government's Exhibit 1201-1, which we will

publish in a moment, about how many pages was that? 

A Approximately 3500 page. 

Q And what did it consist of? 

A The wire transfer records. 

Q For which bank? 

A For the Bank of New York Mellon. 

Q And Ms. Spaulding, did you review JPMorgan Chase records

as well? 

A Yes. 

Q And did those records contain many tabs of financial

information? 

A Yes. 
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Q And were those records also voluminous? 

A Yes. 

Q Did you prepare summary reports in connection with your

review of the Bank of New York Mellon and JPMorgan Chase

records? 

A Yes. 

Q What type of summary reports did you prepare? 

A Spreadsheets and the flowchart. 

Q What was the process that you used to create the summary

reports? 

A I reviewed the financial records and put information on

spreadsheets. 

Q Did you do multiple drafts of some of these reports? 

A Yes. 

Q Did you make any changes between the drafts? 

A Yes. 

Q Why did you make changes? 

A I made cosmetic changes. 

Q Did you make any other changes to the drafts? 

A Yes. 

Q What other kinds of changes did you make? 

A Information was added to this -- to this -- excuse me, to

the spreadsheets. 

Q And are your reports summarizing the Bank of New York

Mellon and JPMorgan Chase records, Government's Exhibit 1519
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through 1531 in the folder in front of you? 

A Yes. 

MS. MOESER:  And, Your Honor, we are able to publish

Government's Exhibit 1201-1 already in evidence. 

(Government's Exhibit Number 1201-1 is published to

the jury.) 

BY MS. MOESER: 

Q Ms. Spaulding, what is Government's Exhibit 1201-1? 

THE COURT:  Beside sideways, you mean?

MR. MOESER:  Besides sideways.  

A This is the wire transfers from the Bank of New York

Mellon bank records. 

Q Are those the records you were referring to being

approximately 3500 pages? 

A Yes. 

MS. MOESER:  And, Your Honor, may we publish

Government's Exhibit 1301 already in evidence?

THE COURT:  You may.  

(Pause in proceedings.) 

MS. MOESER:  We're having technical difficulties

with 1301, Your Honor. 

THE COURT:  The jury has noticed that. 

MS. MOESER:  Yes.  

Apologies to Your Honor and to the jury.
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BY MS. MOESER: 

Q Ms. Spaulding, you mentioned the JPMorgan Chase records.

Are those Government's Exhibit 1301? 

A Yes. 

Q Ms. Spaulding, did the individual transactions you

reviewed have a number of details? 

A Yes. 

Q Did you include every detail on the reports you created? 

A No. 

Q Did you use any other records, besides the

Bank of New York Mellon and JPMorgan Chase records to create

Government's Exhibits 1519 through 1531? 

A Yes. 

Q What other records did you use? 

A The SWIFT messages.

MS. MOESER:  Your Honor -- oh.

You Honor, if I may publish

Government's Exhibit 1301 we now have on the screen. 

THE COURT:  It seems to be dancing, but all right. 

(Government's Exhibit Number 1301 is published to

the jury.) 

MS. MOESER:  It is dancing, Your Honor. 

THE COURT:  Could you get it -- maybe get it so that

the jury can see it without whiplash?  

MS. MOESER:  There we go.  
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Apologies, Your Honor and apologies to the jury.

THE COURT:  Okay.  

(Continued on the next page.)
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DIRECT EXAMINATION(Continued) 

BY MS. MOESER: 

Q Ms. Spaulding, what is Government's Exhibit 13801?

A The JP Morgan Chase records.

Q Thank you.  Now let's see if our technology works.  If I

may publish Government's Exhibit 58; if it doesn't work I'll

move to the Elmo, your Honor.  

Your Honor, if I may switch to the Elmo?

THE COURT:  You may.

MS. MOESER:  Thank you, your Honor.

Q Ms. Spaulding, is this Government's Exhibit 58?

A Yes.

Q And what is Government's Exhibit 58?

A It is a SWIFT message.

Q This is one of the documents you relied on to create your

summary reports? 

A Yes.

Q Ms. Spaulding, did you rely on other SWIFT messages to

create your summary reports?

A Yes. 

MS. MOESER:  Your Honor, if I may publish

Government's Exhibit 1401 already in evidence?

THE COURT:  You may.

Q Ms. Spaulding, what is Government's Exhibit 1401?

A This is also a SWIFT message. 
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MS. MOESER:  Your Honor, if I may publish

Government's Exhibit 1402 already in evidence?

THE COURT:  You may.

Q Ms. Spaulding, what is Government's Exhibit 1402?

A A SWIFT message.

Q Is this another record you relied on to create your

summary reports?

A Yes.

Q Do your summary reports in Government's Exhibit 1519

through 1531 fairly and accurately represent the particular

transactions you reviewed in Government's Exhibit 1201,

1201-1, 1301, 58, 1401, and 1402?

A Yes. 

MS. MOESER:  Your Honor, the Government would seek

to admit Government's Exhibit 1519. 

THE COURT:  Any objection, other than previously

stated? 

MR. JACKSON:  No objection.

THE COURT:  Admitted.  You may publish. 

(Government Exhibit 1519, was received in evidence.) 

MS. MOESER:  If I may seek to admit a number of

exhibits.

THE COURT:  You may.

MS. MOESER:  We seek to admit Government's Exhibit

1520.
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THE COURT:  Any objection? 

MR. JACKSON:  Yes, we have an objection, Your Honor.

THE COURT:  This is something in addition to

whatever was previously noted at sidebar? 

MS. MOESER:  Yes, your Honor.

THE COURT:  All right, sorry. 

(Continued on the next page.) 
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(Sidebar conference.)  

THE COURT:  Welcome back.

MS. MOESER:  Good morning, your Honor.

THE COURT:  The jury is wondering if they are going

to hear this case, but that's okay.

MS. MOESER:  1520 is in front of you, your Honor a

summary exhibit that our financial analyst created from

records from JP Morgan Chase. 

THE COURT:  The witness created this document?

MS. MOESER:  Yes.

THE COURT:  I'm going to allow it over objection.

She can testify to what she made.  

You can certainly voir dire her with respect to the

creation of document.  I will allow you to voir dire on that.

MR. JACKSON:  I appreciate that, Judge.  You'll

allow me to voir dire on the creation of the document? 

THE COURT:  Absolutely. 

MR. JACKSON:  Thank you.

MS. MOESER:  Thank you.

THE COURT:  The objection is overruled, but you can

voir dire on it.

(End of sidebar conference.) 

(Continued on the next page.) 
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(In open court.)  

THE COURT:  The objection is overruled.  The

document is admitted. 

(Government Exhibit 1520, was received in evidence.) 

MS. MOESER:  Your Honor, I'd like to seek to admit

Government 1521.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1521, was received in evidence.) 

MS. MOESER:  Seek to admit Government's Exhibit

1522.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1522, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1523.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1523, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1524.

THE COURT:  Any objection? 

MR. JACKSON:  No objection.

THE COURT:  Admitted. 
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(Government Exhibit 1524, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1525.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1525, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1526.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1526, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1527.

THE COURT:  Any objection?

MR. JACKSON:  No objection.

THE COURT:  Admitted. 

(Government Exhibit 1527, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1528.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1528, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1529.

THE COURT:  Any objection?

MR. JACKSON:  No objection.

THE COURT:  Admitted. 
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(Government Exhibit 1529, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1530.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1530, was received in evidence.) 

MS. MOESER:  Government's Exhibit 1531.

THE COURT:  Any objection? 

MR. JACKSON:  No objection, your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1531, was received in evidence.) 

MS. MOESER:  Your Honor, may I publish Government's

Exhibit 1519 in evidence? 

THE COURT:  You may.

BY MS. MOESER: 

Q Ms. Spaulding, do you have a copy of Government's Exhibit

1519 in front of you?

A Yes.

Q Let's see if I can zoom in.  What is Government's Exhibit

1519?

A Exhibit 1519 is the schedule showing Proindicus wire

transfers.

Q Which bank records did you use to compile this

information?

A Bank of New York Mellon bank records.
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Q On this first line here, what does this show?

A A wire transfer on March 21, 2013 of $328 million from CS

International Bank of New York Mellon account number ending in

0968 to Credit Suisse AG Bank of New York Mellon account

number ending in 1034. 

MS. MOESER:  Your Honor, may I publish Government's

Exhibit 1201-2 already in evidence?

THE COURT:  You may.  Any document already in

evidence you can publish without seeking, that will speed

things up.

MS. MOESER:  Thank you, your Honor.

Q Ms. Spaulding, what is Government's Exhibit 1201-2?

A It is a bank statement.

Q Which bank is it the bank -- where is the bank account

located?

A Bank of New York Mellon.

Q Where is the Bank of New York Mellon located?

A New York.

Q What is the account number?

A 8900329165.

Q Who is the account holder?

A First Gulf Bank.

Q Ms. Spaulding, 1201-3, already in evidence, what is

Government's Exhibit 1201-3?

A A Bank of New York Mellon bank statement.
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Q Where is Bank of New York Mellon located?

A New York.

Q Who is the account holder?

A CSFB International Boston International.

Q What is the account number?

A 8900360968.

Q Ms. Spaulding, showing you 1201-4, already in evidence.

What is Government's Exhibit 1201-4?

A A Bank of New York Mellon bank statement.

Q Where is Bank of New York Mellon located?

A New York.

Q Who is the account holder?

A Credit Suisse AG.

Q What is the account number?

A 8900361034.

Q Returning to Government's Exhibit 1519, let me zoom in,

the first line, Ms. Spaulding, you testified the transaction

was from CS International with the bank account number 60968,

is that the bank account that we just saw in Government's

Exhibit 1201-3?

A Yes.

Q And you said it was sent to Credit Suisse AG bank account

number 61034, is that the bank account that we just saw in

Government's Exhibit 1201-4?

A Yes.
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Q So where are these two bank accounts located what bank?

A Bank of New York Mellon.

Q Can you tell the jury what the second line of 1519 shows?

A A wire transfer on March 21, 2013 of $327,900,000 from

Credit Suisse AG Bank of New York Mellon account number 61034

to the First Gulf Bank Bank of New York Mellon account number

29165.

Q Are those the two bank account numbers that we just saw

Bank of New York Mellon?

A Yes.

Q Who is the beneficiary of this transaction?

A Privinvest Ship Building SAL account number ending in

00028.

Q The bank account for First Gulf Bank, is that the bank

account Bank of New York Mellon that we saw in 1201-2?

A Yes.

MS. MOESER:  I believe our technology is back up, if

we can switch to the computer at the table.

THE COURT:  Yes, of course.

BY MS. MOESER: 

Q If we can publish 1519.  

Ms. Spaulding, the first transaction you described

in the first line, did that go through the United States?

A Yes.

Q The second transaction to Privinvest, did that go through
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the United States?

MR. JACKSON:  Objection.

THE COURT:  Overruled.  If you know.

A Yes.

Q Ms. Spaulding, looking at your summary what happened

on -- what happened in June?

THE COURT:  June of what year, counsel? 

Q June 2013, Ms. Spaulding. 

A On June 25, 2013, there was a wire transfer of

$90,190,000 from CS International Bank of New York Mellon

account number 60968 to Credit Suisse AG Bank of New York

Mellon account number 61034.

Q Did this transaction go through the United States?

A Yes.

Q Was there another transaction on June 25, 2013?

A Yes.  A wire transfer of $90,190,000 from Credit Suisse

AG Bank of New York Mellon account number 61034 to First Gulf

Bank Bank of New York Mellon account number 29165.

Q Ms. DiNardo, if we can go to the right a little more

please.  

Ms. Spaulding, who was the beneficiary of this

transaction on June 25, 2013?

A Privinvest Ship Building SAL account number ending in

0028.

Q Ms. Spaulding, what happened on July 9, 2013 in your
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summary chart?

A On July 9, 2013, there was a wire transfer of $6,160,000

from Citibank New York.

Q And who was the sender of that transaction?

A I can't see the top of the schedule anymore.

Q Ms. DiNardo, if you can show the top half of the

schedule.  

I believe, Ms. Spaulding, you also have a hard copy

in front of you if that's helpful.  Who is the ordering

customer of that transaction of $6 million on July 9?

A ICE Global Credit CLO Limited.

Q Who was the receiver of that transaction?

A CS International Bank of New York Mellon account number

60968.

Q Is there a second transaction on July 9, 2013?

A Yes.  There was a wire transfer of $7,040,000 from

Citibank New York to CS International Bank of New York Mellon

account number 60968.

Q And did both these transactions on July 9, 2013 go

through the United States?

A Yes.

Q And what was the -- what were the details of payment

referenced in the first July 9, 2013 transaction?

A ICE Global Credit CLO Limited REF Proindicus USD372M28

Feb 13CSI.
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Q How about the second transaction on July 9, 2013?

A ICE Global Credit CLO Ltd REF Proindicus USD372M28

Feb 13CSI.

Q What happened on August 14, 2013?

A On August 14, 2013, there was a wire transfer of

$20,860,800 from CS International Bank of New York Mellon

account number 60968 to Credit Suisse AG Bank of New York

Mellon account number 61034.

Q Did this transaction go through the United States?

A Yes.

Q Is there a second transaction on August 14, 2013?

A Yes.

Q What is the second transaction?

A Wire transfer of $28,860,800 from Credit Suisse AG Bank

of New York Mellon account number 61034 to First Gulf Bank

Bank of New York Mellon account number 29165.

Q Ms. DiNardo, if we can go down a little.  

Who is the beneficiary of the transaction, the

second transaction on August 14?

A Privinvest Ship Building SAL.

THE COURT:  Make that larger for the jury, it's hard

to read.

Q Ms. Spaulding, who is the beneficiary of the August 14,

2013, $20 million transaction?

A Privinvest Ship Building SAL account number ending 0028.
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Q What is the detail payment information?

A BNF Proindicus SA.

Q What happened in November of 2013 on your spreadsheet?

A A wire transfer of $100,512,400 was sent from Credit

Suisse AG Bank of New York Mellon account number 61034 to

First Gulf Bank Bank of New York Mellon account number 29165.

Q Who was the beneficiary of that transaction?

A Privinvest Ship Building SAL account number ending 0028.

Q Did this transaction go through the United States?

A Yes.

Q Ms. Spaulding, on the second half of Government's Exhibit

1519, beginning in March 2014 there are a series of

transactions between March 2014 and March 2016.  Who is the

sender of these transactions between March 2014 and

March 2016?

A Credit Suisse AG.

Q Who is the receiver of these transactions?

A Citibank New York.

Q What is the beneficiary or account bank for these

transactions?

A ICE Global Credit Limited and ICE 3 Global Credit

Limited.

Q Does the bank to bank information for each of these

reference Proindicus?

A Yes.
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Q Do each of these transactions go through the United

States?

A Yes.

Q Ms. Spaulding, showing you what is marked Government's

Exhibit 1520, what is that?

A Exhibit 1520 is the flow chart summarizing several of the

transactions from the previous spreadsheet.

Q What records did you rely on to create this chart?

A The Bank of New York Mellon records.

Q Did you rely on any other records?

A Yes.

Q What other records did you rely on?

A The SWIFT message records.

Q Is that Government's Exhibit 58 that we just saw?

A Yes.

THE COURT:  To be clear you created this chart,

correct? 

THE WITNESS:  Yes.

THE COURT:  After reviewing those documents that you

had talked about, the records? 

THE WITNESS:  Yes, your Honor.

THE COURT:  Go ahead.

Q Does this chart accurately reflect the information that

you identified in the bank records?

A Yes.
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Q Looking at this chart, what is the first line of the flow

chart?

A The first line shows a wire transfer from CS

International of $328 million on March 21, 2013.  And a wire

transfer from Credit Suisse AG of $327,900 on March 21, 2013

to Privinvest Ship Building.

Q These are reflected in the first two lines of

Government's Exhibit 1519?

A Yes.

Q What is the second line of the flow chart?

A A wire transfer from CS International of 90,190,000 on

June 25, 2013 to Credit Suisse AG.  And a wire transfer of

90,190,000 on June 25, 2013 from Credit Suisse AG to

Privinvest Ship Building.

Q Same as the June transaction we were looking at on your

previous spreadsheets?

A Yes.

Q What is the third line?

A July 9, 2013, there was a wire transfer of $6,160,000

from ICE Global Credit CLO Limited to CS International.  And a

wire transfer of $7,040,000 on July 9, 2013 from ICE 3: Global

Credit CLO Limited.  There was a wire transfer from CS

International of $28,860,800 on August 14, 2013 to Credit

Suisse AG.  And a wire transfer of $28,860,800 on August 14,

2013 from Credit Suisse AG to Privinvest Ship Building.
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Q Is that reflected in the July and August transactions we

looked at Government's Exhibit 1519?

A Yes.

Q What is the fourth line of this flow chart?

A A wire transfer from VTB Capital PLC of $100,512,400 on

November 15, 2013 to Credit Suisse AG.  And a wire transfer

from Credit Suisse AG of $100,512,400 on November 15, 2013 to

Privinvest Ship Building.

Q Did each of the transactions represented on this chart go

through the United States?

A Yes.

Q Showing you Government's Exhibit 1521.  What is

Government's Exhibit 1521?

A Exhibit 1521 is a schedule a spreadsheet of the EMATUM

wire transfers.

Q What records did you use to create to Exhibit 1521.  

A The Bank of New York Mellon bank records.

Q Does Government's Exhibit 1521 accurately represent the

financial information you identified in the Bank of New York

Mellon records?

A Yes.

Q Looking at the first line of 1521, what does this show?

A A wire transfer on September 11, 2013 of $446,900,000

from Credit Suisse AG Bank of New York Mellon account number

61034 to First Gulf Bank Bank of New York Mellon account
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number 9165.

Q Who is the beneficiary of this transaction?

A Abu Dhabi MAR LLC.

Q Are the Credit Suisse and First Gulf Bank accounts the

same accounts we saw earlier at Bank of New York Mellon?

A Yes.

Q Did this transaction go through the United States?

A Yes.

Q Can you describe to the jury the transaction on

October 11, 2013?

A On October 11, 2013, there was a wire transfer of

$312,900,000 from Credit Suisse AG Bank of New York Mellon

61034, to First Gulf Bank Bank of New York Mellon account

number 2965.

Q Who is the ultimate beneficiary of this transaction?

A Abu Dhabi MAR LLC.

Q Did this transaction go through the United States?

A Yes.

Q On the second half of this chart, Ms. Spaulding, there

are a number of transactions from March 2014 to March 2016.

What is the -- did each of these transactions between

March 2014 and March 2016 go through the United States?

A Yes.

Q Showing you what is marked as Government's Exhibit 1522.

What is Government's Exhibit 1522?
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A Exhibit 1522 is a spreadsheet showing MAM wire transfers.

Q What records did you rely on to create this spreadsheet?

A The SWIFT messages.

Q Does this spreadsheet accurately identify information

from the SWIFT messages?

A Yes.

Q Can you tell the jury about the first transaction?

A Yes, on May 23, 2014, there was a wire transfer of

$406,542,056.07.  The sender was VTB Capital PLC London.  The

receiver was Deutsche Bank Trust Company New York.  The

ordering company was Mozambique Asset Management SA.

Q Did this transaction go through the United States?

A Yes.

Q Can you tell the jury about the second transaction --

sorry.  Who is the beneficiary of the first transaction?

A Privinvest Ship Building Investments LLC account number

0028.

Q The same Privinvest account number that we saw in your

summaries?

A Yes.

Q Tell the jury about the second transaction. 

A June 11, 2014, there was a wire transfer of

$93,457,943.93.  The sender of the transaction was VTB Capital

PLC London.  The receiver was Deutsche Bank Trust Company

Americans New York.  Ordering customer Mozambique Asset
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Management SA.  And the beneficiary customer Privinvest Ship

Building Investments LLC account number ending 0028.

Q Did each of these transactions go through the United

States?

A Yes.

Q Ms. Spaulding, showing you Government's Exhibit 1524.

What is 1524?

A Exhibit 1524 is a schedule showing wires to Jean

Boustani.

Q Did the Government ask you to compile a summary of

transactions for Jean Boustani?

A Yes.

Q What records did you use to compile your summary in 1524?

A The Bank of New York Mellon bank records and the JP

Morgan Chase bank records.

Q Ms. DiNardo, if we can show more of the spreadsheet,

maybe the transaction section.  That's fine, thank you.  

How many transactions to Jean Boustani did you find?

A Fifteen.

Q What was the value for each transaction?

A $1 million.

Q How much money did Jean Boustani receive in total?

A $15 million.

Q Who was the sender of the payments to Jean Boustani?

A Privinvest Ship Building SAL Holding account 0028, and
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Logistics International SAL offshore AUH.

Q The Privinvest received from the Credit Suisse AG?

A Yes.

Q And Ms. DiNardo, scroll a little to the right; that's

perfect.  

And Ms. Spaulding, did these transactions go through

the United States?

A Yes.

Q Which banks in the United States did these transactions

go through?

A The Bank of New York Mellon and JP Morgan Chase.

Q Ms. Spaulding, if we can show you 1201-C-1.  

You can blow up the middle section, Ms. DiNardo, so

they can see the information.

THE COURT:  If you can darken it a bit.

MS. MOESER:  I don't think we can do.

THE COURT:  Anything you can do on your end,

Mr. Jackson?

COURTROOM DEPUTY:  I'll try.

BY MS. MOESER: 

Q What is Government's Exhibit 1201-C-1?

A This is one of the wire transfers that I used to prepare

the schedule.

Q From what bank records is this wire transfer?

A From the Bank of New York Mellon.
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Q Looking at Government's Exhibit 1201-C-1, where is

Mr. Boustani's name?

A It is under on the bottom, right there, under ultimate

beneficiary.

Q And where is the sender information from Privinvest that

you identified?

A Over to the left where it says ordering customer.

Q Can you take that down, Ms. DiNardo.  If we can put up

1524 again -- I apologize, can you bring up 1201-C-1 one more

time.  

Ms. Spaulding, you testified that these transactions

went through the Bank of New York Mellon and JP Morgan Chase,

can you tell the jury where JP Morgan Chase is located?

A Yes, in Brooklyn, Brooklyn New York.

Q Thank you.  Going back to Government's Exhibit 1524.  How

many -- what was the total value of payments you traced to

Jean Boustani?

A $15 million.

Q Showing you Government's Exhibit 1523.  What is

Government's Exhibit 1523, Ms. Spaulding?

A A schedule of wire transfers to Andrew Pearse.

Q Did the Government ask you to create a summary of a

schedule of payments to Andrew Pearse?

A Yes.

Q What records did you use to create?
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A Bank of New York Mellon bank records and the JP Morgan

Chase bank records.

Q Ms. DiNardo, if can you blow up a little bit of this

information, thank you.  

Who sent payments to Andrew Pearse?

A Privinvest Ship Building SAL Holding and Palomar Holdings

Limited.

Q What account did Privinvest use?

A The account ending 0028.

Q The same account number we saw receiving funds in earlier

summaries?

A Yes.

Q What is the total value of payment that you traced to

Andrew Pearse?  Go to the bottom of the total, Ms. DiNardo. 

A $45,200,000.

Q Did each of the transactions to Andrew Pearse go through

the United States?

A Yes.

Q Through which banks? 

A The Bank of New York Mellon and JP Morgan Chase.

Q Did some the transactions go through different banks?

A Yes, and Citibank New York and Bank of America New York.

Q Did you review any other records related to Andrew

Pearse?

A Yes.
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Q Showing you Government's Exhibit 1818 and 1819.  

Could we show those side by side, Ms. DiNardo?  

 Ms.Spaulding, what are these records?

A The bank records for the account of Andrew Pearse at Abu

Dhabi Commercial Bank.

Q What did you do with these account statements?

A I took the wire transfers that were on the schedule

prepared from the Bank of New York Mellon and Chase Bank

records and saw that those transactions were reflected on

Pearse's bank statements at Abu Dhabi Commercial Bank.

Q Ms. DiNardo, can we show Government's Exhibit 1818 and

Government's Exhibit 1523 side by side.  If we can blow up the

first two lines of 1523, and blow up the first few lines of

1818.  

Ms. Spaulding, can you point out for the jury one of

the transactions that matched between the Bank of Mellon and

JP Morgan Chase records and the Andrew Pearse account at Abu

Dhabi Commercial Bank?

A Yes.  If you see the transaction, the top, on April 24,

2013, on the bank statement you can see a credit of $2,500,000

into the account and the description references Privinvest

Ship Building SAL Holding.

Q Which transaction does that match?

A The first transaction.

Q The dates on those transactions are a little bit
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different, is there any reason why the dates may be different?

A Yes, they can reflect sometimes one day different as far

as the date that the bank credited the transaction.

Q Did you find every transaction to Andrew Pearse in your

summary within the Abu Dhabi bank records?

A Yes.

Q Did you review any bank records related to Andrew Pearse

and Privinvest?

A Yes.

Q Showing you Government's Exhibit 1386 and 1387.  If we

can show those side by side, Ms. DiNardo.  

What other records did you review, Ms. Spaulding?

A Key Bank records, Key Bank of Colorado.

Q Ms. DiNardo, if we show Government's Exhibit 1387, page

five. 

Ms. Spaulding, what did the Government you ask to

look for in the Key Bank records?

A Transfers from Andrew Pearse and transfers from

Privinvest.

Q Did you identify any transfers from Andrew Pearse or

transfers from Privinvest?

A Yes.

Q Looking at 1387, page five, the last two portions, blow

up the left side only, thank you, Ms. DiNardo, the other left

side, there we go.  
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Ms. Spaulding, can you explain to the jury, are

these the transactions you identified in the Key Bank records?

A Yes.

Q What do these transactions show?

A There was a wire transfer on April 24, 2014 that shows

the originator as Andrew Pearse, the dollar amount is

$1,329,962.

Q Is there another transaction from Andrew Pearse in the

Key Bank records?

A On April 28, 2014, a wire transfer the amount shown is

$339,962.

Q Ms. DiNardo, can we go to the right on these records. 

Ms. Spaulding, where were these transfers sent?

A To Palomar Natural Resources LLC.

Q Ms. DiNardo, go to page 12 of 1387.  Can we blow up the

left side, the top part and middle?  

Did you identify other transactions from Privinvest

for Andrew Pearse in the Key Bank records?

A Yes.

Q What other transactions?

A Wire transfer on August 29, 2014 the originator

Privinvest Development SAL Holding for the amount of

$2,240,000.  And a wire transfer on September 3rd, 2014 from

Andrew Pearse in the amount of $1,120,000.

Q If we can scroll to the right, Ms. DiNardo.  
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Where do these transactions go?

A To Palomar Natural Resources LLC.

Q Did these transactions go through the United States?

A Yes.

Q Ms. Spaulding, where is Palomar Natural Resources

located, if you look at the second transaction?

A Littleton.

Q What is the third line?

A United States.

Q Where is Key Bank, where were the Key Bank records from?

What was the address of the account statements from earlier,

what state was that located in?

A Colorado.

Q Showing you Government's Exhibit 1525.  What is

Government's Exhibit 1525?

A A schedule of wire transfers to Surjan Singh.

Q What records did you create to create this schedule?

A Bank of New York Mellon and the JP Morgan Chase records.

Q How many transactions did you find for Surjan Singh?

A Five transactions.

Q What is the total amount that was sent to Surjan Singh?

A $3,699,960.

Q Did these each of these transactions go through the

United States?

A Yes.
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Q There is a sixth transaction on the spreadsheet, what is

that, on the bottom?

A There was a wire transfer on January 27, 2014, $800,000,

that the records show did not clear the bank.  And the wire

was then resent on January 28, 2014, same amount less than the

$40 service charge, $799,960, which is reflected in the top

part of the schedule.

Q Did that payment reach Surjan Singh, the Surjan Singh

account?

A Yes.

THE COURT:  What do you mean did not clear the bank? 

THE WITNESS:  The transaction did not go all the way

through for some reason, your Honor.

THE COURT:  It was resubmitted a day or so later, is

that what the records show? 

THE WITNESS:  Yes, your Honor.

THE COURT:  We'll take a 15-minute comfort break now

and be back here at 12:30.  

Do not talk about the case.  I'll ask the witness

not to talk to anyone during the break. 

THE WITNESS:  Yes.

THE COURT:  Thank you, ladies and gentlemen of the

jury.

(Jury exits the courtroom.)  

THE COURT:  You may step down as well.
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(Whereupon, the witness steps down.) 

THE COURT:  Any issues to discuss in the absence of

the jury while all parties are present and the defendant is

present? 

MR. BINI:  Not from the Government, your Honor.

MR. JACKSON:  No, your Honor.

THE COURT:  Enjoy your 15-minute break.

(Brief recess.)
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(In open court; jury not present.)

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz

presiding.

THE COURT:  We have all counsel present and we are

having the defendant presented.

Do we have any issues to discuss before the jury

comes back?  

MR. BINI:  None from the Government, Your Honor. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Mr. Jackson, would you get the CSO when

we have the defendant come back in?  

Witness, please come back to the witness stand.

Thank you.

(Defendant enters the courtroom.) 

THE COURT:  Hello, Mr. Boustani.  How are you today?

THE DEFENDANT:  All right, Judge.

THE COURT:  Good.

(Witness resumes the stand.)

MS. MOESER:  May I go back to the podium, Your

Honor?

THE COURT:  Yes, of course.

(Pause.)

(Jury enters.)

THE COURT:  Welcome back.  Thank you, ladies and

gentlemen of the jury.  Please be seated.
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Please be seated.  

I'm going to ask you, ma'am, did you discuss your

testimony with anyone during the break?  

THE WITNESS:  No, Your Honor. 

THE COURT:  Thank you.  

You may continue your examination, Counsel. 

MS. MOESER:  Thank you, Your Honor.

Welcome back, Ms. Spaulding.

If we can go back to Government's Exhibit 1525,

please, Ms. DiNardo.

DIRECT EXAMINATION (Continued) 

BY MS. MOESER: (Continued.) 

Q Ms. Spaulding, did you review any other records related

to transactions to Surjan Singh? 

A Yes.  

MS. MOESER:  Your Honor, the Government would seek

to admitted, subject to connection, Government's Exhibit 1843. 

THE COURT:  Any objection other than previously

noted. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government Exhibit 1843, was received in evidence.) 

(The above-referred to exhibit was published.) 

BY MS. MOESER: 

Q What is Government's Exhibit 1843, Ms. Spaulding? 
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  1471SPAULDING - DIRECT - MS. MOESER

A Government's Exhibit 1843 is the bank statements for

Surjan Singh at Abu Dhabi Commercial Bank. 

MS. MOESER:  Ms. DiNardo, can we show Government's

Exhibit 1843 side by side with Government's Exhibit 1525?

Q Ms. Spaulding, what did you look for in Government's

Exhibit 1843? 

A I looked at transactions to Surjan Singh's bank account

that would match the transactions that I had already found in

the Bank of New York Mellon and JPMorgan Chase records that I

reflected on the schedule. 

Q And what did you find, Ms. Spaulding? 

A I found all of the transactions except for the $800,000

transaction at the bottom of my schedule. 

Q That's the transaction that you testified did not go

through? 

A Yes.

MS. MOESER:  And we can take down those callouts,

Ms. DiNardo.

Could you show Government's Exhibit 1843 and

Government's Exhibit 1818, Ms. DiNardo?

Q Ms. Spaulding, did you look for transactions between the

account in Government's Exhibit 1818 and the account in

Government's Exhibit 1843? 

A Yes. 

Q What did you find? 

Denise Parisi, RPR, CRR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1472SPAULDING - DIRECT - MS. MOESER

A I did find transactions between the two accounts. 

Q How many transactions? 

A Two. 

Q What was the value of each of those transactions? 

A $1 million. 

Q Showing you Government's Exhibit 1526.

MS. MOESER:  Excuse me, Ms. DiNardo.  

The Government would actually seek to admit

Government's Exhibit 2462.  

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish it. 

(Government Exhibit 2462, was received in evidence.) 

(The above-referred to exhibit was published.) 

BY MS. MOESER: 

Q Ms. Spaulding, who is this -- what is Government's

Exhibit 2462? 

A This is an email. 

Q Who is it from? 

A From Jean Boustani. 

Q Who is it to? 

A Najib Allam. 

Q What's the subject? 

A EMATUM. 

Q What's the date? 
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A September 16, 2013. 

Q Can you read the first sentence? 

A All these are for Rosario. 

MS. MOESER:  Your Honor, the Government seeks to

admit Government's Exhibit 2613 and 2613A. 

THE COURT:  Any objection?

MR. JACKSON:  No objection. 

THE COURT:  Admitted.  You may publish it. 

(Government Exhibit 2613 and 2613A, were received in 

evidence.) 

(The above-referred to exhibit was published.) 

MS. MOESER:  Can we show those side by side,

Ms. DiNardo?  Can we blow up the top of 2613, Ms. DiNardo?

BY MS. MOESER: 

Q Ms. Spaulding, what is Government's Exhibit 2613? 

A An email. 

Q Who is it from? 

A Antonio Do Rosario. 

Q Who is it to? 

A Mago2025@yahoo.com. 

Q What's the date? 

A December 10, 2013. 

MS. MOESER:  Ms. DiNardo, can we blow up 2613A?

Q What's the information on 2613A, Ms. Spaulding? 

A A list of dates and entities and dollar amounts. 
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Q Now, showing you, Ms. Spaulding, Government's

Exhibit 1526.  What is Government's Exhibit 1526? 

A A schedule showing wire transfers to the entities that

were shown in Exhibits 2613A and the other two exhibits shown

at the top of the schedule. 

Q These are transactions to the entities in the emails we

just reviewed, Ms. Spaulding? 

A Yes. 

Q What records did you rely on to create this schedule? 

A The Bank of New York Mellon records.

MS. MOESER:  Ms. DiNardo, can you blow up the top

portion of the schedule, please?

Q About how many -- well, how many transactions in total,

Ms. Spaulding, did you identify to these entities? 

A Twenty-one. 

Q Who sent these transactions? 

A Logistics International SAL Offshore AUH and Privinvest

Shipbuilding SAL Holding. 

Q What's the Privinvest account number? 

A The account number ending in 0028. 

Q Is that the same account number we saw on the previous

summary spreadsheets? 

A Yes. 

Q What's the total value of the transactions you

identified? 
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A 11,971,000. 

Q Did each of the transactions in the summary go through

the United States? 

A Yes.

MS. MOESER:   Ms. DiNardo, can we show Government's

Exhibit 1526 side by side with Government's Exhibit 2462?  Can

we blow up the top of 2462, Ms. DiNardo?  Can we also blow up

the top portion of 2462, Ms. DiNardo?

Ms. Spaulding, can you read the portion of the 2462

that's on the screen? 

A All these are for Rosario.  Amount:  1,175,000 U.S.

Dollars.  Name:  Walid Construcoes LDA. 

THE COURT:  Would you spell that, please?

THE WITNESS:  Yes.  W-A-L-I-D C-O-N-S-T-R-U-C-O-E-S

L-D-A. 

BY MS. MOESER: 

Q Did you find a transaction matching this information in

the Bank of New York Mellon records, Ms. Spaulding? 

A Yes. 

MS. MOESER:  Ms. DiNardo, can we blow up the

transactions about two-thirds of the way down the page on

1526, please?

Q Ms. Spaulding --

MS. MOESER:  Can we make it a little bit bigger

Ms. DiNardo?  Thank you.
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Q Ms. Spaulding, can you identify the transaction matching

the information in the email that you just read? 

A Yes.  The wire transfer on October 23, 2013, for

$1,175,000. 

Q And who is the beneficiary on this transaction? 

A Walid Construcoes LDA. 

Q Is that the same as the information in the email? 

A Yes. 

Q What's the amount of this transaction? 

A $1,175,000. 

Q Is that the same as the information in the email? 

A Yes.

Q Did this transaction go through the United States? 

A Yes. 

Q Who sent this transaction? 

A Logistics International SAL Offshore AUH. 

MS. MOESER:  Your Honor, the Government seeks to

admit Government's Exhibit 2325 and 2325A, 2325B. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government Exhibit 2325, 2325A, and 2325B, were 

received in evidence.) 

(The above-referred to exhibit was published.) 

MS. MOESER:  Ms. DiNardo, can we show 2325, and
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2325A side by side, please?  Can you blow up the top of 2325,

please, Ms. DiNardo?

BY MS. MOESER: 

Q Ms. Spaulding, what is Government's Exhibit 2325? 

A It is an email. 

Q Who is it from? 

A From Jean Boustani. 

Q Who is it to? 

A N -- excuse me.  Nssmucavele@gmail.com. 

Q What's the subject?  You can read the top? 

A Transfers. 

Q What's the date? 

A June 18, 2013. 

MS. MOESER:  You can take that down, Ms. DiNardo.

Q What's 2325A, Ms. Spaulding?

MS. MOESER:  If we can blow it up a little,

Ms. DiNardo.

A This is a SWIFT message. 

MS. MOESER:   Can we show 2325B, Ms. DiNardo?

Q What's 2325B, Ms. Spaulding? 

A A SWIFT message. 

MS. MOESER:  Your Honor, the Government seeks to

admit 2351 and 2351A. 

THE COURT:  Any objections?

MR. JACKSON:  No objections, Your Honor. 
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THE COURT:  Admitted.  You may publish.

(Government Exhibit 2351 and 2351A, were received in 

evidence.) 

(The above-referred to exhibit was published.)

MS. MOESER:  Can you blow up the top of 2351,

Ms. DiNardo?  

BY MS. MOESER: 

Q Ms. Spaulding, what is Government's Exhibit 2351? 

A An email. 

Q Who is it from? 

A Jean Boustani. 

Q Who is it to? 

A Najib Allam. 

Q What's the date? 

A July 24, 2013. 

Q Can you read the top part of the email?  I'm sorry, can

you read the text in the email at the top? 

A Hi.  A account, too, please.  Let's please do the 150K

dollars first of August.  300 K dollars first of September.

Thanks.

MS. MOESER:  Can we blow up 2351A, Ms. DiNardo?

Q Ms. Spaulding, what's the information in 2351A? 

A There's a name and a bank, some reference numbers, and

dollar amounts. 

MS. MOESER:  Your Honor, the Government seeks to
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admit Government's Exhibit 2766. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish.

(Government Exhibit 2766, was received in evidence.) 

(The above-referred to exhibit was published.) 

MS. MOESER:  Thank you, Ms. DiNardo. 

BY MS. MOESER: 

Q Ms. Spaulding, what's Government's Exhibit 2766? 

A An email. 

Q Who is it from? 

A Jean Boustani. 

Q Who is it to? 

A Najib Allam. 

Q What's the date? 

A April 16, 2014. 

Q Can you read the email? 

A For A.  One.  In South Africa.  Thanks.

MS. MOESER:  Your Honor, the Government seeks to

admit Government's Exhibit 2780. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  It's admitted.  You may publish. 

(Government Exhibit 2780, was received in evidence.) 

(The above-referred to exhibit was published.) 
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MS. MOESER:  Could you blow up the top, Ms. DiNardo?  

BY MS. MOESER: 

Q Ms. Spaulding, what's Government's Exhibit 2780? 

A An email. 

Q Who is it from? 

A Jean Boustani. 

Q Who is it to? 

A Najib Allam. 

Q What is the date? 

A June 13, 2014. 

Q Can you read the subject at the top? 

A Re:  A.

MS. MOESER:  Can you control down, Ms. DiNardo?

Q Ms. Spaulding, the bottom email, who is that from? 

A Jean Boustani. 

Q Can you read the first three lines? 

A New address for A.  700,000 U.S., dollar sign.  Jouberts'

attorneys.  Trust account. 

THE COURT:  Can you spell Jouberts, please?  

THE WITNESS:  J-O-U-B-E-R-T-S. 

THE COURT:  Thank you. 

MS. MOESER:  The Government seeks to admitted

Government's Exhibit 3186. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 
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THE COURT:  You may admit and publish. 

(Government Exhibit 3186, was received in evidence.) 

(The above-referred to exhibit was published.)

MS. MOESER:  Can you blow up the top part,

Ms. DiNardo?

BY MS. MOESER: 

Q Ms. Spaulding, what's Government's Exhibit 3186? 

A An email. 

Q Who is it from? 

A Jean Boustani.

Q What's the date? 

A May 1st, 2013. 

Q Can you read the subject at the top? 

A Transfer. 

Q And what information is in the email? 

A It's a SWIFT message. 

Q Ms. Spaulding, showing you Government's Exhibit 1527,

what is Government's Exhibit 1527?

A A schedule showing wire transfers to the entities in the

emails in the Government's Exhibits that we just looked at. 

Q What records did you use to identify these transfers? 

A The Bank of New York Mellon records. 

MS. MOESER:  Ms. DiNardo, can you blow up the

transactions?  Great.

Q How many transactions did you find, Ms. Spaulding? 
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A Ten transactions. 

Q Who sent these transactions? 

A Privinvest Shipbuilding SAL Holding, the account number

ending in 0028. 

Q Is that the same account that we saw earlier for

Privinvest? 

A Yes. 

Q And what was the total value of these transactions? 

A $8,830,869.57. 

Q Did each of these transactions go through the United

States? 

A Yes. 

Q Which bank? 

A The Bank of New York Mellon. 

MS. MOESER:  Ms. DiNardo, can we show Government's

Exhibit 1527 and 2780 side by side?  Can you blow up the

bottom of 2780, Ms. DiNardo?  And can you blow up some of the

transactions in Government's Exhibit 1527 -- the bottom part

of the transaction, Ms. DiNardo?

Q Ms. Spaulding, you already read the information in

Government's Exhibit 2780.  Did you find the transaction

matching that information? 

A Yes. 

Q What date was that transaction? 

A June 17, 2014. 
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Q Who sent that transaction? 

A Privinvest Shipbuilding, account number ending in 0028. 

Q What's the value of that transaction? 

A $700,000. 

Q Does that match the information in the email,

Government's Exhibit 2780? 

A Yes. 

Q And who is the recipient of that transaction? 

A Jouberts attorney just account. 

Q Does that match the information in the email in

Government's Exhibit 2780? 

A Yes.

Q Ms. Spaulding showing you Government's Exhibit 1528,

what's Government's Exhibit 1528? 

A A schedule of wire transfers to MS International Trading

FZCO. 

Q How many transactions did you find to MS International

Trading at CZO.

MS. MOESER:  If we may see the transactions,

Ms. DiNardo.  

A Four transactions. 

Q What's the total amount of those transactions? 

A $2,456,000. 

Q Who sent these transactions? 

A Logistics International SAL Offshore AUH. 
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Q Did each of these transactions go through the United

States? 

A Yes. 

Q Showing Government's Exhibit 1529, what's Government's

Exhibit 1529, Ms. Spaulding? 

A A schedule showing wire transfers to Thyse International

Incorporation. 

THE COURT:  Would you spell that, please?  

THE WITNESS:  T-H-Y-S-E. 

BY MS. MOESER: 

Q What records did you rely on to identify these

transactions? 

A The Bank of New York Mellon records. 

Q How many transactions did you find to Thyse

International?

A Three.

Q What's the total value -- 

MS. MOESER:  May we see the transactions,

Ms. DiNardo?

Q What's the total value of those transactions? 

A $5 million. 

Q Who sent those transactions? 

A Logistics International SAL Offshore AUH. 

Q Did each of these transactions go through the United

States? 
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A Yes. 

MS. MOESER:  Your Honor, Government seeks to admit

Government's Exhibit 2744. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government Exhibit 2744, was received in evidence.) 

(The above-referred to exhibit was published.) 

BY MS. MOESER: 

Q Ms. Spaulding, what is Government's Exhibit 2744? 

A An email. 

Q Who is it from? 

A Jean Boustani.

Q Who is it to? 

A On Antonio Do Rosario. 

Q What's the date? 

A March 18, 2014. 

Q What's the subject? 

A Re:  Bank detail.

MS. MOESER:  Ms. DiNardo, if we can scroll down to

the bottom of the first page.

Ms. Spaulding, can you read the portion that -- the

email -- who is the email on the bottom of the first page from

underneath the line? 

A Jean Boustani. 
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Q I'm sorry, up one email.  

A Antonio Do Rosario. 

Q And who is it to? 

A Jean Boustani. 

Q Can you read the first two sentences of that email? 

A Marshal, sorry.  Send 1.5 to LIFO and 0.5 to AJY Trading

because I've just been told that they are different. 

MS. MOESER:  Your Honor, the Government seeks to

admit Government's Exhibit 5108. 

THE COURT:  Any objection?

MR. JACKSON:  No objection. 

THE COURT:  Admitted.  You may publish. 

(Government Exhibit 5108, was received in evidence.) 

(The above-referred to exhibit was published.) 

BY MS. MOESER: 

Q Ms. Spaulding, what's Government's Exhibit 5108? 

A It was an email. 

Q Who is it from? 

A Jean Boustani. 

Q Who is it to? 

A Najib Allam. 

Q What is the information in the bottom part of the email?

What's the account name? 

A AYJ trading FZC. 

Q And what's the subject at the top of the email? 

Denise Parisi, RPR, CRR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1487SPAULDING - DIRECT - MS. MOESER

A Forward AYJ SWIFT. 

MS. MOESER:  Your Honor, the Government seeks to

admit Government's Exhibit 2752. 

THE COURT:  Any objection?

MR. JACKSON:  No objection. 

THE COURT:  Admitted.  You may publish. 

(Government Exhibit 2752, was received in evidence.) 

(The above-referred to exhibit was published.) 

MS. MOESER:  Your Honor, we also seek to admit

2752B. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  You may publish.  It's admitted. 

(Government Exhibit 2752B, was received in 

evidence.) 

(The above-referred to exhibit was published.) 

BY MS. MOESER: 

Q Ms. Spaulding, what's reference Exhibit 2752? 

A An email. 

Q Who is if from? 

A Jean Boustani. 

Q Who is it to? 

A Najib Allam. 

Q What's the date? 

A March 31, 2014. 
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Q Can you read the text of the email?  

A DJ -- excuse me.  DG.  One please.  Thanks. 

Q What's the subject at the top? 

A Forward for Anlaba. 

MS. MOESER:  Can we show Government's Exhibit 2752B,

please, Ms. DiNardo?

Q Ms. Spaulding, what information is there in Government's

Exhibit 2752B? 

A The top section says AYJ Trading.  There's an invoice

number, the date, March 30th, 2014. 

Q Is there an amount? 

A Yes, 1 million. 

MS. MOESER:  Your Honor, the Government seeks to

admit Government's Exhibit 2775. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish.

(Government Exhibit 2775, was received in evidence.) 

(The above-referred to exhibit was published.) 

BY MS. MOESER: 

Q Ms. Spaulding, what's Government's Exhibit 2775? 

A An email. 

Q Who is it from? 

A Jean Boustani. 

Q Who is it to? 
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A Najib Allam. 

Q What's the date? 

A May 28, 2014. 

Q And what's the subject? 

A Re:  Transfers. 

MS. MOESER:  Ms. DiNardo, can we go to the bottom of

page 2 on this email?

Q Ms. Spaulding, who is the bottom email from? 

A Jean Boustani. 

Q Can you read it, please? 

A Hi.  Can we please complete:  1.6M, dollar sign, to DG

and then the account is closed.  We reach the total of 5M,

dollar sign. 

Q Could you read the next sentence, please, Ms. Spaulding? 

A 1M, dollar sign, to Eslat or Islat and then also the

account is closed.  We reach the total of 2M, dollar sign. 

MS. MOESER:  Your Honor, the Government would seek

to admit Government's Exhibit 2762 and 2762A. 

THE COURT:  Any objection?

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish.

(Government Exhibit 2762 and 2762A, were received in 

evidence.) 

(The above-referred to exhibit was published.)

MS. MOESER:  Can we blow up the top of 2752,
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Ms. DiNardo -- sorry, 62. 

BY MS. MOESER: 

Q Ms. Spaulding, what's Government's Exhibit 2762? 

A An email. 

Q Who is it from? 

A Jean Boustani. 

Q Who is it to? 

A Najib Allam. 

Q What's the date? 

A April 9th, 2014. 

Q Can you read the text of the email, please? 

A One.  Please.  NYS in my list.  Thanks.

Q And down below, who is the below email from?

MS. MOESER:  Can you scroll down a little bit,

Ms. DiNardo?

Q Who is this email from? 

A Manuel Jorge. 

Q Who is it to? 

A Jean Boustani. 

Q Can you read the text? 

A For the new man. 

Q Looking at Government's Exhibit 2762A, what's

Government's Exhibit 2762A? 

A It is an invoice. 

Q Showing you Government's Exhibit 1530, what's

Denise Parisi, RPR, CRR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1491SPAULDING - DIRECT - MS. MOESER

Government's Exhibit 1530, Ms. Spaulding? 

A Government's Exhibit 1530 is a schedule of wire transfers

referenced in the emails in the other Government's Exhibits

that we just looked at. 

MS. MOESER:  Can we show the transactions in

Government's Exhibit 1530, Ms. DiNardo?

Q Did you find transactions matching the information on the

emails that we just reviewed, Ms. Spaulding? 

A Yes. 

Q What records did you rely upon to find these

transactions? 

A The Bank of New York Mellon records. 

MS. MOESER:  Can we show Government's Exhibit --

sorry.  Can we show Government's Exhibit 1530 side by side

with Government's Exhibit 2762, Ms. DiNardo?

Q Did you find a transaction matching the information in

Government's Exhibit 2762 in the Bank of New York Mellon

records, Ms. Spaulding? 

A Yes.

MS. MOESER:  If we can blow up the bottom of

Ms. Spaulding's chart, Ms. DiNardo.

Q Which transaction matches that information,

Ms. Spaulding? 

A The last transaction. 

Q What's the date of that transaction? 
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A April 10th, 2014. 

Q And what was the date of the email? 

A April 9th, 2014. 

Q What's the value of the transaction on your schedule? 

A $1 million. 

Q And who is the recipient -- who is the beneficiary of the

transaction in your schedule? 

A Sunflower International Corp. FZE. 

MS. MOESER:   And Ms. DiNardo, if we can show

Government's Exhibit 2762A on the -- maybe on the left side.

If we can blow up the bottom information underneath the box,

Ms. DiNardo, on 62A.  Yes.  

Q Does the beneficiary on your schedule match the

information in Government's Exhibit 2762A, Ms. Spaulding? 

A Yes. 

Q And what's the information in Government's Exhibit 2762A? 

A Beneficiary name Sunflower International Corp. FZE. 

Q Showing you Government's Exhibit 1531.  What is

Government's Exhibit 1531, Ms. Spaulding? 

A A summary schedule showing wire transfers to and from

Privinvest Shipbuilding, account number ending in 0028. 

Q Ms. Spaulding, I apologize, I meant to ask you, for

Government's Exhibit 1530, did --

MS. MOESER:  Can we bring 1530 up again,

Ms. DiNardo?
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Q Did each of the transactions in this summary go through

the United States? 

A Yes. 

Q Going back to Government's Exhibit 1531.

MS. MOESER:  If we can blow up the top portion,

Ms. DiNardo.

Q How many transactions to Privinvest did you identify? 

A Six transactions. 

Q What's the date of the first transaction? 

A March 21, 2013. 

Q What's the value of the first transaction? 

A $327,900,000. 

Q The total -- what's the value of all transactions that

went to Privinvest? 

A 1,047,463,200. 

Q Each of these transactions here were on your previous

summary schedules, correct? 

A Yes. 

Q Did each of these transactions go through the United

States? 

A Yes. 

MS. MOESER:  Can we scroll down to the second part

of this 1531?  Thank you.  You can stop there.

Q What does the second part of the 1531 show,

Ms. Spaulding? 
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A Wire transfers from the Privinvest Shipbuilding account

ending in 0028. 

Q What's the first date of the wire transfers from the

Privinvest Shipbuilding account? 

A April 23, 2013. 

Q And what's the last date of transfers from the Privinvest

Shipbuilding account? 

A June 17th, 2014. 

Q Approximately how much in total did you identify going

from the Privinvest Shipbuilding account? 

A Approximately $35 million. 

Q If we can look at the top -- are all these transactions

going from the Privinvest Shipbuilding account in your earlier

summary schedules, Ms. Spaulding? 

A Yes. 

Q Did each of these transactions go through the United

States? 

A Yes.

MS. MOESER:  If we can look at the top portion,

Ms. DiNardo.

Q Was there a transaction on June 25th, 2013, to

Privinvest? 

A Yes. 

Q What's the value of that transaction? 

A 90,190,000. 
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Q Who sent that transaction? 

A Credit Suisse AG.

MS. MOESER:  If we can go to the middle of the

transactions from Privinvest, Ms. DiNardo.

Q Were there transactions from Privinvest after June 25th,

2013? 

A Yes. 

Q What's the first transaction after June 25th, 2013? 

A Transaction on June 26th, 2013, of $1 million to Andrew

Pearse. 

Q What's the second transaction after June 25th, 2013? 

A A wire transfer of $1 million on July 8th, 2013, to Jean

Boustani. 

Q Looking at the last transaction out from Privinvest

Shipbuilding, what's the date of that transaction,

Ms. Spaulding? 

A June 17th, 2014. 

Q What's the value of that transaction? 

A $700,000. 

Q Who is the beneficiary of that transaction? 

A Jouberts attorney trust account. 

MS. MOESER:  May I have a moment, Your Honor?

THE COURT:  You may.

(Pause.)

MS. MOESER:  No further questions, Your Honor.
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THE COURT:  All right.  We are going to have a

cross-examination, obviously, ladies and gentlemen, but since

it's 1:25, can we agree to return from a lunch break at 2:45?

Does that work?  And then we will go straight through until

5:00 with perhaps a brief comfort break in between and we'll

have the hard stop at 5:00.  All right, so we will see you at

2:45.  Enjoy your lunch.  Do not talk about the case.  

And Madam Witness, please do not talk about your

testimony during the lunch hour.

Thank you. 

(Jury exits.)

THE COURT:  You may step down, now.  Thank you.

(Witness excused.)

THE COURT:  You may be seated, ladies and gentlemen

of the public.  The jury is out of the courtroom.  Do we have

any procedural issues to address while the defendant is

present and the jury is not present. 

MR. BINI:  Not for the Government, Your Honor.   

THE COURT:  Defense counsel?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  Thank you.  Enjoy your lunch

break.  We will see you at 2:45.

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Thank you.

(A recess in the proceedings was taken.)
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A F T E R N O O N  S E S S I O N

(In open court; jury not present.)

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz

presiding.

THE COURT:  Thank you.  I know we have all the

appearances.  You may be seated.  We'll have the defendant

produced.  And are there any procedural questions that we need

to address before we bring in the jury?

MR. BINI:  Not for the Government, Your Honor. 

MR. JACKSON:  No, Your Honor.  Thank you. 

THE COURT:  Okay.  Thank you.

(Defendant enters the courtroom.) 

THE COURT:  Welcome back, Mr. Boustani.  Good

afternoon.

THE DEFENDANT:  Good afternoon.  Thank you.

THE COURT:  Mr. Jackson, would you have the CSO

bring the jury in?  

Madam, would you please come back to the witness

stand?  

(Witness reassumes the stand.)

(Pause.)

(Jury enters.)

THE COURT:  Thank you.  Welcome back, ladies and

gentlemen of the jury.

I appreciate your patience.  Occasionally, matters
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  1498SPAULDING - CROSS - MR. JACKSON

in other cases come up that I have to deal with in chambers,

so your lunch hour gets extended, but we still have our five

o'clock hard stop, so please be seated.  

Please be seated, ma'am.  

Ladies and gentlemen of the public as well.

Now, I'm going to ask you, as I said I would, did

you speak with anyone about your testimony during the break,

ma'am?

THE WITNESS:  No, Your Honor. 

THE COURT:  Thank you.  

All right.  We will have cross-examination.

MR. JACKSON:  Good morning, everyone -- afternoon. 

CROSS-EXAMINATION  

BY MR. JACKSON: 

Q Good afternoon to you, ma'am.

A Good afternoon.

MR. JACKSON:  Your Honor, may I inquire?

THE COURT:  I think you already have. 

MR. JACKSON:  Thank you, Judge.

THE COURT:  Go ahead.

BY MR. JACKSON:  

Q Now, ma'am, you went over a bunch of charts during your

direct examination, correct?

A Yes. 

Q And am I correct that the Government when they asked you
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to create the charts, they didn't just hand you a bunch of

records and say, Please make some charts, did they?

A No. 

Q In fact, what happened is, you sat down with the

prosecutors and talked about the issues that you wanted to

present in the charts, right? 

A No. 

Q Okay.  Well, you did meet with the prosecutors before you

made the charts, correct, ma'am? 

A No. 

Q You didn't meet with them at all? 

A Not prior to making the charts, no. 

Q Did you speak to the prosecutors? 

A Yes. 

Q Who did you speak to? 

A Molly Moeser. 

Q And Ms. Moeser gave you some instructions in terms of

what she wanted you to do in terms of making the charts? 

A Yes. 

Q What was the instruction that she gave you? 

A She asked me to look in the wire transfers for

transactions involving particular entities. 

Q And the particular entities were some of the entities

that we talked about today during your direct testimony,

correct? 
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A Yes. 

Q Now, to be clear, ma'am, you have always -- well, you've

never worked for any of the banks that were the subject of

your direct testimony, right?

A Correct. 

Q You never worked for Bank of New York Mellon.

A Correct. 

Q You never worked for JPMorgan Chase.

A Correct. 

Q And you've -- you've never toured the facility of

JPMorgan, have you? 

A No. 

Q Nobody from JPMorgan has ever taken you to one of their

data facilities and said, you know, Let us show you around and

show you how it works in here, right?

A Correct. 

Q And you don't know -- you are not personally familiar

with the mechanics of how the Bank of New York Mellon systems

work, are you? 

A No. 

Q In preparing your charts, you, yourself, didn't actually

speak to anyone at Bank of New York Mellon, did you? 

A No. 

Q You didn't speak to anyone at JPMorgan, did you? 

A No. 
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Q Now -- by the way, you are aware that JPMorgan is a very

large bank, correct? 

A Yes. 

Q And you're aware that it has facilities all over the

place, right? 

A Yes. 

Q It has branches all over the country, right? 

A Yes. 

Q It has -- beyond the branches -- facilities where

different operations happen all over the country, right?

A I don't know that. 

Q You don't know anything about that, right?

A No. 

Q So when you talked about where certain of these banks

were located, you were only talking about what you saw on the

paper, correct?

A Yes. 

Q In fact, you have no idea what the mechanics are of where

the actual transactions take place within those banks,

correct?

A Correct. 

Q Now -- and that includes Bank of New York Mellon,

correct? 

A Yes. 

Q Now, ma'am, you mentioned earlier something called a
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SWIFT message, right?

A Yes. 

Q And it's not called a SWIFT message because it's super

fast, is it? 

A No. 

Q It's called a SWIFT message because SWIFT is an acronym,

right?

A Yes. 

Q And it stands for the Society For Worldwide Interbank

Financial Telecommunication, correct?

A Yes. 

Q Now, you, yourself, you've never worked for SWIFT, right?

A Correct. 

Q And you don't know anything about it other than what you

just pointed out on the documents, right? 

A No, I don't. 

Q Okay.  Now -- by the way, ma'am, you mentioned that

you're an accountant -- you're a CPA.

A Yes. 

Q Licensed in Arizona? 

A Yes. 

Q But you work out of New York mostly.

A No. 

Q Do you work all over the country? 

A I mostly work in Arizona.  I do cases all over the
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country. 

Q And prior to starting your own business, you worked for a

company called NTI, correct?

A No. 

Q Okay.  Did you ever work for any other companies prior to

starting your own business? 

A Well, I've been a consultant.  Maybe that's what you

mean. 

Q Oh, okay.  You've been a consultant for other companies

that do the type of work with the federal government that you

do on an individual level.

A Yes. 

Q And all of that work is work on behalf of the federal

government, right?

A Yes. 

Q In fact, it's a regular occurrence in your business that

the prosecutors ask you to make some charts similar to the

charts that you made in this case, right? 

A Yes. 

Q And you are never a person who has any independent

understanding of the evidentiary significance within the

broader questions of the case of the charts that you're

creating, right? 

A I wouldn't say never. 

Q Okay.
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In this case, you're certainly not offering through

the charts any opinion as to the validity of any charges,

right?

A Correct. 

Q You don't -- your only purpose with the charts is to

depict and simplify certain other records that you have been

shown, right?

A Correct. 

MR. JACKSON:  Can we actually take a look at the

chart that is marked as Government's Exhibit 1523?

Q Now, Ms. Spaulding, this is one of the charts that you

created that we talked about this morning, correct? 

A Yes. 

Q And this is a chart entitled, Wires to Beneficiary Andrew

Pearse, correct?

A Yes. 

Q And now you have no idea who Andrew Pearse is, right?

A I don't know Andrew Pearse. 

Q Right.  You don't know anything about Andrew Pearse on a

personal level, correct? 

A Correct. 

Q All you know about Andrew Pearse are what you saw in the

documents that the prosecutors handed to you, correct? 

A Correct. 

Q Now, on this document, you noted down at the bottom --
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first of all, there are a series of transactions that are

depicted in this chart, right? 

A Yes. 

MR. JACKSON:  Can we highlight the sixth transaction

down, the one that starts at 9/25/13?  Now, I know it's kind

of small.  Maybe we can blow that up just a little bit.

Can you see that, ladies and gentlemen?

Q Now, as we're looking here, am I correct that what you

were depicting is a transaction that you saw in the records

from something called Palomar Holdings Limited of $15 million;

am I correct about that? 

A Yes. 

Q And this is money that went to this person named Andrew

Pearse, correct?

A Yes. 

Q Now, Ms. Spaulding, can you identify what it says in the

final field where it says bank-to-bank information? 

A Yes.  It says REF dividends payment. 

Q Okay.  From your knowledge as an accountant and as a

person who does this kind of work, can you explain to us what

a dividend is? 

A A dividend is generally the return on an investment. 

Q What category of people generally get dividends? 

A Shareholders. 

Q And by shareholders, you mean people who have some sort
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of equity ownership stake in a company, right?

A Yes. 

Q And can we look at what's depicted in eight -- the eighth

column down, the one that starts at 10/23/13?  And this is

another transaction from this Palomar company of $7.8 million,

again, to this gentleman, Andrew Pearse; am I correct about

that, Ms. Spaulding? 

A Yes. 

Q And again it says at the end -- I'm sorry.  What does it

say in the bank-to-bank information? 

A REF dividend PYN. 

Q Okay.  Do you understand that as a dividend payment

indication? 

A That's what I would think that means. 

Q Okay.  And then if we look at the transaction, it says

6/3 -- it starts at June 3rd, 2014.  This is yet another

transaction from Palomar Holdings Limited to this individual,

Andrew Pearse, correct?

A Yes. 

Q And, again, it says, dividends payment for this

$10 million transaction, right?

A Yes. 

Q For him to get a grand total of -- when you added up all

of these -- $45 million.  That's what you had at the bottom,

right, Ms. Spaulding? 
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A Yes. 

Q Now, you also -- the Government also asked you to take a

look at wires that went to Jean Boustani, correct?

A Yes. 

Q And you understand Jean Boustani to be the handsome

defendant sitting here in the courtroom?  

A Yes. 

Q Now --

MS. MOESER:  Objection, Your Honor. 

MR. JACKSON:  Withdrawn. 

THE COURT:   Well, I don't know, I'm no judge of

male beauty.  I've already told you I look like Denzel

Washington.  Who am I to judge?  All right, go ahead. 

MR. JACKSON:  Thank you, Judge. 

THE COURT:  You're welcome. 

BY MR. JACKSON: 

Q Now, these wires to Mr. Boustani, to be clear, these are

the only wires to Mr. Boustani that the prosecutors asked you

to take a look at and make a chart of, right? 

A These are the only wire transfers that I found to

Boustani. 

Q Right.

And if we can look at 1524 -- GX1524, there are a

bunch of payments that go from this company called Privinvest

to Mr. Boustani, correct? 
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A Yes. 

Q Now, I'm correct, Ms. Spaulding, that you are aware that

not all wire transfers constitute illegal activity; am I

correct? 

A Yes. 

Q In fact, it's actually very common that companies wire

money to other companies or to individuals in regular business

transactions, correct?

A Yes. 

Q You're also familiar with the fact that sometimes

salesmen get commissions on sales; you're aware of that,

correct?

A Yes. 

Q Now, you see that all of these transactions that are

depicted in GX1524 are wires from Privinvest to Mr. Boustani

between May 13th and June 14th of 2014.  I'm sorry, May 6th,

2013, to June 30th, 2014, correct?

A They are from Privinvest and from Logistics

International. 

Q Correct.

Privinvest and Logistics International during the

time period that I discussed, correct, Ms. Spaulding? 

A Yes. 

Q And they add up to, over that period of time, about

$15 million, right?
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A Yes. 

Q About $30 million less than what we saw in the chart of

all the monies that went to Mr. Pearse, correct? 

A Yes. 

Q And nowhere in the records did the prosecutors share with

you did you see any wires for dividend payments from that

company called Palomar to Mr. Boustani, correct? 

A Correct. 

Q Did the prosecutors ask you if you could take a second

look to see if there was anywhere that they might be able to

find dividend payments to Mr. Boustani from Palomar? 

A No. 

Q Okay.

By the way, the account that is depicted --

MR. JACKSON:  If we can cull up 1524 one more time.

Q The account that's depicted in 1524 where Mr. Boustani

received the money, that's in a bank called Abu Dhabi

Commercial Bank? 

A Yes. 

Q And Abu Dhabi, I'm correct, is located outside of the

state of New York.

A Yes. 

Q In fact, it's outside of the United States of America,

correct? 

A Yes. 
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Q Do you know approximately how many miles away from the

United States Abu Dhabi is from the United States? 

A No. 

Q Okay.

Fair to say, though, in looking at the records that

the prosecutors provided to you at no point did you see any

U.S. bank account for Mr. Boustani.

A Correct. 

Q Okay.  Now, ma'am, if you don't mind, can we take a brief

look at Government's Exhibit 1520?  Now, this is another one

of the charts that you put together, correct, Ms. Spaulding? 

A Yes. 

Q By the way, did the prosecutors at any point ask you to

make a chart of all of the actual -- did they ask you to look

at emails, right, as well as some of these financial records,

right?

A Yes. 

Q Did they ever ask you if you could take all of the emails

that actually reference information about lies to investors

and make that into some kind of chart? 

A No. 

Q They just asked you to focus on these payments.

A Yes. 

Q Okay.  So let's look at 1520, and in 1520, we have --

you're basically depicting four different layers of
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transaction, correct?

A Four different time periods of transactions.  I don't

know about layers, but...

Q But that's -- I understand.

So just to be clear, there are four different levels

on this -- four different, sort of, arrow flows on this chart,

correct?

A Yes. 

Q But, in fact, each one of these layers -- if you don't

mind if I call them layers -- reflects multiple different

transactions, correct? 

A They reflect the transactions that are shown on the

chart. 

Q Right.  And some of them represent multiple transactions

within the layer, right?  Like, there's one transaction from

CS International at the top to Credit Suisse.

Do you see that? 

A Yes. 

Q And then there's another transaction from Credit Suisse

paying Privinvest Shipbuilding, correct? 

A Yes. 

Q Now, you're aware that Credit Suisse is one of the

largest banks in the world, correct?

A I'm aware that they are a very large bank. 

Q Right.  You know that they have over $1 trillion in
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assets under management? 

A No. 

Q Well, you know it's a lot of money, right?

A I know they are a very large bank. 

Q You are aware that they manage many, many billions of

dollars in assets, correct?

A No. 

Q You have no idea what the actual number is.

A No. 

Q Certainly, the prosecutors didn't ask you to take a look

at all of the financial records of Credit Suisse to prepare

these charts.

A No. 

Q Now, what other documents, by the way, ma'am, did you

utilize to create Government's Exhibit 1520? 

A The Bank of New York Mellon wire transfers and also one

of the SWIFT messages. 

Q Okay.  Do you know what the Government exhibit numbers

are of those documents? 

A No, not off the top of my head. 

Q Now, the first logo that we see depicted here on

March 21st, 2013, we see $328 million being transferred from

CS International to Credit Suisse AG, correct?

A Yes. 

Q But, in fact, this was $372 million loan, correct?

Denise Parisi, RPR, CRR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1513SPAULDING - CROSS - MR. JACKSON

A I don't know. 

Q Okay.  And in the second transaction beneath that, you

see that there's 90 million transferred from CS International

to Credit Suisse AG, correct? 

A Yes. 

Q But, in fact, that was a hundred million dollar loan at

face value, correct? 

A I don't know. 

Q Okay.  You don't really have deep familiarity with the

underlying loan structure involved here? 

A No, I don't. 

Q The structure of these types of loans can be wildly

complex, correct? 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  If you know.

A I don't really know. 

Q You understand that they can be complex.

A They could be complex. 

Q And then in this third transaction, what you have

depicted is $6,160,000 and $7,040,000 on July 9th, 2013, going

to CS International, correct? 

A Yes. 

Q Now, you are not actually trying to suggest with this

chart that the money that came from ICE Global Credit and ICE

3: Global Credit CLO Limited went directly into CS
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International then into Credit Suisse AG and then that actual

money went to Privinvest; that's not what you are suggesting,

is it? 

A No. 

Q These are multiple different transactions that you are

depicting, right?

A Well, there are several different transactions. 

Q Right.

And, in fact, I'm correct, aren't I, that the ICE

Global Credit CLO -- actually, before I ask that question, do

you know what ICE Global Credit CLO is? 

A No. 

Q Do you know what a CLO is? 

A No. 

Q Do you know what ICE 3: Global Credit CLO is? 

A No. 

Q Did the prosecutors ask you to make these arrows from ICE

Global Credit feed into CS International in this way? 

A I don't think they specifically asked me to do that.

That's the transaction that happened. 

Q Okay.  But did they ask you to try to figure out a way to

make it look like ICE Global money was going to Privinvest? 

A No. 

Q Okay.

Now, in fact, this ICE Global Credit CLO money on
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July 9th, it doesn't actually relate to the transaction

between CS International and Credit Suisse that took place on

August 14th, 2013, does it? 

A I don't know. 

Q You are not aware one way or the other.

A I don't know. 

Q Well, let's take a look at Government's Exhibit 42, which

is already in evidence.

MR. JACKSON:  May we depict that, Your Honor?  

THE COURT:  Of course.  If it's in evidence, you can

show it to the jury without asking. 

MR. JACKSON:  Thank you, Judge. 

BY MR. JACKSON: 

Q So this is Government's Exhibit 42, okay?  And --

MR. JACKSON:  Is there any way to turn this screen

on, Mr. Jackson?

THE COURTROOM DEPUTY:  It should be just press the

button on the side, sir.  There you go.  The power button.

MR. JACKSON:  I apologize, ladies and gentlemen.

Thank you. 

BY MR. JACKSON: 

Q Okay.  So here we have Government's Exhibit 42.  And can

you read what it says at the top, just the heading of this

document? 

A Form of Transfer Certificate. 

Denise Parisi, RPR, CRR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1516SPAULDING - CROSS - MR. JACKSON

Q And if you go down from there -- first of all, you see

that it says to Credit Suisse AG, London branch as facility

agent, correct?

A Yes. 

Q And then it says Credit Suisse International and ICE 3:

Global Credit CLO, correct?

A Yes. 

MR. JACKSON:  And if we can go to the third page of

this, if we can blow up the top half of that, please,

Mr. McLeod.  

Q Now, can you see where it has -- if we are looking in the

middle -- let me try that.  Look at that.  It's like magic.

So you can see here there is a June 25th, 2013,

transaction reference here, correct?

A Yes. 

Q And that's the transaction that is depicted --

MR. JACKSON:  Can you put next to this Government's

Exhibit 1520?  Let me try that.  Am I messing this up,

Mr. Jackson?  I'm sorry.  I'm going to X it.  I'm going to X

it.  Forget about it.

Q But can you see here the second layer of Government's

Exhibit 1520?  That's taking place on June 25th, 2013,

correct? 

A Yes. 

Q And this document, Government's Exhibit 42 depicts --
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relates to this transaction which happens on June 25th, 2013,

correct? 

A I don't know.  I'm not familiar with this document.  I

can see the date, but...

Q The prosecutors didn't show you this document in

preparing for your testimony.

A No. 

Q Okay.  

MR. JACKSON:   Can we blow up the top half of

Government's Exhibit 42?

Q You can see here that this is a transaction document

between ICE 3: Global Credit CLO Limited and Credit Suisse

International, correct? 

A Yes. 

Q And those were the exact entities that are depicted on

the third layer of GX1520, correct? 

A Yes. 

Q And, in fact, they're not -- this transaction -- the

amount you can see of this transaction, this is the -- this is

the transaction that you have depicted in the first part of

the third layer, right?

A I don't know. 

Q Okay.  So let me just ask you, ma'am, is it possible that

Government's Exhibit 1520 got it wrong and this transaction

that you have depicted with ICE Global is actually about
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buying some of the loan that is depicted in the second layer? 

A I don't know. 

Q You're not sure whether this document is right at this

point.

A Oh, I'm sure it's correct. 

(Continued on the following page.) 
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CROSS-EXAMINATION (Continued) 

BY MR. JACKSON: 

Q You're sure it's correct?

A I'm sure that it shows the transactions that took place

in the chronological order that are shown on the flow chart.

Q Okay.  But all you were trying to do was chronological

order?

A Yes.

Q Right.  You're not sure that this transaction actually

relates to the loan that took place on 8/14/2013, right?

A I don't know.

Q Okay.  In fact, the prosecutors didn't walk through with

you the mechanics or the details of a lot of the underlying

loan structure, right?

A Correct.

Q So it's fair to say you have no idea whether the ICE

Canyon money actually went to Privinvest Shipping?

A No, I didn't.

MR. JACKSON:  You can take that down, Mr. McLeod.

Q By the way, do you know where ICE Canyon, the two ICE

Canyon entities that are depicted in your chart, do you know

where they're incorporated?

A No.

Q You have no idea whether it's in the United States, in

Europe, or somewhere else, correct?
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A I believe I saw an address on the document but I -- I'm

not sure.

Q Okay.

MR. JACKSON:  May I have one minute, Your Honor?

THE COURT:  Of course.

(Pause.) 

MR. JACKSON:  Ma'am, thank you very much.

Appreciate your time.

No further questions, Your Honor.

THE COURT:  Thank you.  Any redirect?

MS. MOESER:  No, Your Honor.

THE COURT:  Thank you.  You may step down.

(The witness was excused.) 

THE COURT:  All right.  Call your next witness,

please.

MR. MEHTA:  Yes, Your Honor.   

We call FBI Special Agent Jonathan Polonitza.

THE COURT:  Okay.  Please have the special agent

brought forward and be sworn.
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(Witness takes the witness stand.) 

JONATHAN POLONITZA, called as a witness, having been first 

duly sworn/affirmed, was examined and testified as follows: 

THE COURTROOM DEPUTY:  You do solely swear or affirm

the answers you are about to give the court, are the truth the

whole truth and nothing but the truth, so help you God?

THE WITNESS:  I do.

THE COURT:  Please be seated, sir.

Please state and spell your name clearly for the

record.

The microphone in front of you will swivel to you,

if the green light's lit, and keep the microphone right below

where you speak.  We will hear it clearly by counsel and by

the jury.  

Okay, please state your name, spell it, and then

counsel will inquire.

THE WITNESS:  Sure.  First name Jonathan,

J-O-N-A-T-A-N; last name, Polonitza, P-O-L-O-N-I-T-Z-A.

THE COURT:  Thank you.  

You may inquire, counsel.

MR. MEHTA:  Thank you, Your Honor.

DIRECT EXAMINATION  

BY MR. MEHTA: 

Q Good afternoon.

A Good afternoon.
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Q Sir, where do you work?

A The Federal Bureau of Investigation.

Q And what is your title?

A Special agent.

Q How long have you been a special agent?

A Approximately nine years.

Q And prior to becoming a special agent with the FBI, tell

us what your background is?

A I received a bachelor's degree in finance, and after

getting my bachelor's degree in finance, I became a financial

analyst.

Q What is your employment background prior to joining the

FBI?

A I was a financial analyst for several years after

graduating college.

Q And when you joined the FBI, were you did you receive

training?

A I did.

I went to the academy at Quantico, Virginia.

Received quite a bit of training there.

Upon graduation, I've been in New York for

approximately a little over eight years.

I have attended and participated in countless

trainings over the years.  Trainings and conferences monthly,

quarterly, annual basis; online and in person; on matters such
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as fraud, money laundering, investigative techniques and a

variety of other topics.

Q What unit are you currently assigned to at the FBI?

A I'm on a white collar squad in the criminal division of

FIB New York.

Q Are you familiar with an investigation into the

defendant, Jean Boustani?

A I am.

Q What role, if any, did you play in the investigation?

A A very minimal role up until recently when I was asked to

review hundreds of emails in preparation for today.

Q Did you interview anyone in connection with the

investigation?

A I did not.

Q Did you review any notes of any interviews in the

investigation?

A I did not.

Q Are you familiar with all the facts of the investigation?

A No.

MR. MEHTA:  Your Honor, at this time I'd like to

move into evidence, or offer, Your Honor, a number of exhibits

to maybe make it smoother.

THE COURT:  Smooth is good.

MR. MEHTA:  All right.  I'm going to do about 20 to

begin with, and we'll take it from there.
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THE COURT:  All right.  

Have you discussed these with opposing counsel?

MR. MEHTA:  I have, Your Honor.  There's no

objection.

THE COURT:  Why don't you call them out, I'll let

you do 20, and at the end of the 20, I'll ask defense counsel

if they have any objection to any of the 20.

MR. MEHTA:  Yes, Your Honor.

3190, 3191, 3191A, 3191B, 3192, 2007, 2012, 2013,

2015, 2016, 2018, 2018A, 2018B, 2018C, 2046, 2044, 2044A,

2044B, 2021, 2020.  And, Your Honor, I apologize, for 2021,

there's an attachment, 2021A.

THE COURT:  Any objection to any of the documents

that counsel has just identified?

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  They're admitted.  You may publish them

to the jury.

(Government Exhibit 3190, 3191, were received in 

evidence.) 

(Government Exhibit 3191A, 3191B, 3192, were 

received in evidence.) 

(Government Exhibit 2007, 2012, 2013, were received 

in evidence.) 

(Government Exhibit 2015, 2016, were received in 

evidence.) 
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(Government Exhibit 2018, 2018A, 2018B, 2018C, were 

received in evidence.) 

(Government Exhibit 2046, was received in evidence.) 

(Government Exhibit 2044, 2044A, 2044B, were 

received in evidence.) 

(Government Exhibit 2021, 2020, and 2021A, were 

received in evidence.) 

MR. MEHTA:  Yes, Your Honor, I'm going to start with

the first one I referenced, Your Honor.  It's going to be

3190.

(Exhibit published.) 

THE COURTROOM DEPUTY:  Laptop?

MS. DiNARDO:  Yes, please.

MR. MEHTA:  Can we blow up this bottom email.

BY MR. MEHTA: 

Q Agent Polonitza, can you read that bottom email to the

jury?

A Sure.  This is an email from Basetsane Thokoane.

THE COURT:  Would you spell that for the reporter,

please?

A First name T-H-O-K-O-A-N-E.  Last name,

B-A-S-E-T-S-A-N-A.  To Jean Boustani.  Dated April 16th, 2011

with the subject of way forward.

Q Can you read the email, please?

A Morning.  Mozambique is consolidated marine
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infrastructure, hydro dam, leisure, hospitality and

agriculture for now.  This is high level.  What will be the

way forward.

Regards B.

MR. MEHTA:  Can we see the defendant's response,

please?

(Exhibit published.) 

Q Can you plead read that email, sir?

A Hi.  You should tell me how to advance.  I am ready.

Shall we start with the meeting the president, question mark.

Or do we tackle it project by project, question make.  

I'm all yours, my dear.

MR. MEHTA:  Can we go to 3191 next.

(Exhibit published.) 

MR. MEHTA:  Can we enlarge, please.  Thank you.

Q Can you read the email, sir.

A This is an email from Jean Boustani to Logistics

International, dated May 8th, 2011 with the subject line of

Mozambique.

Attached are a draft letter addressed to the

president of Mozambique which needs to be put on the

Privinvest Holding letterhead.

A note highlighting a macro view of the country for

your info.  I need also please with the letter your profile,

slash, CV.
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I will be sending them also the different websites

of the group.  Privinvest, CMN, Nobiskrug, HSY, KDM.

Basetsane Thokoane is my South African friend who is

arranging the meeting and work there.

Q Are there attachments to this document?

A There is.

MR. MEHTA:  Okay.  Let's start with the first one,

3191A.

(Exhibit published.) 

Q And can you see who it's to please, first, the top left

corner?

A President Armando Guebuza from Mozambique.

MR. MEHTA:  Back out.  Can we see the actual letter.

Thank you.

Q Can you read that please, sir?

A Mr. President, in the outset, I am honored to visit is

the Republic of Mozambique and meeting with you.

Miss Basetsane Thokoane of Twende Pamoja --

THE COURT:  Would you spell Twende Pamoja for the

reporter?

THE WITNESS:  Sure.

T-W-E-N-D-E.  P-A-M-O-J-A.  

A -- has been discussing with our group in, quotes,

Privinvest Holding various aspects related to the perspectives

of foreign direct investments, FDI, in the Republic of
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Mozambique.

With this in mind, I look forward to our meeting as

soon as it is convenient for you to discuss investment

opportunities in the Republic of Mozambique and to develop

mutual beneficial endeavors.

Sincerely, Iskandar Safa.

MR. MEHTA:  Go to the second attachment, 3191B.

(Exhibit published.) 

MR. MEHTA:  And can you blow up the first half.

Q Can you see where it says "president", sir?

A Yes.

Q Can you read that please?

A Armando Guebuza.

MR. MEHTA:  And can we go down to the second half of

this page?

Q Do you see where it says "GDP"?

A I do.

Q Can you read that, please?

A 2009 estimate.  Total 19.762 billion.

Per capita, $933.

Q And can you read the currency is, please?

A Mozambican metical.

MR. MEHTA:  Can we go to page 5 of this document,

please?

(Exhibit published.) 
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MR. MEHTA:  And can you please blow up the middle

part, please?

Q And can you please read the second paragraph, sir?

A Presidential and national assembly elections took place

on December 1st through the 2nd of 2004.

FRELIMO candidate Armando Guebuza won with

64 percent of the popular vote.

His opponent Alfonso Dhlakama of RENAMO received

32 percent of the popular vote.

MR. MEHTA:  Let's go to 3192, please.

Can we go to the second page.

(Exhibit published.) 

MR. MEHTA:  Stop there, please.

Can you blow up the email from the defendant, Jean

Boustani.

Q Read the email from the defendant.

A This is an email from Jean Boustani to Basetsane Thokoane

dated September 8th, 2011 with the subject regarding NDA.

Bassy, I feel that Rosario and Teo want a weaker and

shorter NDA.  So they can bring other companies working in EEZ

in case they don't get it for us in less than a year and/or we

disagree over their cut.  I don't trust them at all.

The professor keeps on quote/unquote lecturing.  He

needs to say I will get this deal and my bosses and I want X

amount of dollars.

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1530POLONITZA - DIRECT - MR. MEHTA

MR. MEHTA:  Back out of this, please.

Can we go up to the top, please?  Keep going.

Q Can you read the email from Basetsane Thokoane?

A Email from Basetsane Thokoane to Jean Boustani dated

September 90, 2011.  With the same subject of regarding NDA.

Morning.  If that's the case, let's proceed with the

NDA.  Rosario is optimistic insists on three months.  They

want to sign today 'cause they've already lined up meetings

for the next week.

Q Would you read the defendant's response, please?

A The response is:  We will not change any word in the NDA.

One year.  It is standard.  It is Rosario who is sending a

negative message by negotiating the NDA terms.

MR. MEHTA:  Can we go to Exhibit 2007 now.

Can we go to the bottom email on page 4.

(Exhibit published.) 

MR. MEHTA:  Blow it up, please.

Q Can you read the email, please, sir.

A There an email from Teofilo Nhangumele to Jean Boustani

dated November 11th, 2012 with the subject of way forward.

Dear brother, Jean.  This is between you and me and

in confidence.  You will agree if I say that the success of

this project will depend in considerable a degree on the level

at which we communicate openly and accommodate the interest of

the parties involved.
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THE COURT:  You are about to cross the line.

Slow, deliberate, Lord Vader speech pattern, and the

too quick, Woody Allen, Chris Rock, Wanda Sykes speech

pattern.  

My fancy way of saying, when you're reading, make

sure you read slowly.

THE WITNESS:  I understand.

THE COURT:  Continue with:  You will also.

A You will also agree that closing a deal of this size is

not an easy task for both of us since there are few interests

involved.  There is increasing expectation in the upcoming

visit to Abu Dhabi, given the new impetus that has been given

to the deal.

The team that I am assembling is very crucial for

the success of the deal, since we are the ones who will

produce the report which will determine whether or not the

project will take off.

To secure that project is granted a go-ahead by the

HOS, a payment has to be agreed before we get there so that we

know and agree well in advance what ought to be paid and when.

Whatever advance payments to be paid before the

project, they can built -- they can be built into the project

and recovered.

We see this advance payment as an investment and not

a cost to the project.  In the end of the day, whatever monies
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paid will be recovered.  I trust this should be fine with...

MR. MEHTA:  Can we see the defendant's response.

(Exhibit published.) 

A The response was:  Dear brother, Teo.  

I am very glad that we are now talking openly.  Our

group operates with the principal of quote/unquote success fee

in favor of our local partners which will be added to the

final project value.  A very important issue which needs to be

clear, we had various negative experiences in Africa,

especially related to the quote/unquote success fees payments

and, therefore, we have a strict policy in the group

consisting of not disbursing any quote/unquote success fee

before the signature of the project contract.

The quote/unquote success fee disbursements will be

also divided proportionally to the project payment

installments.

A detailed quote/unquote success fee's agreement

will be signed between us before the project contract

signature to make all things clear.

Meanwhile, our group will be gladly inviting you to

Abu Dhabi in taking care of all the related expenditures.

I trust the above is logical and comfortable for

you, brother.

MR. MEHTA:  Can we see the response from Jean

Boustani.
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Q Read that, please.

A Response was:  Dear, brother.  Fabulous.  I agree with

you in principal.

Let us agree and look at project in two distinct

moments.  One moment is to massage the system and get the

political will to go ahead with the project.  The second

moment is the project implementation execution.

I agree with you that any monies can only be paid

after the project signing.  This has to be treated separately

from the project implementation.  I will tell you why.

Because for the project implementation, there will

be other players whose interest will have to be looked after;

e.g., ministry of defense, ministry of interior, Air Force, et

cetera.

At the present moment, all these people are not

directly involved.  Our task as levy is to ensure that the

project is given a formal go-ahead, and a success fee for that

has to be guaranteed.

Of course, we will not walk out of the project, as

we will continue to offer our support and ensure that nothing

is compromised.

You will agree with me if I say that in democratic

governments like ours, people come and go, and everyone

involved will want to have his or her share of the deal while

in office, because once out of the office, it will be
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difficult.  So it is important that the contract signing

success fee be agreed and paid in a once-off upon the signing

of the contract.

The project implementation fees and commissions can

be paid as monies are being paid to your organization.  We

will still be in the system to facilitate communication and

managing the stakeholders to ensure the success of the project

exhibit.

I trust this is fine and acceptable to you.

MR. MEHTA:  Can we see the response from the

defendant, please?

(Exhibit published.) 

A The response was:  Good morning, brother.

This is good news.

However, there is an element of quote/unquote

marriage between us which must be cemented.

Brother Teo, I want MULEPE to be our local partner

in Mozambique.  Ultimately forming a joint venture between

ADMAR and MULEPE for the execution of the project.

MULEPE imperative and paramount role is to ensure

that it acts as the quote/unquote the one and only hub for the

disbursement of all quote/unquote success lobbying and other

projects related fees.

We will not and simply cannot deal with various

parties in Mozambique for this subject.  It has to be managed
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and controlled by MULEPE, as the whole sole interface between

ADMAR and the Mozambique authorities.  Different project

actors.  So the quote/unquote success fees agreement has to

enclose from now all actors.

I am sure that you will fully endorse this issue.

Awaiting the delegation list and passport copies ASAP.

MR. MEHTA:  And can we see the next email, please,

in the chain from Mr. Nhangumele.

Q Can you read that please, sir?

A The response was:  Brother, we are making a steady

progress.  I also agree with your approach of cementing the

relationship with MULEPE.

This has to be concluded as soon as possible.  I

want you, brother, to agree that the project go-ahead is a

crucial milestone and, therefore, all the effort has to be

remunerated.

Are we in agreement on this point, question mark.

MULEPE will continue to represent your best interests in

Mozambique until the completion of the project implementation.

Brother, I am being frank and open with you.  We

have people to pay to ensure that the project is given a

go-ahead.  I am begging you to understand this and come in my

support.

I am talking to you as a partner now, we have to

release funds to ensure that the go-ahead is given.  You and
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me will continue to work on the budget of the entire operation

in Mozambique until the completion of the project.  But for

this stage, some payments have to be made.

MR. MEHTA:  Can we see the defendant's response?

(Exhibit published.) 

A Hi, brother.  What is the size of the fund we are talking

about?  What about the budget of the Mozambique authorities

for EEZ?

Brother, the mechanism is simple.  The delegation is

invited by us to Abu Dhabi.  Contract negotiations are on in

Abu Dhabi.

The most critical points are budget, which

Mozambique authorities will allocate for the project, plus

quote/unquote success fees of MULEPE to be added on top of the

budget.

Delegation returns to Maputo with a draft EEZ

contract between Mozambique government and ADMAR.  And the

draft quote/unquote success fees contract between ADMAR and

MULEPE.  

The project will start with an advance payment from

the Mozambique government to ADMAR.  From this advance

payment, the quote/unquote success fees will be disbursed.

Brother, nowadays in all international contracts

quote/unquote success fees are paid proportionally to the

installments in order to ensure a true partnership between the
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partners.

Nevertheless, a clear quote/unquote success fee's

agreement has to be signed before the EEZ contract to protect

MULEPE and other project stakeholders.

I want to add a very important element.  The EEZ

project will include massive civil and infrastructure works in

Mozambique.

These must be undertaken by MULEPE.  These works

constitute a very substantial part of the total project,

excluding the quote/unquote success fees.

So, please, I beg you to educate the various parties

in Mozambique to build our endeavor on a quote/unquote medium

to long-term basis and not as a quote/unquote hit-and-run

exercise.

(Continued on next page.) 
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DIRECT EXAMINATION (Continued) 

MR. MEHTA:  Can we go to 2012.  And again to the

bottom email on page 3.

Q And can you read the email from the defendant on

December 27, 2011.

A Brother, presentation of ADM attached.  You will have a

fully fledged proposal in the coming hours.  Any updates from

your side?

Q And the response from Moran Harpazi?

A The response from Moran Harpazi on December 27, 2011 to

Jean Boustani was:  Hours, question mark.

Q And the response from the defendant?

A The response was could be 72, smiley face.  Teo is

pressing a lot so I thought of, quote/unquote, easing him

down.

Q The next email please up the chain.  Read that please.

A Hi Jean, the document is ready to be sent as a first

draft for internal use.  We still do not have the partners

number.  Please check and let me know so we can update the

numbers.

MR. MEHTA:  Can you please go up to the next email

please.  

Q The response from the defendant.  Go ahead.

A Hi Moran, they don't want to give their numbers.  They

want our figure and add up on it.  That is why I suggest we

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1539POLONITZA - DIRECT - MEHTA

address this proposal to Armando Guebuza personally and not

the MOD since he requested it in the last meeting at

Nobiskrug.  In that case, we avoid any, quote/unquote,

official correspondence of numbers which might have potential

effects at the end once we add the, quote/unquote, fees of the

partners.

Q And what's the response of Mr. Harpazi to the defendant?

A I do not think we can provide it directly to Armando,

exclamation mark.  We must have the numbers from them.  How

can we do business otherwise, question mark.  We can send the

document without numbers, but it will not fulfill the need

they mentioned.  Tell Teo that if he wants the proposal he can

get it after we know all the numbers.  It's too far down to

avoid this.

We can send out a proposal with 20 percent for the

partners and let them know that this is the reference.

What does Bassy say here?

Q And the defendant's response please, read that please,

sir.

A Spoke to him and pushed, gently, smiley face.  Give me 30

minutes and I will give you the Mozambique figures plus Bassy.

FYI, they asked me to address the offer to the

president personally.

MR. MEHTA:  Let's go to the next exhibit.  That's

going to be Government Exhibit 2013, please.  Again, the
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bottom email in the chain.

Q And, sir, can you please read the email from

Mr. Nhangumele to Mr. Boustani, the defendant.

A Brother, I have been conducting extensive consultation in

relation to the above.  But definitely there is no figure to

be thrown out from our side.  As I indicated to you, we have

no basis whatsoever to estimate the cost of this solution.

Only you and your team, brother, know the costs of radars and

stuff.

Please feel free to give us the real cost of the

medium solution as we discussed and agreed.

Please let's move on with whatever figure you have

in mind and we will take it from there.

Q And who is it from, Best regards?

A Best regards, Teo.

Q Can you go up please.  

And he's referencing this email from Mr. Boustani,

correct?

A Correct.

Q The earlier email, can you read that please, from the

defendant?

A Brother, I can't push my board to publish any figure

without adding the stakeholders portion.  I need a percent or

figure.  You know our range, bro.  I need yours too.  The

proposal will be addressed to HoS, the big boss, after
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clubbing all figures.  It is a must.

If it is too early, I can send you the proposal for

the concept with no figures.

Q Can we go up to the response from Mr. Nhangumele.

A The response from Mr. Nhangumele to Jean Boustani, dated

December 28th, 2011 was, Fine, brother.  I have consulted and

please put 50 million chickens.  Whatever numbers you have on

your poultry I will add 50 million of my breed.  Regards, Teo.

Q And the response from the defendant?

A Lots of legs.  

I love your chicken, bro.

Done.

Q Can we go to the next exhibit, please, 2015.

THE COURT:  So that's what LOL means.  Go ahead.

MR. MEHTA:  And can we go the first page, the top

two emails, Ms. DiNardo.  Can you blow it up please.  

Q We saw the below email just now, right, the 3 million

chickens?

A Correct.

Q And it's being forwarded by Mr. Boustani, do you see

that?

A I do.

Q To who?

A Basetana Thokoane.

Q Can you read the email from the defendant.
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A FYI.  Lots of legs for chickens.  I will add 62 million

in total.  12 million for you and I equals 5 percent because

the budget we put is approximately 240 million.

MR. MEHTA:  Can we go to the next exhibit, that's

going to be 2016.  Again, if you want to just blow up the

bottom two emails.

And we have the chickens email that's being

forwarded again from Mr. Boustani to Moran Harpazi, do you see

that?

A I do.

Q Can you read that, please.

A FYI.  50 million for them and 12 million for Bassy,

5 percent.  Total is 62 million on top.  Report to be

addressed to the president personally.

Q Can we go up please in that email to the response.

Actually I think it's the defendant again.

MR. MEHTA:  Keep going please.  There you go.

Q Read that please, sir.

A IS is okay with proposal.

Q Do you remember seeing a letter earlier in the documents

from Iskandar Safa?

A I do.

Q What are his initials?

A IS.

Q Can you go further up, please, in the next email from the

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1543POLONITZA - DIRECT - MEHTA

defendant.  

Read that, sir.

A Good morning.  Shall I send the proposal now, question

mark.  IS gave his okay.

Q Can we go to the next Government Exhibit 2018 and blow

that up, please.  Thank you.

Sir, read the email, please.

A This is an email from Jean Boustani to Teo Nhangumele

dated December 31st, 2011.

Brother Teo, the EEZ proposal addressed to HoS.

Awaiting your feedback.

Q We saw HoS earlier as well, didn't we?

A We did.

Q Based on the review of the documents here, it's saying

it's addressed to HoS, what's the attachment, the letter to

who?

A The president.

Q Based on that, what does HoS refer to?

A Head of State.

MR. MEHTA:  Look at the attachment, please.  It's

going to be 2018-A.  Can you blow that up please.  Can we go

to 2018-C.

Can you see who the letter is addressed to?

A Yes.  Armando Guebuza, the president of Mozambique.

MR. MEHTA:  And can we actually go down to the
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letter.

Q And without reading the entire letter, can you just read

the first sentence.

A Abu Dhabi MAR group ADM is honored to propose for the

government of Mozambique an Exclusive Economic Zone, EEZ,

Monitoring and Protection System.

MR. MEHTA:  And can you go to the second page,

please.  Blow that up, please.  

Q Can you read that sentence and who is it signed by?

A With this in mind, I look forward to our meeting as soon

as it is convenient for you to conclude and launch this

project.  Sincerely, Iskandar Safa, chairman.

MR. MEHTA:  Can we go to 2018-B.  And can we blow up

the top please first.

Q Can you read that, please, sir, the top sentence under

Program Total Price.

A The prices for the proposed tasks and deliverables as

described in the, quote, Mozambique EEZ Monitoring and

Protection Solution, document ending in zero one, dated

December 31st, 2011, are as follows.

Q And can you just kind of scroll down.  Do you see the

various system components listed, Mr. Polonitza?

A I do.

Q And keep going down, please.  At the bottom is there a

final price?
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A There is.

Q Can you read that please to the jury.

A $352,650,067.

MR. MEHTA:  Can we go to Government Exhibit 2046 and

on this one can we go to the bottom of page 1.

Q And can you read that email, just first sentence and just

tell us from/to/date and the first sentence.

A This is an email from Dolphin Global LTD to Logistics

International, sent on July 11th, 2012, that reads:  

Hi Sandy, please find attached updated draft

proposals for Mozambique EEZ program.

Q And is this copied to the defendant Jean Boustani, this

email?

A It does.

Q Do you see where it says, Main Changes as Follows?

A I do.

Q Can you read the first three points.

A Number 1:  Finance costs.  $40 million which need to be

absorbed in the proposal.

Number 2:  Additional commission of $3 million.

And number 3:  Total budget raised from $352 million

to $355 million.

Q If we can just go back to number 2015 and if you could

just go to the second email -- I'm sorry, the top email.

What is the total amount for the additional amount
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listed there, the "I will add," what's that amount total?

A 62 million.

Q And then what number do you see there in the prior

exhibit for commissions?

A 3 million.

Q If you add that up it's $65 million?

A That's correct.

Q Can we go to Government 2044.

Can we see the top email, it's from the defendant?

A Correct.

Q It's forwarding an email; is that correct?

A It is.

MR. MEHTA:  Can we scroll down.  

Q Can you read what he's forwarding?

A Hi, attached is the updated commercial proposal with the

following updates:  

Number 1:  Payment schedule changed as communicated.

The previous one was program oriented.  This one is,

quote/unquote, bank related.

Additional 3 million commission as communicated.

Number 3:  Systems changes.

Two mobile radars instead of four.

One HF radar instead of three.

Costs and price breakdown and the updated technical

proposal is attached for your review.
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Q And there is an attachment; is that correct?  

MR. MEHTA:  Can you go up and go to 2044-A.  

Q Do you see the attachment?

A I do.

MR. MEHTA:  Can we blow up just top title so the

jury can see the title, please.

Q Read that please, sir.

A Mozambique EEZ program Phase 1, cost and price.

MR. MEHTA:  Can you come out of there again.

Q You see where it says confidential next to it?

A I do.

MR. MEHTA:  Can we blow up just the top left chart,

the first four rows.

Can you read that, ladies and gentlemen?  

Q Do you see various assets and quantities and costs on

this?

A I do.

Q For example, do you see the top one says, Manned Radar

Stations?

A I do.

Q Quantity six?

A Correct.

Q What's the unit cost?

A 1 million.

Q And then you see where it says, Mobile Radar Station?
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A I do.

Q How many of those are there?

A Two.

Q How much do they cost?

A 800,000 a piece.

Q Do you see where it says, OPV?

A I do.

Q How many of those are there?

A Two.

Q How much do they cost?

A Twenty-seven and a half million.

Q And then at the bottom do you see a total price for the

project?

A I do.

Q The EEZ project?  

What is it?

A 170,423,000.

MR. MEHTA:  Let's come out of this chart.  

The bottom left chart, please, blow it up.

Q Can you read that, please, the whole chart?

A Cost to price equals cost plus risk, plus profit, plus

partners, plus finance.

Total costs, 170,423,000.

ADM risk, 10 percent 17,042,300.

ADM profit, 25 percent, 62,488,433.
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MR. MEHTA:  Can you move it back to where it was.

Thank you.

A Partners, 65 million.  Finance, 40 million.  And the

grand total, 354,953,733.

Q Is the 65 million-dollar number similar to the number we

saw earlier when we added up the chickens and the commission?

A Yes.

MR. MEHTA:  Can we come out of this please.  Let's

go to the next -- can we blow up the first seven rows so it's

going to be -- exactly.  And maybe just do the first half or

it maybe too small I think.

Q Do you remember we saw manned radar stations?

A Yes.

Q You see the unit cost?

A I do.

Q What is that?

A The ADM unit price is 2,082,781.

Q Is that more than double the unit cost in Column 3?

A It is.

Q Remember we looked at mobile radar stations?

A I do.

Q How much were those for a unit cost?

A 1,666,225.

Q And is that more than double the column in Column 3?

A It is.
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Q And then look at the OPV, what's the ADM unit price?

A 57,276,469.

Q And that's approximately $30 million more than the price

listed on the third column?

A Approximately, yes.

Q More than double?

A Correct.

Q And can we keep scrolling down, please, on this.  In

fact, all of these items are more than double; is that right?

A It appears so, yes.

Q And we get to the total, what's the total price now?

A 354,953,733.

Q Is that over a hundred and 84 million dollars more than

the cost?

A Approximately, yes.

MR. MEHTA:  Let's go to Government Exhibit 2020 --

I'm sorry 2044-B.

Q This is a price proposal?

A Yes.

Q Can you go to total price at the bottom.

A $354,953,733.

Q Is that the same as the total price that we just saw in

the prior exhibit?

A It's the exact same, yes.

MR. MEHTA:  Can we go now to 2021.  Can we blow up

GEORGETTE K. BETTS, RPR, FCRR, CCR
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the top first, please, the top email.

Q Who is this from?  Who is it to?  Can you read it,

please?

A This email is from Jean Boustani to Said Freiha, subject

regarding Mozambique dated February 20th, 2012.

Q Read it, please.

A Hi, Said.  Answers in red.

Q Can we scroll down, please.  You see there are a number

of questions?

A I do.

Q From Said Freiha at Credit Suisse.com?

A I do.

Q Dear Jean, do you see that?

A Yes.

Q Can you look at the last bullet, it's the fourth one.  

MR. MEHTA:  Can we blow that up please.  

Q Can you read that, please.

A The Mozambique government never pays market rates and

typically deals get done on the basis of a subsidy to be paid

by the contractor to the lender -- the contactor to the

lender.  Will that be the case here and what is the

profitability of the project for you, question mark.

Q Can you read the answer by defendant Jean Boustani.

A As discussed, Abu Dhabi MAR does not want the deal in the

financing of this project.

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1552POLONITZA - DIRECT - MEHTA

THE COURT:  Does not want to deal.

A Does not want to deal in the financing of this project.

The sole borrower is the Mozambican government who

will then open an LC in favor of Abu Dhabi MAR.  The

Mozambique government will be directing local banks to

participate in this syndication.

All guaranties for the loan to be given by the

authorities to CS.  A, quote/unquote, premium is well expected

by the Mozambicans.  Abu Dhabi MAR built up this project since

August 2011 on a, quote, cost plus basis together with the

Mozambican authorities.

Our profit approximately 10 percent and this is why

and how we got selected.

Q Can we go back to 2044-A, the bottom left chart, please.

You see where it says, Profit?

A I do.

Q What does it say?

A 25 percent.

Q And then you see where it says, Risk?

A Yes.

Q What does that say?

A 10 percent.

Q What's the total risk and profit together in amount of

money approximately?

A It's 35 percent for a total of approximately $79 million.
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Q Can we go to Government Exhibit 2020, please.  And is

this an email that's being forwarded by the defendant?

A Yes.

Q From an email he had sent?

A Yes.

Q Can you just kind of give the details of those emails,

please.

A Sure.  So the original email appears to be an email from

Jean Boustani to Teofilo Nhangumele dated January 20th, 2012,

with the subject of consultancy agreement.

MR. MEHTA:  Can we look up the attachment, it's

going to be 2020-A.  Can you blow up the top, please.  

Can you read the second paragraph.

A Whereas, company wishes to participate in a consortium or

otherwise to execute a contract to provide Exclusive Economic

Zone Monitoring and Protection Solution based on the proposal,

reference ending PRJ01, dated on December 31st, 2011 with a

total value of 352,650,067 U.S. dollars.  The, quote/unquote,

project for the Republic of Mozambique, the, quote/unquote,

client.

Q Can we go down to page 2, please.  Do you see where it

says, Compensation for Services?

A I do.

Q Can you read Section 7.1.

A 7.1.  Company shall pay consultant as compensation for
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its services pursuant to this agreement a fee equal to

50 million U.S. dollars including VAT representing

14.178 percent of the value of the proceeds of the project

received following the successful award of the project to the

company.

Q Can you go back to 2015.  You see the number $50 million

here?

A I do.

MR. MEHTA:  Go back to 2015, please.  Can you blow

up the second email from Mr. Nhangumele.

Q Is the 50 million-dollar number the same as the

50 million chickens number Mr. Nhangumele refers to there?

A It is.

MR. MEHTA:  Can you come out of that please.  Let's

go back to the contract, 2020-A.

Q And can we just see what the company is called here, it's

going to be in the first paragraph.

A Abu Dhabi MAR LLC.

Q And can we go to the -- I'm going to tell you it's going

to be page 2 again under covenants and warranties and

representations.  

MR. MEHTA:  I want you to blow up provision 5.2.  

Q Read that, sir, please?

A 5.2.  Consultant represents and warrants that neither

consultant nor any of its shareholders, directors, officers,
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employees or consultants is officials or public servants of

any government or state authority or directors or employees of

any state-controlled company or entity.

MR. MEHTA:  Can we go to Government Exhibit 2027.

Let's go to page 2, the bottom email.  Blow that up, please.  

Q You see this is an email from Jean Boustani the

defendant?

A I do.

Q Details please and read the email, please.

A Email from Jean Boustani to Said Freiha, Surjan Singh,

Edward Kelly CC Teofilo Nhangumele sent on March 7th, 2012

with the subject of MOZ EEZ project.

Q Read the email please.

A Dear Said, Surjan and Kelly, I have communicated with

Mr. Teofilo Nhangumele copied in this email yesterday night.

Mr. Nhangumele heads the team assigned to the EEZ project from

the office of HE, the president.

Q Do you remember seeing a reference to HE earlier?

A I do.

Q In front of Mr. Armando Guebuza's name?

A Yes.

Q Do you know what that refers to?

A I believe it refers to his excellency.

Q Keep reading, sir.

A The team is finalizing internal procedures and will
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shortly engage with Credit Suisse and Abu Dhabi MAR over the

relevant details pertaining to the financing agreement,

project contract and implementation plans.

Nevertheless, for any queries, please do not

hesitate to contact Mr. Nhangumele on his cell number ending

in 75140 in case you need to expedite financing matters,

quote/unquote, in advance.  Regards, Jean.

Q Can you see the email that comes up after that response

from Mr. Said Freiha?

A I do.

Q Can you read that, please.

A The response states:  Dear Jean, sorry to bother you with

the below but both for internal KYC and credit purposes can

you please help us with the following:  Was there a bidding

process on the EEZ project, question mark.  Can you please

give us the background.

Given that Abu Dhabi MAR's expertise is mainly in

shipbuilding, is this new business for you and, if so, how are

you getting the expertise.

Surjan, Ed, do you have other questions?

Q Can you read his response to Jean Boustani.  It's a

lengthy email, maybe you can read the first four paragraphs.

A Sure.

Hi Said, the EEZ project in Mozambique was, quote,

created by Abu Dhabi MAR.  Meaning that through our high level
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connections we managed to persuade the authorities to protect

their EEZ and their natural resources.  The process started

more than a year ago.  Then we have been requested to design

the concept and to send them the proposal.

The budget was decided by the authorities based on

our advice in order to cover the full territorial waters.

For their privacy and security purposes and due to

the above mentioned facts, we have been selected to execute

the project.  A private tendering process occurred for the

selection of the different hardware equipment.  Whereby

various suppliers have been invited to do supply the best

equipment for the best price.  We acted like an advisor for

the authorities.

MR. MEHTA:  Can we go to 2758.  I believe that's not

been offered yet, Your Honor, so I offer it now.

THE COURT:  Any objection to 2758?

MR. JACKSON:  No objection, Your Honor.

THE COURT:  It's admitted.  It is the last document

of the day, ladies and gentlemen.

MR. MEHTA:  Yes, Your Honor.

Can you blow it up, sir.

(Government Exhibit 2758, was received in evidence.) 

(Exhibit published.) 

Q Can you read the email, sir, from the defendant?

A This is an email from Jean Boustani to Najiallam@me.com,

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1558POLONITZA - DIRECT - MEHTA

sent April 8, 2014 with the subject line regarding invoice.

125 for all for everything.

Less:  60 still for A.

Total is 65.

Spread was:  A:  4 on account.

Teo:  8.5.

Bruno:  8.5.

Chopstick:  7.

Esalt:  3.

Ros:  15.

Ros 2:  1.

Professor:  1.

Euge:  1.  

Inro:  1.

DG:  13.

NUY: 2, which we did for the SMS I sent you 10 days

ago.

All is done except:  Five still for DG which we will

split 1.7/1.7/1.6.

And 2 for Esalt.

Q Can you scroll down and just see what the response is

from to the earlier emails.  Can you go all the way to the

bottom and stop right there.

Can you read the email that's forwarded from the

defendant from Manuel Jorge?

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  1559POLONITZA - DIRECT - MEHTA

A Email from Manuel Jorge to Jean Boustani, on April 8th,

2014 forwarding invoice for three beijos.

Q And the response from the defendant?

A Please let's do one Isalt or Esalt, her total is 2.  

We do only one for now please.

Q And the next email, please.

A From Najib Allam to Jean Boustani.  Hi, with me Esalt is

zero.

Q Next email, sir, from the defendant Jean Boustani.

A Question mark.  For EMATUM, exclamation mark.  There must

be a mistake.  There should be two for her.

Q And finally, the last email before we got to the email

before from the defendant?

A You still have the paper I handed you in France, question

mark.

MR. MEHTA:  We'll stop there, Your Honor.

THE COURT:  We will indeed.

Ladies and gentlemen of the jury, it's 5 o'clock.

Enjoy your weekend.  Do not talk about the case and we will

see you on Monday at 9:30.  Thank you.

THE COURT:  And, sir, you will not discuss your

testimony with anyone during the break.  We will see you

Monday morning at 9:30 to resume your examination.  

THE WITNESS:  Yes, sir.

THE COURT:  Have a good weekend everyone.
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JURY:  Thank you, Your Honor.

(Jury exits courtroom.) 

THE COURT:  You may be seated.  The jury has left

the courtroom, the defendant is still present.  Do we have any

issues to address with counsel before we adjourn for the

weekend?

MR. BINI:  Not from the government.

THE COURT:  For the defense?

MR. JACKSON:  None from us, thank you, Your Honor.

THE COURT:  Have a good weekend, see you at 9:30.

MS. MOESER:  Thank you, Your Honor.

MR. BINI:  Thank you, Your Honor.

THE COURT:  Thank you.

(Whereupon, the trial adjourned at 5:00 p.m. to 

resume Monday, October 28, 2019 at 9:30 a.m.) 
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(In open court.)

(The Hon. William F. Kuntz, II, presiding.)

(Defendant present.)

THE COURTROOM DEPUTY: The Honorable William F.

Kuntz is now presiding.

Counsel, state your appearances for the record.

MR. BINI: Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo and Catherine Nielsen for the United States.

Special Agent Angela Tassone will be right in.

Good morning, Your Honor.

THE COURT: Good morning. We have the appearances.

Ladies and gentlemen of the public, you may be

seated as well. Thank you.

MR. JACKSON: Good morning, Your Honor. Randall

Jackson on behalf of Mr. Boustani.

THE COURT: Good morning. You may be seated.

MR. SCHACHTER: Michael Schachter on behalf of

Mr. Boustani.

THE COURT: Good morning, sir, you may be seated as

well.

MS. DONNELLY: Casey Donnelley on behalf of

Mr. Boustani.

THE COURT: Good morning.

MR. MCLEOD: Good morning, Your Honor, Ray McLeod on

behalf of Mr. Boustani.
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THE COURT: Good morning, you may be seated as well.

Do you have any other counsel who need to note their

appearances? Hearing none, before we bring in the jury and

with the defendant present, do we have any procedural issues

to discuss?

MR. BINI: Not from the United States.

THE COURT: From the defense?

MR. JACKSON: No, Your Honor.

THE COURT: Thank you. Please have the witness

resume the stand.

MR. MEHTA: Your Honor, as long as we're waiting for

Mr. Polonitza.

THE COURT: Yes.

MR. MEHTA: There's one procedural issue.

THE COURT: Yes.

MR. MEHTA: It's Exhibit 2027 that I discussed, but

I did not formally move. I know Mr. Jackson and I discussed

it prior to that and he had no objection.

THE COURT: Well, let's put that on the record now.

Any objection to 2027?

MR. JACKSON: No, Your Honor.

THE COURT: It is admitted.

MR. MEHTA: Thank you, Your Honor.

(Government 2027 received in evidence.)

THE COURT: Do we need to raise any issues with
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respect to the jury or is it something that has already been

discussed?

MR. MEHTA: It's been discussed already, Your Honor,

and I am going to keep going forward.

THE COURT: Good.

(Witness resumes stand.)

(Continued on the following page.)
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(Jury enters.)

THE COURT: I hope you had a nice weekend, despite

the New York football teams which really are not grown-up

football teams. Please be seated and we will proceed with the

examination.

I will ask you, as I said I would, have you spoken

with anyone about your testimony since leaving the witness

stand on Friday?

THE WITNESS: No.

THE COURT: Thank you.

Continue, Counsel.

MR. MEHTA: Thank you, Your Honor.

JONATHAN POLONITZA, having been previously duly

sworn/affirmed, testified as follows:

CONTINUED DIRECT EXAMINATION

BY MR. MEHTA:

Q Could we go to Government Exhibit 2758 where we left off

and resume at the top part again?

(Exhibit published.)

Q And you remember what you discussed when we broke on

Friday, Special Agent Polonitza?

A I do.

Q Special Agent Polonitza, do you have a copy of the binder

in front of you?

A I don't.
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THE COURT: Mr. Jackson will present that to him if

you ask. Would you like that?

MR. MEHTA: Yes, Your Honor.

THE COURT: He will.

Thank you, Mr. Jackson.

MR. MEHTA: Thank you.

BY MR. MEHTA:

Q And could we quickly go to 2000?

MR. MEHTA: Mr. Jackson, I'm sorry, I'm reminded by

Agent Tassone that we don't have it on the big screen.

(Exhibit published.)

MR. MEHTA: Thank you, Mr. Jackson.

Could we quickly go to 2015 -- we'll come back to

this specifically -- and just highlight the top e-mail only.

BY MR. MEHTA:

Q Do you see this e-mail from the defendant to -- well, you

tell me who is it referring -- who is it to?

A This is an e-mail from Jean Boustani to Basetsana

Thokoane, dated December 28, 2011.

Q And can you just read the part after: Chicken, I will

add?

A I will add 62 million in total. 12 million for you and

I, equals 5 percent because the budget we put approximately

240 million.

MR. MEHTA: And, Your Honor, at this time I would
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like to move in a number of exhibits that I have already

discussed with defense counsel to streamline the process, Your

Honor.

THE COURT: And I take it there are no objections,

and you will let me know if there are as you hear the number;

correct?

MR. JACKSON: Yes, Your Honor.

THE COURT: Okay, go ahead.

MR. MEHTA: It will be 2037.

THE COURT: Any objection?

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted.

(Government Exhibit 2037 admitted in evidence.)

MR. MEHTA: 2037-A.

THE COURT: Any objection?

MR. JACKSON: Excuse me, Your Honor, may I confer

with --

THE COURT: Oh, is there an issue about that one?

MR. JACKSON: Just very briefly, Your Honor.

THE COURT: Well, why don't you go over to their

table and have the conference there, and I would never tell

lawyers how to do this, but I think you have a colleague down

at the end who is pretty familiar with these documents and I

wouldn't mind if you let her tell us if there was an

objection. Now my colleague, Jack Weinstein, is a little more
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proactive about these issues and he would not be as subtle as

I am being, but he has been on the bench for 50 years.

Okay, you can have your conference.

MR. JACKSON: Thank you, Your Honor.

(Pause in proceedings.)

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2037-A received in evidence.)

THE COURT: Next.

MR. MEHTA: 3202?

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 3202 received in evidence.)

MR. MEHTA: 2036.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 3036 received in evidence.)

MR. MEHTA: 2052.

THE COURT: Any objection?

MR. JACKSON: No objection.

(Government Exhibit 2052 received in evidence.)

MR. MEHTA: 2052-A.
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THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2052-A received in evidence.)

MR. MEHTA: 2052-B.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2052-B received in evidence.)

MR. MEHTA: 2445.

THE COURT: Any objection?

MR. JACKSON: No.

THE COURT: Admitted.

(Government Exhibit 2445 received in evidence.)

MR. MEHTA: 2445-A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2445-A received in evidence.)

MR. MEHTA: 2496.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2496 received in evidence.)

MR. MEHTA: 2496-A.
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THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2496 received in evidence.)

MR. MEHTA: 2583.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2583 received in evidence.)

MR. MEHTA: 2583-A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2583-A received in evidence.)

MR. MEHTA: 2584.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2584 received in evidence.)

MR. MEHTA: 2527.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2527 received in evidence.)

MR. MEHTA: 3199.
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THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 3199 received in evidence.)

MR. MEHTA: And we will stop with this last one,

2765, for now, Your Honor.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2765 received in evidence.)

MR. MEHTA: I believe we had 2015 on, can we go back

to that again. I'm sorry.

BY MR. MEHTA:

Q Again, it's to Basetsana Thokoane; correct?

A Correct.

MR. MEHTA: Let's go to now 2037 in evidence.

(Exhibit published.)

Q And can you just give us the details of this e-mail, sir?

A This is an e-mail from Jean Boustani to Dolphin Global

sent on May 27, 2012, with the subject line of Forward

Consultancy Agreement.

MR. MEHTA: Can we just see what Mr. Boustani is

forwarding, please, just kind of scroll down.

BY MR. MEHTA:

Q Do you see the attachment there?
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A Yes.

Q And can you read the e-mail, sir?

A The Bassey one is exactly the same but with $12 million.

Total $62 million.

Q Are those numbers the exact same numbers we just saw in

the prior exhibit?

A They are.

MR. MEHTA: Okay, can we see the attachment here,

2037-A.

(Exhibit published.)

BY MR. MEHTA:

Q And what is this, sir?

A This is the consultancy agreement that was attached.

Q And is this substantially identical to the one that was

sent to Mr. Nhangumele that we saw earlier?

A It appears so, yes.

MR. MEHTA: Let's go to 3202, please.

(Exhibit published.)

MR. MEHTA: And can we go to the last e-mail in this

chain on page four.

Can we blow that up, please?

BY MR. MEHTA:

Q Can you read this e-mail, sir?

A This is an e-mail from Teofilo Nhangumele to Jean

Boustani, dated April 27, 2012. The e-mail states: Brother,
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it is fine. This is exactly what I wanted to know so that we

shape up the expectations. I will organize two meetings with

the national director of exploration at National Petroleum

Institute and one at the National Directorate of Geology.

Perhaps another one with national director of the National

Hydrocarbons Company. These meetings should suffice to give

our potential investors a clear idea of the opportunities.

Well, brother, this will attract a token fee of 5,000 and all

logistics and program costs will be met by us, namely meeting

venues.

MR. MEHTA: And can we see the response from the

defendant, Jean Boustani?

BY MR. MEHTA:

Q Can you read that, please?

A Bro, the $5,000 is not a problem, but our nod will not

grass the idea. We will cover the costs of the visit for

sure, hotel, taxis, restaurants, visas on arrival, et cetera.

Any ways and as usual. And since we will be partners in case

there is a project which is taken to the quote/unquote next

stage, the non-substantial operation costs should not matter

between partners. I don't want Arnaud to think that you are

just facilitating a business, but on the contrary, being a

partner, based on your power in securing the, quote/unquote,

decision making. Any ways, you decide, Bro, how you want to

drive this. I have no problem in any case.
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Last issue, do you need me to be present on May 8th?

I also have no problem to come. Of course, if by that time we

have the official okay for EEZ, then I will bring also the

team of course. Brother, by May 1st, please. If still no,

okay. Kindly e-mail the bank to keep them -- quote/unquote --

hooked.

Q Can we look up to the response from Mr. Nhangumele to the

defendant, please?

A My brother, on a very honest and serious note, organizing

this kind of program attracts costs, including the cost of

maintaining the relationship with officials warm. These guys

are our colleagues and friends, but time and again they have

told me that those things do not buy them bread. Their

business is not meeting people, they say.

I understand what you are saying, but we have been

stranded many times and had to sit with the cost of

facilitating the meetings. I am a broker, my friend, and I

have costs. I am being very honest with you. At the moment,

we have no partnership with them. Even when we become

partners there will still be a need to share costs, my

brother. We do not have huge budgets. I hope you understand.

Give it a friendly thought.

MR. MEHTA: And can we see the response from

defendant Jean Boustani?

A Okay, brother, I understand. Brother, honestly, is the
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same issue delaying EEZ? Or is it on a different scale? I

will find a solution.

Q And the response from Mr. Nhangumele?

A Brother, I forgot to answer the last part of your

question about your coming. I am talking to Armando so that

we put together a separate program for you, since you are a

special visitor. I want Armando and Rosario to dedicate time

to be with you because you have been exception to us. I am

pushing for you to come. When you are around, I will be able

to give you more insight into the EEZ project delays. It has

got nothing to do with payments. It is more to do with

politics and processes. I will give you feedback until Monday

on this. Best regards, Teo.

Q And can we move up and see the response from defendant,

Jean Boustani?

A Okay. Sure Brother, and if my presence there will help

expediting the process, I am ready to stay as much as needed.

For Arnaud, I feel it is excellent and appropriate if we

bring quote/unquote in kind presents at this stage. Let's say

expensive pens to be handed to the directors as a --

quote/unquote -- thank you for your time. What do you think,

Brother? We will cover everything else in Maputo,

restaurants, et cetera.

Q And then what is the response from Mr. Nhangumele?

A Brother, good morning. The EEZ project is at the level
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where we have no input whatsoever to make. What input can we

make when a project is on the desk of HOS. We cannot call him

and ask what is going on. We cannot ask him to hurry up. I

would like you to know that this trip you are going to make

does not involve EEZ project. It is important we clarify this

so as to manage your expectations.

In relation of gifts and giveaways, I suggest we are

moderate as to not send the wrong signal to them. We need to

project a good image of ourselves as well as create a good and

lasting impression, but we do not want to make government

officials feel like we are -- quote/unquote -- bribing. I

personally feel we should not give them expensive pens on a

first visit. Let's create some relationship first, then we

will be in a position to make this kind of offers. A business

card, a corporate gift, et cetera, should be okay. Let's

first demonstrate on the ground that we are willing to do

something. Well, I hope all is fine. Best regards.

MR. MEHTA: And can we see the response from the

defendant?

Q Read that, please.

A Good morning, Brother. Okay, that is fine. I was just

trying to find a solution to the $5,000 U.S. issue, since you

have told me we will need to -- quote/unquote -- keep warmth

with the government officials. As for EEZ, I fully understand

the situation, Brother. You know best. Maybe the only person
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who could -- quote/unquote -- informally ask him is Junior. I

thought we will all meet to discuss it, also together with

Rosario and Junior. Anyways, I just want you to know that

Arnaud is a very dear friend and manages funds in excess of

one billion U.S. dollars, so I want him to -- quote/unquote --

hook a couple of opportunities in Maputo. Then we will take

it to the next stage which will include a -- quote/unquote --

success fee on signature, especially that we are talking about

mining, oil and gas concessions.

Q And if you go up a little bit, is this e-mail then

forwarded to an individual?

A Yes.

Q To who?

A Basetsana Thokoane.

Q And we saw that earlier in an earlier e-mail; is that

correct?

A Correct.

MR. MEHTA: Can we go to 2036, please, and go to

Page 2 of the document?

Can we blow up the bottom two e-mails, thank you?

(Exhibit published.)

Q Can you read the bottom one and then the top one?

A The bottom one is from Dolphin Global Ltd. to Jean

Boustani, dated May 25, 2012, with the subject of Mozambique

schedule: Hi, do we have an updated schedule?
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Q And what's the response from the defendant?

A Hi. Not yet. Junior called me yesterday. The MOD was

on TV announcing the project. Senior is out of town. He will

return tomorrow. I think next few days we will have the

letter and then we go. There is a very special case here.

Teo is their project manager and they don't have any

experience in this type of projects, so we won't need much

time negotiating the final contract.

MR. MEHTA: And can we go then to the first page and

the top e-mail from the defendant, it's the first e-mail.

Q Can you read that, please, sir?

A A quick question to refresh my memory. Out of the $352

million for Mozambique, there are $62 million included for

them plus Bassey, correct? Because both are asking for draft

agreements of their fees. So ADM is left with 290 million

dollars; correct?

MR. MEHTA: And can we go now to 2052.

(Exhibit published.)

MR. MEHTA: If you can blow that up, please.

BY MR. MEHTA:

Q And can you read the e-mail, sir?

A This is an e-mail from Teofilo Nhangumele to Jean

Boustani, dated September 3, 2012:

Dearest Brother Jean, it gives me pleasure to send

you the letter signed and sealed by the minister of finance
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giving you the mandate to negotiate and the parameters for the

finance of the project. The letter further tells you that the

project has been approved. However, the letter of award shall

be subject to securing the financing under the terms and

conditions provided. Please let's move very quickly on this

one. For that we are planning a visit to you in the course of

the next week, to which we would like you to advise us the

place and venue to call on you and Mr. Safa. The mission will

include Junior, myself and the owner of handwritten passport.

Three people only.

Would like to meet, if possible, with the lenders of

the money and have a draft contract to be signed with our MOF

as to ensure that before month end we have the financing

contract signed with the GOM. Would like to discuss and agree

on a way forward. I will be sending you a detailed way

forward so we are all aligned before we meet. Best regards,

Teo.

Q Are there attachments to this exhibit?

A There are.

MR MEHTA: And 2052-A, do that first.

(Exhibit published.)

MR. MEHTA: Blow that up, please. And can we go to

2052-B to see the second page of this document.

And can you blow up the signature page and the

addressee on the bottom there?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Polonitza - direct - Mehta

SN OCR RPR

1583

(Exhibit published.)

BY MR. MEHTA:

Q It's signed by who?

A The Minister of Finance, Manual Chang.

MR. MEHTA: And the bottom left will show the

addressee.

Q Who is it to?

A Honorable Mr. Iskandar Safa from Abu Dhabi MAR LLC.

Q Except for the S, is that the same name as the Iskandar

Safa we saw earlier?

A That is correct.

MR. MEHTA: Can we go to the first page of 2052-A?

Q Can you read the first paragraph, please?

A Dear sir, I would like to acknowledge with thanks receipt

of your letter, dated December 31, 2011, covering a proposal

to supply the exclusive economic zone protection and

monitoring system, addressed to His Excellency the president

of the Republic of Mozambique, Mr. Armando Guebuza, together

with the project financing proposal you kindly brokered with

Credit Suisse.

MR. MEHTA: And can you go to the second page,

2052-B, and just read the last paragraph -- the last two

paragraphs, actually.

(Exhibit published.)

Q Can you read that, please?
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A However, the proposal contracts [sic] costs that

presently are beyond the financial capacity of the Government

of Mozambique to accommodate. With this in mind, I would like

to encourage you to continue your effort to identify a source

of financing which meet cumulatively the following.

MR. JACKSON: Excuse me, Your Honor, I think the

word was "attracts."

THE COURT: Friendly amendment.

Continue, go ahead.

A Interest rate, 1.9 percent. Grace period, five years.

Maturity, 20 year GP included. I would like to bring to your

attention that the formal letter of award for the project

shall be subject to securing the financing to implement the

project. Trusting the above is acceptable to you, I remain.

MR. MEHTA: And now can we go to 2808, which was

previously admitted by court order.

(Exhibit published.)

MR. MEHTA: Blow it up, please.

Q What is this document?

A It's an e-mail from Najib Allam, at a Privinvest.com

e-mail account, dated November 23, 2014.

Q Is there an attachment?

A There is.

MR. MEHTA: Okay, can we go to 2808-A previously

admitted by court order.
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(Exhibit published.)

MR. MEHTA: Can we go to tab EMATUM and zoom in at

the top.

Q Can you read were it says EMATUM through balance

logistics, please?

A Sure: EMATUM: Total contract value $850 million.

Arranger fee 1.6 percent, $13,600,000. $759,900,000 provision

on interest, $51 million and $12 million. Bank subsidy, 9

percent, $76,500,000. Palomar Holdings, 10 percent,

$78,540,000. ADM profit, $12 million. And balance to

logistics, $618,360,000.

MR. MEHTA: Scroll down, please. Keep going.

Q Do you see where it says: To be paid?

A I do.

Q Can you read that through --

MR. MEHTA: Keep going, please.

Q Arnaud -- through balance, actually?

A To be paid upsize 350 million; CMN contract,

$174,555,000; EMATUM, $4.7 million and $3.3 million; Rosario,

$5 million and $3.7 million; Chang, $3 million and $2 million;

DG, $4.7 million and $3.3 million dollars; ArGe, $11.8 million

and $8.2 million; JB, $5 million and $4 million; Esaltina,

$1,167,000 and $800,000; Bruno, zero; Arnaud, $1 million; and

the balance $180,810,000.

(Continued on the following page.)
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MR. MEHTA: And at this point, Your Honor, the

Government moves Exhibits 2241 and 2241-A into evidence.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted. You may publish.

(Government Exhibits 2241 and 2241-A so marked.)

BY MR. MEHTA (Continuing):

Q Do you see where it says Rosario at EMD Plaza --

A Yes.

Q -- and then there's numbers beside it?

A I do.

MR. MEHTA: Can we go to 2241, please?

Can you pull that up, please?

(Exhibit published to the jury.)

Q Do you see the "from" e-mail here?

A I do.

Q Can you read it, please?

A This is an e-mail from Antonio Rosario to Jean Boustani,

with a date of March 19, 2013.

MR. MEHTA: And then can we go to 2241-A, the

attachment to this document?

(Exhibit published to the jury.)

MR. MEHTA: And could we go to Page 2?

Can you blow up the signature on the bottom right?

(Exhibit published to the jury.)
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Q And can you read that, please?

A Name, Antonio Carlos do Rosario; title, director.

MR. MEHTA: And if we can kind of zoom out a little

bit to show the very last part?

Q Director of what entity?

MR. MEHTA: Can you just show the bottom left, the

last two lines?

A Proindicus, SA, as borrower.

MR. MEHTA: Let's go back to 2808-A, Tab EMATUM.

(Exhibit published to the jury.)

Q Do you see where it says Chang?

A I do.

Q Do you see there's amount next to that name?

A Yes.

Q Is that the same last name as Manuel Chang we saw

earlier?

A It is.

Q Which was known as the Minister of Finance for

Mozambique?

A Correct.

Q You see where it says R-A-G-E?

A I do.

MR. MEHTA: Can we go to 3199?

THE COURT: Would you read back the question,

please, the one before?
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MR. MEHTA: Do you see where it says R-A-G-E -- I'm

sorry, A-R-G-E, Your Honor.

A A-R-G-E, I do.

Q And you see amounts next to that name?

A I do.

Q 11.8 million and 8.2 million?

A I do.

MR. MEHTA: Can we go to 3199, please?

(Exhibit published to the jury.)

MR. MEHTA: Can you blow that up, please?

Q Can you read this e-mail, please?

A This is an e-mail from Jean Boustani to Logistics

International, sent on January 12, 2012, with the subject line

of delegation.

Q Can you read the e-mail?

A The delegation. No. 1: Mr. Teofilo Nhangumele; No. 2,

Mr. Ndambi Armando Guebuza, son of President; No. 3, Mr. Bruno

Langa; No. 4, Mr. Antonio do Rosario; No. 5, Ms. Basetsana

Thokane.

Q Stop there for a second.

Do you see that in the number two slot there's a

name Ndambi Armando Guebuza?

A I do.

Q What are the first two initials of the middle name?

A A-R.
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Q And then Guebuza has a G-U-E, first three initials?

A It does.

MR. MEHTA: Can you go back to 2808-A, Tab EMATUM?

Q Do you see under ArGe there are initials JB?

A I do.

Q And there are amounts, five million and four million

dollars?

A I do.

Q The Defendant's name is Jean Boustani; is that correct?

A That's correct.

Q What are his initials?

A JB.

MR. MEHTA: Can we go to -- can we go to -- I'm

sorry, tab new conso?

And can we go to the very bottom under "partners"?

Can you blow that up, please?

Can everyone see that?

Your Honor, can you see that?

THE COURT: Yes.

Q Do you see if you read where it says "partners," just

read down that list, that first column?

A EMATUM, Proindicus Ph4, EUG Ph4, DG Ph4, AP, Roz, CH, JB,

ESALT, Bruno, Bassey, PROF, ArGe, Rosario, CH again, DG again,

ArGe again, JB, ESALT, Surjan, Petrosius, Olivier, IS.

MR. MEHTA: Now, if you go back up to where it says
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AP, and can we now go to the right?

And if we're able to, Ms. DiNardo, show the dates as

well. Keep going, please. Right there.

Q Do you see amounts next to AP's name?

A I do.

Q Can you read them, please, by date?

A November 2013, 700,000 Euros; December 2013, $1 million;

January 2014, $1 million; in February of 2014, $250,000.

MR. MEHTA: And can we go to --

Q I'm sorry, you mentioned Euros for November 2013?

A I did.

Q Approximately how much is 700,000 Euros in dollars in

November 2013?

A Approximately 1 million U.S. dollars.

MR. MEHTA: Can we go to GX-1523?

Can you blow up the top left?

(Exhibit published to the jury.)

Q Can you read that, please, Mr. Polonitza?

A Wires to beneficiary Andrew Pearse from the Bank of New

York Mellon and JPMorgan Chase Bank.

Q And what are Andrew Pearse's initials?

A AP.

MR. MEHTA: Can we zoom out of this, please?

Can we go to the bottom payments, I think it's the

bottom four, five payments.
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Actually, it's going to be -- you see where it says

250, Ms. DiNardo? Do that one and the three above that.

If you want to make it bigger, maybe we could do the

first four columns. It's very small right now.

Thank you.

Q Do you see where it says February 2014?

A I do.

Q The payment is how much?

A $250,000.

Q What was the payment to AP on the spreadsheet we just saw

by Naji Allam of February 2014? What was the amount?

A $250,000.

Q The same as this?

A That's correct.

MR. MEHTA: If we can pull it up again, please.

Q And then you see the payment above that?

A I do.

Q In January of 2014?

A Yes.

Q What's the amount to Andrew Pearse?

A $1 million.

Q And what was the amount to AP for January 2014 in the

spreadsheet we just saw from Naji Allam?

A The same, $1 million.

Q Above that, do you see another payment?
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A I do.

Q In December of 2013?

A I do.

Q How much is that?

A $1 million.

Q To Andrew Pearse?

A Correct.

Q And again, what was the amount on the spreadsheet we just

saw to AP in December 2013?

A It was the same, $1 million.

Q Now, above that, there's another payment; is that

correct?

A Correct.

Q That's in early December 2013?

A Correct.

Q And what's the payment for?

A $1 million.

Q And the spreadsheet that we saw earlier, what was the

payment there to AP?

A 700,000 Euros.

Q What was the month listed on that spreadsheet?

A I believe it was --

Q Well, don't believe. Why don't we look at it?

MR. MEHTA: 2808-A. It's in evidence.

(Exhibit published to the jury.)
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MR. MEHTA: Tab new conso.

Q What's the month there?

A November 2013.

Q And in this document we just saw, it was early

December 2013?

A Correct.

Q Now, can you look at where it says JB?

MR. MEHTA: And then keep going down. There's

another JB below.

Can we blow that up?

And then can we go to the right and see all the

months corresponding to the dollar amounts?

Is there a better way to show that?

Thank you. And can you go to the left a little bit?

Q Can you just read the amounts and the months going left

to right to JB?

A December 2013, $1 million; January 2014, $1 million;

February 2014, $1 million; March 2014, $1 million; April 2014,

$1 million; May 2014, $1 million; June 2014, $1 million;

July 2014, $1 million; and August 2014, $1 million.

MR. MEHTA: Can we go to 1524, please?

Blow up the top left, please.

(Exhibit published to the jury.)

Q Give me that, please, sir.

A Wires to beneficiary Jean Boustani, Abu Dhabi Commercial
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Bank, from the Bank of New York Mellon and JPMorgan Chase

Bank.

MR. MEHTA: Let's come out of this and let's go in

order. Let's see the top half first so the jury can see it

properly -- actually, let's go to December 2013. Let's start

with that. The second half of the document, Ms. DiNardo.

Q And starting with December 2013, can you start reading

the amounts and then go in order?

A December 2013, $1 million; another payment in

December 2013, $1 million; January 2014, $1 million;

February 2014, $1 million; March of 2014, $1 million;

April 2014, $1 million; May 2014, $1 million; and June 2014,

$1 million.

Q Those payments that you just read from December to June,

million-dollar payment every month, how do they compare to the

spreadsheet maintained by Naji Allam for Privinvest in 2808-A

for JB payments?

A They are the same.

Q Are there additional payments on the spreadsheet not

reflected on this document?

A There are.

MR. MEHTA: Can we go back to that, please, 2808-A,

tab new conso, JB.

Q Do you see payments in July of 2014 and August 2014 on

this document?
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A I do.

Q They were not reflected in the exhibit we just saw

earlier?

A That's correct.

Q That's two additional million dollars?

A That's right.

MR. MEHTA: And can we now go to Government Exhibits

2445 and 2445-A?

(Exhibit published to the jury.)

Q Can you read that, please?

A This is an e-mail from Jean Boustani, dated September 6,

2013, to Arij Azzam and Adelle K, with the subject of

transfer.

Good day. Please, if you can, process this transfer

tomorrow. Thank you. Jean.

MR. MEHTA: Let's see the attachment, please.

(Exhibit published to the jury.)

MR. MEHTA: Can you blow that up, please?

And maybe just the bottom part where it says: Dear

Mr. Azzam.

A Dear Mr. Azzam -- Dear Ms. Azzam, kindly transfer a net

amount of 1.1 million U.S. dollars from my ADCB call account

number ending 001 to the following: Bank name, BLOM Bank,

SAL; account name, Jean Boustani; IBAN ending 7713 --

Q Stop there. I don't need you to read the entire account
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number.

MR. MEHTA: Can we go to 2496 and 2496-A?

(Exhibit published to the jury.)

Q And this transfer is in September 2013; is that right?

A Yes.

Q And the spreadsheet by Mr. Allam starts in December 2013,

correct?

A Correct.

MR. MEHTA: Can you blow this up, please?

Q This is October 2013?

A That's correct.

Q And can you read the e-mail?

A Good day. Please, if you can, process this transfer

today. Thank you, Jean.

MR. MEHTA: Can we blow up the attachment again?

(Exhibit published to the jury.)

Q Is this similar to what we saw earlier?

A Yes.

Q And, again, this is in October 2013, prior to the

December 2013 payments that begin on the spreadsheet?

A Yes.

Q To JB?

A Correct.

MR. MEHTA: Can we go to 2583?

(Exhibit published to the jury.)
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Q And this is, again, an e-mail from the Defendant; is that

correct?

A That's correct.

Q November 2013?

A Correct.

Q Prior to the December 2013 payments that begin for JB in

the spreadsheet with Mr. Allam?

A That's correct.

MR. MEHTA: If we can go to the attachment, please.

(Exhibit published to the jury.)

Q And, again, is this similar to what we saw earlier?

A Similar, yes.

Q The amount is a little bit less than a million dollars?

A A little less than the previous one, correct, yes.

MR. MEHTA: Can we go to 2584?

(Exhibit published to the jury.)

MR. MEHTA: Can you blow that up, please?

I think we just saw this one, actually. It's an

attachment.

Can we go back to 2808-A, to tab new conso?

(Exhibit published to the jury.)

MR. MEHTA: And can we blow up the list of people on

the left again, a little bit more?

Q Do you see the name Surjan?

A I do.
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MR. MEHTA: And can we go to 2027?

(Exhibit published to the jury.)

MR. MEHTA: And can we go to one of the last e-mails

in this chain -- can you blow that up -- from the Defendant

Boustani?

Q Do you see the e-mail here, Agent Polonitza?

A I do.

Q Do you see where it says "to" and a number of people?

A I do.

Q Does it say Surjan Singh on it?

A It does.

Q Is that name Surjan identical to the name Surjan on the

spreadsheet?

A It is.

MR. MEHTA: Can we come out of this document and go

back to 2808-A, tab new conso?

(Exhibit published to the jury.)

MR. MEHTA: Let's go back to Surjan.

Q Are there payments next to Surjan's name on this

spreadsheet?

A There are.

Q Do they begin in November 2013?

A They do.

Q And do they stop in March 2014?

A Yes.
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Q Can you read the payments, please?

A November 2013, $800,000; December 2013, $800,000;

January 2014, $800,000; February 2014, $800,000; and

March 2014, $500,000.

MR. MEHTA: Can we go to 1525, in evidence?

(Exhibit published to the jury.)

MR. MEHTA: Blow up the top left, please.

Q Can you read that please, Agent Polonitza?

A Wires to beneficiary Surjan Singh, Abu Dhabi Commercial

Bank, from the Bank of New York Mellon and JPMorgan Chase

Bank.

MR. MEHTA: Come out of this, please.

Let's blow up the payments.

Q Can you read starting from October through February?

A October 2013, $800,000; November 2013, $800,000;

December 2013, $800,000, January 2014, $799,960;

February 2014, $500,000.

MR. MEHTA: Can we go back to 2808-A, tab new conso,

and back to Surjan?

(Exhibit published to the jury.)

Q Are these payments identical to payments we just saw on

the wire spreadsheet?

A The dates are very similar and the amounts are identical

besides for the one payment of just below $800,000.

Q You say the dates are very similar.
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Are they exactly one month off?

A Yes.

MR. MEHTA: Can we go back to 1525 and the dates?

(Exhibit published to the jury.)

Q Do you see the dates here are toward the end of the

month?

A I do.

Q For all of them?

A That's correct.

Q And in the spreadsheet, they reflect the next month; is

that correct?

A That's correct.

MR. MEHTA: Can we go to 2527?

(Exhibit published to the jury.)

MR. MEHTA: Can you blow up the bottom e-mail from

the Defendant -- sorry, from Andrew Pearse?

Q Give me that, please.

A This is an e-mail from Andy Pearse to Jean Boustani,

dated October 20, 2013.

Bro, Uncle's details are as follows: ADCB,

Khalidiya Tower branch, same as me; account number ending 001;

IBAN ending 001. Hope that's enough. If we can do something

this week, he would appreciate it. All my best.

Q And that's Sunday, October 20, 2013?

MR. JACKSON: Objection.
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THE COURT: Overruled. That's what the document

says.

You can answer the question.

A That's correct.

MR. MEHTA: Can we go up to the next e-mail?

Q Can you read that e-mail of the Defendant to Naji Allam?

A This is from Jean Boustani to Naji Allam, dated

October 20, 2013.

Uncle, smiley face, Surjan. Total of four.

Q That's October 20, 2013?

A That's correct.

MR. MEHTA: Can we go to 1525?

(Exhibit published to the jury.)

MR. MEHTA: And can we go to the first payment to

Surjan Singh?

Q What is the date of the first payment?

A October 23, 2013.

MR. MEHTA: Can we go back to 2808-A?

This time we're going to a new tab called CG AUG 14

New.

MR. JACKSON: Objection.

THE COURT: Overruled. It's in evidence.

MR. JACKSON: Your Honor, may we request a very

brief sidebar?

THE COURT: No. We're going through this
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examination. He's got documents in evidence. Let's keep

moving.

Your objection is noted, whatever it is.

MR. JACKSON: Thank you, Judge.

THE COURT: You're welcome.

MR. MEHTA: I believe it's to the right,

Ms. DiNardo. There it is.

Can we move down to where it says MAM Consultants?

Q Can you read that, sir, starting with "MAM" and going

down to "consultants"?

A MAM Consultants. Party: Chang, DG, Rosario, ESALT,

Raoufo, MAM, ArGe.

MR. MEHTA: Keep going down, please.

Q Do you see where it says: Price for export, CMN EMATUM.

A I do.

Q Can you read that?

A Price for export, CMN EMATUM, 20,222,222.

Q And can you see where it says Longliners and Ocean Eagle?

A I can.

Q Can you read those two amounts, please?

A Longliners 16,520,000 Euros and Ocean Eagle 31,500,000

Euros.

MR. MEHTA: Can you we go back up to MAM

Consultants?

And can we just see what the amounts -- what
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currency amounts are in, if we go up to the top, Ms. DiNardo?

Q Do you see where it says "party"?

A I do.

Q What amount is that in what dollar currency?

A It's 2.5 million U.S. dollars.

MR. MEHTA: Can we go to 2758?

(Exhibit published to the jury.)

(Continued on the following page.)
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DIRECT EXAMINATION

BY MR. MEHTA: (Continuing)

MR. MEHTA: Can we go to 2758.

Blow that up again, the top e-mail from the

defendant.

Q Do you see where it says -- actually, why don't you read

that where it says "less," read that line?

A Less 60, still for A.

MR. MEHTA: Let's go back to 3199, blow that up,

please.

Q Can you read the second person on that list?

A Mr. Ndambi Armando Guebuza, son of president.

Q Do you remember reading a document earlier, Agent

Polonitza, listing the president of Mozambique at the time?

A I do.

Q Do you remember the name of that person?

A I do.

Q Who was it?

A Mr. Armando Guebuza.

MR. MEHTA: Can we go to 2765. Blow that up,

please.

Q Do you see where it says from? Can you read the e-mail,

please?

A From Ndambiaguebuza@gmail.com to Jean Boustani dated

April 16, 2014.
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Q Can you read the e-mail, sir?

A Apple Creek Real Estate Trust account, branch code ending

in 05, account ending in 15 with a SWIFT ending in JJ.

Q And do you see the name Ndambi?

A I do.

Q Is that the same first name that we just saw early in

3199?

A It is.

Q The same person that the defendant referred to as son of

president?

A That's correct.

MR. MEHTA: Can we go to 2766, please. Can you blow

up the bottom e-mail first.

Q Is that the same e-mail that we just saw in the prior

exhibit?

A Yes.

Q Can we go up and see what happens in that e-mail. Can

you read what happens?

A This is an e-mail from Jean Boustani to Naji Allam, dated

April 1, 2014. The e-mail states for quote/unquote, A, one,

in South Africa, thanks.

Q Okay. It says, for "A"?

A That's correct.

Q Can we go back to 2758. Do you see a reference to "A"

here?
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A I do.

Q 60 still for A?

A That's correct.

MR. MEHTA: Now I have to admit some exhibits, Your

Honor. Well, I have a few more.

2780. Can we see the bottom e-mail, please.

Q Can you read the e-mail from the defendant and the date?

A This is an e-mail from Jean Boustani dated June 13, 2014,

it says --

MR. MEHTA: I'm sorry, Your Honor, I apologize, I do

need to enter some exhibits.

THE COURT: Any objection to -- what's the exhibit

number again?

MR. MEHTA: 2780.

THE COURT: Any objection to 2780?

MR. JACKSON: No objection.

THE COURT: Admitted. You may publish.

MR. MEHTA: Thank you, Your Honor.

(Government's Exhibit 2780 received in evidence.)

Q Go ahead, Mr. Polonitza, I apologize for the

interruption.

A The e-mail states: New address for quote/unquote A,

700,000 U.S. dollars, attorney trust account, First National

Bank branch Carlswald, account ending in 006. Branch code

ending in 17, SWIFT code ending in xx.
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MR. MEHTA: Can we go up, please.

Q Can you read the e-mail from Mr. Allam?

A This is an e-mail from Naji Allam to Jean Boustani dated

June 13, 2014. We need to unblock the transfers. He cannot

give you the correct account number.

MR. MEHTA: And keep going up, please.

Q What is the response from the defendant?

A You know him, Allam, smiley face, better to unblock and

make a new one to this address please.

MR. MEHTA: Your Honor, may I admit some exhibits,

or at least attempt to smooth things out. Again, these are

exhibits that I have already conferred with defense counsel

on.

THE COURT: Okay. Keep your voice up. What are the

numbers, please?

MR. MEHTA: Yes, Your Honor. 2351.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2351 received in evidence.)

MR. MEHTA: 2351A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2351A received in evidence.)
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MR. MEHTA: 2809.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2809 received in evidence.)

MR. MEHTA: 2809A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2809A received in evidence.)

MR. MEHTA: 2809B.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2809B received in evidence.)

MR. MEHTA: 2914.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: It's admitted.

(Government's Exhibit 2914 received in evidence.)

MR. MEHTA: 2914A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2914A received in evidence.)
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MR. MEHTA: 2289.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2289 received in evidence.)

MR. MEHTA: 3058.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 3058 received in evidence.)

MR. MEHTA: 2140.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2140 received in evidence.)

MR. MEHTA: 2140A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2140A received in evidence.)

MR. MEHTA: 2140B.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2140B received in evidence.)
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MR. MEHTA: 5084.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 5084 received in evidence.)

MR. MEHTA: 2491.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2491 received in evidence.)

MR. MEHTA: 6156.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 6156 received in evidence.)

MR. MEHTA: 2749.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2749 received in evidence.)

MR. MEHTA: 2815.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2815 received in evidence.)
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MR. MEHTA: 2815T.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2815T received in evidence.)

MR. MEHTA: 2851A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2851A received in evidence.)

MR. MEHTA: 2815A-T.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2815A-T received in evidence.)

MR. MEHTA: 2815B.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2815B received in evidence.)

MR. MEHTA: 2819.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2819 received in evidence.)
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MR. MEHTA: 2819A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2819A received in evidence.)

MR. MEHTA: 5089.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 5089 received in evidence.)

MR. MEHTA: 5089A through G.

THE COURT: Any objection to 5089A through G?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 5089A through G received in

evidence.)

MR. MEHTA: 2868.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2868 received in evidence.)

MR. MEHTA: 2463.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.
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(Government's Exhibit 2463 received in evidence.)

MR. MEHTA: 2463A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: It's admitted.

(Government's Exhibit 2463A received in evidence.)

MR. MEHTA: 2463A-T.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2463A-T received in evidence.)

MR. MEHTA: Two more, Your Honor, and we will

continue.

2755.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 2755 received in evidence.)

MR. MEHTA: Finally, 2755A.

THE COURT: Any objection?

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted.

(Government's Exhibit 2755 received in evidence.)

MR. MEHTA: Let's go back to 2351. Can we see the

e-mail on the bottom there.
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Q Can you read that, please?

A This is an e-mail from Guilhermina Langa to Jean Boustani

dated July 22, $2013. Please see the attached. Charges on

sender.

MR. MEHTA: Can we go up, please.

Q What is the response from the defendant?

A Hi, quote/unquote A, account two, please. Let's please

do the $150,000 first of August. $300,000 first of September.

Thanks.

Q That's to Naji Allam?

A That's correct.

Q There is an attachment. Can we see that, 2351A. Are

these -- what do these appear to be, Agent Polonitza?

A They appear to be bank instructions.

MR. MEHTA: Let's go to 2809. Can we go up a little

bit, please.

Q Do you see where it says, the fence? Can we read that

please.

A This is an e-mail from Jean Boustani to Naji Allam dated

November 25, 2014, with the subject of forward invoices.

Q Can you read the e-mail, please?

A Hi, please let's make the first invoice now and the

second one before Christmas. From quote/unquote A account.

Q Are there two attachments to this?

A Yes.
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Q Can you look at them, 2809A. Who is the invoice to? Do

you see where it says name?

A The name listed is Logistics International.

Q Okay. What's the description?

A Construction works in Maputo.

MR. MEHTA: Scroll down, please.

Q Is there a bank name?

A Yes. BCI.

MR. MEHTA: Can we go to 2809B.

Q And, again, who is it to?

A To Logistics International.

Q What is the description?

A Construction works in Maputo.

Q Is the amount the same as it was in the prior invoice?

A Yes.

MR. MEHTA: Can we scroll down, please.

Q What's the bank information?

A Same bank name, BCI.

MR. MEHTA: Can we go to 2914, please blow that up,

please.

Q Can you read the e-mail, sir?

A This is an e-mail from Jean Boustani to Armando dated

September 17, 2015 with the subject line of visa and the

e-mail states crocooo.

MR. MEHTA: Can we see the attachment, please,
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2914-A. Can we blow up the middle part to see the name of the

visa.

Q What's the name on the visa?

A Mr. Armando Ndambi Guebuza.

Q Is that the same name we saw earlier that the defendant

referred to as son of the president?

A Yes, it was listed as Armando Guebuza Ndhambi.

Q What is his profession on this visa?

A It's listed as a sales representative.

Q Can we see what company the visa says he works for? Look

down.

A The name of the company is Crystal Shine Travels, LLC.

MR. MEHTA: Can we go to 2289, please. Can you

scroll down, please.

Q What is this e-mail?

A This is an e-mail from Andrew Pearse to Antonio do

Rosario and an e-mail of R Matusse cc'ing Jean Boustani.

Q Can you read the e-mail please?

A Dear sir, I have just been contacted by Mr. Jean Boustani

from Privinvest who mentioned that you may have some concerns

regarding the proposed $200 million increase of the Credit

Suisse loan to Proindicus. I would like to reiterate that the

proposed increase will be provided by Credit Suisse as was the

case for the initial $372 million loan. This reflects Credit

Suisse's continuing commitment to the Republic of Mozambique
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and our desire to extend and develop the important

relationship with your country.

In the course of my discussions with Mr. Boustani, I

did mention that there is significant interest in the

financial sector to lend to Mozambique and in particular from

certain entities such as the Development Bank of South Africa.

This reflects the extremely positive international perception

of the Republic of Mozambique in the banking sector. I asked

Jean to mention that to you in case it was helpful in the

context of other projects the Republic may have in the future.

My sincere apologies if this created confusion and I

can assure you that this is our hope and wish that Credit

Suisse will be the bank that provides the increase for

Proindicus.

Q What is -- I'm sorry, go ahead.

A With kind regards, Andrew Pearse.

Q What is the date of this e-mail?

A April 19, 2013.

MR. MEHTA: Can we scroll up, please.

Q And can you see what happens with the e-mail?

A It was forwarded from Antonio do Rosario to A. Guebuza,

on April 22, 2013.

Q Is this e-mail, aguebuza@gmail.com. The same e-mail we

saw on a prior exhibit --

A Yes.
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Q -- where it said Ndhambi?

A Yes.

MR. MEHTA: Can we go to 3058.

Q Can you read the e-mail please?

A This is an e-mail from Iskander to Guebuza, cc'ing Jean

Boustani dated January 24, 2017, with the subject line of

meeting with Armando.

Q And can you read the first paragraph of the e-mail?

A Good morning, Armando and Jean. I talked to Jean

yesterday concerning the money that we have to pay for the

person in the Ministry of Finance, 2.4 million meticais. The

case will be closed and the auditors will come back on 2018

and 2017. In the meanwhile, our accounting department is

updating the entries on a daily basis. As we were promised

that the person who is contact in the Ministry of Finance will

come to meet our accounting department to teach them how to

make the entries 100 percent true.

Q And I'm sorry, on this e-mail, do you see where it says

to aguebuza@gmail.com?

A I do.

Q Is that the same e-mail that we saw earlier that

referenced Ndhambi?

A It is.

Q And the e-mail is from -- is it Iskandar?

A It is.
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Q The same first name Iskandar Safa that we saw on

documents?

A That's correct.

MR. MEHTA: Can we go to 1527.

Q Do you see that this is -- why don't you read this?

A This lists that there are wires to entities listed in a

variety of different Government Exhibits from the Bank of New

York Mellon.

MR. MEHTA: Can we come out of this, please. Can we

blow up this chart. Can we actually go to the right.

Q Can you see the bottom three where it says Apple Creek

and Jouberts attorney?

A I do.

Q Were those referenced in an earlier e-mail we saw to A?

A They were.

MR. MEHTA: Can we go to 2758. Can you blow that

up, please.

Q Do you see where it says Teo?

A I do.

Q What's the amount next to it?

A 8.5.

Q Do you see where it says Bruno?

A I do.

Q What is the amount next to it?

A Also 8.5.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Polonitza - direct - Mehta

MDL RPR CRR CSR

1620

Q Have you seen e-mails from Teofilo Nhangumele?

A I have.

Q Have you seen them where, we saw earlier, they are signed

Teo?

A That's correct.

MR. MEHTA: Can we go to 2140, please.

Q Can you read this e-mail, please?

A This is an e-mail from Jean Boustani to Nguila Guidema,

dated January 30, 2013.

Hi Jean. I'm attaching the standing order

acknowledgment letters from FGB with a standing order copy

resigned by Boulos as FGB has requested.

Do you the originals to be kept here or shall I send

them to Teo?

Q In fact, can you just look at the bottom e-mail from Naji

Allam. How does it compare to the e-mail that Mr. Boustani

sends?

A It appears to be the same.

MR. MEHTA: Can we see the attachments, please.

2140A.

Q Do you see who it is addressed to?

A Yes.

Q Who it is addressed to?

A Mr. Bruno Langa.

Q Is the name Bruno the same first name that we saw in the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Polonitza - direct - Mehta

MDL RPR CRR CSR

1621

prior exhibit, Bruno 8.5?

A It is.

MR. MEHTA: Go down, please.

Q Can you read that, please?

A We confirm having received standing order instruction

from Privinvest Shipbuilding SAL under reference number ending

in 13, dated the 23rd of January 2013 and confirm its

execution, acknowledged copy of the standing order instruction

is attached.

MR. MEHTA: Go to the next page, please.

Q Who is this addressed to?

A This is addressed to Mr. Teofilo Nhangumele.

Q Is that the same name we saw earlier in e-mails?

A Yes.

Q And, again, the name Teo is the first name of Mr. Teofilo

Nhangumele?

A That's correct.

Q And had 8.5 next to it in the prior exhibit?

A That's correct.

Q Can you read this?

A Dear, sir, we confirm having received standing order

instructions from Privinvest Shipbuilding SAL under reference

No. ending in 13, dated 23rd, January 2013 and confirm its

execution. Acknowledged copy of the standing order

instruction is attached.
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MR. MEHTA: Can you scroll down, please. Keep

going.

Q Can you read -- I'm sorry, can you read this e-mail, this

letter?

A Dear sir, upon receipt to our account, the sum of a

minimum of $317 million U.S. as per contract ending in 02-B,

signed between Privinvest Shipbuilding SAL and Proindicus S A,

and in execution of the consultancy agreement dated January

20, 2012 between Privinvest Shipbuilding and Teofilo

Nhangumele and Bruno Langa, you are kindly requested to

execute the following irrevocable standing order and debit our

account accordingly: Number one, upon receipt by Privinvest

Shipbuilding of a minimum amount of $317 million U.S. to pay

immediately: A, Mr. Teofilo Nhangumele, the sum of $5.1

million U.S. to his account with First Gulf Bank and B, Mr.

Bruno Langa, the sum of $5.1 million U.S. to his account with

First Gulf Bank. Number two, three months from the receipt by

Privinvest Shipbuilding of a minimum amount of $317 million

U.S. to pay: A, Mr. Teofilo Nhangumele the sum of $1.7

million U.S. to his account with First Gulf Bank and B, Mr.

Bruno Langa, the sum of $1.7 million U.S. to his account with

First Gulf Bank.

MR. MEHTA: And the next page, please.

A No. 3, six months from the receipt by Privinvest

Shipbuilding of a minimum amount of $317 million U.S. to pay:
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A, Mr. Teofilo Nhangumele the sum of $1.7 million U.S. to his

account with First Gulf Bank, and B, Mr. Bruno Langa the sum

of $1.7 million U.S. to his account with First Gulf Bank.

Q If you add up the 5.1 million, the 1.7 million and the

1.7 million, is that 8.5 million to Mr. Nhangumele?

A I believe so, yes.

Q If you add up the 1.5 million, the 1.7 million and the

1.7 million to Mr. Langa, is that 8.5 million to Mr. Langa?

A Yes.

Q Okay. How does that compare with the numbers we saw on

Exhibit 2758?

MR. JACKSON: Objection.

THE COURT: Overruled. You can cross examine after

we take our break.

MR. JACKSON: Thank you.

MR. MEHTA: Pull up the Exhibit 2758.

Q Here are Teo and Bruno; how do those numbers compare to

the numbers on this e-mail?

A They are the same, 8.5.

THE COURT: Now we will take our 15-minute break,

ladies and gentlemen of the jury. Do not talk about the case.

MR. MEHTA: Thank you.

THE COURT: We will see you in 15 minutes. Thank

you.

(Jury exits the courtroom.)
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THE COURT: You may step down, sir. Thank you. Do

not talk with anyone during the break about your testimony.

(Witness steps down.)

THE COURT: You may be seated ladies and gentlemen.

Do we have any procedural issues to address outside the

presence of the jury and while the defendant is present?

MR. BINI: Not from the Government.

MR. JACKSON: Yes, Your Honor. Your Honor, we just

want to elaborate on our objection.

If Mr. Mehta is going allowed to give a mid-trial

summation, I would like the opportunity to give a mid-trial

summation as well.

THE COURT: He is not giving a mid-trial summation.

He is taking a witness through documents that are in evidence,

and so nobody is going to be giving any mid-trial summations.

MR. JACKSON: I hear you, Judge.

THE COURT: I think you should. If you attempt to

give a mid-trial summation, you are not going to be allowed to

do it. Okay. He is taking the witness through documents that

are in evidence.

Why he is doing it the way he is doing it is up to

him. You will be able to cross examine this witness, but you

will not be allowed to give a mid-trial summation and the

prosecutor is not giving a mid-trial summation. I know it

when I see it and this is not a mid-trial summation.
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MR. JACKSON: Judge, you know better --

THE COURT: This is a methodical, detailed, pointed,

careful review of documents in evidence.

Now, whether that is something that the jury is

enthralled with or not, time will tell. But it is not a

mid-trial summation.

MR. JACKSON: The last thing on this, Judge, we

understand the Court's point. There have been about 20

references just to GX-2758; the only thing that I'm saying,

Judge, at some point we think that it becomes cumulative. I'm

not making any further objections, I understand the Court's

point, but at some point I think it becomes cumulative and an

unfair use of the jury's time to go back and forth and back

and forth and ask questions like is Teo's name Teo in this

document once again. That's my last point on it, Your Honor.

(Continued on next page.)
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(Continuing.)

THE COURT: Well, if that's the way the Government

wants to proceed, asking the jury to pay attention five times

to the fact that Teo is Teo, and the Government wants to risk

insulting the intelligence of the jury by doing that because,

as I have said repeatedly, jurors are smart, jurors get it.

But if lawyers want to treat jurors in that fashion and run

the risk of jurors retaliating the way jurors can retaliate

when they render verdicts, that's up to the lawyers.

I will just make one observation: I am

69-and-a-half years old. Once in my life I had the

opportunity to serve as a juror in a state case involving a

ceiling tile in a restaurant falling and hitting a gentleman

having lunch on the head. And after the trial was over, the

tort lawyers who were very experienced came up to me -- I

wasn't the only lawyer on the jury -- and they asked me what I

thought and I said to them, You are very experienced trial

lawyers. You're in court between 250 and 300 days a year, far

more than I was as a Wall Street litigator, but I said, You

know, even Juror No. 6, who we nicknamed Sleepy, got it the

first time and you repeated it a second time and a third time.

I said, now, as a practitioner, I am very much a student of

the school of repetition, but I have to tell you neither side

of you very experienced tort lawyers -- some of whom made

hundreds of million dollars of dollars in the course of their
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careers -- neither of you are making any friends with this

jury or made any friends with the jury.

It's the only time I ever served on a jury. So I

can't tell you anything else from the other side, but that is

a true story.

So, anything else?

MR. JACKSON: No, thank you, Judge.

THE COURT: Okay. See you after our break.

(Recess taken.)

THE COURT: We have the appearances. Do we have any

procedural issues before we bring the jury in?

MR. MEHTA: May I resume, Your Honor?

THE COURT: Yes, Please.

Mr. Jackson, would you bring in the jury as soon as

we get the defendant back in?

(Jury enters.)

THE COURT: Thank you for your patience, ladies and

gentlemen. I hope the waters have arrived. If not, they

will. We've got your backs.

Please proceed with your examination.

MR. MEHTA: Thank you, Your Honor.

BY MR. MEHTA:

MR. MEHTA: Could we go to 2491, please? And can we

go to the bottom e-mail, please.

And, Mr. Jackson, if you could turn this monitor on.
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THE COURTROOM DEPUTY: Press the button on the side,

sir.

MR. MEHTA: It's on, thank you.

BY MR. MEHTA:

Q And, Special Agent Polonitza, could you please read this

e-mail?

A This is an e-mail from Nguila Guidema to Jean Boustani,

dated September 28, 2013:

Dear Brother, it was nice talking to you after some

time. Please pass my regards to Sandy and Andy. As discussed

and for the necessity of transferring legally some of the

money from my account in AD, I request you to sign this

agreement. The terms and conditions are exactly the change.

The only changes I made are: Number one, have removed Bruno

Langa since I need to transfer the money to my individual

account and BL might not want to do the same thing as I do

and, therefore, I do not want to disclose his name or expose

him. Number 2, I have reduced the amount of the contract as a

way of avoiding attracting attention on me. Number 3, I have

deliberately omitted Article 6 of the original contract. The

service provider's representation and warrantees. I will

appreciate to have it signed and sent to me at your earlier

convenient time. Best regards, Teo.

MR. MEHTA: And can we see the defendant's response,

please?
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(Exhibit published.)

BY MR. MEHTA:

Q Can you read that, sir?

A Bro, bro, bro for audit purposes, I can't sign a new

contract. However, I have an idea. Since you have an

official residency in UAE on Logistics International, I will

make you a letter saying that Logistics International has

disbursed for you a sum of X towards your work. More simple,

since you need it to prove the source of funding in

Mozambique. What do you think?

Q And can we go to Exhibit 2758, please?

(Exhibit published.)

BY MR. MEHTA:

Q Do you see where it says, "Chopstick," Special Agent

Polonitza?

A I do.

MR. MEHTA: Can we go to 6156?

(Exhibit published.)

MR. MEHTA: And can we go to the last e-mail that's

on page two? Can you blow that up, please?

BY MR. MEHTA:

Q Read that e-mail, please?

A This is an e-mail from Teofilo Nhangumele to Nguila

Guidema, cc'ing Jean Boustani, dated October 9, 2012, with the

subject, New e-mail address: Bro, hi. This is my new e-mail
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address. Try it now.

MR. MEHTA: And can we see the defendant's response

going up, please?

(Exhibit published.)

A Hi, bro. Is it working now? Please answer me if okay.

So how did it go with Chopstick man? Smiley face. We are

ready to send the EOI and we have two technical partners

ready, if you want.

MR. MEHTA: We go up to the next e-mail in the chain

from Nguila Guidema to the defendant Jean Boustani.

Q Can you read that, please?

A Bro, hi. I had an interesting meeting with Chopstick.

In parenthesis, I love this name. He wants to know if CS will

accept sovereign guarantees from government, but MoF cannot

sign the contract with CS, but it's prepared and ready to

issue an SG for the total amount of the loan. Contract with

CS will be signed with the company that we are going to form.

Please respond to this as I need to send him a reply. I have

to produce the final structure of the entity that is going to

sign the deal with CS. I would like to have a meeting with AD

institution responsible for your security so I can have more

insight into the structure and how they operate. I will check

with my guys here if we can quickly come to meet with them. I

still have some data compilation that he needs to have a look

before he makes his decision and I have offered to complete my
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work until next week. Regards, Teo.

MR. MEHTA: And can we go up to see the defendant's

response in the e-mail chain.

(Exhibit published.)

Q And can you read that, sir?

A Chopstick, smiley face. CS has to lend to an official

ministry because by law any ministry represents the republic

automatically. A sovereign guarantee is a thousand times more

heavy for GoM than the simple contract CS is requesting. Why

to give CS something which they are not asking for? I hope,

bro, that the Minister of Finance is not playing a new game.

CS, and any bank, answer was clear: They need a ministry and

they can't lend to a semi-government body. Again, a sovereign

guarantee has to be voted by parliament and signed by governor

of central bank plus HOS, so it is a time-consuming exercise.

Tell him, bro, CS does not want to complicate things and wants

a, quote/unquote, very light guarantee from GoM. Signed only

by the Finance Ministry. We need to sign this term sheet

ASAP, bro, so we finish with it. I will surely organize a

meeting with CNIA for you. No worries, bro.

Q And the final e-mail in the chain to the defendant. Read

that, please.

A In any cases, I will call CS now and ask the question

just to be clear we did our homework.

MR. MEHTA: Can we go to 2749, please?
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(Exhibit published.)

Q Can you read the e-mail from the defendant, please?

A This is an e-mail from Jean Boustani, dated May 21, 2014:

Okay, five? Did Pantero finish with the boss?

MR. MEHTA: Go up, please.

Q What's the response from Mr. Do Rosario?

A Yes, five. Chang is now with the boss and I am waiting

for his call.

MR. MEHTA: Can we go to 2815, please?

(Exhibit published.)

MR. MEHTA: Can we blow up the top e-mail?

Q Can you read the e-mail from the defendant starting with

"Bobo"?

A Bobo, Pantero's daughter Manuela to have a quote/unquote

address.

MR. MEHTA: And can we see the attachment, 2815-B,

the second page of that? Can we blow up that document?

(Exhibit published.)

BY MR. MEHTA:

Q And what's the name on this document?

A Manuela Chang.

MR. MEHTA: Can we go to 5089?

(Exhibit published.)

MR. MEHTA: Can we go to the last e-mail on page 2

and blow that up, please?
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BY MR. MEHTA:

Q Can you read this e-mail?

A This is an e-mail from Manuel Jorge to Jean Boustani,

dated October 10, 2013: Brother Marshal, Here are the address

continued.

Q Stop there. Without reading the entire e-mail, can you

see what the subject is?

A The subject is: Rosario Hotel continued.

Q Does the e-mail indicate a bank and an account title?

A It does.

MR. MEHTA: Can we go up, please?

Q The response of the defendant?

A The response is: Okay bro.

MR. MEHTA: And then there's another response from

the defendant going up, please.

Q Can you read that, please, and the date of the e-mail?

A This is an e-mail from Jean Boustani to Manuel Jorge with

the date of October 17, 2013:

Marshall, I need ASAP invoices in the name of

Logistics International Abu Dhabi. Invoices for everything,

my Brother, each one mentioning the subject real estate

purchase, et cetera. Even for Pantero, a small paper

saying -- quote/unquote -- consultancy fees. Just had the

accountant. The bank is asking for copies for files.

Q Go up please, and read the e-mail from the defendant?
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A Thyse International Incorporation invoice to Logistics

International Abu Dhabi, P.O. Box ending in 41, $5 million

consultancy fees.

Q Go up, please.

What's the response from Manuel Jorge?

A Is this for Pantero? Mine, I'll be sending shortly.

Q Can you read the response from the defendant?

A Yes, bro.

Q And are there a series of invoices attached to this

document starting with 5089-A?

A It appears so, yes.

MR. MEHTA: Let's look at the first one.

(Exhibit published.)

Q So on the top right, what's the invoice to?

A Logistics International Abu Dhabi.

Q What's the description?

A The description is real estate project purchase in

Mozambique.

Q And who is the beneficiary on the bottom left?

A Padile Salimo Jussub.

Q Do you have a binder in front of you?

A I do.

Q Doe you see where it says 5089-B, C, D, just to move us

on long a little bit?

THE COURT: That would be nice.
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A I do.

Q And can just you quickly tell the jury whether B, C, D,

E, F and G are similar invoices to A?

A Yes, they're all very similar.

MR. MEHTA: Okay, can we go to 1529?

(Exhibit published.)

Q Can you read the top left, please?

A Wires to beneficiary Thyse International Incorporation

from the Bank of New York Mellon.

Q And is Thyse International Corporation referenced in the

prior e-mail that we looked at?

A It was.

Q And it was the e-mail that said 5 million?

A It did.

Q What's the total amount on this?

A $5 million.

MR. MEHTA: Can we go to 2868, please.

Can we blow up the bottom, please?

(Exhibit published.)

Q And what is that, there?

A This is an e-mail from Jean Boustani dated April 9, 2015,

and it states M.

Q It has a series of amounts?

A That's correct.

Q What's the total if you add it all up?
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A $10 million.

MR. MEHTA: Can we go up, please?

Q And what's the e-mail from Manuel Jorge?

A From Manuel Jorge to Jean Boustani, dated April 10, 2015,

It says: Jazakallah, M, I'll start piping now.

Q Can we go up to the responses?

A The response was: M, please, I need new Pantero papers

tomorrow max.

MR. MEHTA: Can we go to 2463, please?

(Exhibit published.)

MR. MEHTA: Can you blow that up, please?

Q Can you read the e-mail?

A There's an e-mail from Jean Boustani to Antonio do

Rosario, dated September 16, 2013. It states: Wine for

Barros and Pantero arrival this Friday September 20.

MR. MEHTA: And the attachment, 2463-T. It's A-T,

2463-A-T. I'll use the ELMO, Your Honor.

THE COURT: Of course.

(Exhibit published.)

Q This is the attachment to the e-mail we just saw where it

says wine for Barros and Pantero?

A That's correct.

Q Page 2 of that document, can you see where it's -- where

it says the wine is coming from?

A Yes. Domaine de Barbossi.
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Q And can you see the amount of bottles?

A It appears to be a little less than a thousand bottles.

Q Going to page three, can you see who it's being sent to?

A Madam Lizette Chang.

Q What city?

A Maputo in the Republic of Mozambique.

MR. MEHTA: All right. We're ready to go back to

the trial directory, Your Honor.

THE COURT: Yes.

MR. MEHTA: Thank you, Your Honor.

Can we go to 2755, please?

(Exhibit published)

BY MR. MEHTA:

Q And can you read this e-mail, please?

A This is an e-mail from Manuel Jorge to Jean Boustani with

the subject forward invoice, dated April 8th, 2014, and the

e-mail reads: For 3-Beijos.

Q And can you read the response from the defendant?

A Please let's do one. Isalt or Esalt, her total is two.

We do only one for now, please.

MR. MEHTA: And the attachment 2755-A.

(Exhibit published.)

Q And what is this invoice to?

A To Logistics International Abu Dhabi.

Q And what's the description?
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A Real estate project purchase in Mozambique.

Q And can we see who the beneficiary is?

A MS International Trading FZ Co.

MR. MEHTA: Can we go to 2779.

(Exhibit published.)

Q And what does this say?

A This is an e-mail from Jean Boustani to Manuel Jorge,

dated May 29, 2014, with the subject of 3-Beijos, and the

e-mail reads: EPA.

Q Does it have an attachment?

A It does.

MR. MEHTA: Let's go to 2779-A.

(Exhibit published.)

Q Is there a message?

A It appears so, yes.

MR. MEHTA: Can we highlight the beneficiary

customer towards the bottom of the docket?

Q Can you read who the beneficiary is?

A MS International Trading FZ Co.

MR. MEHTA: Can we go to 5110, and blow up the top

three e-mails.

(Exhibit published.)

Q This is a continuation of the e-mails we saw earlier; is

that right?

A Yes.
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Q And highlight Najib's response to the defendant Jean

Boustani, the second e-mail.

A Sandy removed Esalt.

Q And then can you go up and see what the defendant's

response is?

A True, but I am with him now. He is okay to send one now

but confirm with him, too. No problem, bro.

MR. MEHTA: Can we go to 1528, please.

(Exhibit published.)

MR. MEHTA: Blow up the top left, please.

Q Can you read that, please?

A Wires to beneficiary MS International Trading FZ Co from

the Bank of New York Mellon and J.P. Morgan Chase.

MR. MEHTA: Can we go to the next document. It's

going to be 2776.

(Exhibit published.)

MR. MEHTA: And can we go to the last e-mail? Blow

that up, please.

Q And can you read that e-mail, please?

A It's an e-mail from Jean Boustani, dated May 26, 2014.

Hi. Can we please complete $1.6 million to DG and

then the account is closed. We reach the total of $5 million.

$1 million to Esalt or Isalt and then also the account is

closed. We reach the total of $2 million. Thanks.

MR. MEHTA: And can we go to the first page and can
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we go to May 28, 2014 e-mail from the defendant Jean Boustani.

It's the second e-mail on this page -- I'm sorry, the third

e-mail. I apologize.

(Exhibit published.)

Q Can you read that, please?

A By the way, I remember we put a budget of $7 million for

EMATUM. How much we use, please, up to now?

Q Can you see the response, please?

A We already paid 4.3 million.

MR. MEHTA: Can to 2752, please.

(Exhibit published.)

MR. MEHTA: Just the top e-mail.

Q Can you read that please and the date?

A This is an e-mail from Jean Boustani to Najib Allam,

dated March 31, 2014, that reads: DG, one please. Thanks.

MR. MEHTA: And there's an attachment 2752-B,

please.

(Exhibit published.)

Q And do you see what's AYJ Trading?

A I do.

Q And can you read the description of work?

A Construction work in the Mozambican exclusive economic

zone.

Q Total amount?

A One million.
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MR. MEHTA: Can we go to 2753, please. And can we

go to the e-mail, it's going to be the bottom e-mail on this.

Further up that one, the Jean Boustani e-mail, yes.

(Exhibit published.)

Q Can you read this e-mail from the defendant?

A It's an e-mail from Jean Boustani, dated March 31, 2014:

DG, total 5 in chunks of 1.7, 1.7, 1.6 if possible, please.

So, in total, we complete the eight.

MR. MEHTA: And can we go up to the first in the

e-mail chain?

(Exhibit published.)

Q And what's the e-mail from Mr. Allam?

A DG balance is 6.47.

Q And the response for the defendant?

A Question mark. DG for EMATUM was eight.

MR. MEHTA: Can we go to 5100, please?

I'm sorry, can we go to 2462, please?

Can you blow that up.

(Exhibit published.)

Q You don't have to read the entire e-mail, sir. Can you

just read the details at the top and the first sentence?

A It's an e-mail from Jean Boustani to Naji Allam, dated

September 16, 2013, with the subject EMATUM, and the first

line reads: All of these are for Rosario.

Q And you see the first one is an amount of $4.175 million?
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A Yes.

Q What's the name of the account?

A Walid Constructcoes LDA.

Q And other names and other amounts?

A Correct.

MR. MEHTA: Your Honor, at this point I would like

to admit a series of exhibits to make the process smoother.

THE COURT: Yes, go ahead.

MR. MEHTA: This is going to be 5110.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 5110 received in evidence.)

MR. MEHTA: 2776.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2776 received in evidence.)

THE COURT: Go ahead.

MR. MEHTA: 2753.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2753 received in evidence.)

MR. MEHTA: 5100.
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THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 5100 received in evidence.)

MR. MEHTA: 2534.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2534 received in evidence.)

MR. MEHTA: 2534-A.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2534-A received in evidence.)

MR. MEHTA: 2534-B.

THE COURT: Objection?

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted.

(Government Exhibit 2534-B received in evidence.)

MR. MEHTA: 2607.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2607 received in evidence.)

MR. MEHTA: 2607-A.
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THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2607-A received in evidence.)

MR. MEHTA: 2611.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2611 received in evidence.)

MR. MEHTA: 2611-A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2611-A received in evidence.)

MR. MEHTA: 2612.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2612 received in evidence.)

MR. MEHTA: 2612-A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2612-A received in evidence.)

MR. MEHTA: 2525.
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THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2525 received in evidence.)

MR. MEHTA: 2025-A through C, Your Honor.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2025-A through C received in

evidence.)

MR. MEHTA: 2549.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2549 received in evidence.)

MR. MEHTA: 2549-A through B.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2549-A through B received in

evidence.)

MR. MEHTA: 2614.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.
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(Government Exhibit 2614 received in evidence.)

MR. MEHTA: 2614-A through E.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2614-A through E received in

evidence.)

MR. MEHTA: 5093.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 5093 received in evidence.)

MR. MEHTA: I will continue, Your Honor, for now.

BY MR. MEHTA:

Q Can we go to 5100. And can you look at the top two

e-mails, please. And can you read the top e-mail, please.

A This is an e-mail from Antonio do Rosario to Jean

Boustani dated October 24, 2013 with the subject of Forward,

Welcome Back.

Q Can you read the e-mail, sir, from Mr. Rosario?

A Brother Marshal, please find the details of my accounts

for you to start pumping, flooding and pushing.

Q And are there accounts listed below?

A There are.

MR. MEHTA: And can we go to 2534.
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(Exhibit published.)

Q And just the top e-mail, sir?

A An e-mail from Jean Boustani to Naji Allam dated October

24, 2013.

Q And read the e-mail, sir.

A It reads, Also Rosario.

Q And are there attached invoices to this document?

A Yes.

Q Can we go to 2607?

(Exhibit published.)

Q Do you see the bottom e-mail from Manuel Jorge?

A I do.

Q Has that then been forwarded to Naji Allam by the

defendant?

A It is.

Q Can you read the e-mail?

A Rosario, I think there is still a balance of $2 million.

Q And, again, is there an invoice attached to this

document?

A Yes.

Q Okay. This is similar to the invoices we had seen

earlier to Lucas International?

A Yes.

Q Can we go to 2611?

(Exhibit published.)
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Q And is this another invoice being sent?

A Yes.

Q 2612?

(Exhibit published.)

Q This is also another invoice being sent?

A That's correct.

Q 2525.

(Exhibit published.)

Q And this is -- again, this is an e-mail attaching a

series of invoices?

A That's correct.

(Continued on the following page.)
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BY Mr. MEHTA (Continuing):

Q Are the invoices substantially similar to the ones we

were looking at?

Look at A and B.

A Yes.

Q Showing A, for example, 2525-A, again, is this the --

which company?

A Logistics International Abu Dhabi.

Q What's the description?

A Real estate purchase in Mozambique.

Q And the amount?

A $2.8 million.

MR. MEHTA: Can we go to 2549?

(Exhibit published to the jury.)

Q Is this another invoice?

A Yes.

Q And is the invoice similar to the ones we were looking at

before?

A It is.

Q Where there's a description of a real estate project?

A That's correct.

Q And an amount to Logistics International?

A That's correct.

MR. MEHTA: Let's go to 2614.

(Exhibit published to the jury.)
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MR. MEHTA: Can you blow that up, please?

Q Is this attaching a series of invoices?

A It appears so, yes.

Q Let's look at one of them, 2614-A -- actually, look at

2614-C.

(Exhibit published to the jury.)

Q And what's the amount here?

A 400,000.

Q And whose the beneficiary?

A Decotek Ltd.

MR. MEHTA: Can we go to 5093.

(Exhibit published to the jury.)

Q Do you see the bottom e-mail from Manuel Jorge?

A I do.

Q Can you read that, please?

A Marshal, This is the invoice for the plot behind

Radisson.

MR. MEHTA: Can we go up and see Naji Allam's

response?

A Hi, Jean, These are new invoices to be paid or invoices

for the old payments?

MR. MEHTA: Can we go up, please?

Q What's the Defendant's response?

A This is part of his nine.

MR. MEHTA: Can we go to 2613, please?
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(Exhibit published to the jury.)

Q Is this an e-mail from Mr. Do Rosario?

A That's correct.

MR. MEHTA: Can we see the attachment to this,

please, 2613-A?

(Exhibit published to the jury.)

MR. MEHTA: Can we blow that up, please?

I'm sorry, could you put that down, please?

We're good. Sorry.

Q Do you see where it says Walid Construcoes?

A I do.

Q Do you recall that from the earlier invoices?

A I do.

Q And do you recall seeing Decotek just a second ago?

A I do.

MR. MEHTA: Can we go to 2615?

(Exhibit published to the jury.)

Q And just the top e-mail, sir.

A E-mail from Jean Boustani to Naji Allam, dated

December 17, 2013, and it reads: There was DG 1,030,000 and

Rosario more than a million too. Or we didn't do anything of

Rosario?

MR. MEHTA: Can we go to 2762?

(Exhibit published to the jury.)

MR. MEHTA: And can you open the bottom e-mail,
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Manuel Jorge?

Q Can you read that, please?

A It's an e-mail from Manuel Jorge to Jean Boustani, dated

April 9, 2014, with the subject of: Forward invoice.

Q Can you read the e-mail, please?

A For the new man.

MR. MEHTA: Can you go up, please?

Q And the defense response, please?

A One. Please. NYS in my list. Thanks.

Q And the invoice is substantially similar to the ones we

were looking at before, 2762-A?

A Yes.

MR. MEHTA: Can we go to 5108?

(Exhibit published to the jury.)

MR. MEHTA: Can you blow this up?

Q Do you remember seeing an e-mail earlier, about AYJ

trading?

A I do.

Q Can you read this e-mail, place?

A This is e-mail from Jean Boustani to Naji Allam, dated

March 19, 2014, with the subject line of: Forward, AYJ SWIFT.

And the e-mail reads: $500,000.

MR. MEHTA: Just a second, Your Honor.

THE COURT: Of course.

(Pause in proceedings.)
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MR. MEHTA: Your Honor, I move to admit additional

documents I haven't moved yet, so up to the point we were

before.

THE COURT: All right.

MR. MEHTA: It's going to be 2615.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2615 so marked.)

MR. MEHTA: 5108.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 5108 so marked.)

MR. MEHTA: 2466.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2466 so marked.)

MR. MEHTA: 2466-A.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2466-A so marked.)

MR. MEHTA: 2863.
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THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2863 so marked.)

MR. MEHTA: 2863-T.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2863-T so marked.)

MR. MEHTA: 2863-A.

THE COURT: Objection?

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted.

(Government Exhibit 2863-A so marked.)

MR. MEHTA: 2523.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2523 so marked.)

MR. MEHTA: 2743.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2743 so marked.)

MR. MEHTA: 2867.
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THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2867 so marked.)

MR. MEHTA: 2867-A.

THE COURT: Objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government Exhibit 2867-A so marked.)

MR. MEHTA: And essentially B through D of that

document.

THE COURT: Objection to B through D of that

document?

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted.

(Government Exhibits 2867-B through 2867-D so

marked.)

MR. MEHTA: 2340.

THE COURT: Objection?

MR. JACKSON: May I have one moment, Your Honor?

THE COURT: Yes, of course.

(Pause in proceedings.)

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted.

(Government Exhibit 2340 so marked.)
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MR. MEHTA: We'll stop there, Your Honor.

Can we go to 2466?

(Exhibit published to the jury.)

MR. MEHTA: Blow that up, please.

Q And read the e-mail, please.

A This is an e-mail from Jean Boustani to Naji Allam, dated

September 18, 2013, with the subject of: Invoice.

E-mail reads: This is from EMATUM account.

MR. MEHTA: And can we look at the invoice, 2466-A?

(Exhibit published to the jury.)

MR. MEHTA: Can we blow up the top right, please?

Q And where is the invoice from?

A Opulence Holding, Ltd.

MR. MEHTA: Can we see where the invoice is to?

Should be the top left.

A Abu Dhabi MAR, LLC.

MR. MEHTA: And can you come out of the document?

Can we see the description of the items?

Q And what do you see there under "description"?

A Under description, there are two Land Cruisers listed, a

Range Rover, and four Mercedes Benzes.

Q Are they all 2013?

A They are.

Q Is that the same year as this e-mail?

A It is.
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Q What's the amount listed in dollars?

A $1.3 million.

MR. MEHTA: Can we go to 2863, please? And I'm

going to go to 2863-T.

(Exhibit published to the jury.)

MR. MEHTA: And can we go to the document on Page 2,

the top of Page 2?

I think it's somewhat cut off, so if you'll just

blow up who it's from and who it's to.

Q Can you read that, Agent Polonitza?

A This is an e-mail from Dominic Schultens to Cristina

Matavele, Isaltina Lucas, Antonio do Rosario, with a date of

March 27, 2015, and a subject line of: Regarding ADM

financial support.

Q Can you read it?

A Cristina, ADM is still looking into this matter, but, as

it stands, they believe that this amount was remitted to a

company called Opulence Holding at the request of EMATUM. I

guess, therefore, that Opulence Holding may have provided some

goods or services to you and ADM settled this amount on your

behalf. They are still looking into the matter, and I will

revert with more information as soon as I can.

Q And was Opulence Holding the same name we saw on the

prior exhibit?

A It was.
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Q Involving the vehicles?

A Correct.

MR. MEHTA: Can we go to Page 1, please?

Can we see the e-mail from Cristina Matavele.

Q Who is it addressed to?

A Antonio do Rosario.

Q Can you read the e-mail please?

A Dear Chairman of the Board of Directors, PCA. I have

attached the letter which was sent to us confirming the

advance payments that were made. It just needs to be

corrected by removing the amount of the 1.3 million U.S.

dollars, which we did not receive. When I asked Dominic to do

this, he replied as per the e-mail below. We request that you

make reference that it is a subsidy for operations and not

advance payments, just as you did for the 2013 accounts.

MR. MEHTA: Can we look at the top e-mail?

Q Is that being forwarded to the Defendant, Jean Boustani.

A Yes.

Q Can you read that please?

A M. In line with what we discussed, please tell your

accountant to send a rectified letter without that amount;

otherwise, we'll open a Pandora box. See the e-mail traffic

between Dom and Cristina.

Q Is the amount $1.3 million the same as the amount of the

prior invoice involving the vehicles?
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A Yes, that's correct.

Q Can we go to 2518?

(Exhibit published to the jury.)

MR. MEHTA: I think there's a translation as well of

this but we'll just add the T.

Go to the second page. Can you see what the

Defendant writes?

Keep going.

See where it says "Hi"? Can you blow that up,

please?

A This is an e-mail from Jean Boustani, dated October 17,

2013, that reads: Hi. $1 million. EMATUM.

Q What's the response from Mr. Allam?

A Is it possible to get an invoice?

MR. MEHTA: And keep going up, please.

Q And what does the Defendant respond?

A Will ask him. For Chopstick, he said no. Rosario okay

for everything future.

MR. BINI: And can you keep going up, please?

Q What is the response from Mr. Allam?

A Iskandar is insisting on having no invoices, previous or

future.

THE COURT: And future.

A Previous and future. Try to convince them to do so.

Q I think it says on having "the" invoices, not "no," Agent
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Polonitza.

THE COURT: The document is in evidence. So, the

longer you have him read it, we're going to have these

glitches.

MR. MEHTA: Yes, Your Honor.

THE COURT: You can continue to have him read

documents in evidence, but sooner or later you're going to

find locked-in witness is going to make "and/or" mistakes.

MR. MEHTA: Yes, Your Honor.

Can we go up to the next e-mail from Defendant Jean

Boustani?

A Will do my best. I will get them eventually once I see

them. But we can't stop the transfers 'til then. We need

them happy, clappy. Smiley face.

MR. MEHTA: Can we go to 2743, please?

(Exhibit published to the jury.)

MR. MEHTA: And can we look at the e-mail where

Defendant, Jean Boustani, says: Very good.

A This is an e-mail from Jean Boustani, dated March 18,

2014, that reads: Very good. What is the activity of the

company? I need an invoice, please, based on their

activities.

MR. MEHTA: And can we go up to see Mr. Rosario's

response, please?

A To whom do they address the invoice?
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MR. MEHTA: And then, finally, the response to the

Defendant.

A Logistics International Abu Dhabi. But need to know the

activities so I tell you what they put on the invoice. How

much, $1.5 million?

MR. MEHTA: Can we go to 2867, please?

(Exhibit published to the jury.)

Q And is this an e-mail that just says "M"s?

A That's correct.

Q Has a series of attachments?

A Correct.

MR. MEHTA: Look at the first attachment, 2867-A.

(Exhibit published to the jury.)

Q Is this a SWIFT message?

A It appears so, yes.

MR. MEHTA: Can we look to see who the beneficiary

is?

A Partido FRELIMO Comite Central.

Q Do you remember seeing another document that listed that

Armando Guebuza, the President of Mozambique, is a member of

the FRELIMO party?

A I do.

Q Without having to go through all of these, we just look

at B through D, are beneficiaries the same for all four

payments?
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A Yes.

Q And is it Partido FRELIMO Comite Central?

A Yes.

Q What is the total amount of payments?

A $10 million.

Q Is that the same amount that we saw referenced earlier

for Mr. Rosario?

A It is.

MR. MEHTA: Let's go to 2340.

(Exhibit published to the jury.)

Q And without having to read the entire e-mail can you just

say that this is addressed from Defendant to Mrs. Faztudo?

A That is correct.

Q And references to EEZ infrastructure?

A It does.

Q There's an amount?

A There is.

MR. MEHTA: I have some more exhibits to enter in to

Your Honor.

THE COURT: Why don't we do it after lunch?

It's quarter to two. We'll see you back here at

3 o'clock, ladies and gentlemen of the jury.

Is that fair?

(A chorus of yeses.)

THE COURT: See you then.
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(Jury exits.)

THE COURT: You may step down, sir. Again, do not

discuss your testimony with anyone during the luncheon

recesses.

Do we have any procedural issues to address while

the jury is not here and while the Defendant is?

MR. BINI: Not from the Government, Your Honor.

MR. JACKSON: No, Your Honor.

THE COURT: See you after lunch.

(Luncheon recess taken.)
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AFTERNOON SESSION

(In open court - jury not present.)

THE COURTROOM DEPUTY: All rise.

(Judge WILLIAM F. KUNTZ, II entered the courtroom.)

THE COURTROOM DEPUTY: The Honorable William F.

Kuntz, II presiding.

THE COURT: We have the appearances and we are just

awaiting production of the defendant. The jury is not yet

present.

Do we have any procedural issues?

You may be seated, everyone.

Do we have any procedural issues before the jury

comes back in?

MR. MEHTA: Your Honor, the Government has conferred

with defense counsel and we are awaiting from defense counsel

whether there are any objections to the last batch of exhibits

from the Government.

(Defendant entered the courtroom.)

THE COURT: Okay, do you need more time?

MR. JACKSON: We're almost through reviewing them,

Your Honor. I think we can get going and by the time we

get -- if we can go through -- we have no objections all the

way through the list up to 2807.

THE COURT: Well, how many more documents past 2807

do you have to consider? Because if it is just 10 minutes



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

SAM OCR RMR CRR RPR

1665

then we can move this along, I am sure the jury wouldn't mind

an additional waiting in the jury room for 10 more minutes if

it's that. But if it's longer than that, maybe we should call

them in and get rolling.

MR. MEHTA: I have five documents past that.

THE COURT: Five documents?

MR. MEHTA: Yes.

THE COURT: Why don't you take a look. Take your

time.

MR. JACKSON: Okay. I have nine, but it should only

take me 5 minutes, Your Honor.

THE COURT: No, no. I will gladly give you 9

minutes if it saves you 9 hours. Math is not my strong suit,

but I can do that level of math.

(Pause.)

MR. JACKSON: Excuse me, Your Honor?

THE COURT: Yes.

MR. JACKSON: We conferred and we are good on all

the exhibits.

THE COURT: All right, peace in our time. I think

each of you should get a Nobel Peace Prize, which you could

put right alongside of the one the president of the United

States is saying he is going to get.

MR. MEHTA: Your Honor, I am going to move in the

last batch, but I am going to read a handful, so...
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THE COURT: Okay, why don't we do this then: We

will get the jury in and you will just roll through the

numbers.

MR. MEHTA: Yes, Your Honor.

THE COURT: And just to move things along, so the

jury will be pleased that we have peace in our time, I will

just let you read them all out and then I will say:

Do you object to any of them?

And you will say: No objection, if that's your

position. Thereby, making you look great and making you look

great, and making me look like maybe I have some knowledge of

trial practice, which probably I don't, but anyway.

Okay?

MR. JACKSON: Your Honor, just one other thing.

THE COURT: Yes, Columbo, just one other thing. Go

ahead.

MR. JACKSON: I wanted to inform you, the parties

conferred and we agreed there may be certain exhibits that in

a different time situation I might offer under Rule 106

pursuant to the Rule of Completeness, but we've agreed that we

can confer about those later and at a time that won't be so

tedious for the jury figure out whether or not those are

subject to the Rule of Completeness and offer portions that

are necessary at some later point in trial.

THE COURT: I appreciate that, Mr. Jackson. And I
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appreciate that, Mr. Mehta, as well, and Mr. Bini and

Mr. Schachter, and your colleagues who I am sure I will be

hearing from at some point.

MR. JACKSON: Yes.

THE COURT: Otherwise, Jack Weinstein will be in

here giving me a lecture. I don't want to alienate, you know.

I have read the Ten Commandments, but you know Jack wrote

them, so let's not get in his way about these issues.

I think it might be helpful, and again I would never

tell you folks how to practice law, it might be useful to

think about making subset composites of the financial

documents as aid to testimony that are not admitted as

exhibits on their own right, but just to facilitate.

So what is happening is you're highlighting from

various financial documents, I get that. I used to do that.

But if you would, in fact, take the time and can share them

with each other prior to coming to the courtroom, you might be

able to take, for example, hypothetically, someone named Teo

and have all of Teo's numbers as an aid to the testimony of

the witness in a document that everyone agrees is not

evidence, but it facilitates the testimony and just moves it

in more smoothly. And if you think about it, and I am not

particularly looking at anyone from Doar, but I think you've

got people who do this big time and well, and I know the

Government has people on their side who know how to do this.
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I am from the mad car electric typewriter era, but I

know that there are ways to do this that will make it more

interesting for the jury. You are not creating documents that

are evidence, but you are facilitating the ability of the

witnesses to take people through the narrative without having

to jump through the documents. And so will, in a sense, what

you've experienced is sort of a worst of the electronic

ability to kind of do a PowerPoint shuffle, but you don't have

the smooth flow of the document in front of the jury.

So, again, both sides, you are distinguished

counsel. You've got great support staff. You know what

you're doing. But I'm looking over at the jury and they are

looking at me like: Dude, can't you suggest something to

these great lawyers to make it a little more user friendly for

the jurors?

So I throw that concept out to you. If you want to

continue to do it the way you're doing it, that's fine, but I

know there is a better way in terms of the jury receptivity

function to do it, and I know you folks have the resources and

the experience to do it. So I would just urge you to do that.

And I am sure if you confer in advance about the nature of the

documents, you then won't be objecting. You might even want

to put in a stipulation the documents are not offered in

evidence, but are merely facilitating the ability of the

witness and to talk about issues that derive from the admitted
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underlying documents as an aid to testimony, summary charts,

however you want to characterize it. The rules allow for it

and if you stipulate to it, I assure you it will go a long way

to moving the process along from the jury's point of view

without undermining your respective positions.

And certainly, I will applaud that as well because,

as I said, I used to do, not as well as you folks do it, but I

used to do what you do, trying cases. So I guess the tension

between the actual documents and the demonstratives, which you

talked about in your openings, if you can do it in the course

of trial, it makes it a lot more user friendly for the jury.

So I would just urge you to think about that, and

that's all I got.

MR. JACKSON: Thank you, Judge.

MR. MEHTA: Your Honor, I have one final thing as

well.

THE COURT: Just turn on the microphone, Mr. Mehta,

if you would, or pull it close to you.

MR. MEHTA: Yes, Your Honor.

My paralegal tells me that 2518 may or may not have

been admitted. I just want to confirm, I believe there's no

objection from the defendants, that we submit that on the

record?

THE COURT: Any objection to 2518? Just take a look

at that.
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And I will hear from your colleague on this one. I

am directing her to respond for your team. You can consult

her, but I am directing her to respond for your team.

MR. JACKSON: She is the brains of the operation.

THE COURT: Well, I was going to say, take a look at

my law clerk, you can figure that out.

So, go ahead.

MS. DONNELLY: We don't have an objection.

THE COURT: Thank you.

MS. DONNELLY: No objection.

THE COURT: Okay, it is admitted.

(Government's Exhibit 2518 was received in

evidence.)

MR. MEHTA: May I resume, Your Honor?

THE COURT: You may resume and we'll get the witness

back in.

Mr. Jackson, would you get the CSO and let him know

we are ready to go?

THE COURTROOM DEPUTY: Yes, Judge.

(Pause.)

(Witness entered and resumed the stand.)

THE COURT: Off the record.

(Whereupon, let the record reflect that a discussion

was held off the record.)

(Jury enters.)
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THE COURT: Thank you, ladies and gentlemen. I

appreciate your attentiveness. We are going to resume the

examination.

Please sit down. Be seated. Thank you.

Sir, did you talk with anyone about your testimony

during the break?

THE WITNESS: I did not.

THE COURT: Counsel, you may continue.

MR. MEHTA: Thank you, Your Honor.

I have a final batch of exhibits to admit, if I may.

THE COURT: I think the jury would come after me

with pitchfork and torches if I didn't let do you that,

especially the B word as in batch.

Go right ahead, sir.

MR. MEHTA: Yes, Your Honor.

3065, 3065-A, 3133, 3133-A, 2379, 2447, 5087,

5087-A, 2511, 2593, 5107, 2745, 2745-T, 2769, 2769-A, 2770,

2796, 2807, 2807-A, 2807-AT, 2807-B, 2892, 2903, 5124, 5127,

5129, 3043, 3044, 3045, 3051.

THE COURT: Madam Counsel for the defendant, do you

have any objection?

MS. DONNELLY: No objection.

THE COURT: Thank you. They are admitted.

(Government's Exhibits 3065, 3065-A, 3133, 3133-A,

2379, 2447, 5087, 5087-A, 2511, 2593, 5107, 2745, 2745-T,
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2769, 2769-A, 2770, 2796, 2807, 2807-A, 2807-AT, 2807-B, 2892,

2903, 5124, 5127, 5129, 3043, 3044, 3045, 3051 were received

in evidence.)

(Continued on the following page.)
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SPECIAL AGENT JOHN POLONITZA,

called as a witness by the Government, having been

previously duly sworn/affirmed, was examined and

testified further as follows:

DIRECT EXAMINATION (Continuing)

BY MR. MEHTA:

Q Good afternoon, Agent Polonitza.

A Good afternoon.

MR. MEHTA: Can we go to 3065, please?

(Exhibit published.)

Q And, Agent Polonitza, could you please read e-mail to the

jury?

A Sure. This is an e-mail from Naji Allam to Ayomin

Senanayake dated April 13th, 1207 with the subject line of

"Extremely confidential."

Good morning. Due to the sensitivity of the

information, I am using our personal accounts. I am attaching

a document related to transfers made to "consultants" of

Mozambique project. I need you to check on the list -- on the

list the names where we did direct transfers to their names

and send me from which company/amount/date.

There is an error in 15, it is Isidora Fartudo and I

think we did directly. 19 we did directly for sure. The

others please check back to 2013 if we did directly not a

company name or a lawyer or whatever. The information is
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extremely confidential, so reply to this e-mail. Thanks.

MR. MEHTA: And can we see the attachment, 3065-A?

(Exhibit published.)

MR. MEHTA: Can we blow up the names, please?

BY MR. MEHTA:

Q And are some of these names, names we've seen referenced

earlier?

A They are.

MR. MEHTA: Can we now go to 3133?

(Exhibit published.)

Q Can you read that e-mail, please?

A This is an e-mail from Jean Boustani to Nguila Guidema

and Tiago Nhangumele dated January 2nd, 2013 with the subject

of AD. That reads:

Brother, Happy New Year. The new year AD card.

Smiley face.

Q Is there an attachment?

A There appears to be, yes.

MR. MEHTA: Let's take a look at it, 3133-A.

(Exhibit published.)

BY MR. MEHTA:

Q And what does it appear to be?

A This appears to be a employment visa.

MR. MEHTA: Can we see the name of the person?

A Mr. Teofilo Nhangumele.
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Q And what is his profession on this visa?

A The profession listed is petrol engine mechanic.

Q And can we see who the sponsor of the visa is?

A Logistics International.

MR. MEHTA: Can we go to the next page?

(Exhibit published.)

BY MR. MEHTA:

Q And can we see what this is?

A This appears to be another employment visa for a

Mr. Bruno Langa.

Q Can we just see what country this is for?

MR. MEHTA: Can you go up to the top, the top left?

A The UAE.

Q This is for Mr. Bruno Langa?

A That's correct.

Q What was the profession?

A The profession listed is diesel engine mechanic.

Q And, again, who is the sponsor, can we see who that

sponsor is?

A Logistics International.

MR. MEHTA: And the final page, please.

(Exhibit published.)

BY MR. MEHTA:

Q And who is this visa for?

A Mr. Armando Ndambi Guebuza.
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Q And what is his profession on this visa?

A The profession listed is hydraulic mechanic.

Q And who is the sponsor?

A Logistics International.

MR. MEHTA: Can we now go to 2447?

(Exhibit published.)

BY MR. MEHTA:

Q And can you look at the top e-mail, please?

This is an e-mail from the defendant, Jean Boustani?

A Yes.

MR. MEHTA: Can we scroll down to the last e-mail in

this chain? It's going to be on the page at the bottom.

Q Can you read that, please?

A This is an e-mail from Jean Boustani dated August 16th,

2013 that reads:

Please send me ADM bank details. Thanks.

MR. MEHTA: Can you scroll up, please?

Keep going up, please.

Q And can you see the e-mail?

MR. MEHTA: Keep going up a little bit.

BY MR. MEHTA:

Q Can you see who the e-mail is from? This is Galina

Barakova, do you see that?

A I do.

Q Do you see who it was to?
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THE COURT: We just lost it. Can you get it back on

the screen, please?

MR. MEHTA: It's 2447.

(Pause.)

MR. MEHTA: 2447.

THE COURT: Thank you.

MR. MEHTA: Can you zoom in the on the e-mail from

Ms. Barakova?

BY MR. MEHTA:

Q Who is it to?

A It is to Jean Boustani, Surjan Singh and Edward Kelly.

Q Can you read it, please?

A Jean, thank you. Could you confirm whether the

correspondent bank is as below; Bank of New York, New York,

SWIFT ending in 3N. Regards, Galina.

MR. MEHTA: And can we see the defendant's response?

Q Can you read that, please?

A The response is: Yes, since it is the same bank as the

Proindicus deal (First Gulf Bank).

Q And then further up can you see Ms. Barakova's response?

Can you read that, please?

A Jean, thank you. We will use the below account.

However, as the instruction on the exact bank account to use

for the funding needs to come from EMATUM, under the

utilization request, I will send you a simple one-page notice,
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which we would need to have the borrower execute and send back

to us as soon as possible. Apologies for any inconvenience

this is causing.

Also, could you provide contact detail whom our

operations team can call to conduct verification (this is

standard procedure). Presumably they did this before for the

Proindicus account.

Q You don't have to read the rest of it, but does it

reference a bank account there?

A It does.

Q Is that First Gulf Bank?

A Yes.

Q The account is for Abu Dhabi MAR?

A Yes.

Q And the correspondent bank is Bank of New York, New York?

A Correct.

MR. MEHTA: Can we go up, please?

BY MR. MEHTA:

Q Can you just read the defendant's response?

A Sure Galina, no problem at all. Please contact Naji

Allam, CFO of Abu Dhabi MAR, LLC. Mobile phone number ending

in 354.

MR. MEHTA: Can we go to 2511, please?

And can we please go to Surjan Singh's e-mail on

page 3 of this document? Can you blow that up, please?
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BY MR. MEHTA:

Q Can you read Mr. Singh's e-mail to Mr. Boustani?

A This is an e-mail from Surjan Singh cc'ing Jean Boustani

that reads:

Felipe, appreciate the SWIFT below, however, the

monies have not been received by CS. There may be some

hold-up at Citibank U.S. to release the funds. Appreciate if

you inquire with them or provide us with relevant contacts.

MR. MEHTA: Okay, can we go up, please, to see

Mr. Berliner's response?

Q And can you just read that e-mail from Mr. Berliner to

Mr. Singh, copying Mr. Boustani?

A These are the contact points at Citi. Should be the same

team that worked on the original 500 million US dollars I

believe? Chris Hobbs, number ending in 26. Thomas Mahon,

with e-mails next to both names.

We have their confirmation that the payment by the

issuer to Citi has been received and the SWIFT below sending

it to CS.

MR. MEHTA: Can we go to page 1 now, the bottom of

Page 1?

(Exhibit published.)

BY MR. MEHTA:

Q And can you read the e-mail from Ms. Barakova, copying

Mr. Boustani?
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You don't have to read the entire SWIFT, just the

e-mail.

A Dear all, CS confirms release of funds. Please see below

copy of invoice. Kind regards, Galina.

MR. MEHTA: Okay, can we go up, please, to the

defendant's response?

A The response reads: Thanks. Is this the SWIFT? So we

can chase it down with our bank.

MR. MEHTA: And can we go up to see Ms. Barakova's

response and the defendant's response?

A The response by Galina Barakova was: Yes, this is the

SWIFT message. Kind regards, Galina.

Q And the defendant's response?

A Okay, thanks.

MR. MEHTA: Can we go to 5107, please?

(Exhibit published.)

MR. MEHTA: And there is a translation for this --

I'm sorry, I apologize.

Can we blow that up, please? A little bit more.

BY MR. MEHTA:

Q Can you read this e-mail, please?

A This is an e-mail from Antonio do Rosario to Jean

Boustani dated March 19th, 2014, with the subject of "Last

SMS."

My reply to your last SMS: MarshAll, I got it and
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worked the all day with BIM (CEO and the financial

administrator) and the rest (3 beijos, monte binga CEO and

Raufo). Tomorrow we continue with Proindicus extraordinary

general assembly to approve the 20 million capital increase by

the shareholders who will, still tomorrow transfer for

Proindicus and Proindicus to Credit Suisse. Today we did a

videoconference with the Bank of New York and the money is

still -- is already available. As you can see, these are

tough days, bro. End.

MR. MEHTA: And can we now go to 2796?

(Exhibit published.)

BY MR. MEHTA:

Q And can we read the top e-mail, please, from the

defendant?

A This is an e-mail from Jean Boustani to Antonio

do Rosario dated October 26, 2014 with the subject of

regarding Proindicus update.

He is there for that MMMM.

I am working now also over a "super plan" for MAM,

EMATUM, Proindicus. Restructuring all of them, optimism --

optimizing their cost and us putting funding to start

operations. All will be ready by end of next week and I will

come to present it to you, Pantero and Papa, but it is crucial

Pantero signs the letter next week.

MR. MEHTA: And can we now go to 5124?
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(Exhibit published.)

MR. MEHTA: Can you blow that up, please, the middle

e-mails from Mason Cranswick?

BY MR. MEHTA:

Q Can you read this e-mail from Mr. Cranswick?

A Thank you, Gildo. Hi, Rosario. Please confirm if it

will be possible to inspect the three trimarans in France

(given we will need to travel, it would be great if we could

do so early Monday morning 25th of January). Please advise,

this is very important. Thanks again and best regards. Mason

Cranswick.

Q What is the date of this e-mail?

A January 20th, 2016.

MR. MEHTA: Can we see then the next e-mail in the

chain going up?

BY MR. MEHTA:

Q Can you read that e-mail, please, and the details?

A This is an e-mail from Antonio Rosario to Jean Boustani

also dated January 20th, 2016, with the subject of Forward:

Review of the boats as discussed.

Mmm, how can I handle this?

Q And can we go to 5127?

(Exhibit published.)

MR. MEHTA: And can we go down a little bit to

Mr. Cranswick's e-mail?
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BY MR. MEHTA:

Q And what's the date of this e-mail?

A February 18th, 2016.

Q Can you read what it says?

A Dear Dr. Rosario, I hope you are well. I called on both

your numbers. We would be extremely grateful if you could

please approve this at your earliest convenience today to

allow us to inspect on Monday 22nd. We understand the

contractor will agree, if you agree.

MR. MEHTA: And can we see the response from

Mr. Rosario?

(Exhibit published.)

Q And just before you read the response, who is blind

copied on this e-mail?

A Jean Boustani.

Q Can you read the e-mail, please?

A Dear Mason, thank you for your letter. I regret to

advise that we are not able to provide you with access to the

requested vessels until these vessels arrive in Mozambique.

Similarly, we still do not understand your reasons for wishing

to view the vessels as (1) we have offered to provide you with

a copy of the export license issued by the French government

which details what is being exported; and (2) we have

confirmed to you a number -- a number of occasions that these

vessels are not weaponized. We mandated you to arrange the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Polonitza - direct - Mehta

SAM OCR RMR CRR RPR

1684

exchange in July 2015. Yet, you have still not finalized your

approvals or, indeed, managed to cross this hurdle internally.

These delays have already materially affected the potential

benefits of the exchange and, as a result, put our government

in a very difficult position. We ask you to resolve this

process internally, as we have spent enough time discussing

this issue with you. Best regards, AC do Rosario.

MR. MEHTA: Can we go to 5129?

(Exhibit published.)

MR. MEHTA: And I think if you look at page 2, the

top of Page 2.

Can you blow that up, please, Ms. DiNardo?

BY MR. MEHTA:

Q Is this the e-mail you just read?

A It appears so, yes.

Q Can you go up a little bit and see Mr. Cranswick's

response? Can you read that, please?

A Dear Dr. Rosario, thank you for your e-mail. By way of

follow-up, please let me know when (I) you expect the

trimarans to be shipped to and arrive in Mozambique and please

forward a copy of the export license. Thanks again and best

regards.

MR. MEHTA: Can you go up and see what Mr. Rosario

does with this e-mail?

A He forwards the e-mail to Jean Boustani on February 19th,
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2016.

MR. MEHTA: One second, Your Honor.

THE COURT: Yes, sir.

(Pause.)

MR. MEHTA: Your Honor, that concludes my

examination of Agent Polonitza.

THE COURT: Thank you.

Your witness.

CROSS-EXAMINATION

BY MR. JACKSON:

Q Good afternoon, Agent.

A Good afternoon.

Q Agent Polonitza, can you tell me how it is that you were

selected to be the person to read all of these e-mails?

A I don't know.

Q You have no idea?

A I don't.

Q Did you participate in any discussion with the

prosecutors as to why you would be the perfect person to read

all of these?

A I have not.

Q Agent Polonitza, you weren't involved in the actual

investigation of this case, am I correct?

A That's correct.

Q And that's something that you made clear at the beginning
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of your testimony, right?

A Correct.

Q In fact, Mr. Mehta asked you had you read any reports

related to this investigation, right?

A That's correct.

Q And you confirmed that you hadn't read any, right?

A Correct.

(Continued on the following page.)
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BY MR. JACKSON:

Q And that wasn't the first time that he had asked you that

question; correct?

A I don't know what you mean by that.

Q Well, when you were preparing to testify he verified that

you hadn't read any reports whatsoever related to the

investigation.

A He had asked me that question.

Q Because he wanted to make sure before you got on the

witness stand you were a complete blank slate in terms of your

knowledge of the investigation; right?

A I don't know.

Q Did he explain to you why it was so important to have an

agent who knew nothing about the investigation be the person

who read e-mails?

A He did not.

Q How many agents are involved in this investigation at the

FBI?

A I don't know.

Q You have no idea whatsoever?

A That's correct.

Q You're aware of at least three, right?

A Yes.

Q Could there be more?

A I don't know how many agents are --
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Q Are you in the same squad as the agents that ran the

investigation?

A Yes.

Q Okay. How many agents are in the squad?

A It depends on the time period.

Q Okay. Did he tell you specifically that the reason they

wanted you as a blank slate reading these e-mails is so that

the defense couldn't cross-examine you about any aspects of

the investigation?

A No.

Q He did not tell you that?

A He did not.

Q Okay. Now, let me ask you something; what is the total

number of e-mails that you went over with Mr. Mehta, with AUSA

Mehta?

A Total number, I do not know.

Q It was something like 1,000; right?

A There were a lot.

Q And in the course of going over all of these e-mails

related to payments was there ever a point where you asked

Mr. Mehta, are we going to go over any e-mails where

Mr. Boustani is communicating fraudulent information to

investors?

A I hadn't asked that, no.

Q Did you ever ask why there was not going to be any
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presentation of that type of evidence in your reading of the

e-mails?

A We didn't have that discussion, no.

Q Because you don't know anything about the investigation;

right?

A Just what I've reviewed in these e-mails.

Q I see. It's a fact, though, you will agree with me, that

even with regard to the e-mails that you read during the

course of this investigation, you were able to determine that

there was some sloppy aspects to the way that the

investigation was put together; correct?

A What do you mean by that?

Q I'm asking you the question, yes or no, you were able to

determine that there was some sloppy aspects to the way that

the investigation was put together through your review of

e-mails?

A No, I would disagree with that.

Q Well, you would agree, having now examined the e-mails,

that some of the e-mails that you read didn't actually stand

for the point that the aim that they originally explained to

you was the purpose of the e-mails; correct?

A I don't know what you mean by that.

Q You, as a trained agent, detected some confusion on the

part of the prosecutors; correct?

A I would disagree with that.
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Q Can we take a look at Government Exhibit 3058?

(Exhibit published.)

MR. JACKSON: This is in evidence so it can be

displayed.

BY MR. JACKSON:

Q Can you see this e-mail, Agent Polonitza?

A On my screen?

Q Yes.

A Yes.

Q And this is one of the e-mails that you went over with

Mr. Mehta, right? I know it was a lot, but take your time and

take a look at it.

A (Reviewing.)

I believe so.

Q And who is the person identified in the "From" line of

this e-mail?

A Iskander.

Q And do you remember Mr. Mehta asked you did the name

Iskandar the exact same name as Iskandar Safa, the person

that's identified in other e-mails?

A On this particular e-mail, I don't remember.

Q You can't remember that question?

A Correct.

Q Okay. But you do remember that he asked you about the

name Iskandar and compared it to another Iskandar name;
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correct?

A I did see e-mails with the name Iskandar on it, correct.

Q Right. And the point is that they were trying to suggest

as you understood it that it was the same Iskandar; right?

A I don't believe I was suggesting that.

Q Having re-read this e-mail right now, do you see the name

Iskandar Samarani? Do you see that?

A I do.

Q Do you know that Iskandar Samarani is a completely

different person from Iskandar Safa?

A I do not.

Q Are you aware that there was a business involving telecom

with certain people that were involved in Mozambique?

A I don't.

Q Are you aware that Iskandar Samarani is a completely

different person who was involved in that telecom business?

A I am not aware.

Q Okay. Do you -- you are aware that Iskandar is one of

the most common names in the middle east and in parts of

eastern Europe?

A No, I am not aware of that.

Q Are you aware that Iskandar is an eastern variant of the

word -- of the name Alexander?

A No, I did not.

Q Did you Google the name Iskandar before you offered this
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testimony?

A No.

Q Having looked at this, is it -- is it clear to you now

that the prosecution may have made a mistake in terms of

including this in the set of e-mails for you to review?

A No.

Q You don't know one way or the other; right?

A I don't remember if it was suggested that this is -- that

this -- that it was suggested that Iskandar Safa is the person

listed here.

Q Right. And you don't even know who Iskandar Safa is;

right?

A I do, based on my review of the e-mails.

Q But you don't know if Iskandar Samarani is a completely

different person from Iskandar Safa?

A I don't.

Q And you don't know if it's a mistake in terms of its

inclusion on the part of the prosecutors because you weren't

involved in the investigation; right?

A I was not involved in the investigation.

Q Agent Polonitza, one last question. In the course of

reviewing all of the e-mails that you reviewed with the

prosecution, is it safe to say there are many components of

this investigation that, even as you sit here right now, you

still don't understand?
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A All I know is what I reviewed in these e-mails.

Q So you would agree that there are many components that

you don't understand in terms of this investigation?

A I wouldn't stay I don't understand.

Q You just don't know?

A There are things I may not know that's outside of these

e-mails.

Q Okay. Thank you, Agent Polonitza. No further questions

for you.

THE COURT: Any redirect?

MR. MEHTA: No, Your Honor.

THE COURT: Thank you, Agent. You may step down.

(Witness excused.)

THE COURT: Your next witness:

MR. BINI: Your Honor, the Government calls Aneesh

Partap.

(Witness takes the stand.)

THE COURTROOM DEPUTY: Please raise your right hand.

(Witness sworn/affirmed.)

THE COURT: Please be seated, sir. I'm going to ask

you to pull this microphone in front of you towards you. As

long as the green light is lit -- there's an oval in front of

you at the base of the microphone. It's on and you can tilt

it up. You can move it. State your name and spell it and

then counsel will inquire.
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THE WITNESS: Aneesh Partap, A-N-E-E-S-H

P-A-R-T-A-P.

THE COURT: Thank you, sir.

Counsel you may inquire.

MR. BINI: Thank you, Your Honor.
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ANEESH PARTAP,

called by the Government, having been

first duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY MR. BINI:

Q Good afternoon Mr. Partap. Where do you work?

A Argentum Creek Partners.

Q What is Argentum Creek Partners, Mr. Partap?

A It's an investment manager that focuses on credit

opportunities in the distressed and higher-yielding space

within emerging markets.

Q What are emerging markets, Mr. Partap?

A Emerging markets are less-developed countries that are

considered promising for the future world.

Q Mr. Partap, where are you from originally?

A St. Louis, Missouri.

Q Where did you go to college, sir?

A University of Chicago.

Q Did you have a major at the University of Chicago?

A Yes, I majored in economics.

Q Mr. Partap, after majoring in economics did you go into

the financial field?

A Yes. After I graduated in 2003, I started working in

Chicago for an investment firm called Citadel Investment Group
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which was headquartered there.

Q And from approximately mid-2009 through early 2016, where

did you work, Mr. Partap?

A I worked at ICE Canyon LLC.

Q Where was ICE Canyon LLC based?

A It was based in Century City in Los Angeles, California.

Q What did you do for ICE Canyon, Mr. Partap?

A I gave investment advice.

Q And who did you provide investment advice to?

A My boss at the time was Nathan Sandler who was the

managing partner.

Q What did ICE Canyon do?

A ICE Canyon was an investment manager that, like Argentum

Creek, made investments in the emerging market and

higher-yielding securities, both in the emerging markets but

also globally.

Q And how much money did ICE Canyon manage?

A It varied year-to-year, but in the range of 2 to 4

billion.

Q 2 to $4 billion?

A Yes.

Q Mr. Partap, did there come a time when you heard about an

investment opportunity in a company called Proindicus?

A Yes.

Q Was that in early 2013?
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A Yes. I recall around March.

MR. BINI: Your Honor, at this time may I hand up a

series of exhibits to the witness?

THE COURT: You may.

Mr. Jackson, bring them up please.

MR. BINI: Thank you, Your Honor. The Government

would seek to admit Government Exhibits 509, 512 and 512-A,

503 and 504, 514, 551-A through F, 552, 553, 554, 555, 3210,

532, 533, 517, 519, 523 and 524.

THE COURT: Madam Counsel, any objection?

MR. JACKSON: No objection, Your Honor.

THE COURT: Amazing how you did that.

They're admitted.

(Government Exhibits 509, 512 and 512-A, 503 and

504, 514, 551-A through F, 552, 553, 554, 555, 3210, 532, 533,

517, 519, 523 and 524 received in evidence.)

MR. BINI: Thank you, Your Honor.

Q If I could show the witness Exhibit 509 in evidence.

(Exhibit published.)

BY MR. BINI:

Q Do you recognize this e-mail, Mr. Partap, if we can go to

the bottom e-mail?

A Yes.

Q I'm going to ask you about this e-mail on March 11, 2013.

Who is that e-mail from and to?
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A It's from Dominic Schultens to Daniel Jurkowitz.

Q And did that later get sent to you?

A Yeah, it made its way to me through Joel Simpson.

THE COURT: You can't say "yeah" or "yup." You have

to say "yes" or "no." So the answer is yes?

THE WITNESS: Yes.

THE COURT: Thank you.

Go ahead.

BY MR. BINI:

Q Starting with this first e-mail, let me ask you,

Mr. Partap, did you have a number of communications with

Dominic Schultens in relation to the investment opportunity in

Proindicus?

A Yes. I recall conversations with him throughout March

and the following several months on this opportunity.

Q Where was he based, if you know?

A London.

Q And what was Dominic Schultens' role at Credit Suisse if

you know, Mr. Partap?

A He was one of the bankers whose job it is to present

investment opportunities and loans that they can divide into

pieces and sell off to institutional investors all over the

world.

Q Daniel Jurkowitz, did you know that individual?

A Yes. He was our sales representative from Credit Suisse.
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Q Mr. Partap, where were you when you received this e-mail

from Dominic Schultens in London?

A I was in Los Angeles.

Q What investment opportunity did Dominic Schultens' e-mail

discuss, Mr. Partap?

A The e-mail talks about a financing opportunity by the

Government of Mozambique for a project.

Q And directing you to the part that says "Facility

Amount," did it indicate in this summary of facility terms the

amount for the loan?

A Yes. $372 million.

Q Did it indicate who the contractor was for this project?

A Yes. Privinvest Shipbuilding SAL Holding, Abu Dhabi

branch.

Q Did it indicate a purpose for the loan?

A Financing a project.

Q Did you know what that project was Mr. Partap?

A It would later be known to me as the Proindicus project.

Q Did it indicate a guarantor for this loan?

A Yes, the Government of Mozambique.

MR. BINI: And, Ms. DiNardo, if we can go up further

we just want to have Mr. Partap show the jury how the e-mail

got to him.

BY MR. BINI:

Q If you can explain that.
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A Sure. It was forwarded from Dominic Schultens to Dan

Jurkowitz who later forwarded it to Joel Simpson. Joel

Simpson was my colleague in Los Angeles who headed trading and

he was often the primary point person for the investment banks

and Joel later forwarded it over to me because at the time I

was looking at opportunities of this sort here in Africa.

Q Where was Andy Jurkowitz based?

A He was based in New York.

Q Did Joel Simpson work with you at ICE Canyon?

A Yes, he was my colleague.

Q Okay. After you received this summary of terms forwarded

to you from -- originally from Dominic Schultens, did there

come a time that you executed a schedule of an NDA?

A I recall doing so, yes.

Q Can you tell the jury, what's an NDA?

A For loan transactions of this sort, the borrower often

wants the information to be confidential. So they will have

the prospective investor sign a nondisclosure agreement so

that the information doesn't, you know, get in the open.

Q Mr. Partap, following your execution of that

nondisclosure or the scheduled nondisclosure agreement, did

there come a time that you received a confidential information

memorandum?

A Yes. Just to be clear, the nondisclosure agreement was

executed by ICE Canyon, not myself personally, but after that,
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I do recall receiving a confidential information memorandum.

MR. BINI: Let take a look at Government Exhibit

512.

(Exhibit published.)

Q And if we can go to the top e-mail. Who is that e-mail

from and to, Mr. Partap?

A It is from Dominic Schultens to myself with Daniel

Jurkowitz and two of my clients from the compliance department

copied.

Q And was Mr. Schultens in London?

A I believe so at the time he sent the e-mail, yes.

Q And were you still at ICE Canyon based in L.A.?

A Yes.

Q What did Dominic Schultens write to you in this e-mail?

A He confirmed that they received our executed

nondisclosure agreement and sends us an information package.

Q If we can go to 512-A, Mr. Partap.

(Exhibit published.)

Q Was this attached to the e-mail that Dominic Schultens

sent you?

A Yes.

Q What is 512-A in evidence?

A It's -- is that a question?

Q Oh, yes, please.

A 512-A is the confidential information memorandum also
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called IM or bankbook. It's the document the investment bank

will sent to prospective investors describing the opportunity.

Q If we can go to the second page of this document, is that

a table of contents for the entire memorandum?

A Yes.

MR. BINI: Now, Ms. DiNardo, if we can go to page

four of 69.

(Exhibit published.)

Q I want to ask you about something called an executive

summary.

MR. BINI: If you can blow that up for the jury.

BY MR. BINI:

Q Mr. Partap, can you take a look at that and after you

have had a chance to review it, I am going to ask you to

explain to the jury if this gives an overview of the

transaction.

A (Reviewing.)

All right.

Q If you could explain to the jury in your own words what

is set out here.

A In reference to Section 1.1, this is a high-level

overview of what the investment opportunity was.

THE COURT: I am going to caution you, as I do all

witnesses when they start to read and speed up, channel your

inner Lord Vader, a slow speech pattern; not your inner Chris
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Rock or Wanda Sykes or Woody Alan, a quicker speech pattern.

Slow it down.

THE WITNESS: Sure.

THE COURT: Go ahead.

A So, the first paragraph talks about the Republic of

Mozambique seeking to commission a security system for its

coast and it describes it as the Project, with a capital P.

It also states the purpose of that project basically providing

services to the offshore industries including freight and

transportation and it goes on to talk about the promise the

project holds for generating revenue.

And then the next paragraph talks about the

contractor Privinvest Shipbuilding and their credentials to do

this project and the last paragraph states that Credit Suisse

has been mandated by the government to arrange this facility

and describes the borrower as an entity owned by the

government of Mozambique and the facility itself as being

unconditionally and irrevocably guaranteed by the government.

Q Mr. Partap, I want to ask you about this second

paragraph.

By the way, would you review something like this

when considering this investment opportunity?

A Yes. For sure.

Q What does it indicate in the second paragraph or who does

it indicate is the contractor?
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A Privinvest Shipbuilding.

Q Why does it mention the contractor, Mr. Partap?

MR. JACKSON: Objection.

THE COURT: If you know.

Do you know?

THE WITNESS: I can speculate, but --

THE COURT: I do not want speculation. This is a

place of law, not speculation. That's your business. The

objection is sustained.

Next question.

BY MR. BINI:

Q Mr. Partap, is the contractor Privinvest Shipbuilding the

contractor that's going to perform the services in returns for

these loan funds?

A Yes. Privinvest Shipbuilding would be the entity that

would receive the funds and build the project.

Q If we go down to Section 1.2 on the same page,

Mr. Partap, is there a summary of the terms for the loan

similar to the e-mail we looked at?

A Yes, it's similar to the original e-mail from, I believe,

March 11.

Q Who is the borrower?

A The borrower at this time is laid out specifically as

Proindicus SA which is a vehicle owned by the Government of

Mozambique.
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Q Who is the guarantor?

A The Government of Mozambique.

Q What's the loan amount?

A 372 million.

Q I want to ask you about this portion that says draw,

"Down and use of proceeds." What does it indicate in that

section?

A That the 372 million would be drawn down at once to go to

the contractor which was defined earlier as Privinvest

Shipbuilding.

Q Now I would like to ask you to go to page 40 and the

Project Overview section. Mr. Partap, would you review this

section of a bankbook when considering a loan opportunity?

A Yes.

MR. JACKSON: Objection.

THE COURT: Well, I think the question is, would you

do it in the ordinary course. I think the better question is

did you do it in this case.

So if you could make it clear whether you're asking

him what his ordinary course of practice is or whether he did

it in this case. I'm going to sustain it.

Ask him the ordinary course or this specific

instance. So I'm sustaining the objection. Put another

question, Counsel.

BY MR. BINI:
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Q Mr. Partap, would you in your ordinary course of

considering a bankbook look on the project overview section?

A Yes.

Q Did you in this case?

A Yes.

Q If you would, tell the jury why you reviewed this

particular section of the bankbook?

A In this particular instance it was not merely a loan to

the Government of a country; rather the -- the funds were

being used for a particular purpose. In this case, it was

Coastal Security Solution and it was represented that this

Coastal Security Solution would generate revenues and those

revenues would, in turn, be used to pay off the loan, so that

effectively the project was the lender's first way of

recovering its investment. So it would be part of the

analysis for a facility of the sort.

Q And if we could go to page 43, is there a section called

Project Economics?

A Yes.

Q And below that is there a table that has Revenue

Projections?

A Yes.

Q Can you explain to the jury what's set out in this

section?

A Sure. So these are summary projections for the project
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and what it states here is that revenues will grow from 120

million U.S. to 180 million U.S. between years one and seven.

It shows --

Q Is that this portion you were just referring to

Mr. Partap?

A Yes, yeah. And it further breaks that down by its

components showing that the majority of it is charges from the

port or container ships. And then it also makes references to

protecting oil infrastructure and other infrastructure at sea

and vessels in transit.

Q Now, if I can ask Ms. DiNardo to go to pages 46 and 47.

I would like to ask you about the Cash Flow After Debt Service

section. Give us a moment while we're there visually.

On page 47, do you see this table?

A Yes.

Q What is set out in this table, Mr. Partap?

A It's similar to the table several pages ago. The

difference is first, according to the paragraph on page 46, is

that they're stressing the project for certain delays and at

the bottom it elaborates on how this all ties together in the

repayment of the loan and in this case it shows that the loan

will be paid off by year six. It also shows -- it shows some

significant surplus cash flow as well.

MR. BINI: Can you blow up the parts that I X'd

Ms. DiNardo?
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(Exhibit published.)

Q Is this the section that shows the cash flow after debt

service, Mr. Partap?

A Yes, the second-to-last line.

Q How much cash flow after debt service does it show?

A Just in my head, it's cumulatively around 170 million.

Q Is that -- did you just total all of these?

A Yeah, yeah. Real quick. I'm probably off by a little

bit.

Q What is cash flow after debt service, Mr. Partap?

A It's what's remaining after the interest is paid and the

scheduled principal amount. So this is an amortizing loan

like a mortgage but much shorter where each year, the borrower

would pay down a certain percentage of the facility and it

shows that they can make those payments and still be left over

with excess every year. In this case, that excess would be

around 170 million.

Q We can go to Government Exhibit 503 in evidence.

(Exhibit published.)

BY MR. BINI:

Q What is Government Exhibit 503, Mr. Partap?

A It is the guarantee by the Government of Mozambique

for -- to the lenders of Proindicus.

Q Did you review the Government guarantee as part of your

consideration of the loan?
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A Only in high level as these documents are fairly

standardized.

Q Why would you review it at a high level?

A If the project were to fail, this would be the backstop.

So certain things such as governing law and -- et cetera, et

cetera. Those things are relevant.

Q Who is to be the guarantor?

A The Republic of Mozambique and the acting by and through

its Ministry of Finance, which is kind of standard language

for a sovereign guarantee.

(Continued on the following page.)
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MR. BINI: And if we look at Government Exhibit 504

in evidence.

(Exhibit published to the jury.)

BY MR. BINI (Continuing):

Q What is this document, Mr. Partap?

A This is the actual loan agreement that was to be amended

for this investment opportunity.

Q Would you look at this document as part of your

consideration of the investment opportunity?

A Yes, with a particular focus on certain sections.

Q And looking to the first page, who is the borrower again?

A Proindicus, SA.

Q Who is the arranger?

A Credit Suisse International.

Q And if we go to the second page, is there a table of

contents for this as well?

A Yes.

Q I want to go to purpose of the loan, but before we get

there, I want to ask you on Page 2, is there a definition for

ant tie corruption laws?

Let's just wait until we get there so the jury can

see what you're looking at.

(Pause in proceedings.)

Q What's the definition set out in the agreement?

A It just says that it's a term to be defined later under a
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section called "corrupt act," which is also a definition.

MR. BINI: If we can go to Page 5.

Q I want to ask you about two definitions.

On Page 5, is there a definition for contractor?

A Yes. It's the same entity referenced in the bank book,

Privinvest Shipbuilding.

Q And below that, is there a definition of "corrupt act"?

A Yes, a fairly long one.

Q Okay. Looking at A, just take a look at it and tell us

in your own words what you understand it to mean.

A It defines -- A is defined as any sort of consideration

to someone related to the borrower or anyone else in order to

improperly influence duties.

Q What about Section E?

If you can, take a look at that and just explain it

in your own words.

MR. JACKSON: Your Honor, objection.

THE COURT: Overruled.

Look at it, explain it in your own words.

You can certainly cross-examine.

MR. JACKSON: Thank you, Judge.

THE COURT: You're welcome.

A This is the part that defines the term, I believe,

"anti-corruption laws." It looks like standard language

referencing the FCPA and the UK Anti-bribery Act with the
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addition of the Mozambican anti-corruption legislation.

Q Okay. If I can ask you to look at Page 12, is there a

description of the project?

A Yes.

It's consistent with what's in the bank book, though

it goes into another term called "construction contract."

Q And now if we can go to Page 19, there's a "purpose"

section.

Do you consider the purpose of the loan when

considering an investment opportunity?

A Yes.

Q What does it indicate is the purpose of this loan?

A The financing of the project.

Q Is that the Proindicus project we've been talking about?

A Yes.

MR. BINI: If we can go to Page 45 and 46.

Q Mr. Partap, do 45 and 46 have a number of provisions

regarding compliance with laws?

A Yes.

Q In reviewing the loan agreement, would you review every

clause in the loan agreement?

A Not in detail. But covenants are of relevance, and this

would be part of that.

Q In your experience, are compliance with law provisions

common in loan agreements like this one?
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A Yes, they're, I would say, ubiquitous, especially for an

LMA standard-type document, Loan Market Association document,

which this is. So, this looks like the standard provision one

would find for a facility of this sort.

MR. BINI: At this time, I would like to show the

witness Government Exhibit 514 in evidence.

THE COURT: You may.

(Exhibit published to the jury.)

Q What does that top e-mail -- who is it from and who is it

to?

A It's from myself to Dominic Schultens with Dan Jurkowitz

on copy.

Q What is the date of the e-mail, Mr. Partap?

A June 28, 2013.

Q And was this related to a question that you had about IMF

limits for Mozambique?

A Yes.

Q Would you explain to the jury, why were you asking

Dominic Schultens about IMF limits for Mozambique in

considering your opportunity to invest in the Proindicus loan?

A At the time, it was understood that Mozambique was under

IMF supervision. And in those circumstances, it's important

to ensure that any sort of new debt taken on by the country

would be -- would have the blessing of the IMF.

The IMF often lends at lower interest rates. This
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would be a more expensive facility, so it's important to make

sure that the borrower and the IMF are on the same page. And

to the extent that a loan would violate an IMF program, the

IMF would often have the power to tell the country to not

service the debt; the debt in breach of the program, that is.

MR. BINI: At this time, the Government would seek

to show the witness Government Exhibit 551 in evidence.

THE COURT: You may.

(Exhibit published to the jury.)

Q And that's not in the notebook in front of you,

Mr. Partap, but you can follow along on the screen.

What is the -- it's hard to read in this copy, but

is this e-mail on or about June 28, 2013, Mr. Partap?

A Yes.

Q And who is it from and who is it to?

A It's from Dominic Schultens to myself, with Daniel

Jurkowitz copied.

Q And what did Dominic Schultens write to you on June 28,

2013?

A So, this is a follow-up to a call we had, and it explains

what -- it has attachments that explain what the hundred

million additional funding is for because this was a

372 million loan that would grow to 472 with this financing

round. It also includes contracts, a business plan, and legal

opinions.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Direct - Bini

LAM OCR RPR

1715

Q And did Dominic Schultens send you a number of documents

so you could consider whether or not you wanted to invest in

this increase of the Proindicus loan?

A I do recall receiving and reviewing documents as part of

this e-mail.

MR. BINI: If we can go to Government Exhibit 551-A

in evidence.

THE COURT: You may.

(Exhibit published to the jury.)

Q Mr. Partap, can you explain to the jury, what is 551-A?

A So, the bank book that was sent to me in March was

relating to a deal that was done in February for $372 million.

By June, July, they were seeding an additional hundred

million.

So, this is an addendum to that document which

explains what the hundred million extra is for, along with

providing an update on the status of the project.

MR. BINI: And if we can go to the second page, to

Sections 1.1 and 1.2.

Q Do these set out what you've just explained to the jury,

Mr. Partap?

A Yeah, the first paragraph talks about the project itself

from the March CIM.

And then it says in the second paragraph that since

then, project is on schedule moving forward. Government's in
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support. There are all these strategy sessions. But they're

going to amend the project, and that amendment requires a

hundred million extra funding.

So, it looks like there was a cost overrun.

MR. BINI: If we could go to Government Exhibit

551-B.

(Exhibit published to the jury.)

Q Was this also attached to the e-mail Dominic Schultens

sent to you to consider the investment opportunity?

A Yes.

Q What is 551-B?

A 551-B is the original construction contract between

Privinvest and Proindicus, referenced to in the bank book and

facility agreement.

Q So, that construction contract that we saw?

A Yes.

Q Would you review this in considering this investment

opportunity?

MR. JACKSON: Objection.

THE COURT: Did you consider it?

THE WITNESS: This is something I flipped through.

I can't say I read it in heavy detail, but I did flip through

it.

Q Why would you flip through it?

A Because this memorializes what the first 372 million were
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for and is the place where I can see what the actual equipment

order was as part of that 372 million.

Q Who are the parties to this construction contract,

Mr. Partap?

A Privinvest Shipbuilding, SCL, and Proindicus, SA.

Q If we can go down to the first page, is there a

preamble --

MR. BINI: To the second page, actually. The table

of contents.

Q Is there a preamble for this construction contract?

A Yes.

Q What does it explain, Mr. Partap?

A It seems somewhat repetitive of other documents, where to

monitor the Exclusive Economic Zone they're entering into a

contract with Privinvest Shipbuilding.

MR. BINI: And if we can go to the fourth page,

clause two.

Q What's the subject of the contract?

A So, this is where there's a table that lays out what's

been purchased.

MR. BINI: If we go to Page 5, VII.

Q What's the price for this original contract?

A $366 million.

MR. BINI: If we can go to Page 9 of 12.

Q I want to ask you about Clause M.
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Is there a clause on remuneration to third parties?

A Yes.

Q What does it state?

A It says that the contractor as well as the customer will

not pay government officials.

Q Who is the contractor?

A Privinvest Shipbuilding.

Q And who is the customer?

A Proindicus, SA.

Q Looking to Page 12, what date was this contract executed

on?

A January 18, 2013.

Q Who signed for Proindicus, if you can make it out?

A I can't make it out.

Q Who signed for Privinvest?

A It looks like the accused's signature.

THE COURT: Does "the accused" have a name?

THE WITNESS: I don't know how to pronounce it, Jean

Boustani.

THE COURT: How do you spell it?

THE WITNESS: J-E-A-N B-O-U-S-T-A-N-I.

THE COURT: Thank you.

Go ahead, counsel.

Q Mr. Partap, have you ever met the Defendant, Jean

Boustani?
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A No.

Q Did you ever speak to him?

A No.

Q Would you have invested in Proindicus if Clause M stated

that Privinvest and Jean Boustani would pay millions of

dollars to Mozambican individuals?

A Sorry, can you repeat?

THE COURT: Read it back. Keep your voice up, Madam

Reporter.

(Record read.)

A No.

Q And I should have stated the question better because I

misspoke in my question.

Would you have ever invested in Proindicus if Clause

M stated that Privinvest and Jean Boustani were paying

millions of dollars to Mozambican government officials?

A We would not have invested in this or even looked at it.

Q Why not, Mr. Partap?

A Well, there are many reasons --

THE COURT: The jury wants to hear what they are, so

tell them.

A There's legal reasons, such as the Foreign Practices Act

and professional conduct issues that would be gated. But,

beyond that, when there's corruption involved it puts into

question the ability for your investment to get repaid because



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Direct - Bini

LAM OCR RPR

1720

when there's corruption involved, the borrower will be prone

to repudiate -- the borrower and guarantors will be prone to

repudiate the debt. But if the money isn't being used for

productive purpose of the security system, then it also calls

into question whether the revenue will be there.

And then, you know, where there's one known problem,

there's often many other unknown problems. So, it calls into

question the integrity of the transaction.

MR. BINI: If we can go to Government Exhibit 551-C.

(Exhibit published to the jury.)

Q Mr. Partap, what is the document in front of you that's

titled or that is in evidence as Government Exhibit 551-C?

A So, this is the new contract, supplementary to the first

one we saw, explaining what the incremental hundred million

was for.

Q And who is this between?

A Privinvest Shipbuilding and Proindicus, the same people

in the prior contract.

Q Would you review this as part of your consideration of

the investment opportunity?

A Yes.

Q Why?

A This lays out the purpose of what our specific investment

would be for. And at the time, I was curious what equipment

would be purchased with the upsize.
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Q And if we go through the document to Page 5 --

MR. BINI: Would you advance to Page 5, Ms. DiNardo?

I'll show it on the Elmo.

Q On Page 3, Mr. Partap, does 551-C have a table that shows

the additional material that's going to be provided by

Privinvest?

A Yes.

Q Does that continue on to Page 4?

A Yes.

Q At the bottom of Page 5, can you make out the execution

date?

A May 15, 2013.

Q Is the date written kind of a European way, 15/5/2013?

A Yeah.

I live in London, so it looks familiar.

Q You live in London now?

A Yeah.

Q But back in this time, where were you living?

A I was in Los Angeles.

And I moved only about seven months back.

Q Who signed on behalf of Proindicus?

A Okay, I might butcher the pronunciations.

Eugenio Enrique Z. Matlaba.

Q The other individual, can you make it out?

A No, no.
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Q Who signed for Privinvest?

A Jean Boustani.

MR. BINI: And at this time, the Government would

seek to publish Government Exhibit 552 in evidence.

THE COURT: You may publish.

(Exhibit published to the jury.)

Q On July 1 of 2013, did you send an e-mail to Nathan

Sandler regarding this investment opportunity?

THE COURT: You might want to look at the date,

counsel.

Q Did you send an e-mail to Nathan Sandler on July 1, 2013?

A Yes.

But is this in the binder?

Q I don't think so.

MR. BINI: Can I hand up a copy?

THE COURT: You can.

Although, are you having trouble reading from the

monitor, sir?

THE WITNESS: It's okay.

THE COURT: If you can read from the monitor, I

appreciate you doing that. If you had can't, we'll give you

the binder.

MR. BINI: At this time, Your Honor, I'm going to

switch back over to the computer because I think we're working

again.
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THE COURT: Why don't you switch back to the

computer and pose your question again to the witness?

Maybe you want to highlight what you're questioning

him about.

MR. BINI: Yes.

Q Let's start from the bottom of the e-mail.

What happened on June 28, 2013?

A On Friday, I e-mailed my boss at the time, Nathan

Sandler, notes about the transaction and giving him a

description of it.

Also, stating that we made a soft circle, which

basically is telling the banks in a nonbinding way that we're

interested in purchasing $15 million of the loan facility.

Q And do you set out your analysis of why you think it's a

good investment opportunity?

A Yes.

Q If you can, review it briefly and then explain to the

jury why you recommended this investment.

A Can you scroll down further?

Okay, so, the gist of this is that we're making a

loan to a project. Based on the information that we had

reviewed, the project would be very profitable. Moreover, on

top of that, there was a sovereign guaranty. So, if the

project were to fail, you have the credit support of the

Government of Mozambique. And the second half of the e-mail
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lays out how at the time the Mozambican economy was improving

and had relatively good credit metrics to it.

But the second paragraph kind of explains why after

having heard about it in March we ended up investing in late

June. The terms had improved for the investor and we were

able to get further due diligence material on the project

itself, which got us comfortable that it wasn't a standalone

reliance on the government of Mozambique for repayment.

Q And looking to the fourth paragraph, did you mention the

contractor?

A Yes, Privinvest.

Q Why did you mention the contractor in considering the

opportunity?

A They were the ones who would receive the funds.

MR. BINI: Now I'd like to show you Government

Exhibit 3210 in evidence.

THE COURT: You may.

MR. BINI: Thank you, Your Honor.

(Exhibit published to the jury.)

Q I'd like to direct you to the e-mail at 1:18 p.m. from

Daniel Jurkowitz to Joel Singson, copying you and some other

individuals.

What did Daniel Jurkowitz write?

A The e-mail from the Friday before says we were soft

circled. This is on Monday, where Joel Singson, our trader,
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is confirming we are, indeed, purchasing the facility.

Q And what does he set out as -- when Daniel Jurkowitz

writes: Joel, thanks for the trade. Please confirm agreement

to the below details. Thanks.

And then what is set out?

A The basic terms of the facility, much of which is

repetitive from the bank book and other documents, but here

explicitly states that it's up to $622 million now from what

was originally 372 million, and it also states the purchase

price of 88 cents on the dollar.

And in this case, what happened was the coupon

amount, the amount we're paid on an ongoing basis, LIBOR plus

3.20, wasn't sufficient to compensate for this. So, they

offered a discount -- a discounted purchase price as

compensation.

Q And how much of the loan did you purchase?

A 15 million notional -- that's the amount of claim -- at a

purchase price of 88 cents on the dollar.

Q So, how much would you actually pay if you purchased at

88 cents on the dollar, approximately?

A It would be about 13.4 million.

Q How did --

MR. BINI: If we go up.

Q How did Joel Singson respond?

A Confirmed.
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Q What does that mean?

A You're done. The trade is confirmed done. Our side.

So, at that point it becomes binding on us.

MR. BINI: If we can look at 532 in evidence.

(Exhibit published to the jury.)

Q What is 532 in evidence, Mr. Partap?

A It's a trade ticket.

Q Is that an ICE Canyon document?

A Yes.

Q And if we go down, does it indicate an analyst for this

trade?

A Yup. That's my name.

Q If we go up, does it indicate a trade date?

A Yes. July 1, 2013.

Q What's a "trade date"?

A It's a date on which we entered in an agreement to

purchase.

Q Is that the day that you're committed to trade?

A Yes, that's the day it's legally a trade, with settlement

being the day of title transfer, if you want to call it that.

Q And what were the allocations for the 15 million that was

purchased for ICE Canyon?

A 7 million went to ICE Global Credit CLO, 8 million went

to ICE 3 Global Credit CLO.

Those were two of the vehicles ICE Canyon managed on
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behalf of investors.

Q Do you know, Mr. Partap, where those funds were

domiciled?

A Ireland.

Q In your experience, do you often have offshore funds for

investments?

A Yes, typically they are always offshore.

Q Why is that, Mr. Partap?

A It's to avoid double tax.

If you have a U.S. investor, for example, and it's

an on shore fund, then the fund has to pay income tax on any

sort of interest income or gains, then the investor again

would have to pay income taxes.

So, investment managers often will put these in

places like Ireland or Cayman just as a place to pool the

funds.

Q Do you know if there are any U.S. citizens or entities

invested in these funds?

A Yes, I believe that there was U.S. people in the funds.

Q And would that include the owner of the company, Nathan

Sandler?

A Yes, he, I understand, invested in all of the funds.

Q And where was ICE Canyon located when you committed to

this trade, Mr. Partap?

A Los Angeles, California.
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Q Where were you located when you committed to this trade?

A Los Angeles.

MR. BINI: If we can go to Government Exhibit 517 in

evidence.

THE COURT: You may.

(Exhibit published to the jury.)

Q What is the date of this e-mail, Mr. Partap?

A December 1, 2014.

Q Who is the sender?

A Daniel Jurkowitz.

Q Who is he e-mailing?

A He is e-mailing myself, with someone by the name of Dirk

Hentschel on copy.

THE COURT: Someone named Dirk H-E-N-T-S-C-H-E-L on

copy.

Q Does this relate to Proindicus?

A Yes.

Q What was Daniel Jurkowitz e-mailing you about?

A So, what happened here was a year after the investment

was made, or a year and a half, the borrower, Proindicus, was

due to make its first principal paydown in the coming months,

but they decided that they weren't in a position to do so.

So, they asked for an amendment to the loan whereby they can

reschedule the timing of the paydown as well as the maturity

date of the loan. And as compensation for that concession,
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they were offering a fee and an increased interest rate

margin.

MR. BINI: If we can go to Government Exhibit 519 in

evidence.

THE COURT: You may.

(Exhibit published to the jury.)

Q What's the date of this e-mail, Mr. Partap?

A It's about two weeks later, December 14.

Q Of 2014?

A Yes.

Q Who is it from and who is it to?

A It's from myself to Dirk Hentschel, with three of Dirk's

colleagues copied: Edward Kelly, Surjan Singh, and Daniel

Jurkowitz.

Q Do you know who Ed Kelly is?

A No.

Q Do you know who Surjan Singh is?

A I believe the name is linked to the case, but I don't

know him directly.

Q Did you know him in your dealings --

A No.

Q -- at this time?

And what were you e-mailing on December 14, 2014?

A We were consenting to the request to amend the loan

agreement for a longer maturity date, rescheduled
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amortizations, in exchange for the higher coupon.

MR. BINI: If we could go to Government Exhibit 523.

THE COURT: No, we can go to 5 o'clock, and it's

5 o'clock now, so I think this is karma with respect to the

number.

Do not talk with anyone about your testimony. You

will be back here tomorrow, sir, at 9:30 a.m., and I will ask

you if you've spoken with anyone about your testimony since

leaving the witness stand, and the answer had better be no,

you have not.

Okay, ladies and gentlemen of the jury, we're

adjourned for the evening. We will see you tomorrow at 9:30.

Sir, we'll see you tomorrow at 9:30. Thank you.

(Jury exits.)

THE COURT: You may step down, sir. Thank you.

The jury has left the courtroom. The witness has

left the witness stand and is about to leave the courtroom.

See you tomorrow. Go out that way.

(Witness exits courtroom.)

THE COURT: You may be seated, ladies and gentlemen.

Do we have any questions, procedural questions,

other questions, or issues to address in the absence of the

jury, the witness out of the courtroom, and in the presence of

the Defendant?

Anything from the Government?
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MR. BINI: Not from the Government, Your Honor.

THE COURT: From defense counsel.

MS. DONNELLY: One thing.

THE COURT: Hey, how did you do that? Truly

amazing.

Please proceed, counsel.

MS. DONNELLY: Before trial started, we submitted an

order.

THE COURT: I'll ask you to keep your voice up.

Grab the microphone close.

MS. DONNELLY: Before trial, we submitted an order

to Your Honor requesting permission for our legal assistants

to carry a computer and a cell phone, and Your Honor granted

the order.

One of our legal assistance left and we have a new

one, so I was wondering if I could hand to Mr. Jackson an

amended order requesting that our new parallel have that same

ability.

THE COURT: Any objection?

MR. BINI: No objection, Your Honor.

THE COURT: Your application is granted.

MS. DONNELLY: Thank you, Your Honor.

THE COURT: I will sign it now.

And Mr. Jackson, will you enter the order on ECF

after I've signed it?
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THE COURTROOM DEPUTY: Yes, Judge.

THE COURT: Thank you, counsel.

I'm signing the proposed amended order.

Not to use baseball analogies, but I see one lawyer

here, and only one lawyer, is batting a thousand with this

Court.

Here you go. Thank you.

Anything else, counsel?

MR. BINI: No, Your Honor.

MR. JACKSON: No, Your Honor. Thank you.

THE COURT: Thank you. We're adjourned for the day.

Have a good evening, everyone.

(A chorus of thank yous.)

(Matter adjourned until Tuesday, October 29, 2019,

at 9:30 a.m.)
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(In open court.)

(The Hon. William F. Kuntz, II, presiding.)

(Defendant present.)

THE COURTROOM DEPUTY: The Honorable William F.

Kuntz is now presiding.

Counsel, state your appearances for the record.

MR. BINI: Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo and Katherine Nielsen for the United States.

And Special Agent Angela Tassone.

Good morning, Your Honor.

THE COURT: Good morning.

Mr. JACKSON: Good morning, Your Honor. Randall

Jackson on behalf of Mr. Boustani.

THE COURT: Good morning. You may be seated.

Mr. SCHACHTER: Michael Schachter on behalf of

Mr. Boustani.

THE COURT: Good morning, sir, you may be seated as

well.

MS. DONNELLY: Casey Donnelley on behalf of

Mr. Boustani.

THE COURT: Good morning.

Mr. MCLEOD: Good morning, Your Honor, Ray McLeod on

behalf of Mr. Boustani.

THE COURT: Thank you all for your patience. I'm

going to ask counsel to continue the direct examination of the
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witness.

(Jury enters.)

THE COURT: Thank you. Good morning, ladies and

gentlemen. Thank you for your patience. Please be seated.

The witness is here.

Let me ask you, have you spoken with anyone about

your testimony since leaving here yesterday?

THE WITNESS: No.

THE COURT: You may continue, counsel.

MR. BINI: Thank you, Your Honor.
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ANEESH PARTAP,

called as a witness, having been previously duly

sworn, was examined and testified as follows:

CONTINUED DIRECT EXAMINATION

BY MR. BINI:

MR. BINI: I believe we were on Government Exhibit

523, so I will ask to use the computer to show that to the

jury.

Q Mr. Partap, what's the date of this exhibit?

A October 22, 2015.

Q Who is this e-mail from and who is it to?

A It's from myself to Jim Bonifay.

Q What's the subject?

A Proindicus.

Q Why were you e-mailing -- who is James Bonifay?

A James Bonifay was our sales representative from VTB.

Q What's VTB?

A VTB is a Russian-owned bank.

Q Why were you e-mailing this individual at VTB?

A VTB was one of the banks involved in the Mozambique debt

issuances, so the assumption was that they understood the

Proindicus facility and may be involved in monitoring it or

trading it.

Q Why did you write to Mr. Bonifay?

A I asked him if VTB maintains a data room for this
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facility.

Q What's a data room?

A In a typical loan facility, the borrower or the agent

will maintain a website for investors that gives updates on

the status of the company.

Q And why did you want to go to a data room for Proindicus,

Mr. Partap?

A By the time this e-mail was written Ice Canyon had been

invested for over two years and, as discussed yesterday, the

use of proceeds was for a project that would generate revenue

and the facility had requirements to disclose the status of

the project and the financials, but up to that point in time

there had been no such disclosures.

Q And if I can now ask you to look at Government Exhibit

524 in evidence. And if we can go back to the first e-mail,

looking at this e-mail on December 9th of 2015, who is that

from and who is that to?

A It's from Dan Jurkowitz and it's an internal e-mail to

Surjat Singh and Dirk Hentschel.

Q Was it later forwarded to you, Mr. Partap?

A Yes. And it was forwarded to me and it's just Dan giving

his feedback to me from his colleagues.

Q Had you reached out to Dan Jurkowitz at Credit Suisse?

A Yes.

Q Why were you reaching out to him?
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A Credit Suisse, as well as being the arranger of the loan

was also the administrative agent. So it was their job to

maintain this data room so they would be the natural first

point of contact for the information.

Q Okay. And if we can go to the next e-mail up, is that

again another e-mail that you're not on between Dirk

Hentschel, Dan Jurkowitz and Surjat Singh?

A Yes.

Q Are you added to the next e-mail?

A Yes.

Q And what did Daniel Jurkowitz write there?

A He wanted me to directly elaborate to his colleagues on

what I was asking the agent to do and, for clarity, CSFB, like

most banks, had a separate division to do agency. So that was

a separate team that I was making a request to.

Q Did you then respond at 2341 on December 9, 2015?

A Yes.

Q What did you write?

A I attached an e-mail sent to the contacts on the agency

team and made note that the borrower, Proindicus, had failed

to comply with the disclosure commitments in the loan

agreement.

Q What's Section 18, Reporting Obligations, in the CA?

What does that refer to?

A Section 18 -- CA meaning credit agreement and Section 18
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is just the section in the credit agreement which lays out the

obligations of the borrower to make timely updates to

investors.

Q Mr. Partap, did there come a time that you left Ice

Canyon?

A Yes, I think, I want to say, February of 2016.

Q Do you know the current status of Ice Canyon's investment

in the Proindicus loan?

A None.

MR. BINI: You can take that down Ms. Denardo.

BY MR. BINI:

Q In December 2015 did you get any further information that

you were requesting regarding Proindicus?

A No.

Q I want to ask you some questions about your initial

investment decision in Proindicus in 2013. Mr. Partap, would

it have been important to your investment decision to know

that Privinvest would pay millions of dollars in connection

with the Proindicus loan to Mozambican government officials?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes. We -- I would haven't contemplated investing in

this.

Q And why is that, Mr. Partap?

A So, to list out some reasons, it would be a violation of
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laws to participate in something like this. There's

professional conduct issues, ethical issues, policies and

procedures internally, but beyond that there's commercial

issues because if there's bribery involved it creates risks

that the loan is not going to be honored because the borrower

will say this is invalid debt.

It would cause questions as to whether the project

would actually be funded because there's leakages going on and

the project was meant to repay the facility. And whenever

there's issues of this sort, there's usually other issues that

we aren't aware of. So, yeah, it would just be a nonstarter.

Q Would it have been important for your investment decision

to know that several people on the Credit Suisse deal team who

put together the increase of the Proindicus loan would be paid

millions of dollars by Privinvest?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes, that would also be terminal to the investment

decision for all the reasons I stated before, but also that

would call into question the motives of Credit Suisse in this

case, the contacts at Credit Suisse, in terms of the honesty

of the information memorandum and the structuring work that

went into it.

Q Looking to the Government guarantee for the Proindicus

loan, Mr. Partap, would it have been important for you to know
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that Manuel Chang, the Mozambican minister of finance, would

be paid millions of dollars by Privinvest?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes, as it would call into question whether the state

would feel compelled to honor the guarantee.

Q What do you mean by whether the state would feel

compelled to honor the guarantee?

A If there was bribery in procuring the guarantee, the

borrower will be in a position, in this case Mozambique, and

Proindicus would be in a position to say that we shouldn't be

on the hook for this because it was inappropriately procured.

And earlier we talked about the fact that Mozambique was under

an IMF program. That would further make it more difficult

because it would call into question whether or not this

financial statement and guarantee is consistent with the IMF

program and that goes back to the inquiries made to CS in June

of 2013 regarding the loan's compliance with that program.

Q Mr. Partap, I want to ask you about Government Exhibit

553 in evidence.

MR. BINI: If we could display that to the jury.

(Exhibit published.)

BY MR. BINI:

Q Do you recognize this e-mail, Mr. Partap?

A Yes.
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Q And what's the date of this e-mail?

A September 5, 2013.

Q Looking to the top e-mail, who is it from and who is it

to?

A It's from Joel Singson to myself.

Q Who is Joel Singson again?

A Joel Singson is the head of trading at Ice Canyon and he

was responsible for execution and liaising with the banks.

Q On or about September 5, 2013 did you hear about an

opportunity to invest in something called EMATUM?

A Yes.

Q Who was offering this investment opportunity?

A Credit Suisse and BNP Paribas.

Q What is BNP Paribas?

A It's a French bank.

Q And if we can look to Government Exhibit 554 that's in

evidence.

MR. BINI: May I display it, Your Honor?

THE COURT: Yes, of course.

(Exhibit published.)

BY MR. BINI:

Q What's the date of this e-mail, Mr. Partap?

A It's on the same day.

Q September 5, 2013?

A Yes.
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THE COURT: You have to wait for him to finish

before you answer.

Go ahead.

BY MR. BINI:

Q Does this September 5, 2013 e-mail attach a document?

A Yes, it attaches the offering circular for this deal.

Q Were you e-mailing it to somebody at that point?

A Yes.

Q Why were you -- first, who were you e-mailing the

offering circular to?

A It was to Brandy Hereford at Vertus and Vertus was a

trustee for some of -- Ice Canyon's funds and from time to

time they would need to review documents to see if the form of

the investment was consistent with the guidelines of a given

fund.

Q What's a trustee for an investment fund?

A It's a third party whose job it is to oversee an

investment manager's activity to ensure it's consistent with

certain contracts the investment manager has in this case.

Q If we can go to Exhibit 555-A in evidence, is that the

attachment, Mr. Partap?

A Yes.

Q What is it?

A I'm sorry?

Q What is the attachment?
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A The attachment is an offering memorandum which is a

document circulated to investors explaining an opportunity.

It's similar to the CIM that we talked about yesterday except

this would be for a bond instead of a loan. So this is a

document that is customarily sent for a public market

transaction, unlike the Proindicus loan which was a

private-side transaction and hence the NDA and the fact that

it was a confidential information memorandum. This is just an

offering circular.

MR. BINI: Can you take it down for a moment

Ms. DeNardo?

Your Honor, I realize that I did not offer 554-A in

evidence.

THE COURT: Any objection to 554-A being admitted?

MR. JACKSON: No objection, Your Honor.

THE COURT: It is admitted and can be made public.

(Government Exhibit 554-A received in evidence.)

MR. BINI: Thank you, Your Honor.

(Exhibit published.)

BY MR. BINI:

Q Mr. Partap, was this something that's called a Reg S

offering?

A I don't know if this was Reg S.

Q If you can go down on the first page, do you see the

paragraph that begins: The notes and the loans. The first



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - direct - Bini

SN OCR RPR

1754

page of 554-A.

MR. BINI: The part that shows the notes and the

loans, can you blow that up for Mr. Partap?

BY MR. BINI:

Q Take a look at that and let me know when you've had a

chance to read it.

A (Reviewing.)

Okay. It looks like a standard language for a Reg S

deal.

Q What is a Reg S deal, Mr. Partap?

A It's -- my understanding is that it's a type of offering

where there's not as much regulation.

Q And can you purchase it with an offshore fund?

MR. JACKSON: Objection.

THE COURT: If you know. If you don't know, you

don't know.

A Our offshore funds routinely purchase these, so I'm going

to say yes.

Q Okay. And if we could go to the next page.

MR. BINI: And if you could blow up the top heading

for Mr. Partap and the jury?

BY MR. BINI:

Q You said that this was a bond, is this a specific type of

bond, Mr. Partap?

A Yeah. It's a slightly esoteric type of bond called a
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loan participation note and what that basically means is that

a loan was made and then the loan was, in turn, turned into a

bond by putting the loan into a vehicle and having that

vehicle issue bonds against the loan.

Q And if we look to the bottom of this first page where it

indicates joint lead managers, who were the joint lead

managers?

A BNP Paribas, Credit Suisse Securities Europe Limited.

Q When you review a document like this, what do you look

for, Mr. Partap?

A It depends on the familiarity level I have with the

issuer. In this case because we were already invested in

similar securities, the focus would be on the summary of

terms. What the reason for the transaction is, which would

also be in the summary of terms, and then in a customary page

flip through the offering memorandum for any red flags.

MR. BINI: If I can ask you to go, Ms. DiNardo, to

page 12 at the top of the page where it indicates summary of

offering.

BY MR. BINI:

Q What's this, Mr. Partap?

A It's a description of the issuer.

Q Is this the section that you would look at?

A Sorry. By "Section" if you're referring to summary of

offering, yes. I was talking about the first part of it that
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said "The issuer."

MR. BINI: And if you can now go to the use of

proceeds on the summary of offering on page 12, Ms. DiNardo.

BY MR. BINI:

Q What does it indicate on page 12 regarding the use of

proceeds?

A It is stating that the notes are going to be on -- the

proceeds will be used to fund a loan.

Q And if we go to page 15, is there a summary of the

facility agreement on page 15?

MR. BINI: If you blow up the bottom third half of

the page?

A Yes.

Q Does it indicate the use of proceeds of the underlying

notes which are the subject of the loan participation notes?

A Yes. It states that the loan would ultimately be used to

purchase fishing and infrastructure including 27 vessels and

some related operations.

Q And if we go to page 17, I'm going to ask you who that

guarantor was.

MR. BINI: Ms. DiNardo, I will ask you to blow up

the top third of page 17.

BY MR. BINI:

Q Who was the guarantor indicated in the summary of

offering?
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A It was the Government of Mozambique and it uses the -- it

uses similar language as the Proindicus loan.

Q And if you go to page 44, does it indicate that the loan

documents were attached to the offering circular?

A Yes.

Q If we go to the next page, is this the first page of the

EMATUM loan agreement?

A Yes.

Q Who is the loan between?

A It's between EMATUM as the borrower and financial

institution listed in schedule one.

Q And if we go to the next page is there a table of

contents?

A Yes.

Q And does this have standard clauses that you were used to

seeing in loan agreements of this type?

A Yes. It looks like an LMA standard loan agreement and a

very similar template to the Proindicus loan.

Q And if we go to page nine of the loan agreement, is there

a definition of project?

A You will have to zoom in.

THE COURT: It's not legible. Can you blow it up so

it can be seen by the jury and the witness?

Q Yes. We're going to page nine of the loan agreement.

A I see it. It's similar language to the summary of terms.
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Q What does it indicate the project is?

A Purchase of fishing infrastructure, 27 vessels and an

operations center.

Q And if we can go to page 13 of the loan agreement?

MR. BINI: Keep scrolling down, Ms. DiNardo.

BY MR. BINI:

Q Is there a purpose in the provision?

A Yes. The purpose is to finance the project.

Q And if we can go to page 32 and into 33 --

MR. BINI: Ms. DiNardo, if you could expand the

"Compliance with Laws" section.

BY MR. BINI:

Q Mr. Partap, is there a compliance with laws provision in

this loan agreement?

A Yes.

Q Does it look similar to the one we reviewed in the

Proindicus loan agreement?

A Yes.

Q And if we can go to 19.7 on the next page is there a use

of proceeds provision, Mr. Partap?

A Yes.

Q Does it look similar to anything we've already discussed?

A Yes, it's like the one in the Proindicus loan.

Q And if we keep going through the loan document, I want to

ask you if there's a government guarantee behind it.
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MR. BINI: Ms. DiNardo, can you keep going through

until -- okay, stop.

BY MR. BINI:

Q So, is this the government guarantee, Mr. Partap?

A Yes.

Q Would you look at a government guarantee when considering

an investment opportunity like this?

A Not in great detail but there's certain sections that

would be expected.

Q Why would you look at the government guarantee?

A The government guarantee would be the ultimate backstop

in the event the project failed, though these documents tend

to be very standardized.

Q If we can go to Government Exhibit 555 in evidence?

(Exhibit published.)

BY MR. BINI:

Q Do you recognize this e-mail from September 5, 2013,

Mr. Partap?

A Yes.

Q Looking to this top e-mail, who is it from and to?

A It's from Joel Singson to myself and my colleagues at Ice

Canyon.

Q And did Ice Canyon make a purchase in EMATUM on September

25 2013?

A Yes, they purchased $20 million of the EMATUM deal.
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Q Were those for funds that were offshore and owned by Ice

Canyon?

A They were for funds that were offshore and managed by Ice

Canyon.

Q Who made the purchase?

A The investment manager, Ice Canyon.

Q And who would have been the people responsible for making

the decision whether or not to make this investment?

MR. JACKSON: Objection.

THE COURT: Overruled.

If you know.

A The ultimate authority for all investment decisions is

was Nathan Sandler.

Q Was he your boss at Ice Canyon?

A Yes.

THE COURT: You have to wait for him to finish. Was

he your boss at Ice Canyon?

THE WITNESS: Yes.

THE COURT: Go ahead.

MR. BINI: Thank you, Your Honor.

BY MR. BINI:

Q And, Mr. Partap, would you have had discussions with him

regarding the potential investment opportunity?

A Typically I would and in this case I don't have an exact

recollection of a conversation, but that would be the
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protocol.

Q What would be the protocol?

A To discuss and get approval from Nathan Sandler to make

the investment decision.

Q And where were you when the Ice Canyon -- when Ice Canyon

made purchases of the EMATUM investment opportunity?

A Los Angeles.

Q Where was Joel Singson?

A Los Angeles.

Q Mr. Partap, would it have been important to Ice Canyon's

investment decision in EMATUM to know that the proceeds would

not be used exclusively for the boats and fishing

infrastructure set out in the agreement?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes, it would be important and, for the same reasons

described earlier, we wouldn't even look at this transaction.

Q Would it have been important for your investment decision

with respect to EMATUM to know that Privinvest would make

millions of dollars in payments to Mozambican government

officials?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes, we would not look at this investment opportunity.

Q Would it have been important for Ice Canyon's investment
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decision to know that several Credit Suisse bankers would be

paid millions of dollars by Privinvest --

THE COURT: Withdraw the question and keep your

voice up.

MR. BINI: Thank you, Your Honor.

BY MR. BINI:

Q Would it have been important to Ice Canyon's investment

decision to know that several Credit Suisse bankers would be

paid millions of dollars by Privinvest in connection with the

EMATUM loan?

MR. JACKSON: Objection.

THE COURT: Overruled. You may answer.

A Yes. As I stated in similar questions, that would be

terminal.

THE COURT: What would be criminal?

THE WITNESS: Terminal.

THE COURT: What does that mean?

THE WITNESS: Terminal as in it would end the

process of looking at the investment --

THE COURT: You wouldn't have made the investment.

THE WITNESS: We wouldn't have even looked -- we

wouldn't have studied it even. We would have --

THE COURT: You would have what?

THE WITNESS: We would have disposed of the idea and

moved on to something else.
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THE COURT: Next question. The jury is smart, they

get it. Move on.

BY MR. BINI:

Q Finally, on the government guarantee would Ice Canyon

have made this investment if they had known that Privinvest

was paying the Minister of Finance of Mozambique millions of

dollars?

MR. JACKSON: Objection.

THE COURT: Overruled.

A No.

MR. BINI: No further questions.

THE COURT: Your witness.

MR. BINI: Thank you, Your Honor.

THE COURT: You're welcome.

(Continued on the following page.)
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(Continuing.)

Mr. JACKSON: Good morning, ladies and gentlemen.

(A chorus of good mornings.)

CROSS-EXAMINATION

BY MR. JACKSON:

Q Good morning, Mr. Partap.

A Good morning.

Q First of all, I want to apologize. My dog rolled in some

flowers. My voice may be a little scratchy.

So, if you can't hear me, please just let me know,

and I'll speak louder and repeat the question, okay?

A Sure.

Q If you don't understand any of my questions, please just

let me know, and I will try to restate the question.

A Sure.

Q Okay. Now, Mr. Partap, I'm correct that before you

walked into this courtroom today, you had never seen Jean

Boustani before.

A Yes.

Q And I'm correct that in your entire life, you've never

spoken to Jean Boustani, correct?

A Yes.

Q To your knowledge, you've never received an e-mail from

Jean Boustani, correct?

A Yes.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Cross - Jackson

LAM OCR RPR

1765

Q And you've never received a text message or like a

WhatsApp message from Jean Boustani?

A Not to my knowledge.

Q And you're not aware of anyone at ICE Canyon ever

speaking with Jean Boustani, are you?

A No, I'm not.

Q In fact, ICE Canyon at all times that you were working

there was situated, your office, in LA, as Mr. Bini asked you,

right?

A Yes.

Q And you're aware as of now that Mr. Boustani before this

case had never set foot in the United States in his life,

aren't you?

A I don't know about Mr. Boustani's travel record, sir.

Q Okay. Because you don't know Jean Boustani at all,

right?

A Right.

Q Now, Mr. Partap, I'm correct that you had been in the

asset management business for about 15 years?

A As of when?

Q As of how about right now?

A Yeah, a little longer.

THE COURT: Can't say "yeah."

THE WITNESS: Yes, Your Honor.

THE COURT: Yes or no, what is the answer to the
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question?

THE WITNESS: Yes, 16 years.

Mr. JACKSON: Thank you, Your Honor.

THE COURT: You're welcome.

Q And you're a graduate from the distinguished University

of Chicago, correct?

A Yes, sir.

Q You majored in economics there, correct?

A Yes.

Q The University of Chicago is renowned as one of the

centers of the study of economics, isn't it?

A Some may say.

Q It's one of the most celebrated economics departments in

the world, correct?

A Correct.

Q And when you first graduated, you didn't go straight to

the ICE Canyon, did you?

A No, I worked at a different firm.

Q You worked at a place called Citadel, right?

A Yes.

Q And Citadel is also a gigantic fund, right?

A I think "gigantic" is a subjective term. In the asset

management industry, funds can be as big as a trillion.

Q You're right. Let me back up.

A We managed five to ten billion, maybe 15 when I was
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there.

Q Maybe 15 billion is your estimate?

A It varied. Between 2003 and 2009, while I was there,

assets fluctuated, as they do.

Q And in your world, in that world, 15 billion isn't

necessarily gigantic, right?

A For a hedge fund, which Citadel Investment Group was, it

would be on the larger end of the spectrum.

Q But not necessarily gigantic is what you're saying.

A I wouldn't use that term.

Q Okay. Now, at some point, you decided that you wanted to

leave Citadel and go to ICE Canyon, correct?

A Yes.

Q By the way, why is it called "ICE Canyon"?

A "ICE" stands for International Credit Explorer.

Q And the "canyon" part is because it's part of a family of

companies that are part of the Canyon companies, right?

A Yes.

Q And this is a group of companies that together have over

$22 billion invested, right?

A I don't know how much they have invested, but while I was

there total assets were in that vicinity.

Q Okay. They were in that vicinity?

A Yeah, I recall a little lower, but possibly.

Q Somewhere in the range of $20 billion?
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A Yes.

Q And ICE Canyon represented, I think you said during your

direct testimony, like two to four billion of that.

A Yes.

Q And you started out as an analyst.

A Where, at ICE Canyon?

Q Yes.

A Yes.

Q And then you became what's called a "senior analyst,"

right?

A Yes.

THE COURT: You have to wait for him to finish.

Mr. JACKSON: I'm sorry, Judge.

THE COURT: No, no.

When you've been asked your question, you should

pause, make sure he's completed the question, and then answer.

This isn't a cocktail party conversation or Peckinpah movie,

it's question, pause, answer.

Go ahead.

Mr. JACKSON: Thank you, Judge.

Q Now, after you became a senior analyst, you eventually

became a portfolio manager correct?

A Yes.

Q What is a portfolio manager?

A It's just a broad title. It has a different meaning at
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different firms. In the context of ICE Canyon, it was mostly

just a matter of seniority.

Q Okay. So, you were doing many of the same things that

you were doing as an analyst when you became a portfolio

manager, correct?

A There was overlap in functions, yes.

Q What was the new part of the job?

A There wasn't any formal duties or powers that came with

the title.

Q Okay. But at all times, the person who you answered to

ultimately was a man named Nathan Sandler, correct?

A Yes.

Q And Sandler is the head of the ICE Canyon, right?

A Yes.

Q And Sandler is a billionaire, right?

A Not to my knowledge.

Q You know he's worth at least hundreds of millions of

dollars, right?

A Not to my knowledge.

Q So, you have no idea how much Sandler is worth?

A No.

Q So, you just don't know?

A I don't know.

Q I see.

Now, you do know that he is the partial owner of ICE
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Canyon, though, right?

A Yes.

Q All right. Now, you specialized at ICE Canyon in what

you called "sovereign special situations," right?

A Among other things, that was one of my roles.

Q And a sovereign special situation, if I'm correct, is a

situation dealing with an emerging market that doesn't

necessarily fit into a particular profile, right?

A That would be one definition.

Q The area I think you testified on direct examination that

you focused on was Sub-Saharan Africa, correct?

A No, what I told counsel was that at the time, I was

looking at other Sub-Saharan African opportunities, which is

why I was taking the lead on Proindicus.

But I didn't have a specific specialization in

Sub-Saharan Africa per se and my focus was more global.

Q Your focus was all over the world.

A Yes, that was ICE Canyon's mandate, but with a focus on

emerging markets.

Q And within the world of emerging markets, there's also

something called a "frontier market," correct?

A Yes.

Q And you also focused on frontier markets in particular as

well as emerging markets more generally.

A Yes.
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Q Frontier markets are markets that are even more risky in

terms of the investment profile than the typical emerging

market country, right?

A That's not how it's defined.

There are varying definitions of "frontier" and

"emerging," but I don't believe riskiness is a criteria.

Q What's your favorite definition of frontier market?

A One definition is that it's a less developed country with

a lower level of development and institutions than what you

would find in an emerging market.

I'll define "emerging market" according to a certain

industry standard -- there are certain industry standard

definitions that list countries.

Q Whatever the case may be, Mozambique was both an emerging

market and a it would be classified as a frontier market,

correct?

A I think that's a fair statement. I'm not an authority on

definitions, but it sounds correct.

Q Why is it that you were looking for opportunities in

Sub-Saharan Africa?

A Our mandate -- our investors gave us money for our

particular products. Our particular products were to invest

in emerging and, as you say, frontier markets. And our

investors at the time, you know, sought our product for that

very reason.
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Sorry if that's circular. It's just what we did.

Q Let me try to unpack that.

Your investors expected that ICE Canyon was going to

invest in sovereign plays in countries all over the world,

right?

A Sovereign and corporate, yes.

Q And one of the ways that a company like ICE Canyon

theoretically could invest is by investing in a country like

United States, right?

A It depends on which fund. Typically, there was capacity

to invest in the United States, but it wasn't supposed to be a

majority of assets, for example.

Q Right. Your investors didn't expect you to take their

money and just put it all into U.S. Treasury bonds, right?

A Yes.

Q And the reason that they didn't expect you to do that is

because you had a mandate to take riskier bets that paid

potentially higher rewards, right?

A That's a fair statement.

Q Now, your clients at ICE Canyon or, as you say, your

investors are large -- are primarily large institutional

investors, correct?

A I' aware of some large institutional investors in the

fund, but it wasn't really my area. I didn't focus on who the

investors were.
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Q Okay. You are aware that approximately 91 percent of ICE

Canyon's clients are people who are based outside of the

United States?

A I don't know.

Q You know that the majority of ICE Canyon's clients are

based outside the United States, correct?

A I don't know where they are based.

I had the impression, actually, that many were

U.S.-based.

THE COURT: It's not about impressions.

What do you know?

THE WITNESS: To the extent I interfaced with

clients, some of the clients were -- some of the larger

clients were U.S.-based, but I'm also aware that there were --

I'm sorry.

It varied by year and I'm aware there was both

foreign and domestic clients. 91 percent foreign sounds high,

but I'm not sure what the percentages are.

Q I'd like to show you a document that is marked as DX

10507.

THE COURT: Any objection to its admission and

publication to the jury?

MR. BINI: May we see it, Your Honor?

THE COURT: Sure.

Show it to opposing counsel and to the Court,
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please.

Mr. JACKSON: Can you display it, Mr. McLeod?

THE COURT: Any objection to that document being

admitted, counsel?

MR. BINI: Can we just get a copy of the exhibit?

THE COURT: You can't see it on the monitor?

MR. BINI: I can see it's a portion of a document.

THE COURT: Why don't you give him a hard copy?

You should have done it beforehand and not waste the

jury's time. Give them a copy of the document.

Mr. JACKSON: Of course, Judge.

THE COURT: Please.

MR. BINI: Thank you, Your Honor.

(Pause in proceedings.)

THE COURT: And if there are other documents,

Mr. Jackson, that you anticipate in the near future having

introduced, you should, perhaps, provide the hard copy now so

that the Government will take a look at it, rather than have

these nonusable interludes.

Mr. JACKSON: Absolutely, Judge.

And we are providing all nonimpeachment exhibits.

THE COURT: I'm sure you have, but it's just one of

those things.

Mr. JACKSON: Absolutely, Judge.

THE COURT: So, the document that we are looking at
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is 10507.

Any objection to that being published to the jury

and admitted?

MR. BINI: No objection, Your Honor.

THE COURT: Admitted. You may publish.

(Defense Exhibit 10507 so marked.)

(Exhibit published to the jury.)

Q You see here, Mr. Partap, we're looking --

Mr. JACKSON: Can we go to Page 1 of this document?

Q You see what this is, Mr. Partap?

A Yes, I know what document this is.

Q What is it?

A It's a document that investment managers file with the

SEC.

Q Do you know what it's called?

A Form ADV.

Mr. JACKSON: Can we go to Page 8 of this document?

Q Do you see in the section called "clients" what it says

in the answer in Section C(2)?

Can you see that, Mr. Partap?

A Yes.

Q Can you read what it says there?

A You mean the question too?

Q Where it says "approximately," can you read that?

A Yes. It says 91 percent.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Cross - Jackson

LAM OCR RPR

1776

Q And it says: Approximately what percentage of your

clients are non-United States persons.

Correct?

A Yes.

Q And it says: 91 percent.

Right?

A Yes.

Q So, what that's referring to is the fact that 91 percent

of ICE Canyon's clients are non-U.S. persons, right?

A Yes.

Mr. JACKSON: Okay. We can take that down.

Q Now, one of the things that ICE Canyon prides itself on

is its sophistication, right?

A Well, all investment managers kind of have to.

Q Sure. And ICE Canyon in particular is known as a leader

in the world of emerging market investments, right?

A Yes, sir.

Q Mr. Sandler is something of a celebrity in the world of

emerging market investment, right?

A He's well-known in the circles.

I don't know what constitutes celebrity. This isn't

the music industry.

Q He sometimes appears on TV for interviews, right?

A Yes, I've seen him on television.

Q Like CNBC, not on like The Voice or something, right?
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A Yes.

Q And the fact that ICE Canyon sets itself apart in many

ways from emerging market investments is part of what ICE

Canyon actively advertised during the time you were there,

correct?

A Can you repeat the question?

Q Sure.

THE COURT: Read it back. Keep your voice up, Madam

Reporter.

(Record read.)

A I think what the question is asking whether ICE Canyon

differentiated itself in a special way within emerging

markets, and that would be correct.

Mr. JACKSON: Can I show the Court and counsel a

document marked as DX 3548?

THE COURT: Do you intend to offer it or not?

Mr. JACKSON: Yes, Your Honor.

THE COURT: Any objection to DX 3548 being admitted

and published to the jury?

MR. BINI: If we can get a copy of the full exhibit

and any other exhibits they plan --

Mr. JACKSON: This is the full exhibit.

MR. BINI: This one page?

Mr. JACKSON: Correct.

MR. BINI: No objection.
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THE COURT: You may publish. It's admitted.

Mr. JACKSON: Thank you, Judge.

(Defense Exhibit 3548 so marked.)

(Exhibit published to the jury.)

Q Do you see DX 3548 here?

A Yes.

Q And you see that this is an image of part of ICE Canyon's

web page that talks about the "platform," right?

A Yes.

Q And one of the things that ICE Canyon advertises on the

website is that it has what it calls "the ICE Canyon

difference," right?

A Sir, the website changed with time. I don't recall that

slogan.

Q I'm just asking you about what you see.

You see "the ICE Canyon difference"?

A Yes, I see where it says the ICE Canyon difference.

Q Right. And you see that it says: Traditional asset

allocation models have been too slow and too timid in adapting

to the rise of emerging markets.

Do you see that?

A Yes.

Q That's something that was discussed when you were at ICE

Canyon, right, the fact that some other funds in the space

were too slow and too timid, right?
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A That's what it says, but I don't recall having that

discussion.

Q You don't recall that ever being a discussion when you

were at ICE Canyon.

A No.

This is marketing material for the outside. I

wouldn't be involved in this.

Q I see.

It is a fact, though, that when you were there,

Mr. Sandler, in his dealings with you, placed an emphasis on

getting things done fast and efficiently by his standards,

right?

A Yes.

Mr. JACKSON: And we can take that down.

Q One of the things that ICE Canyon promised to its

investors is that it would make its decisions based on

rigorous research, correct?

A I'm not familiar with the marketing material, but that is

a standard every investment manager aspires to.

Mr. JACKSON: Can we display Defense Exhibit 3515 to

the Court and to counsel?

THE COURT: Any objection to 3515 being admitted?

MR. BINI: No objection.

THE COURT: Admitted. You may publish.

(Defense Exhibit 3515 so marked.)
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(Exhibit published to the jury.)

Q You see at 3515 -- can you see that, Mr. Partap?

A Yes.

Q Do you see --

Mr. JACKSON: If we can zoom in on that first

paragraph.

Q You see that it references: Delivering results through

rigorous research and scenario analysis.

Do you see that?

A Yes.

Mr. JACKSON: We can take that down.

Q Now, you would include ICE Canyon as being in the group

of companies that are known as "hedge funds," right?

A I think it's a gray area. There were certain parts of

the business that operated definitively in the hedge fund

category.

Q Can you explain what you mean by that?

A A hedge fund, the term is kind of nebulous, but it's

typically funds that have a low level of regulation and will

engage in absolute return strategies, meaning they seek to not

necessarily be correlated with markets or the economy but will

engage in other strategies, like short selling or distressed

situations that are more complex in nature. Sometimes they

will engage in transactions in derivatives.

But I've never seen a good definition of a hedge
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fund, so I can only tell you based on my experience what looks

like a hedge fund and what doesn't.

Q One of the parts of the gray area is this concept of a

hedge; am I correct about that?

A That's one among many.

Q Can you just explain to the jury what is meant by the

term "hedge" within the context of a hedge fund?

A Hedging means protecting of risks or of certain risks

that are unwanted. So, one example might be a fund will buy a

stock but they will make -- they will do another trade which

will protect the risk of the market as a whole folic. So,

they are isolating their risk to that stock on its own.

That's an example of a hedge.

Q And the point at which you were saying in terms of the

fund being sometimes a hedge fund, in some ways not, is that

the fund hedged certain of its bets or behaved in a hedge

fund-like way for certain bets and behaved under a different

model for other of its bets, right?

A No, I was actually going in a different direction, though

that's a fair statement.

There were certain vehicles which behaved more like

hedge funds. There were certain vehicles that would look more

like a mutual fund. And then, finally, there were vehicles --

and you showed the website. It had a section called "levered

credit." That was in reference to collateralized loan
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applications. And what those are is structures where the

investment manager borrows money on the debt market for long

term, takes equity, and then invests the pool into loans.

And those were the vehicles that were involved, for

example, in Proindicus.

Q I'm glad you bought that up. I want to circle back to

that.

But before we get to that, in terms of the hedge --

in terms of the different vehicles, the structure of ICE

Canyon, I'm correct, is that you are actually dealing with a

number of different funds that are within ICE Canyon, right?

A Yes. ICE Canyon is the manager and then there are

different funds within it.

Q Right. And each one of those funds is made up by

investors who are partners in the fund; right, limited

partners in the fund?

A Not quite. The CLOs are different. But the rest I

believe so, yes.

Q So, for some of those I'm correct, and for CLOs there's a

slightly different structure.

A That's my understanding.

Q We'll talk about that in a moment.

Besides Mozambique, what other countries are you

aware of that ICE Canyon was invested in during the time that

you were working there?
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A Oh, there must have been dozens. I can't remember that.

Q Which ones do you remember?

A I mean, it would almost be -- I mean, especially if we

talk about over the long period I was there, I mean, I could

end up just listing --

Q Just tell us which ones you remember, please.

A Okay. USA, Mexico, Brazil, Colombia, Peru, Ecuador,

Argentina; going on to the -- across the ocean, Greece, the

UK, Kuwait, Italy, Spain, Russia, Egypt, South Africa, Kenya,

Mozambique, Angola, Tanzania, India, China, Indonesia,

Australia, Japan.

Is that enough?

Q Maybe. Let me ask you this: There are more besides that

list, right?

A Oh, for sure.

Q The list also included Venezuela, right?

A Yes.

Q It also included North Korea, correct?

A Yup.

THE COURT: No "yups," it's got to be yes or no.

THE WITNESS: Yes.

THE COURT: Go ahead.

Q And these are all countries that exist all over the

world, right?

A These are all countries --
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Q These countries are all over the world, right?

There's not a particular continent that ICE Canyon

was focused on.

A Yes, yes.

THE COURT: There's no country that you mentioned

that is not in the world. So far, they're not

extraterrestrial, but the day is not over.

We get it, Mr. Jackson.

Mr. JACKSON: There is reference to the emerging

market universe, but the Court's point is well taken.

THE COURT: Let's try to keep it earthbound, okay?

Q Let me ask you, one of the things that you dealt with in

terms of dealing with those different kinds of countries is

that there are different risks involved in different types of

countries, right?

A Yes.

Q And analyzing the types of risks that are involved in

different types of countries was part of what your job was,

correct?

A Yes.

Q For example, a number of those countries are countries

that you would define as developing countries, right?

A Yes.

Q And in developing countries, one of the things that you

almost always deal with is the possibility of political
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instability, right?

A Yes.

Q Another thing that you deal with in many of those

countries is the possibility of outright war, right?

A It's a risk. It's not typically front and center, but,

yes, it's a risk.

Q In some of the developing countries, you deal with the

economic weakness that can accompany a developing economy,

right?

A Yes, and that's one of the factors that's typically front

and center.

Q Some of those countries deal with adverse climate

conditions, and that's part of the risk that you evaluate,

right?

A What's an "adverse climate condition"?

Q Well, some of these places are in flood zones or drought

zones, right?

A Yes. It's not front and center, but natural disaster is

always a risk factor.

Q And the potential corruption of government officials is

also one of the risks that you evaluate and deal with in

dealing with developing economies, right?

A Corruption and governments are part of the analysis.

Q Right. So, the answer is yes?

A Yes.
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Q And I'm going to come back to that, but you talked about

the fact that ICE Canyon, one of the vehicles that it was

dealing with in terms of this Proindicus loan was a CLO,

right?

A Yes.

Q And the "CLO," you said it's called a Collateralized Loan

Obligation?

A Yes.

Q What that really means is that a bunch of different loan

pieces are being put together in one package that investors

can invest in, right?

A Yes.

Q And the reason that it is an attractive vehicle for

investment is that you can take pieces that have a lower

rating from a company like Moody's and when you combine them

and diversify them it becomes a higher rated product, right?

A No, I disagree with that.

Q But that's a fact, isn't it?

A It's true for the senior tranches of the CLO, but the

lower tranches are riskier than the underlying instruments as

a whole.

Q For senior tranches of the CLO, you can sometimes have a

bunch of smaller pieces that have relatively low ratings and

the diversification and combination can lead to a tranche that

has a much higher rating, correct?
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A Yes. In fact, some CLOs have AAA-rated debt.

Q Some of the CLOs that ICE Canyon put together have

AAA-rated debt, right?

A I don't recall.

Q Do you remember what the rating was of any of those?

A I do know that a substantial amount of the debt of the

CLOs was investment grade, if not most.

Q And what is the investment grade rating?

A "Investment grade" is a term used to connote debts that

have a very low risk of default or impairment and suitable for

certain types of risk-adverse institutions. They typically

will -- depending upon the level of investment grade, they

will typically pay investors three, four percent interest.

Q Right. One of the reasons that the Proindicus investment

was so attractive to you was because of the potential to

include it in one of ICE Canyon's CLOs, right?

A Yes, it was earmarked for the CLOs.

Q And this is something that you discussed with Mr. Sandler

before you made the investment, right?

A Yes.

Q The actual rating of the Mozambican Proindicus debt was

what?

A The CLOs we managed looked at S&P ratings because they

were S&P-rated CLOs. So, it was B plus, if I recall.

Q And B plus is below investment grade, right?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Cross - Jackson

LAM OCR RPR

1788

A Yes.

Q The below investment grade bond is sometimes referred to,

or investment, is sometimes referred to as a "junk"

investment, right?

A Yes.

Q And what happened is you were discussing with Mr. Sandler

the fact that this would be a very attractive play because of

the fact that you could include it in the CLO, which would

have a higher rating, right?

A No, the reason why it would be in the CLO and not the

other funds is because the liquidity profile of the loan and

maturity profile was such that that was the optimal place to

put it.

You'll notice in that same year investments were

also made in Mozambique-related debt, but they were not put in

the CLOs but into the other funds. And the reason for that

distinction has to do with the liquidity of the instrument,

not the rating.

(Continued on the following page.)
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(Continuing)

Q Let's back up.

One of the aspects of the CLO is that it had

something called a diversity score; right?

A Yes.

Q Can you explain to the ladies and gentlemen of the jury

what the diversity score is in the context of a CLO?

A I can't. It's a complicated formula used by rating

agencies. That's the extent of it.

Q You're not able to explain?

A I mean, in plain English --

THE COURT: Do not talk over each other.

The question was: Are you or are you not able to

explain it? Either yes, you can or no, you cannot. If you

cannot, that is the answer. If you can, then counsel will ask

you to explain it.

So can you?

THE WITNESS: No, I can't.

THE COURT: Next question.

Q So I'm correct, right, that this is one of the ways that

people who are evaluating CLOs determine whether a CLO, how

valuable it is relative to other CLOs; right?

A I -- I'm -- I'm sorry. I've never heard of that analysis

used for CLO investing.

Q You're aware that different CLOs have different diversity
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scores; right?

A I am only aware that rating agencies will look at

diversification and adjust their ratings accordingly. Beyond

that, I don't know what a diversity score formula is and I'm

not familiar with the metric.

Q Right. One of the things that Ice Canyon wanted to do

was to improve its diversification rating with regard to the

CLO that ultimately included the Mozambique an debt; correct?

A I don't recall that being a consideration.

Q Well, I'd like to show you a document marked as DX-3526.

THE COURT: Any objection to 3526 being admitted and

published to the jury?

MR. BINI: No objection.

THE COURT: Admitted.

(Defendant's Exhibit 3526 received in evidence.)

THE COURT: You may publish.

(Exhibit published.)

Q Okay. Can you see this e-mail, Mr. Partap?

A Yes.

Q Just take a moment. Just take a glance at it.

You see down at the bottom there's an e-mail from a

man you mentioned during your direct called, named Joel

Singson?

A Yes.

Q And he's e-mailing a bunch of different people with some
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data.

A Yes.

Q One of the people you know is you; right?

A Yes.

Q And then if we go up from there, if we look at the middle

two e-mails. Mr. Singson makes note: Sold 5.4 mm Mozambique

6.305 percent; right?

A Yes.

Q And what does that number refer to?

A It refers to the face value of the bond positioned

traded.

Q What does the 6.305 percent mean?

A It's the coupon rate on the bond.

Q And then you see Mr. Sandler responds: Is that all of

our Mozambique exposure?

Right?

A Yes.

Q And then if we can go to the top e-mail, you see you

wrote on Monday, October 21st, 2013: It's all of our bond

exposure. Right?

A Yes.

Q And then you wrote: We still have the loans in the CLOs.

I would be more hesitant towards selling those because they

have low dollar prices.

Do you see that?
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A Yes.

Q And then you wrote, after giving these numbers: 88, due

to the L plus 320 coupon, and fit well into the structure.

Do you see that?

A Yes.

Q And you wrote: They are technically corporate so don't

even use up sovereign capacity; right?

A Yes.

Q And what you were talking about there is, essentially,

how these bonds would be classified in terms of the diverse

indication score; correct?

A No.

Q Well, you were talking about whether or not these bonds

would be classified as corporate bonds or whether it would be

a corporate investment or a sovereign investment; right?

A Let me -- can I explain?

Q Well, let me ask you that question first and then we will

get to an explanation.

But am I correct that you were talking about whether

or not these bonds should be classified as corporate or

sovereign?

A I said it was a relevant factor.

Q Right. You agree with me. You were talking about

whether these should be classified as corporate or sovereign;

right?
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A Yes.

Q Correct.

Those are two separate things; correct?

A Yes.

Q And when you said: Fit well into the structure, you're

talking about fitting well within the structure of the CLO;

correct?

A Yes.

Q And your point is Ice Canyon had an ideal mix in the CLO

of sovereign and corporate plays; right?

A No, that's not what it was meant to be.

Q Okay. You also wrote: They will be harder to sell as

well. Correct?

A Yes.

Q And then you wrote: I think we got a good print on the

bonds despite the news because of EMBI demand?

A Yes.

Mr. JACKSON: We can take that down.

Q Now, the CLOs that Ice Canyon used to invest in

Proindicus were Ice Global Credit CLO Limited and Ice 3 Global

Credit CLO Limited; right?

A Yes.

Q And both of those entities are entities that you referred

to as offshore; right?

A Yes.
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Q Now, that term is sort of a term of art. They're not

actually situated out on some barge that's offshore; right?

A Not to my knowledge.

Q Right. They're actually on a shore, just not the United

States shore; correct?

A Yeah, yeah.

Q They're based on an island, both of those; right?

A Yes.

Q And I think when Mr. Bini was asking you some questions

about this, he asked you why a fund like Ice Canyon would set

up an offshore fund; right?

A Yes.

Q And your explanation was that it was to avoid double

taxation; right?

A That's my understanding.

Q But, in fact, the fund itself is not taxed under U.S. tax

law; correct?

A The offshore fund?

Q Yeah.

A Is not taxed. There's two aspects to it, from what I

understand. One is a tax, but also does the issuer

withhold -- does the issuer itself, the borrower, have to

withhold on interest payments.

Q Well, let's back up.

Whether an Ice Canyon fund is based in the United
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States or it's based in Ireland, the fund itself is not paying

taxes. It's the investors in the fund that are paying taxes;

right?

A I don't know.

Q You have no idea?

A For the part of the question of about a fund in the

United States that, I don't know the answer.

Q Okay. But you know that for the offshore fund, that

entity is not paying any taxes?

A If it's in a certain jurisdiction like Ireland, it

shouldn't be.

Q Well, isn't it the case that rather than -- first of all,

you have no idea whether or not if the fund was based in the

United States, the fund itself will pay any taxes; do you?

A I'm just talking about what I know from my experience. I

could be -- I never opined on that particular issue. The

taxes come from two sources. One is withholding at the

borrower level. The other is the entity itself. But I can't

talk about U.S. tax treatment.

Q Right. You're not an expert in tax.

A No, far from it.

Q That question, when it was posed to you about why it was

offshore, Mr. Bini had asked you that question in prep; hadn't

he?

A Yes.
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Q And when you gave your double taxation explanation, did

he ask for any more detail?

A I don't recall.

Q Okay. By the way, how many times did you meet with the

prosecutors before you testified here in court?

A One time last year and then around four times over the

past week.

Q Four times since over the past week, before the start of

your testimony.

A Yes.

Q Where did those meetings take place?

A At the prosecutor's office.

Q Okay. At the U.S. Attorney's Office.

A U.S. Attorney's Office.

Q Okay. And during those meetings, the prosecutors and

certain FBI agents were present; right?

A Yes.

Q And they were asking you questions.

A The prosecutors were asking me questions?

Q Right. And they were sometimes talking to you about

themes that they wanted to try to present to the jury;

correct?

A At times, yes.

Q And one of the things they emphasized was that they

wanted to try the emphasize the U.S. nature of Ice Canyon;
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right?

A They wanted me to talk about my location, but I was never

instructed on how to characterize the location of Ice Canyon.

Q Right. They told you, though, it's very important for

you to testify that your location was Los Angeles; right?

A No, they told me to state my location, but I was told to

tell the truth and that's the truth.

Q Let's back up.

These funds, the Ice Global Credit CLO and Ice 3

Global Credit CLO Limited, they are based in Ireland, okay.

What you were saying is you are not an expert on the

tax structures as relates to those funds; right?

A Yes.

Q And you are aware, right, that situating the fund in

Ireland essentially allows the 91 percent of the clients who

are not based in the United States to avoid paying U.S. taxes;

correct?

A That could be right. I don't know.

Q Now, Ice Canyon was aware at the time that you got

involved in the investments that you talked about during your

direct examination that these are investments that carry a

high degree of risk; correct?

A I'm sorry, can you repeat the question.

THE COURT: Ice Canyon told you that it involved a

high degree of risk and you knew that; right? At the time of
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the investment, that there was a high degree of risk? Yes or

no?

THE WITNESS: I'm sorry, do you mean from

Proindicus? Or what are you asking me about?

Q Yes. You are aware that the Proindicus investment

involved a high degree of risk; right?

A Relative to our investment strategy, I would characterize

it as medium risk.

Q Well, in general, Ice Canyon advised its investors that

investments in emerging market securities involve a higher

degree of risk than an investment in -- a developed country in

general; right?

A If you're talking about EM versus developed markets, yes.

But this particular security or loan versus other investments

in our universe, that's a different question; right? For the

latter, I would say it was a medium level of risk.

Q Let me start off with just the general proposition.

I'm correct that Ice Canyon warned its investors

that investments in emerging market securities involved a

higher degree of risk than investments in developed market

securities, right.

A I mean, I think that would be a warning they would make

to an investor on marketing material if that's what you're

asking.

Q And those investments, those warnings in the market
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materials, that's the information that Ice Canyon was giving

to its investors; right?

A Yes.

Q And Ice Canyon stood by it as true; right?

A I can't comment on that.

Q Okay.

Mr. JACKSON: Can we take a quick look at DX-3513.

THE COURT: Any objection to its admission?

MR. BINI: No objection.

THE COURT: It is admitted. You may publish.

(Defendant's Exhibit 3513 received in evidence.)

(Exhibit published.)

Q Do you see what this is?

A It's a prospectus for Ice Global Credit Funds.

Mr. JACKSON: Can we go to page 49 in this document.

(Exhibit published.)

Q Can you see what it says here: Investment in emerging

markets?

A Yes.

Q Okay. Can you just read what it says that start of that

second paragraph?

A Investment in emerging market securities involves a

greater degree of risk than an investment in securities of

issuers based in developed countries.

Mr. JACKSON: Can we go to page 50 of this document.
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(Exhibit published.)

Mr. JACKSON: And if we can blow up -- the screen is

not -- Mr. Jackson, is there any way to activate this screen?

I pressed a button.

THE COURTROOM DEPUTY: Press the panel screen.

THE COURT: I think your colleagues can help you out

there.

Mr. JACKSON: Thank you, Judge.

THE COURT: I cannot turn on the remote TV so I

always have to call on help.

(Pause in the proceedings.)

Mr. JACKSON: You know, we'll deal with it at break.

Don't worry about it.

THE COURT: And break, seems like a very good idea

now that you mentioned the word, Mr. Jackson.

So why don't we take both a tech and a comfort break

for about 15 minutes and we will see you back. Do not talk

about the case, Ladies and Gentlemen of the Jury. Thank you.

Do not talk to anyone about your testimony. Thank

you.

You can remain seated, sir. Let the jury pass. I

understand you are standing to be respectful.

Thank you.

(Jury exits.)

(In open court; outside the presence of the jury.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - cross - Jackson

VB OCR CRR

1801

THE COURT: You may step down, sir. Thank you.

The jury has left the courtroom, the witness is

leaving the courtroom.

(Witness steps down.)

THE COURT: You may be seated, ladies and gentlemen.

Do we have any procedural issues to address once the

witness has left the courtroom in the presence of the

defendant and out of the presence of the jury as we begin our

15-minute break?

Anything from defense?

Mr. JACKSON: No, Your Honor.

THE COURT: From the Government?

MR. BINI: Yes, Your Honor.

The Government would just ask -- I don't want to

interrupt the flow of the cross-examination.

THE COURT: Oh, I don't know about that, but go

ahead. I always wanted to when I was trying cases, but go

ahead.

MR. BINI: I would like to get copies of the

exhibits as they come in, because we don't have these. And --

THE COURT: Well, let me stop you right there.

The defense does not have to give you documents in

advance. You have been very kind to give them 3500 material

like you did this morning at about 8:00 in the morning. I do

read my bounces.
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I am not saying you could not have given it to them

weeks in advance but I understand how cases go. But I am not

going to tell the defense to give you documents in advance.

If they do not give them to you, then you are

perfectly free to clear your throat and say I would like to

see the document before the witness is asked to testify about

it, and I can tell you whether or not I have got an objection,

Your Honor. And the jury gets that.

You are trying a important criminal case. So if

Mr. Jackson wants to give you the documents in advance so you

can move smoothly through, fine. If he wants to hold them

close to the vest, as he is entitled to do as defense counsel

in a criminal case, and that is how he wishes as an

experienced trial attorney to do it, assisted with other able

trial attorneys, that is fine, too.

I used to have my way of doing it, but I am not

going to tell you guys what it was. I did it both ways

depending on which way I was positioned.

Anything else?

Mr. JACKSON: No, thank you, Your Honor.

THE COURT: Anything, Mr. Jackson, on your side

before the break?

Mr. JACKSON: No, thank you very much, Judge.

THE COURT: Thank you. We will take our 15-minute

break.
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MR. BINI: Can I get the exhibits that were used

that I don't have? I want to make sure to get the last

exhibit.

Mr. JACKSON: We are going to give them all of

those, Judge.

THE COURT: That is fine.

As I said, you are very fine lawyers on both sides.

You know what you are doing. You know why you are doing it,

so have at it ladies and gentlemen.

MR. BINI: Thank you, Your Honor.

Mr. JACKSON: Thank you, Judge.

THE COURT: Thank you.

(Recess taken.) (In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

THE COURTROOM DEPUTY: All rise.

Judge Kuntz presiding.

THE COURT: You may be seated.

We have the appearances and we will wait for the

defendant to be produced.

Do we have any issues to address before, once the

defendant is out, before the jury comes in.

MR. BINI: Not for the Government.

Mr. SCHACHTER: No, Your Honor, thank you.

THE COURT: Thank you.

(Defendant enters the courtroom.)
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THE COURT: The defendant has been produced. The

witness is back on the witness stand.

Mr. Jackson, tell the CSO to bring the jury in.

THE COURTROOM DEPUTY: Yes, Judge.

THE COURT: Thank you.

THE COURTROOM DEPUTY: All rise.

(Jury enters.)

THE COURT: Welcome back, Ladies and Gentlemen of

the Jury, thank you for your promptness. Please be seated.

You may be seated, sir. We will continue with the

cross-examination, Mr. Jackson.

Mr. JACKSON: Thank you, Your Honor.

THE COURT: Of course.

Q Mr. Partap, when we left off, we were talking about the

location of certain of the CLOs, and I think what you said

is -- well, actually, by the way, do you remember specifically

e-mailing other people and noting that the CLOs in question

were domiciled in Ireland?

A I don't recall.

Q Okay. I want to show you a document marked as DX-3522.

THE COURT: Any objection?

MR. BINI: If we can see it, Your Honor.

No objection.

THE COURT: Admitted. You may publish to the jury.

(Defendant's Exhibit 3522 received in evidence.)
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(Exhibit published.)

Q Do you see that, Mr. Partap?

Mr. JACKSON: If we can go to page 3 of this

document.

(Exhibit published.)

Q Actually, let's look at the bottom.

So you see here, there are some e-mails between you

and a man named Dominic Schultens; right?

A Yes.

Mr. JACKSON: And you see, if we go to -- let's look

at the bottom of page 2, just to get that header. You see

here, that's perfect.

You can see, if we can blow up the bottom of page 2

and the top of page 3.

Q You see that you're e-mailing on March 26th, 2013, with

Mr. Schultens and Mr. Jurkowitz; right?

A Yes.

Q And the subject is Mozambique financing; correct?

A Yes.

Q And one of the things that you said to Mr. Schultens in

this e-mail, you wrote: Dominic, and then you said: My

understanding is that Ireland, the domicile of our funds, does

not have a tax treaty with Mozambique.

Do you see that?

A Yes.
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Q And then you were asking him some questions about the tax

implications; correct?

A Yes.

Mr. JACKSON: We can take that down.

Q And to be clear, when you said, domiciled in Ireland, you

were talking about the funds that actually purchased the debt

instruments that we've been discussing; correct?

A Well, we're going into territory that I don't know at

this point.

Q That you don't know?

A I know the domicile of the fund is Ireland. But I don't

know precisely how the structuring on that works in terms of

all the entities involved and -- and custodians and --

Q Right.

A And all that stuff.

Q Let me get this straight.

So you are one of the people who was in charge of

the investment at Ice Canyon; correct?

A Yes.

Q And what you're saying is that this is a very complex

transaction, correct, in terms of the -- in terms of the way

that certain of the actual purchases are made; correct?

A Do you mean from the perspective of the fund purchasing

the instrument?

Q Well, what you're saying to me is that you don't actually
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understand the mechanics of how Ice Canyon purchased these

instruments.

A I don't know the mechanics of how the CLO purchased the

instrument.

Q Right. And you understand that it was the CLO that was

what was actually purchasing the instrument; right?

A Yes.

Q And the CLO was based in Ireland.

A Yes.

Q Okay. Now just to be clear --

Mr. JACKSON: Can we look again at DX -- actually,

I'd like to offer in evidence DX-3514 and 3516.

THE COURT: Any objection to 3514?

MR. BINI: No objection.

THE COURT: Admitted you may publish.

(Defendant's Exhibit 3514 received in evidence.)

(Exhibit published.)

THE COURT: Any objection to 3516?

MR. BINI: No objection.

THE COURT: Admitted. You may publish.

(Defendant's Exhibit 3516 received in evidence.)

Mr. JACKSON: Can we look at page 12 of 3514. I'm

getting ahead of myself. Let's look at just the first page

quickly of 3514.

(Exhibit published.)
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BY Mr. JACKSON:

Q Okay. You see this document, Mr. Partap?

A Yes.

Q You recognize what it is; right?

A Vaguely. I believe it's an offering circular for a

particular fund called Global Credit Master.

Q Right. And it's an Ice fund; right?

A Yes.

Mr. JACKSON: Can we go to page 12.

(Exhibit published.)

Q And you see here there's discussion of investment risk in

emerging markets that Ice Canyon is disclosing to its

investors; right?

A Yes.

Q And the first thing it says is: The issuer will trade in

emerging markets; right?

A Yes.

Q And then it says: These markets tend to be inefficient

and illiquid as well as subject to political and other factors

which do not typically affect more developed economies.

A Yes.

Q And that's something that everyone who's investing in

emerging markets knows; right?

A Yes.

Q And then it says: The issuer may sustain losses as a
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result of market inefficiencies.

Do you see that?

A Yes.

Q One of the reasons that Ice Canyon would disclose this is

because it was important for the investors in Ice Canyon to

understand that the fund may sustain losses; right?

A Yes.

Q In fact, there was never a guarantee that Ice Canyon was

going to make money; right?

A Yes.

Q What the fund was setting out was its best hopes in terms

of what it was going to accomplish in terms of executing its

strategy; right?

A Yes.

Q And you understand that a company setting out its

expectations and hopes in terms of what it's going to achieve

does not amount to a promise that the company is going to

achieve that; correct?

A Yes.

Q Now, this also says, you see here, if you look in the

middle of the second paragraph we have highlighted: Many

emerging markets are developing both economically and

politically and may have relatively unstable governments and

economies.

Do you see that?
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A Yes.

Q And it also says: Many emerging market countries do not

have firmly established product markets.

A Yes.

Q Down at the bottom it says: Risks include, one, greater

risk of expropriation, confiscatory taxation, nationalization,

social and political instability, including the risk of

changes of government following elections or otherwise, and

economic instability.

Right?

A Yes.

Q And these are, again, some of the repeated risks that are

disclosed to investors in emerging markets associated with

this kind of investment; right?

A Yes.

Mr. JACKSON: We can take that down.

Q Now, you talked a little bit about -- I just want to jump

ahead a bit. You talked about this EMATUM investment that the

company, that Ice Canyon made a little bit during your direct

testimony.

Do you remember that?

A Yeah, yes.

Q I'm correct that you first learned about the EMATUM

opportunity when the individual we heard about, Joel Singson

forwarded you a summary of the LPN offering?
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A Yes.

Mr. JACKSON: Is DX-3536 in evidence?

THE COURT: You want to offer it?

Mr. JACKSON: I'd like to offer it.

THE COURT: Any objection to 35?

MR. BINI: Is this what you are trying --

Mr. JACKSON: Yes.

THE COURT: Any objection to 35?

MR. BINI: No objection.

THE COURT: Admitted.

(Defendant's Exhibit 3536 received in evidence.)

THE COURT: Show him 36, please. Is there another

document or just 3536?

Mr. JACKSON: No, Your Honor, it's just 3536.

THE COURT: It is admitted. You may publish.

(Exhibit published.)

BY Mr. JACKSON:

Q And you see here, this is the e-mail we were discussing

from Joel Singson to you and some other people?

A Yes.

Q And what ended up happening is that Joel Singson

attached -- what he has here is a summary that's relevant in

terms of -- it focuses on what is going to matter to an

investor like you; correct?

A Not necessarily comprehensively, but it would touch on
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points that matter.

Q Right. It touches on what the most important points that

matter when you're looking at an investment initially like

this; right?

A In terms of structuring, yes. But not necessarily on the

merits of the investment.

Q Well, one of the things you saw here, right, is that the

issuer was a Dutch SPV; right?

A Yes.

Q And do you understand what a Dutch SPV is?

A Yes.

Q What's a Dutch SPV?

A It's a special purpose vehicle in the Netherlands.

Q And then you see right up front it emphasizes that the

format here is that it's reg S only; right?

A Yes.

Q And again, what did you understand reg S only to mean in

this context?

A I understood it to mean that it would not be registered

with the U.S. Securities regulator. Typically these

distinctions were not front and center for our analysis.

Q Right, but you did understand that it meant that the

Ice Canyon Irish funds were the only Ice Canyon funds that

could purchase this kind of security; right?

A I don't believe that to be the case. I think it could
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also -- so I don't know all the domiciles the funds were in,

but if there was a Cayman fund, for example, that fund, too,

could purchase it.

Q Correct. Non-U.S. funds; right?

A That sounds right.

Q Okay. And to be clear, even though you worked in the

securities industry for a while, you are not an expert on the

Securities Laws; correct?

A No.

Q Okay. There are things that you learn every day that

surprise you about the Securities Laws; right?

A Right. That's why we have lawyers.

THE COURT: Thank God.

Q Okay.

Mr. JACKSON: Can you just pull that document back

up again, very quickly. 3536.

Q Now, what's not included in here is there's no detailed

information about the nature of the EMATUM fishing fleet;

right?

A No.

Q There's no information in this that was to you about the

contractor who was going to be doing the shipbuilding; right?

A Not as part of this offering.

Q Right. And this is the initial summary which you are

looking at.
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A Yes.

Mr. JACKSON: We can take that down.

(Continued on following page.)
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BY MR. JACKSON: (Continuing.)

Q Now, you mentioned a company called Virtus.

A Yes.

Q What was the point of Virtus in terms of this

transaction?

A My recollection is that we considered allocating some of

it to the CLOs and -- but we eventually didn't but Virtus -- I

would have sent an e-mail to Virtus to get their opinion on a

matter related to the CLOs and eligibility of the security.

Q Now, a moment ago you mentioned the fact that besides the

Irish funds, Ice Canyon also had some Cayman funds?

A No, I didn't say that, hypothetically had they had a

Cayman fund -- all I was saying was -- dealing with Ireland

per se.

Q Right. It's about the distinction between the United

States and the rest of the world?

A I thought there was more to it, but you're the law

expert.

Q Let me ask you, you do understand that Ice Canyon had

several offshore funds; right?

A Yes.

Q Some were based in Ireland?

A Yes.

Q Some were based in Luxembourg?

A I don't know.
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Q Now, when you first started talking with Mr. Singson

about this transaction one of the first things that you said

was that you were probably going to pass on buying the LPNs;

right?

A I do -- it would help if you could show me the e-mail but

that may indeed have been the case.

Mr. JACKSON: Can we show counsel and the court DX

3539?

THE COURT: In evidence?

Mr. JACKSON: Not in evidence, Your Honor.

THE COURT: Would you like to move it in evidence?

Mr. JACKSON: Yes, Your Honor.

THE COURT: Any objection to 3539?

MR. BINI: May I get a copy of it, Your Honor? I

won't object as long as I get a physical copy. No objection.

THE COURT: Admitted. You may publish.

(Defense Exhibit 3539 received in evidence.)

Mr. JACKSON: Thank you, Judge.

(Exhibit published.)

BY Mr. JACKSON:

Q Do you see this here, Mr. Partap, this is your summation

with Mr. Singson in September of 2013; correct?

A Yes.

Q First of all, you see that Dan Jurkowitz is saying Reg

S-only transaction in bold or all caps; right?
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A Yes.

Q And Joel Singson says: Pass, book was at deal size about

two hours ago; correct?

A Yes.

Q And then you say: Prob. I'll talk to N later this

morning. Fixed is a prob. Right?

A Yes.

Q And when you said "prob," that means you're probably

going to pass; right?

A Yes.

Q And when you said: Talking to N later this morning.

You're talking about Nathan Sandler; correct?

A Yes.

Q And you meant that the fact that this was a fixed

interest rate situation, at least that's what you were saying,

was going to be a potential problem in terms of you wanting to

be involved in this transaction?

A It would have been a problem for the CLO because funds

but those funds had limits on how many bonds they could own --

they he were supposed to be predominantly floating-rate loans,

so, yeah, so that's the explanation.

Q Right. So if it were a fixed interest rate situation, it

wouldn't be appropriate for the mix that you were trying to

create in the CLO at that time?

A It's a little bit more convoluted. There's a limit on
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how much fixed rate date the CLO can own so we had to use that

budget in a more rigid manner.

Q So, in fact, you did ender up talking to Mr. Sandler

later that morning; right?

A I don't recall, but the evolution is that we purchased it

so there may have been a phone call or other discussion.

Mr. JACKSON: We would like to offer DX 3540.

THE COURT: Any objection to 3540?

MR. BINI: No objection.

THE COURT: Admitted. You may publish.

(Defense Exhibit 3540 received in evidence.)

BY Mr. JACKSON:

Q So, you see 3540. Here you're communicating again with

Mr. Singson but you're also communicating with Mr. Sandler;

correct?

A Yes.

Mr. JACKSON: Can we back up and go down to the --

Q If we can look at the top three e-mails here, what you

communicate to Mr. Sandler at 7:47 a.m. is: Will you be

reachable in five minutes? And by that you mean can I call

you in five minutes; right?

A Yes.

Q And you say: I want to talk to you about the Mozambique

deal. It is pricing wider than I expected. Do you see that?

A Yes.
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Q And by pricing wider than I expected, what you were

talking about was the spread on these bonds; right?

A That total return profile of the ponds.

Q Can you explain to the jury what you mean by that?

A So, these instruments were issued with a fixed interest

rate but then also a discount to the redemption value. So the

all-in returns for the instrument was a mixture of that coupon

and then that accretion by, for example, purchasing a bond at

92 cents on the dollar and getting paid one year later at 100

that would be an 8 point decrease. So that would be a total

return of the bond.

In this case, it was a longer-tendered bond, but

that discount, the e-mail talks about 91.5, would be added to

the total return on top of the annual payment amount.

Q Right. And then you write: Thought it might be worth

adding a little in ICE 2; right?

A Yes.

Q And by that you're referring to one of the CLOs we're

talking about?

A Yes.

Q I'm correct that what has happened between the initial

communication where you said you were probably not going to be

interested in this transaction and this point is that you've

done this additional analysis and concluded that it's pricing

wider than you expected, right?
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A That's an inference. I can't recall what I was thinking

at the time.

Q You don't actually remember what it was that changed your

view from probably not to thought it might be worth adding a

little --

A Based on this e-mail, it looks like it was a matter of

pricing.

Q Okay. Then Mr. Sandler responded: Yes, I'm reachable;

right?

A Yes.

Q And you said: Okay, will call you in a minute getting

confirmation from Vishal on our Saab bucket headroom; right?

A Yes.

Q And by Saab bucket head room, you were referring to how

much space Ice Canyon had in the ICE 2 CLO in terms of the

mixture of sovereign versus non-sovereign investments; right?

A Yes.

THE COURT: You have to wait until he finishes.

Mr. JACKSON: Let's take that down.

BY Mr. JACKSON:

Q And, by the way, the ICE 2 CLO that we referenced, that's

based out of Ireland; correct, the CLO?

A It's the CLO we've been talking about domiciled in

Ireland.

Q Thank you. By the way, it was a regular aspect of your
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work at Ice Canyon that you dealt with Reg S securities;

right?

A Yes, but it wasn't a consideration specifically as to the

investment recommendation just because the fund structure was

such that it wasn't important for us.

Q Okay. But it was a regular feature that you dealt with

Reg S securities; right?

A Yes.

Q And when you say it wasn't a -- it wasn't particularly

important, it's a fact that Ice Canyon viewed had itself as a

highly sophisticated investor and it was fully equipped to

deal with these types of transactions, right?

A Yes, but I think a lot of it is there are certain funds

that cannot invest in Reg S. So for those funds Reg S for

life is a red flag.

Q Okay.

Mr. JACKSON: Can we look at GX 534 already in

evidence?

(Exhibit published.)

BY Mr. JACKSON:

Q Now, this is the trade ticket that you talked about on

your direct examination, right?

THE COURT: Could you blow it up a little more?

Thank you.

BY Mr. JACKSON:
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Q This is a trade ticket for the transaction we've been

discussing; right?

A Yes, but it did not come up on direct.

Q All right. But this is a trade ticket; right?

A Yes.

Q And you see here that it references 11 million and the

price 92.0510; right?

A Yes.

Q And what that basically means is that Ice Canyon is

leaning to 92 cents on the dollar; correct?

A Yes.

Q But you bought essentially $11 million of LPNs, right?

A Yes.

Q And you paid about 10.13 for that?

THE COURT: It sounds right.

Q Now, you see up at the top where it says: XS09693514 --

A Yes.

Q -- on the ticker?

A Yes.

Q What is the ticker -- what is the ticker code there?

What does it mean?

A Every bond has some code to it for, you know,

referencing.

Q And you understand that the SXS prefix that we see here,

that refers to the fact that this is a bond that's going to be
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settled through the international clearing houses; right?

A No, I didn't actually. Thanks for that.

Q Well, you're familiar with Eurostream -- I'm sorry, with

Euroclear and Clearstream; right?

A Yes.

Q And you know that those are international clearing

houses?

A Yes.

Q They're based out of Brussels?

A I don't know where they're spaced out of.

Q But you know it's not the United States?

A Yes.

Q And you know they're based out of Europe somewhere?

A Yes.

Q And you know that this particular transaction was cleared

through your cleared accounts; right?

A I wouldn't customarily go into that. It's not relevant

for the investment decision.

Q It's not relevant for your job; right?

A Yes.

Q But you do know that these were purchased by Ice Canyon

European entities and they were cleared in Europe; correct?

A I don't have direct knowledge, but it's possible.

Q Okay.

Mr. JACKSON: Can we take a look at -- actually, we
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can take this down, please.

(Continued on the following page.)
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BY Mr. JACKSON (Continuing):

Q Now, one of your jobs at ICE Canyon was what's called

"due diligence," right?

A Yes.

Q What is meant by "due diligence"?

A Assessing the merits of opportunity.

Q And there are a number of people at ICE Canyon whose job

it was to help you with due diligence?

A At varying points in time I was on my own or had someone

supporting me.

Q The whole point of due diligence is to gather enough

information such that you can weigh the risks versus the

benefits of a transaction, right?

A Yes.

Q Now, one of the things that ICE Canyon sometimes does in

due diligence is actually travel, send people to travel to a

location to investigate on the ground, right?

A From time to time.

Q Sometimes if ICE Canyon is doing an investment related to

a company, they will actually send people to go meet people

with the company, right?

A Yes.

Q Sometimes they'll inspect factories or something like

that, right?

A Yes.
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Q And I'm correct that you felt like the due diligence that

you undertook for this particular series of transactions we've

been talking about was sufficient due diligence relative to

what was important about this particular transaction, right?

A For these transactions, yes, an investment recommendation

was made without an on-site visit.

Q Right. One of the reasons that the investment

recommendation was something that was appropriate without an

on-site visit is that a large part of why you wanted to be

involved in this investment is because you understood that

there was enormous potential in Mozambique for the Country of

Mozambique's economy to continue growing, right?

A That was one factor among many.

Q Right. One of the factors that you understood is there

had be discovery of fossil fuels in the northern part of

Mozambique, correct?

A I don't recall that being a key part of the thesis, but

it was a consideration.

Q Well, you received a number of different communications

during the time leading up to your investment that talked

about the fact that Mozambique was on the verge of becoming a

very wealthy country as a result of some of the discoveries

around natural gas, right?

A I think the best source for this was counsel on direct

submitted a short memo from July 1, and that would lay out the
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sovereign risk factors, resources. LNG in particular was a

factor. We liked the economic growth profile. We liked their

debt service metrics. There's a lot of arable land for

agriculture, if I recall.

But it is true that a lot of multinationals at the

time were flocking into Mozambique to invest in LNG and the

likes.

Mr. JACKSON: I'd like to offer Defense Exhibit

3527.

THE COURT: Any objection to 3527?

MR. BINI: Objection.

THE COURT: All right. Come to sidebar.

Mr. JACKSON: Your Honor, I'll withdraw for the

moment and just keep moving.

THE COURT: All right.

Q Whatever the case may be, you understood that the Rovuma

Basin gas mine was considered one of the biggest gas mines in

recent times, right?

A I actually did not go into great detail over that gas

find.

Q The single most important factor in terms of your

decision to invest in this was the sovereign guaranty, was the

fact that the sovereign guaranty was given by the government

of Mozambique, correct?

A It was a factor.
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So, on the Proindicus loan, there was a three-month

gap between us looking at it and purchasing it. A lot of that

had to do with getting a better handle on the project itself.

The EMATUM situation was a bit different. You'll

notice there wasn't a lot of questions around the tuna fleet.

And I think it's fair to say for that situation the bar was

lower because it was a liquid security that we could easily

get in and out of. And we were looking at that more as a

sovereign bond with some enhanced factors to it.

In the case of Proindicus, the project was important

because that was something we knew would be very hard to get

out of. So, that's why there was a four-month wait period on

Proindicus and that we acted on the same day on the EMATUM in

contrast.

Q Now, one of the things that you talked about in terms of

the project is the due diligence.

There was no point at which anyone from ICE Canyon

asked to meet with anyone at the contractor, right?

A No, that wasn't deemed necessary.

Q And there was no point at which anyone from ICE Canyon

asked to tour any of the shipyards when ships were being

built.

A The shipyard was globally recognized. There was no need

for that.

Q So, the answer is no?
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A No.

Q There was also no point when anyone from ICE Canyon asked

to meet with any of the critical personnel involved in

Privinvest, correct?

A No.

Q I'm right?

A Yes.

THE COURT: That's the problem with asking the "no"

and "correct." Think about the form. Go ahead.

Q So, the investment decision was made without doing any of

those things, correct?

A Yes. And the reason --

Q Let me just ask you one question at a time.

MR. BINI: Objection.

THE COURT: I'm going to overrule the objection.

Just try to answer the question. There's going to

be a redirect, and then you can give explanations.

THE WITNESS: Okay.

THE COURT: He'll ask you a question, you can answer

it yes or no. You don't have to give an explanation where you

don't have to give an explanation.

So, the objection is overruled.

Ask another question.

Q You're familiar with the concept of "project finance,"

right?
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A Yes.

Q And you understand that a project finance loan typically

involves the loan being secured by the assets related to the

project, right?

A Yes.

Q This was a situation where the loan in Proindicus was not

secured by any assets, correct?

A Correct, which is why we never called it "project

finance."

Q Right. You agree from the beginning this was not a

project finance loan, correct?

A No.

Q This was a loan that was essentially a sovereign loan

that was tied to a particular project.

A Yes.

Mr. JACKSON: Your Honor, I'm going to move on to

another topic.

Is this an appropriate place for me to continue?

MR. BINI: Objection.

THE COURT: Well, it's certainly appropriate for you

to continue. If you're really asking if this is an

appropriate place to have our luncheon recess, which I think

is your real question, the answer is yes, it is.

Mr. JACKSON: Thank you, Judge.

THE COURT: Why don't we break for about an hour and
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fifteen minutes? So, it's just past 1:30, we'll see you back

here at quarter to three.

Ladies and gentlemen of the jury, does that work for

you?

Thank you. Do not talk about the case. Have a nice

lunch, and we'll see you then.

(Jury exits.)

THE COURT: You may be seated.

The jury has left the courtroom, the Defendant is

still present, the witness has left the courtroom.

Do we have any procedural questions to address

before we break for the luncheon recess?

From the Government?

MR. BINI: Not from the Government.

THE COURT: From defense?

Mr. JACKSON: No, Your Honor.

THE COURT: All right. Have a nice lunch and we

will see you after the lunch break.

(Luncheon recess taken.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

SN OCR RPR

1832

AFTERNOON SESSION

(In open court - jury not present.)

THE COURTROOM DEPUTY: All rise.

(Judge WILLIAM F. KUNTZ, II entered the courtroom.)

THE COURTROOM DEPUTY: The Honorable William F.

Kuntz, II presiding.

THE COURT: We have the appearances and we are just

awaiting production of the defendant. The jury is not yet

present.

Do we have any procedural issues to address before

we bring the jury in? Anything from the Government?

MR. BINI: No, Your Honor.

THE COURT: The defense?

Mr. JACKSON: No, Your Honor.

THE COURT: Would you ask the CSO to bring the jury

in:

(Jury enters.)

THE COURT: Good afternoon, ladies and gentlemen of

the jury. Again, welcome back. Please be seated. I

appreciate your promptness. We're going to continue with the

cross-examination of the witness and, sir, let me ask you, as

I said I would, have you spoken would anyone about your

testimony during the break?

THE WITNESS: No.

THE COURT: Thank you.
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You may inquire, Counsel.

Mr. JACKSON: Thank you, Judge.

BY Mr. JACKSON:

Q Now, Mr. Partap, you remember yesterday and earlier today

Mr. Bini asked you questions about the relevance of corruption

to your investments; correct?

A Yes.

Q And we went through the list of countries that ICE Canyon

was invested in during the time that you were there; correct?

A Yes.

Q You would agree with me that ICE Canyon was invested in

what are known as some of the most corrupt countries in the

world during the time that you were working there; correct?

A I don't know what your sources of information are.

There's not really direct sources on that. There's

perceptions of it.

Q Well, you're aware -- you mentioned perceptions. Is it

your belief that the perceptions are different from the

reality in terms of corruption?

A I think that's one metric, but I would agree with you

that some of the countries that ICE Canyon was invested in are

perceived as having more corruption.

Q It's not just perception though, right? They are

actually the most corrupt countries in the world; correct?

A I think that statement is hyperbole. I gave you a long
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list of countries. If you want to say that -- well, any of

the countries have a higher risk of corruption, I will agree

with you.

Q One of the countries that we talked about this morning

was North Korea; correct?

A Yes.

Q And you were aware that North Korea is ranked dead last

in the Corruption Perception Index; right?

MR. BINI: Objection.

THE COURT: I do not know, are you aware of that

fact?

THE WITNESS: No.

BY Mr. JACKSON:

Q You're not aware of that, okay.

Mr. JACKSON: I'd like to offer DX 3512?

THE COURT: Any objection?

MR. BINI: May I have a copy of 3512?

THE COURT: Yes, you may.

MR. BINI: Your Honor, I am going to object.

THE COURT: Why don't you look at it first.

MR. BINI: Now I see it on the screen.

THE COURT: And you object?

MR. BINI: Yes, I do.

THE COURT: Let's have a sidebar.

(Sidebar held outside of the hearing of the jury.)
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(Continued on next page.)
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(The following sidebar took place outside the

hearing of the jury.)

THE COURT: 3512, the Corruption Perception Index of

2013. It's approximately a five-page document. What are you

offering it for?

Mr. JACKSON: Your Honor, this is publicly available

information and it's also one of the sources that is

repeatedly cited in the disclosure of documents that it

related to this loan, the Corruption Perception Index.

And our point is that any reasonable investor who's

involved in the emerging markets space, this is information

that would be available to them.

THE COURT: You are saying that this particular

document, the Corruption Perception Index of 2013 is cited in

offering documents that the issuer put out, is that what

you're saying? To put it another way, where is this document,

3512 cited? I know you said it's publicly available, I get

that, but is it cited in any of the corporate filings in this

case?

Mr. JACKSON: I know for a fact --

THE COURT: Your colleague is nodding yes.

Mr. SCHACHTER: I believe it's in GX 251 which is

the EMATUM offering circular.

THE COURT: You think it's in the EMATUM offering

circular?
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Mr. SCHACHTER: I'm sorry, it's in the exchange

offer.

THE COURT: What document are you talking about now?

Maybe you should ask you-know-who to come up.

Mr. SCHACTER: Sure.

MR. BINI: I think 241 is the exchange offering

circular.

THE COURT: The question I am asking is whether this

Corruption Perception Index is cited in any of the documents

that were viewed in connection with the securities obligations

and I just want to see where it's referred to if it was or if

it wasn't. He says it's something that's publicly available.

That's nice, but --

MR. BINI: Thank you so much.

THE COURT: But I want to see where it's cited.

Mr. JACKSON: Your Honor --

THE COURT: Let's answer my question and then we can

get to your argument beyond that, but I want to see where this

document is cited in the offering materials.

Mr. JACKSON: May I grab my iPad?

THE COURT: Yes. Go to your iPad and go to your

colleagues.

(Pause in proceedings.)

I'll have it in just a moment, Your Honor.

MR. BINI: Michael, are you looking at 241 or 250?
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I'm not sure what you're looking at.

Mr. SCHACTER: On page Bates stamped DOJ 287696, the

exchange offer specifically -- Transparency International is a

resource that's turned to, for investors --

THE COURT: Let me see where it's referred to in the

offering document.

Mr. SCHACTER: In two --

THE COURT: We're on DOJ production number ending in

696. Is that right?

Mr. SCHACTER: Yes.

MR. BINI: Yes, Your Honor.

THE COURT: Okay. And it says, in reference to

2011. Is there a reference to 2013? I see a reference to

2011. Is there a reference to 2013 in this?

MS. DONNELLY: The top sentence.

Mr. SCHACTER: The top -- first paragraph.

THE COURT: It says: Mozambique was ranked 119 out

of 174 in Transparency International's 2014 Corruption

Perception Index and placed in the 29.7 percentile with 100

of -- not to be unduly a stickler, but it seems to refer to

the 2014 Corruption Perception Index. This is the 2013

Transparency International Corruption Perception Index.

Do you have the document that is referred to in this

offering document, which is the 2014 document or are you

representing that the 2013 document is the relevant document?
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Mr. JACKSON: We are going to pull that up. It

might make sense for me to continue.

MR. BINI: May I raise one thing, Your Honor? 241,

the document that they are referring to, is the 2016 exchange

document and Ice Canyon was not in this position in 2016.

There's been no testimony about it. In fact, the document

they're referring to, I believe, this witness had left Ice

Canyon. So not only was Ice Canyon not invested at the time

of the exchange so it would have no reason to be looking, even

if they had the correct Corruption Perception Index but this

witness would have no reason to look at it. But this is a

2016 document that they're trying to use to get in the 2013

document.

THE COURT: But if the 2016 document referred to the

2013 document, I might be inclined to let it in but now I'm

not seeing the 2013 document referred to in the document with

the DOJ production number, so I'm inclined not to let it in

unless they show me 3512 is, in fact, referred to in the

underwriting documents.

Mr. MEHTA: I think Mr. Bini's point is even if

they're able to find online now the 2014 document, Ice Canyon

was not involved in the EMATUM exchange.

THE COURT: I understand.

Mr. MEHTA: So it's not relevant at all as to his

testimony-
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THE COURT: Whether it's relevant or not is a

complicated question. I think that's fertile ground for

cross-examination, but in terms of whether it's in the

underwriting documents or not, I want to see if it is. So how

are you coming on that?

Mr. SCHACTER: I will check. I think we're almost

there.

(Pause in proceedings.)

THE COURT: Do we have a document?

Mr. SCHACTER: We're almost there.

THE COURT: I am waiting. You're allowed to come up

and talk to the Court.

MS. DONNELLY: I don't have it in hard copy. We

have a PDF of it and Mr. McLoud can put it on your screen.

THE COURT: Show it to opposing counsel and see if

they still have objection. So the record is clear, where is

the document referred to in the offering document? Where is

3512 referred to in the corporate offering document.

MS. DONNELLY: It's just in the Eurobond exchange

offer.

THE COURT: That is the 2016?

MR. BINI: Yes, Your Honor.

THE COURT: The implement we have is that the 2016

offer is not the offer that Ice Canyon was involved in the

earlier period so to get any meaningful testimony from this
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witness who had already left Ice Canyon about a document that

wasn't in the documents when he was there, I am not inclined

to let it in with respect to this witness.

However, I do believe there will be another witness

later on so I'm giving you a folks a spoiler alert that when

such time arises, I don't think you're going to have the same

problem you're having now, but for now I'm sustaining the

objection and the document is not coming in. All right? So

you know what's coming on both sides.

MR. BINI: Thank you, Judge.

Mr. JACKSON: Thank you, Judge.

(Sidebar ends.)

(Continued on next page.)
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(Continuing.)

THE COURT: The objection is sustained.

BY Mr. JACKSON:

Q Mr. Partap, you are aware that North Korea is one of the

most corrupt states in the world?

A North Korea is a failed state. I'm not even sure I would

call it a state at this point, but I think that's a fair

statement.

Q And you are aware, right, that the North Korean

government has been implicated in numerous criminal

activities, that's what you're talking about when you say it's

a failed state; correct?

MR. BINI: Objection.

THE COURT: I am going to overrule it. Dennis

Rodman likes him. Go ahead.

A Can you repeat the question?

Q Sure. You are aware that the North Korean government has

been involved in numerous criminal activities; right?

A Yes. And that's why they're sanctioned, they're OFAC.

Q Right. You are aware that they are understood to be one

of the world's largest counterfeiters, right?

A That I don't know, but I would believe you if you said

so.

Q You are aware that North Korea government is involved in

massive human trafficking, right?
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A I don't have any knowledge of that, but I would believe

that if you told me so.

Q Well, you are aware that the North Korean government has

been involved in the elicit arms trade very publicly, right?

A That I'm aware, yes.

Q Right. You are aware that they've been involved in the

theft of information related to the construction of nuclear

devices?

MR. BINI: Objection.

THE COURT: Overruled.

Are you aware that the North Koreans have been

involved in stealing nuclear secrets?

THE WITNESS: No.

THE COURT: Next question.

BY Mr. JACKSON:

Q And at no point, when you were at Ice Canyon, did Nathan

Sandler hold a meeting and say, you know what? Given all of

this corruption, we really can't be involved in North Korean

debt. That's a yes or no.

A Repeat the question.

THE COURT: To your knowledge, did the head of Ice

Canyon ever have a meeting where he said, given the situation

in North Korea, we cannot be involved in North Korean debt;

yes or no?

THE WITNESS: No.
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THE COURT: Next question.

BY Mr. JACKSON:

Q And you were also unaware that the Venezuelan government

has been understood to be one of the most corrupt governments

in the world; right?

A More recently, yes.

Q And you are not aware -- you don't -- there was no point

during the time that you were working at Ice Canyon where the

head of Ice Canyon held a meeting and said, given all the

corruption in Venezuela, we can't be involved in investing in

Venezuelan debt; yes or no?

A No.

Q Now, you also mentioned that Ice Canyon was involved in

investing in Russia, right?

A Yes.

Q And you understand that the Russian government is also

understood to be one of the most corrupt governments in the

world; correct?

A Well --

THE COURT: It depends on who you ask. I mean, I'm

not sure you want to go down this road in light of everything

going on in the world, counsel, but, okay. I'm just saying, I

mean, you know. A lot of people talk to North Korea, a lot of

people talk to Russia. We may get to the Ukraine. I mean,

can we just focus on this case a little bit?
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Mr. JACKSON: Absolutely, Your Honor.

THE COURT: I don't want people's minds wandering

into other realms that maybe you don't want them to wander in

either. Let's talk about this deal.

Mr. JACKSON: Absolutely, Judge.

THE COURT: You can ask, if you want to, but I'm

just saying.

Mr. JACKSON: Well, let me just wrap up with just

this question.

THE COURT: That will be nice.

BY Mr. JACKSON:

Q You understand that the Russian government is understood

to be one of the most corrupt governments in the world, right.

A More recently it's been perceived as such.

Q And that's one of the government debts that Ice Canyon

was involved in during the time that you were working there;

yes or no?

A Not to my knowledge.

Q Not to your knowledge, okay.

Now, you described four or five meetings that you

had with the Government in the last week, right?

A Yes.

Q And you had one meeting with the Government about a year

ago, right?

A Yes.
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Q During that meeting, about a year ago with the

Government, they asked you a number of questions about your

involvement in this transaction; right?

A Yes.

Q And one of the things that you told them was that you

recalled the project information being a little bit vague;

correct?

A Yes.

Q And you told them that you didn't recall there being any

compelling information on the project and so the focus was on

the guarantee for you; right?

A I don't recall saying that.

Mr. JACKSON: I would like to show, just for the

witness, counsel and the Court -- Your Honor, may I display a

document marked as 3500-APT-1.

THE COURT: Yes. Do you intend to offer it?

Mr. JACKSON: No, Your Honor.

THE COURT: All right. You may show it to the

witness and to the Court and to opposing counsel.

BY Mr. JACKSON:

Q And can you go to page three of that document?

A Okay.

Q Do you see that?

A Yeah.

THE COURT: Yes, not yeah.
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A Yes.

Q Mr. Partap, having had a chance to look at that document,

does that refresh your recollection that you told the

Government that you didn't recall there being any compelling

information on the project and, therefore, your focus was on

the guarantee?

A Well --

THE COURT: Does it refresh your recollection that

you said that? Yes, it does; no, it does not; or you don't

remember.

THE WITNESS: No, it does not.

THE COURT: Next question.

BY Mr. JACKSON:

Q During the meeting you also told the Government that

because there were no financial statements or projections on

the project you were relying on the guarantee; correct?

A I don't recall, but we did have projections in the CIM.

Q Let's talk about the CIM for a moment.

By the way, before we do that, you do recall telling

the Government that the most important part of the decision to

participate in the Proindicus loan was the sovereign

guarantee; correct?

A I don't recall that.

Mr. JACKSON: I would like to display to the

witness, and to counsel and to the Court, the document marked
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at 3500-APT-1.

THE COURT: Yes, you may show it to the witness,

counsel and court.

Mr. JACKSON: At page three.

BY Mr. JACKSON:

Q I would like to ask you to look at that just for a

moment.

A Which paragraph?

THE COURT: They're going to highlight it for you, I

think.

A Okay. I see it.

Q Having had a chance to look at that document, does that

refresh your recollection that you told the Government the

most important part of the decision to participate in the

Proindicus loan was the sovereign guarantee?

A It's possible I had said it. I think the most important

point --

Q I asked --

A -- was the memo at the time I made the recommendation.

Q Sir, I'm just asking you, yes or no, does that refresh

your --

A I don't recall.

Q Okay, we can take that down.

Now you just mentioned the CIM. That's Government

Exhibit 512.
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Mr. JACKSON: Can we call up Government Exhibit 512

again?

(Exhibit published.)

Q And this is the CIM that you were mentioning a moment

ago; correct?

A Yes.

Q And I'm correct that this document, Mr. Partap, included

a number of different warnings to investors about this

project; right?

A There was a risk factor section, yes.

Q Right. Before you even got to the risk factor section,

if we can look at page one of this document, the very first

page, do you see here where it says Executive Summary?

A Yes.

Q Can you read what it says in the very last two sentences

under Executive Summary?

A The borrower's obligations under the facility will and

shall be unconditionally and irrevocably guaranteed by the

MoF. The repayment of the facility will not in any way be

linked to the construction or performance of the project.

Q This is information that you had before you made the

investment; correct?

A Yes.

Q And it says explicitly, in this document, that repayment

of the facility will not in any way be linked to the
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construction or performance of the project; right?

A Yes.

Q And you understood that repayment wouldn't be linked to

the construction or performance of the project; right?

A There was the --

Q I'm just asking you, yes or no? You understood that;

right?

A Yes.

Q And with regard to -- can we go to page 68 of this

document.

Do you see this? This is the page that says

disclaimer the top; right?

A Yeah -- yes.

Q And do you see it says: The information contained herein

includes certain statements, estimates and projections

obtained from the borrower.

Do you see that?

A Yes.

Q And you understood that the borrower was who?

A Proindicus.

Q Right. And it says: And published sources, with respect

to Mozambique's anticipated future performance; right?

A Yes.

Q Such statements, estimates and projections reflect

various assumptions concerning anticipated results, which
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assumptions may or may not prove to be correct. Right?

A Yes.

Q And it says: Actual results may vary materially and

adversely from the projected results contained herein.

Correct?

A Yes.

Q You understood that this was a speculative project in a

frontier-market country; correct?

A This disclaimer is ubiquitous. I can't infer that from

this disclaimer.

Q Okay. Put aside whether this disclaimer is ubiquitous,

you understood that this was not investment in Apple; right?

A Yes.

Q This was a company being created by the Mozambican

government for a project that was completely untested; right?

A It was a Greenfield Project, so it was not tested, yes.

Q And when you're engaging in actual project finance, you

engage in something called modeling; right?

A Yes.

Q Where you do a complicated analysis to try to actually

figure out how much money that project is going to bring in,

among other things; correct?

A Yes.

Q And in this situation, you did no modeling; right?

A Yes.
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Q And the reason you did no modeling is because this was a

sovereign-backed project and it was unnecessary; right?

A That was one factor.

Q Now, can we go to GX-512 -- actually, let's stay on this

page. You see, a little further down, it says: This

information memorandum contains only summary information and

does not purport to be comprehensive or contain all the

information that a bank considering participation in the

facility may require.

Do you see that?

A Yes.

Q And you see it says: Each potential provider of finance

is responsible for making its own credit analysis and its own

independent assessment of the terms of the facility.

Do you see that?

A Yes.

Q And it says: Such independent investigation as it

considers necessary or appropriate for determining whether to

participate in the facility. Right?

A Yes.

Q And you did that; correct?

A Yes.

Q Then, later on the page, it says: Neither CS nor any of

its affiliates accept any responsibility to advise recipients

of any further information that comes to its attention after
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preparing this information memorandum or to correct any

inaccuracies herein which may become apparent.

Do you see that?

A Yes.

Q The point, you understood, of this information was to put

you on complete notice of the nature of the transaction issue

that you were engaging in; correct?

A It's to reduce liability for the underwriter.

Q Right. And the idea of reducing liability is that by

putting you on notice, it reduces liability; correct?

A Yes, but that's not unique to this transaction. All --

Q Right. That's a common feature of transactions involving

investors like the role that you were playing; right?

A Yes.

Q In fact, there's language that's not that dissimilar from

this in some of the contracts that Ice Canyon will have with

its investors; right?

A I don't know.

Q You haven't examined that; you're just not sure?

A I'm not sure.

Q Now, we can take this down.

One of the other things that you looked at in the

course of these investments, Mr. Partap, is the EMATUM

offering circular?

A Yes.
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Q And I just want to highlight a couple of these. We can

go through this quickly, but can we call up GX-505?

Do you see this document?

A Yes.

Q Now, by the way, one of the things that you said during

your testimony is that basically you flipped through some of

these documents; right?

A Yes.

Q What that means is you weren't studying every provision

within these documents; right?

A That's correct, I was not studying every provision.

Q And one of the things that you told the prosecutors, when

you were preparing for this, is you don't even remember seeing

some provisions within these documents; right?

A Yes.

Q You told them that you don't remember whether you looked

at certain aspects of this stuff or not; right?

A Yes, that's fair. It's flip through the pack.

Q Right. And when you say you flipped through, one of the

reasons that flipping through was sufficient is because, for

what you needed to do in terms of these loans, the big picture

was something that you were able to establish just by

looking -- flipping through and looking at the disclosures

that we already talked about in some of those summary e-mails;

right?
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A I think what I said was the summary terms would be

something I would look at carefully and the remainder of the

document was largely standardized.

Q Can we look at -- could we just go to the front of this

page, little (I).

Do you see this language? This is the language that

was in this offering circular; right?

A Yes.

Q And it says: No information is provided in this offering

circular about Mozambique. Investors must, therefore, rely

completely on their own due diligence on Mozambique and their

own analysis of the risk related to Mozambique and their notes

to determine whether or not to invest in the notes.

Do you see that?

A Yes.

Q And it says: The notes provide exposure to Mozambique

and, therefore, only basic information is provided in this

offering circular about the borrower.

Right?

A Yes.

Q Do you see at the end, it says: An investment in the

notes involves a high degree of risk.

Right?

A Yes.

Q And that was something that was obvious and understood by
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you and everyone at Ice Canyon; correct?

A Yes.

Q One of the risks that you knew existed dealing with a

country like Mozambique was the risk of corruption; correct?

A That wasn't front and center.

Q It wasn't even something that you were anything about

that much; right?

A It's not typically something one focuses on in a

sovereign loan project.

Q I see. Nevertheless you were aware that Mozambique was

rated as one of the most corrupt countries in the world;

correct?

A This was examined at the time and it was not considered a

top three risk factor. The CIM had information about its

government's rankings. I think its --

Q Corruption.

A -- corruption -- I think its perceptions rankings were

also quite a bit higher than they are today.

Mr. JACKSON: Could we look at Government Exhibit

552?

(Exhibit published.)

BY Mr. JACKSON:

Q Now this is the document that you were referring to a

minute ago, the communication, Mr. Partap, that you sent to

Mr. Sandler?
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A Yes.

Q And in this you are basically laying out a big chunk of

your case for making the Proindicus investment, right?

A Yes.

Q And Mr. Bini showed you part of this during your direct

examination; correct?

A Yes.

Q Could we flip to the second page?

This is what you get to on the second page, right?

Sorry.

Mr. JACKSON: Actually, Your Honor, I think --

THE COURT: Are you reading GX-552? Is that the

document you want, sir?

Mr. JACKSON: Yes, this is correct.

Can you blow up the top part?

BY Mr. JACKSON:

Q What you were talking about here are main highlights of

the sovereign story; correct?

A Yes.

Q And what you meant by that was the -- the important

points that Sandler needed to understand in terms of the

extent to which this was a sovereign-backed loan; right?

A The value of the sovereign guarantee, to be specific.

Q And in terms of the value of the sovereign guarantee, the

very first thing that you were focused on were the strong
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growth trends of Mozambique; correct?

A Yes.

Q You talked about the fact that it had strong growth

trends of 7.5 percent in growth in 2012, and 7-plus projected

for 2013; right?

A Yes.

Q You talked about, in the second part, huge CAD at 25

percent of GDP. What does CAD mean?

A Current account deficit.

Q Right. And then you said, but attributable entirely to

imports for mining mega projects; right?

A Yes.

Q So it has not been a concern for the IMF?

A Yes.

Q And by mining mega projects, you were talking about the

fact that infrastructure was coming into the country at the

time to exploit the vast natural resources of Mozambique;

correct?

A Exploit is one word. Develop, monetize, exploit.

Q Whatever word you prefer. And then it says: Coal

production to double to 20 MMTTA annum by 2017 and natural gas

reserves are one of the biggest in Africa. Right?

A Yes.

Q The fact that the natural gas reserves are one of the

biggest in Africa, that was a key part of your analysis of the
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sovereign story that you were presenting it to Mr. Sandler;

correct?

A Actually, it's a bit more nuanced. I was talking about

the current account deficit, imports of capital goods, con the

current account deficit. I was explaining the source of that

import.

Q I see. But then you say, LNG expected to attract up to

50 BB of FTI over ten years. Companies investing include Anna

d'Arco, ENI and Sessile. Right?

A Yes.

Q And by LNG, right there, you're talking about liquified

natural gas; right?

A Yes.

Q And at that point, and you're talking about the fact that

because Mozambique is sitting on this huge quantity of

liquified natural gas, that they're expecting to have

harvested by Anna d'Arco, ENI and this other company, that is

going to be a major factor in terms of the sovereign story

that you were presenting to Mr. Sandler; correct?

A It was a factor, but it was in the context of the current

account deficit, so it's a bit more nuanced, but that's a fair

statement.

(Continued on the following page.)
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(Continuing)

Mr. JACKSON: Now, actually, can we look at the

bottom of this page, the very bottom?

BY Mr. JACKSON:

Q You see that it says: Loan appears to be pricing

favorably relative to similar single B African banks.

Do you see that?

A Yes.

Q What you were talking about there -- first of all, with

single B you're talking about the rating of the sovereign debt

in question, right?

A Yes.

Q And single B is one of these, as we discussed, "junk"

ratings, correct?

A Yes.

Q And you were comparing this to other pure sovereign

bonds, right?

A Yes.

Q Right here, you were comparing it to the sovereign bonds

of Ghana, Nigeria, Zambia, and Kenya, correct?

A Yes.

Q And you were comparing the spreads on those to

Mozambique, to the bond that you were looking at related to

Mozambique, right?

A Yes.
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Mr. JACKSON: Can we go to the next page?

Q Here, there's a whole chart that you included in this

that's peer group comparison. And, again, there's this whole

peer group comparison to these other countries we've been

talking about, right?

A Yes.

Mr. JACKSON: Let's just look at the very last page

very quickly.

Can we blow up that language there?

Q You see you wrote: There are a couple of features,

however, that make this structure better than many sovereign

loans.

Correct?

A Yes.

Q And what you focused on there was not the fact that this

involved a project, right?

A Yes. That was in the beginning.

Q When you were talking about the fact that there are a

couple of features that make this structure better than many

sovereign loans, you're not focused on the project right here,

right?

A Yes.

Q What you say is: There's a downgrade trigger which

results in a springing maturity if the rating reaches CCC

plus.
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Correct?

A Yes.

Q Then you said: Moreover, there's a covenant that forces

the government to cross-default any future Eurobond offering

for this facility.

Right?

A Yes.

Q And based on all this information, ICE Canyon did get

involved in this transaction, right?

A Yes.

Mr. JACKSON: We can take this down.

Q Now, just to be clear, one of the things that you talked

about earlier is that certain of the ICE Canyon funds sort of

function more like mutual funds and some function more like

hedge funds, right?

A Yes.

Q But all of these have what is known as a "2-and-20

structure" in terms of the payment, correct?

A I don't recall. Some of them had no performance fees, so

no.

Q Well, many of them had performance fees, right?

A Yes.

Q When I say "2-and-20," you know what I'm talking about,

right?

A Yes.
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Q We're talking about a situation where you get 2 percent

fee for the overall amount under management, right, and you

get 20 percent of any profits that are generated, correct?

A Yes.

And based on my recollection, I don't think -- most

of the funds, the fees were not that high.

Q I see. ICE Canyon's performance during these years,

sometimes good, sometimes not as good, right?

A Yes.

Q And that's not a result of any decision by anyone at ICE

Canyon not to perform up to standards, right?

MR. BINI: Objection.

THE COURT: Overruled.

A I don't understand the question.

Q Well, the performance went up and down due to factors

that were beyond the control of anyone at ICE Canyon, correct?

A Yes, yes.

Mr. JACKSON: Now, I'd like to offer DX 3545.

THE COURT: Any objection?

MR. BINI: If we can see it.

No objection.

THE COURT: Admitted. You may publish.

(Defense Exhibit 3545 so marked.)

(Exhibit published to the jury.)

Mr. JACKSON: Thank you.
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Q You see this document?

This is an e-mail --

Mr. JACKSON: Can we blow up just that part? Thank

you so much.

Q You see this part? You see this is an e-mail that you

sent --

Mr. JACKSON: Can we blow up the top half,

Mr. McLeod? Thank you.

Q You see this is an e-mail that you sent to an internal

e-mail address at ICE Canyon called "ICEResearch," right?

A Yes.

Q You sent it November 12, 2013, correct?

A Yes.

Q And if we go down to the bottom here --

Mr. JACKSON: Just blow up this article.

Q -- this is a Bloomberg article that you saw, correct?

A Yes.

Q And this Bloomberg article is talking about the idea that

some of the funds that are connected to this transaction may

be being utilized in ways that weren't anticipated by some of

the investors, right?

A Yes.

Q And when you saw this, your reaction wasn't immediately,

oh, this is a disaster, right?

A I think we were out of the bond by then.
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Q Well, let's go up to the top.

What you sent to ICEResearch was: BBG --

By the way, that stands for Bloomberg, right?

A Yes.

Q You wrote: BBG article on the Mozambique bond.

Right?

A Yes.

Q And you wrote: Highlighting some of the benefits of

LPNs.

Correct?

A Yes.

Mr. JACKSON: You can take that down.

Q Now, Mr. Bini asked you some questions about your

familiarity with certain laws that relate to corruption,

correct?

A Yes.

Q And I believe you mentioned the FCPA, correct?

A Yes.

Q You understand that's the Foreign Corrupt Practices Act?

A Yes.

Q And you understand that that is a U.S. law that applies

to certain categories of people and not to other categories of

people, correct?

A I don't know if it has any extraterritorial effect. I

know it applies to me.
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Q Right. You're a U.S. citizen, correct?

A Yes.

Q And the fact of the matter is while you were at ICE

Canyon, you had some significant training on the FCPA, right?

A It was part of the routine compliance seminars.

Q Right. And one of the things that you learned --

By the way, that training that you received on the

FCPA in no way made you an expert on the FCPA, right?

A Of course.

Q But it gave you enough familiarity that when you saw the

FCPA reference in the documents that Mr. Bini was showing you,

you knew what that was, right?

A Yes.

Q You knew generally that that was a U.S. corruption law,

right?

A It was spelled out in the documents. It wasn't

abbreviated.

Q Right. One of the things that you know about the FCPA is

that it allows for what are called "facilitation" or

"greasing" payments, correct?

MR. BINI: Objection, Your Honor.

THE COURT: If you know.

Do you know?

THE WITNESS: No.

THE COURT: Next question.
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Again, ladies and gentlemen of the jury, questions

are not evidence, the answers provide the evidence.

So, if someone says, Do you know that Bigfoot lives

at 1600 Pennsylvania Avenue? and the witness says, I don't

know that, that's the answer. Or if the witness says, I do

know that, that's the answer. And then you can decide whether

you believe that Bigfoot lives at 1600 Pennsylvania Avenue or

not.

Go ahead.

Mr. JACKSON: Thank you, Judge.

THE COURT: You're welcome.

Mr. JACKSON: Now, can we look at Government

Exhibit 4.

Q I believe this is a document you looked at on your direct

examination, correct?

(Exhibit published to the jury.)

A Yes.

Q This is the Term Facility Agreement that was executed in

February 2013?

A Yes.

Q And you understand that this is a document that is

between a borrower and a lender, correct?

A Yes.

Q The borrower is Proindicus, the state-owned company of

Mozambique, correct?
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A Yes.

Q And you understand that the lender is Credit Suisse,

right?

A No, this doesn't say that. It says the financial

institutions listed in Schedule I.

Credit Suisse is the arranger and facility agent.

Q Fair. So, Credit Suisse is the arranger and a facility

agent, and then there are certain institutions described ALS

the lenders, right?

A Yes.

Q You do understand that Privinvest was not a party to this

agreement, right?

A Privinvest was the contractor referenced in the

agreement. They were kind of indirectly --

Q Were they a lender?

A No, they weren't a signatory.

Q So, the answer is no, they were not a signatory, correct?

A Correct.

Mr. JACKSON: Can we go to Section 19.7 of this?

Q Do you see where it says: The borrower will apply the

proceeds of the loan in accordance with Clause 3.1.

Do you see that?

A Yes.

Q You understand that the borrower in this situation is the

state-owned Mozambican company, correct?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Cross - Jackson

LAM OCR RPR

1869

A Yes.

Mr. JACKSON: We can take this down.

I'd like to offer DX 3534.

THE COURT: Any objection?

MR. BINI: If we could see a copy.

No objection.

THE COURT: Admitted. You may publish.

(Defense Exhibit 3534 so marked.)

(Exhibit published to the jury.)

Q This is an e-mail that you sent to ICEResearch on

October 21, 2013, down at the bottom, correct?

A Yes.

Q And what you say is: There are a number of headlines

recently about violence in Mozambique with an opposition party

being attacked by government troops.

Right?

A Yes.

Q Then you say: I expect there to be more until the

election on November 20.

Right?

A Yes.

Q And then you talk about some of the positions that ICE

Canyon has, right?

A Yes.

Q Then you say: The violence should remain contained as
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the opposition party is generally considered unpopular.

Right?

A Yes.

Q You write: Nevertheless, the value proposition of the

bonds at 96 versus our cost at 92 might not be overly

compelling if they remain at those levels, especially if the

conflict erupts on a larger scale.

Right?

A Yes.

Q Then if we go up, Mr. Sandler responds to you: We can

sell the bonds at 96 versus 92 cost, right?

A Yes.

Q And he says: I'm all for it.

A Yes.

Q And then you have some more discussion with him here

about selling in that vicinity, right?

A Yes.

Q And what you were talking about was you understood that

the RENAMO party or the RENAMO group, which was a rival group

to the ruling group, had launched some violent attacks in

Mozambique, right?

A I don't recall.

Q You don't remember what precisely you were talking about

here?

A This e-mail was quite a while back.
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Q I see.

Mr. JACKSON: Can we go to the top of this -- I'm

sorry, let's back out of this, Mr. McLeod, and go to...

Is there a first page here? Is this the first page?

Let's go to the second page.

Q This is just more of the discussion of this attack,

right?

A Yes.

Mr. JACKSON: Okay. We can take that down.

Q Now, by this point in 2013, ICE Canyon is still involved

in the Mozambican transactions, right?

A By which point in 2013?

Q The point that we just looked at, the end of 2013.

A At the end of 2013?

Q Right.

A At the end of 2013, my recollection, based on the

documents, is that ICE Canyon is only involved in the

Proindicus loan but not in the EMATUM bonds.

Q And then in 2014, ICE Canyon decided to purchase more of

the EMATUM bonds, right?

A I don't recall.

Mr. JACKSON: Can we look at GX 506?

(Exhibit published to the jury.)

Q You see this?

THE COURT: Do you see it, sir?
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Why don't you blow it up? It's a little tough to

read.

Mr. JACKSON: Can we please blow that up for the

judge?

Q Can you see that?

A Yes.

Q And you see that this is reflecting certain ICE

purchases, right?

A Yes.

Would you mind scrolling to the right?

Q Sure.

A Okay. I have what I need.

Yeah, this document says that ICE purchased 400,000

of the bonds and then sold them a month and a half later.

Q And at this point, there have been news about political

instability in Mozambique, right?

A There was news.

Q Right. There had been news about potential misuse of

proceeds related to these transactions?

A Yes.

Q And ICE Canyon, after that news, bought more EMATUM LPNs,

correct?

A That's what the document shows. I don't recall being

involved in this trade, so I can't really elaborate further.

Mr. JACKSON: Okay. Can we look at GX -- we'll skip
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past that.

Q Now, you are aware, aren't you, that ICE Canyon

ultimately profited from the EMATUM LPNs, correct?

A I don't know. I know that in 2013, that trade was done

at a small profit. I don't know what happened subsequent.

Q And 2013, your understanding is that it had been done at

a small profit?

A Yes.

Q And at some point, you left ICE Canyon.

A February 2016.

Q By the way, you left ICE Canyon because of some disputes

that you had, right?

A There was a reduction in force and I left as part of

that.

Q I see.

You told the Government that you had some disputes

with the company, right?

MR. BINI: Objection.

THE COURT: Overruled.

Is that what you told the Government?

THE WITNESS: Yes.

I wasn't getting along great with my boss by middle

of 2015.

Q Now, one thing, you are aware that Mozambique defaulted

on some of these loans?
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A I've generally seen in the press -- I haven't been

involved in Mozambique since leaving ICE Canyon.

Q Fair to say you have no idea what caused Mozambique to

ever default?

A I am aware of some of the factors from the news media. I

do, as part of my job, follow what happens in the emerging

market credit space, particularly in the distress space. So,

I am aware of some of what happened in Mozambique over the

past three years but not in great detail.

Q Regardless of the case, you are aware that sovereign debt

restructurings are very common in the world of international

finance of this type, correct?

A I wouldn't say "very common." They happen.

Q Well, they've happened many times over the last 20 years,

correct?

A Yeah, it's really about the percentage of sovereign debt

that defaults, and I don't think that's a huge number. But

you had some bigger ones like Argentina, Greece, and then some

smaller ones, such as, you know, Mozambique, Ukraine.

So, yeah there's been some.

Q Also Belize, right?

A Possibly.

Q Bolivia?

A Bolivia, possibly.

Q Burundi?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Cross - Jackson

LAM OCR RPR

1875

A Burundi? These are pretty small bond issuers, so...

Q You're not sure?

A I'm not sure.

Q What about Dominican Republic, are you familiar with that

debt restructure?

A No.

Q What about Ecuador?

A No.

Again, these are really small issuers.

Q What about Ethiopia?

A No.

Q Gabon?

A No.

Q Whatever the case may be, you listed some and you're

familiar with the fact that there are debt restructurings that

countries go through, correct?

A Yes.

Q In fact, that's an anticipated and understood part of the

investing that a company like ICE Canyon does, right?

A Yes.

Q And in the course of all of these interactions that you

described during the course of your direct examination and

your cross-examination, at no point did you have an

interaction with Mr. Boustani, correct?

A No, never.
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MR. JACKSON: May I have one moment, Your Honor?

THE COURT: You may.

(Pause in proceedings.)

Mr. JACKSON: No further questions at this time,

Your Honor.

THE COURT: Redirect.

MR. BINI: Thank you, Your Honor.

THE COURT: You're welcome.

MR. BINI: May I use the overhead monitor for a

minute? because I want to put on one of the defense

exhibits -- the Elmo.

REDIRECT EXAMINATION

BY MR. BINI:

Q Mr. Partap, defense counsel asked you about Defense

Exhibit 3513; do you remember that?

(Exhibit published to the jury.)

A Yes.

Q It's a prospectus for ICE Global Credit funds?

A Yes.

Q By the way, did that have anything to do with your

investment decision in Proindicus?

A No, this fund was not involved in that.

Q In any event, defense counsel asked you regarding Page 49

and he read some language to you in this document.

Had you ever looked at this document before defense
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counsel started asking you about it?

A I'm sorry, could you repeat?

THE COURT: Did you ever look at this document prior

to today before defense counsel started asking you about it?

THE WITNESS: No.

THE COURT: Have you ever seen it before?

THE WITNESS: I don't recall seeing this document.

Q And defense counsel read to you, I believe, I may be

wrong, but parts of the first two paragraphs: The funds will

invest in emerging market debt securities, foreign exchange

instruments and equities, which may lead to additional risks

being encountered when compared with investments in developed

markets.

Did he read that to you?

A I don't recall which parts of it he went through.

Q Okay. Do you recall that he asked you about this portion

or a portion of it that dealt with risks, and this portion, I

believe, where: Investment in emerging market securities

involves a greater degree of risk than investment in

securities of issuers based in developed countries.

A Yes.

Q Okay. And I would just ask you, does this paragraph

regarding risk state that ICE Canyon invests in loans where

the contractor pays millions of dollars to government

officials?
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A No.

Q Does it state that ICE Canyon invests in his loans where

the contractor pays millions of dollars to the bankers who set

up the loans?

A No, it does not.

Q Why wouldn't this document state that, Mr. Partap?

A Such deals of such sort, as I said before, would not be

permissible.

Q Would ICE Canyon ever purposely invest in those types of

deals?

A Not to my knowledge. I did not make any recommendation

for such a deal, nor do I think colleagues would have.

MR. BINI: Okay. Your Honor, at this time, if I

could switch back to the laptop?

THE COURT: Yes, of course.

MR. BINI: And if we could go to Government Exhibit

3210 for a moment.

(Exhibit published to the jury.)

Q Defense counsel asked you some questions about the

investment funds being in Ireland.

Do you remember that, Mr. Partap?

A Yes.

Q And I just want to know, on July 1, 2013, when ICE Canyon

committed to invest in Proindicus, where were you and Joel

Singson?
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A I recall my office, being in Los Angeles.

Q Did you commit ICE Canyon and those funds to invest in

Proindicus from Los Angeles?

A I personally wasn't authorized to make commitments, but I

made a recommendation which ultimately resulted in a

commitment.

Q By whom?

A By Joel Singson.

Q And was he in Los Angeles?

A Yes.

MR. BINI: And if we could go to Government Exhibit

555.

(Exhibit published to the jury.)

MR. BINI: If we can go to the top portion of that

e-mail.

Q Was this the date of the purchase of the EMATUM loan

participation notes?

A Yes.

Q Is that September 5, 2013?

A Yes.

Q Defense counsel asked you some questions about the funds

that invested, and I want to ask you, Mr. Partap, where were

you and Joel Singson when ICE Canyon committed to purchase

these loan participation notes?

A My recollection is Los Angeles.
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THE COURT: You say your "recollection."

Are you sure or are you guessing?

THE WITNESS: For myself, I'm sure; for Joel, my

recollection, but I can't say for sure.

THE COURT: Where was Joel based?

THE WITNESS: Los Angeles.

THE COURT: So, if he was in his regular place of

business, he would have been in Los Angeles?

THE WITNESS: Yes.

THE COURT: He wasn't based somewhere overseas?

THE WITNESS: No, no.

I just don't know if he took some trip for the

weekend or --

THE COURT: I understand, but the jury is trying.

When they hear hedge words like "to the best of my

recollection," they're wondering what deal is.

Where was your office at this time?

THE WITNESS: I was based in Century City in Los

Angeles.

THE COURT: Where was Joel's office at this time?

THE WITNESS: Just down the hall from me.

THE COURT: Do you have any reason to believe that

you were not in Los Angeles when you did this deal?

THE WITNESS: No, I do not.

THE COURT: Do you have any reason to believe that



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Partap - Redirect - Bini

LAM OCR RPR

1881

Joel was not in this office when you did this deal?

THE WITNESS: No, I do not.

THE COURT: The jury is smart. They get it.

Please, Mr. Bini.

MR. BINI: Yes.

Q If I could ask you to look at Government Exhibit 551.

(Exhibit published to the jury.)

Q Defense counsel asked you about contact with the

Defendant.

And Mr. Partap, you never spoke directly to the

Defendant, right?

A No.

Q Mr. Partap, you received an e-mail --

MR. BINI: Excuse me, 552 in evidence.

(Exhibit published to the jury.)

MR. BINI: You know what? Go back to 551.

(Exhibit published to the jury.)

Q You received an e-mail --

MR. BINI: If you can, blow up the top portion.

Q -- on June 28, 2013, when you were considering the

Proindicus investment opportunity; is that right, Mr. Partap?

A Yes.

Q And was that from Dominic Schultens?

A Yes.

Q Did he send you a number of documents that you used to
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help you evaluate whether or not you should invest?

A Yes. I believe we went through them yesterday.

Q Okay. And was 551-B the contract between Privinvest and

Proindicus?

(Exhibit published to the jury.)

A Yes.

Q And who signed that document?

A The signatory for Proindicus I can't read, and the

signature for Privinvest is Jean Boustani.

MR. BINI: No further questions, Your Honor.

THE COURT: Thank you. You may step down, sir.

(Witness excused.)

THE COURT: Please call your next witness.

Mr. MEHTA: The Government calls Cicely Leemhuis to

the stand, Your Honor.

THE COURT: Would you spell that for the reporter?

And then the witness will come forward and be sworn.

Mr. MEHTA: Sure, Your Honor. It's C-E-C-I-L-Y

L-E-E-M-H-U-I-S.

THE COURT: Thank you. Please have the witness come

forward to be sworn.

(Witness enters the courtroom.)

THE COURT: Please come forward to the front of the

courtroom, and my courtroom deputy will swear you in. Please

raise your right hand when you get to the front.
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THE COURTROOM DEPUTY: Do you solemnly swear or

affirm the answers you're about to give the Court will be the

truth, the whole truth, and nothing but the truth, so help you

God?

THE WITNESS: I do.

THE COURT: You may be seated, ma'am. Thank you.

I'm going to ask you to state your name and spell

it.

See this microphone in front of you? It looks like

a snake, but it's not. You can adjust it. Speak directly

into it and you'll be heard.

Please state your name, spell it, and then counsel

will inquire.

THE WITNESS: My name is Cicely Leemhuis. That's

C-I-C-E-L-Y, last name Leemhuis L-E-E-M-H-U-I-S.

THE COURT: Thank you.

Counsel, you may inquire.

Mr. MEHTA: Thank you, Your Honor.

May I have a binder up there for Ms. Leemhuis?

THE COURT: Yes.

Mr. Jackson, would you bring the binder up to the

witness, please, and remove whatever binder is there?

Mr. MEHTA: And Your Honor, before we begin, to make

things smooth, I've conferred with my able counsel, and I

think we have no objections to certain exhibits, and I'll move
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them in.

THE COURT: Well, we'll see if you do or you don't.

Mr. MEHTA: All right, Your Honor, we will see.

THE COURT: All right. Proof in the pudding.

What's the document?

Mr. MEHTA: 3608-1, 3608-A through -D, 30, 56, 305,

309, 666, all Government exhibits, Your Honor.

THE COURT: Any objection to any of those documents.

Mr. SCHACHTER: Your Honor, we have no objection,

but I think Mr. Mehta misspoke. I think it's 3068.

Mr. MEHTA: That's correct. If I misspoke --

THE COURT: Let's do it again for my friends on the

17th floor. From the top, with accuracy.

666 always makes me nervous, but that's my own

hang-up.

Go ahead.

Mr. MEHTA: 3068-1, 3068-A through -D, 30, 56, 305,

309, 666.

THE COURT: Any objection to those documents?

Mr. SCHACHTER: No, Your Honor.

THE COURT: They are admitted. You may publish.

Mr. MEHTA: Thank you, Your Honor.

(Government Exhibits 3068-1, 3068-A through -D, 30,

56, 305, 309, and 666 so marked.)

Mr. MEHTA: Thank you, Your Honor.
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CICELY LEEMHUIS,

called by the Government, having been

first duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY Mr. MEHTA:

Q Good afternoon, Ms. Leemhuis.

A Good afternoon.

Q How are you today?

A Fine.

THE COURT: We hear you better if you pull the

microphone closer to you.

Go ahead.

Q Have you ever testified before?

A No.

Q Just keep your voice up. And if for some reason you

don't understand a question I ask, I'm happy to repeat it.

Okay?

THE COURT: Can't nod, you have to say "yes" or

"no."

A Yes.

Q Ms. Leemhuis, where are you from?

A I'm from Canada.

Q Where in Canada?

A Montreal.
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Q Can you describe your educational background to the jury?

A I have an undergraduate degree in history and political

science from McGill University and a law degree from McGill

University.

Q Can you describe for the jury your employment background

after leaving law school?

A I went to work for a law firm in Toronto called Goodmans,

then I went to work in London, England, for a law firm called

Clifford Chance, then I worked for JPMorgan in London, and

then I worked and currently work at VTB Capital in London.

Q What is VTB Capital London?

A It's a UK-based bank that specializes in emerging

markets.

Q It is owned -- is it owned by another entity?

A Yes.

Q Which entity?

A It's indirectly owned by VTB Bank of Russia.

Q And who, if any, are the owners of VTB Bank?

A VTB Bank is 61 percent owned by the Russian Federation

and the rest is owned by asset management firms, effectively,

and institutional investors in the United States and Europe

and some Middle Eastern investors as well.

Q Where is -- I'm sorry.

And VTB Capital, where you work, is located in

London?
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A It's a London-regulated bank.

Q Now, you mentioned VTB Bank.

In 2014, did the U.S. Government impose any sanction

on VTB Bank?

A Yes, it did.

Q Can you explain those sanctions, please?

A So, there is a limited set of sanctions against VTB Bank

which prohibit it from borrowing money with a tenor longer

than 14 days. Nothing else is prohibited, so it can do all

other business.

Q For example?

A It can lend money, it can buy assets, sell assets, it can

do advisory services, take deposits.

Q All in the United States?

A No, it doesn't operate in the United States.

Q And VTB Capital London, where you work, where is it

incorporated?

A It's a UK-incorporated bank.

Q And who regulates VTB Capital?

A The Bank of England.

Q What does the mean to be regulated by the Bank of

England?

A It means that the same laws that apply to a bank like

HSBC or Barclays would apply to us. We're regulated under the

same UK laws.
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Q Are you here pursuant to a subpoena by the U.S.

Government?

A No.

Q Are you here voluntarily?

A Yes.

Q Were you provided a safe passage letter in connection to

testimony today.

A Yes.

Q What does that mean, a "safe passage letter"?

A It basically means I won't be stopped at the border,

subject to a subpoena, or arrested.

Q Now, you mentioned that you work at VTB Capital.

What's you're title there?

A I'm deputy head of the legal department.

Q And what does that mean to be deputy head of the

department?

A It means that when the general counsel can't attend

certain committees, for example, I would deputize for him. I

also work on transactions.

Q When you say you "work on transactions," what do you mean

by that?

A So, every transaction that the bank does has a lawyer

that's put on the transaction, and I would be the lawyer that

works on that transaction responsible, effectively, for the

legal documentation.
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Q How long have you worked at VTB Capital?

A Ten years.

Q During your time at VTB Capital, have you worked on any

transactions involving the Country of Mozambique?

A Yes.

Q Which transactions have you worked on?

A Proindicus and MAM.

Q Are you aware of another transaction called EMATUM?

A Yes.

Q Tell the jury how you're aware of that.

A I just know that the transaction occurred. It was done

by a colleague of mine. I was initially asked to kind of work

on the deal, but it wasn't assigned to me. But I was very

aware of it.

Q Were you at VTB Capital when VTB Capital worked on the

EMATUM transaction?

A Yes.

Q Were you also there when VTB Capital was involved in the

exchange of the EMATUM transaction?

A Yes.

Q Were you aware of that as well?

A Yes.

Q Now, you mentioned Proindicus.

What is Proindicus?

A Proindicus is a syndicated term loan that was arranged by
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Credit Suisse.

Q And what does that mean, to be a "syndicated loan"?

A It means that more than one lender can join the loan.

So, it's not just between one lender and one borrower, it will

be between the borrower and a syndicate of lenders, so one,

two, three, four, five. Could be a large number of investors

in the loan.

Q Did VTB Capital eventually become an investor and a

member of the syndicate in the Proindicus loan?

A Yes.

The loan was upsized, and we joined -- which means

it was increased in size, and we joined the increase.

Q Can you explain that to the jury?

What does that mean, the loan was "upsized"?

A So, the original loan, I think it was for 372 million,

and then there was another increase of 250 million. So, the

loan grew in size. They borrowed more money, effectively.

Q It went from $372 million to $622 million?

A Yes.

Q And what part of the loan was VTB Capital involved in?

A We were involved in the increase, the -- what we call the

"upsize."

Q Approximately how much, if you recall?

A We lent $118 million.

Q Were you involved in that transaction?
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A Yes.

Q What year was that transaction?

A It was in 2013. It was in the fall; I think November.

(Continued on the following page.)
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(continuing)

Mr. MEHTA: I'm showing you Government's

Exhibit 3068-1 it's going to show up on your screen as well as

in the binder in front of you, Ms. Leemhuis.

(Exhibit published.)

Q And just take your time and take a look at this.

Do you recognize this document?

A Yes.

Q What is this document?

A It's an e-mail from Felipe Berliner, F-E-L-I-P-E.

Q To who?

A To myself.

Q Who is Felipe Berliner?

A He was a colleague of mine at VTB and he was what we call

the structurer. So, he was one of the bankers that worked on

putting the loan together.

Q What is the date of this e-mail?

A 11/11/2013.

Q And what is the subject?

A Proindicus contracts.

Q And are there attachments?

A Yes.

Mr. MEHTA: Please scroll down to see what the

forward e-mail is from. Keep going, please.

Q The original e-mail is from who?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Leemhuis - direct - Mehta

VB OCR CRR

1893

A Jean Boustani.

Q Who is Jean Boustani?

A He is an executive at Privinvest?

Q Have you ever met him?

A No.

Q The e-mails from Mr. Boustani and it's to Hamet Aguemon?

A I believe so.

Q Who is Mr. Aguemon?

A He was a colleague of mine at VTB.

THE COURT: Would you spell that for the reporter,

please, the name. The witness, not you.

THE WITNESS: A-G-U-E-M-O-N.

THE COURT: Thank you.

Q Does Mr. Boustani copy a number of individuals?

A Yes.

Q Can you start with the first one?

A Makram Abboud.

Q Who is Makram Abboud?

A He is also a colleague of mine.

Q Can you spell his last name for the reporter?

A A-B-B-O-U-D.

Q You said he was a colleague of yours.

What was Mr. Abboud's role at VTB Capital?

A He's a senior banker and he was what we call coverage,

which is the relationship banker. So, he would be managing
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the relationship of -- with the client.

Q And for the Proindicus transaction, who was the client?

A The government of Mozambique.

Q So, Mr. Abboud was managing the relationship with the

government of Mozambique?

A Yes, the borrower.

Q The next name.

Do you see that?

A Andrew Pearse.

Q Who is Andrew Pearse?

A Andrew Pearse was an advisor working on the loan.

Q Do you see that Mr. Pearse is using a Hotmail account?

A Yes.

Q Was that unusual?

A It was.

Q Did you think it was unusual at the time?

A Yes.

Q Did you inquire about that?

A Yes.

Q And what did you find out?

A I was told that Andrew had recently left Credit Suisse

and that he was starting his own kind of boutique operation,

advisory boutique, effectively, and that was why he was using

his personal e-mail address.

THE COURT: Who told you that?
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THE WITNESS: A colleague at...

THE COURT: Who?

THE WITNESS: Chingiz, I believe. He's just a

colleague at work.

THE COURT: Would you spell the name for the jury

and the court reporter, at least phonetically.

THE WITNESS: C-H-I-N-G-I-Z.

THE COURT: Go ahead.

Q And you said he was setting up his own shop.

Do you know whether that shop was affiliated with

Privinvest at the time?

A I don't recall being told that.

Q And then the name next to him, Detelina Subeva.

Do you see that name?

A Yes.

Q Do you know who she is?

A I understand, understood her to be a colleague of

Andrew's and in the same kind of circumstances. So, I was

under the understanding that she had left, recently left

Credit Suisse and was joining Andrew in his boutique

operation.

Q And do you know whether she was working with Privinvest

at the time?

A No, I do not.

Mr. MEHTA: And if you could go up to the e-mail to
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you. It's forwarded along first from Mr. Abboud and then

there's a person that I think -- Chingiz.

Q Is that the person you were referring to earlier?

A Yes.

Q Chingiz Mammadov?

A Yes.

Q Spell that for the court reporter, please.

A That's M-A-M-M-A-D-O-V.

Q He is the one who told you about Mr. Pearse and

Ms. Subeva?

A Correct.

Mr. MEHTA: Can we look at the first attachment,

actually, 3608-D.

Q One last question.

What, if anything, else were you told about

Mr. Pearse and whether he should be copied on e-mails to

Credit Suisse?

A I was told not to copy him on any e-mails.

Q Were you told a reason why?

A Just because it was sensitive, that he was working

with -- on the Mozambique transactions because he had recently

left Credit Suisse.

Q Okay.

THE COURT: Who told you that? Not to copy him.

THE WITNESS: It was in the same conversation with
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Chingiz.

THE COURT: Go ahead.

Mr. MEHTA: Can we look at 3608-D which is an

attachment to this e-mail from Mr. Boustani.

(Exhibit published.)

Q What is this, Ms. Leemhuis?

A This is the Privinvest and Proindicus contract.

Q Who are the parties of this contract?

A So the contractor is Privinvest Shipbuilding and the

customer is Proindicus.

Q Did you review this contract in deciding whether or not

to invest in the Proindicus upsize?

A I did.

Mr. MEHTA: Directing you to the last page, page 12.

(Exhibit published.)

Mr. MEHTA: Blow up the top, please.

Q Who is the signatory to this contract for Privinvest?

A Jean Boustani.

Mr. MEHTA: Can we go to the preamble on page 1.

(Exhibit published.)

Mr. MEHTA: Blow that up, please.

Q This is a lengthy paragraph, I'm not going to have you

read the whole thing. But can you just look at this carefully

and let the jury know essentially what it says.

A It says that the contract is for enhancing the
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capabilities of the exclusive economic zone in Mozambique.

Q Does it indicate here whether Proindicus is a state-owned

entity?

A Yes, it does.

Mr. MEHTA: Could we look at page 4, Article 2.

Blow up the subject of contract.

Q Can you please read this, please.

A The contractor shall deliver the assets of the exclusive

economic zone monitoring and protection solution EEZ MPS, as a

turnkey solution as described in annex 1 of this document.

The following table provides an overview of the assets and

services to be provided.

Mr. MEHTA: Can we see the table showing what's

going to be provided.

(Exhibit published.)

Q And did you review this at the time of the Proindicus

transaction?

A I did.

Q Why?

A Because we wanted to know what the loan was for.

Mr. MEHTA: Can we look at page 5, article 5. The

effective date.

Q And if you could just summarize this for the jury. You

don't have to read the whole thing, Ms. Leemhuis.

A The contract becomes effective on the date that it's
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signed and the payments due under it are received.

Q Okay.

Mr. MEHTA: And again, look at the final page, see

what date it's executed.

Q Okay. What's the date up top there?

A January 18th, 2013.

Mr. MEHTA: Let's go back to page 5. And see what

the price is.

Q And what is the price of the project?

A $366 million U.S.

Mr. MEHTA: And now can we go to page 9, article 8,

clause M as in Mary.

(Exhibit published.)

Q And I actually do want you to read this entire thing,

please.

A Clause M, remuneration to third-parties.

The contractor, as well as customer, represents and

warrants that it, and no person interested or connected with

it, has not and shall not offer, pay or propose to pay money

or to give anything of value, directly or indirectly, to any

civil servant or any other person holding a government

position.

Q What do you understand this provision to mean?

A The contractor and the customer, so both parties, are

agreeing that they're not going to pay any bribes to
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government officials.

Q Who is the contractor of this contract?

A Privinvest.

Q Who signed on behalf of the contractor?

A Jean Boustani.

Q Who is the customer?

A Proindicus.

Q Did you review this in connection with your decision to

invest in the Proindicus upsize?

A I did.

Q Was it important to your decision?

A Yes.

Q Why?

A Bribery is illegal in the United Kingdom, so this would

have been an important provision for us to ensure that both

parties were undertaking that there would be no bribery.

Q Would VTB Capital have invested in the Proindicus upsize

loan if this provision was not accurate?

A If there had been bribery, we would not have invested in

the loan.

Q Would VTB Capital have invested in this loan if it said,

for example, Privinvest will make payments to Mozambican

public officials?

Mr. SCHACHTER: Objection.

THE COURT: Overruled.
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A We would not have invested in the loan.

Mr. MEHTA: We can go to 3608-A.

(Exhibit published.)

Q What is this document, Ms. Leemhuis?

A It's a change order 2 to the contract.

Q What does that mean, to be a change order?

A It's a change to the contract. So, they're just changing

what was delivered under the contract.

Q And did you review this document at the time?

A Yes.

Q Why?

A It was provided together with the other contract, so all

together they form one contract.

Q Was it important considering the increase of the

Proindicus loan?

A Correct. So, the increases set out.

Q And what is the point of the change orders in relation to

increase?

A The change order creates the increase. So, the change

order has increased the size of the contract.

Q So, essentially, the borrower's getting additional goods

and services?

A Yes.

Q That's why they needed more money?

A Yes.
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Q And that's why they're coming to VTB Capital for an

investment in the loan?

A Correct.

Q You want to know what you're paying for right,

Ms. Leemhuis?

A Yes.

Q Or at least lending for?

A Yes.

Mr. MEHTA: Can we go to page 4 of this.

(Exhibit published.)

Mr. MEHTA: Blow that up, please.

Q Does this indicate the additional goods and services?

A It's a revised schedule and it contains, I believe, when

you look at them side-by-side it contains additional

equipment.

Q Do you recall exactly what included?

A Additional boats.

Mr. MEHTA: Can we look at the last page of this

document.

(Exhibit published.)

Q Who signed this document?

A Jean Boustani and Antonio Carlos do Rosario and Henrique

Matlaba for Proindicus.

Q We've already discussed --

THE COURT: Would you turn on the microphone again,
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please.

Q We've already discussed Mr. Boustani, but do you know who

Antonio do Rosario is?

A He was an official with Proindicus.

Q Official with Mozambique?

A Yes.

Mr. MEHTA: Can we go to 3068-B.

(Exhibit published.)

Q What is this document, Ms. Leemhuis?

A It's the third change order.

Q And what does that mean, the third change order?

A It was an additional change order. So again, the

schedule of delivered assets was changing.

Q Okay. So the one we read before, change order 2, what

was the additional amount for that one?

A A hundred million.

Q So, was -- the initial loan was how much again?

A 366.

Q Okay. And then you added a hundred million dollars?

A Yes.

Q And then this is another change order?

A Yes.

Q And what's the amount for this order?

A They've added an additional $150 million.

Mr. MEHTA: Can we look at page 3, please.
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(Exhibit published.)

Mr. MEHTA: Can you blow that up, please.

Can you blow up the part where it says the numbers

right below: Replace words.

Q Okay. Can you read that please, Ms. Leemhuis?

A And replace with: 366 million USD and thereafter,

together with an additional payment as follows: Traunch one

of 100 million USD and traunch two, 150 million USD.

Mr. MEHTA: We can come out of this document,

please.

Q And then below that, does it show a series of additional

goods and services to be offered?

A Yes.

Q Additional loan money?

A Yes.

Q Okay. Did you review this document in connection with

your decision to invest in the Proindicus upsize?

A Yes.

Q Why?

A Because it was -- all formed one contract. So, they were

provided together.

Mr. MEHTA: Let as go to 30 -- I'm sorry.

Can we look at the last page again for this one.

(Exhibit published.)

Mr. MEHTA: The signature page.
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Q And again, who signed for Privinvest?

A Jean Boustani.

Q And who signed for Proindicus?

A Eugenio Henrique Matlaba and Antonio Carlos do Rosario.

Mr. MEHTA: Let's go to change order 4. It's going

to be 3068-C.

(Exhibit published.)

Q Is this an additional change order for the contract?

A Yes, this is the fourth change order.

Mr. MEHTA: Can we look at the signature page for

this one.

(Exhibit published.)

Q And again, is it the same signatures as on the prior

change orders?

A Yes.

Q You mentioned earlier that Proindicus was syndicated

loans; is that correct?

A Correct.

Q Okay. Did VTB Capital join that syndicate?

A Yes.

Q And become an investor in the Proindicus upsize?

A Yes.

Q When was that approximately?

A November 2013.

Mr. MEHTA: Can we go to Government's Exhibit 29.
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(Exhibit published.)

Q Do you recognize this document?

A Yes.

Q What is it?

A It's the loan agreement for Proindicus.

Q And who are the parties to this agreement?

A Proindicus is borrower, Credit Suisse as arranger and

facility agent.

Q And what is the date of the agreement?

A The 14th of June, 2013.

Mr. MEHTA: Can we go to page 11.

(Exhibit published.)

Mr. MEHTA: Can we look at the maximum amount of the

loan. It's going to be under loan facility. I'm sorry, zoom

out of that. Maximum facility, I apologize.

Q What's the total amount for the loan?

A $622 million U.S.

Q Okay.

Mr. MEHTA: And then can we go to page 2,

anti-corruption law.

(Exhibit published.)

Mr. MEHTA: There it is on top there.

Q And how is anti-corruption laws defined here?

A Anti-corruption laws has the meaning given to that term

in the definition of corrupt act.
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Q Okay.

Mr. MEHTA: Can you go to corrupt act, please. It's

on page 5. Blow that up, please.

Q This is a very lengthy definition, right?

Can you explain to the jury what this provision

means?

A Basically, it defines any act which is -- any act or

omission which would, in the ordinary course, be understood to

be corrupt, wrongful, dishonest or criminal in nature as being

a corrupt act and it includes the offering of any payment,

reward or other advantage to any person, including an employee

of the borrower or any other person in order to improperly

influence that person concerned in the exercise of their

duties.

Mr. MEHTA: And if you want to scroll down to

clause E.

Q Does it reference a number of statutes?

A Yes. So, any act which would violate the U.S. Foreign

Corrupt Practices Act, the U.K. bribery act or Mozambican

anti-corruption legislation as well as the EOCD convention

combatting bribery of foreign public officials in

international business transactions.

Any act that violated those would also be captured

by this definition.

Mr. MEHTA: Can we go to page 12 of this document.
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(Exhibit published.)

Mr. MEHTA: And look at the definition of project.

Q Can you read that, please.

A Project means the construction by the contractor of the

exclusive economic zone monitoring and protection system, as

detailed in the construction contract.

Mr. MEHTA: And then can we go to page 19,

clause 3.1.

(Exhibit published.)

Mr. MEHTA: And look at the purpose of the loan.

Q Is the purpose of the loan here to apply the amounts

borrowed towards the financing of the project?

A Yes.

Q Which was defined earlier.

A Yes. And any fees, costs and expenses related to that.

Q And taxes as well, correct?

A And taxes.

Mr. MEHTA: And can we go to clause 19 on page 45.

(Exhibit published.)

Q What's a general undertaking?

A It's a promise given by the borrower to do or not do

something.

Q And in reviewing this agreement, did you look at the

general undertakings?

A Yes.
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Q Why?

A Undertakings are really important when you're considering

the loan that you're going to be entering into. So, you want

to restrict the borrower's activities or things that they can

do.

Mr. MEHTA: Can we go to 19.2.

Q Is there a section on compliance with laws?

A Yes.

Q Again, a lengthy section.

Did you review this in connection with your decision

to invest in the Proindicus upsize?

A Yes.

Q When I say "you," I mean VTB to invest?

A Yes.

Q Why did you review this?

A This is an emerging markets transaction, so it would be

really important that we would have a clause like this in our

loan. It's in all of our loan agreements to emerging

markets -- actually, all of our loan agreements.

Q And why particularly the emerging markets?

A Because corruption is more prevalent in those

jurisdictions.

Q And looking at this provision, what does this require or

what is the borrower stating here?

A They're stating that they're going to comply in all
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respects with all anti-corruption laws and will not engage in

any other conduct that would constitute a corrupt act.

Q And what relationship does this clause have to the

clauses earlier involving the purpose of the loan and the

corrupt act clause?

A Can you repeat the question.

Q How does this relate to, for example, the corrupt act

definition we saw earlier?

A So, this uses those definitions, so it incorporates that.

The definitions in here. So, for example, the borrower in

this clause is saying that they will not be involved in any

bribery of public officials or make any bribery payments or

payments that would be -- constitute a corrupt act. So,

payments that would, on their face, be illegal or be designed

to induce people to influence their conduct improperly.

Q Under this clause, is the borrower permitted to make

payments to a third-party who then makes corrupt payments?

A They are not.

Q Who received the loan funds from this loan agreement?

A The funding was paid directly to the contractor

Privinvest.

Q An behalf of who?

A On behalf of Proindicus the borrower.

Mr. MEHTA: Can we go to clause 17 on page 36.

(Exhibit published.)
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Q This says representations.

What is a representation, Ms. Leemhuis?

A A representation is a statement of fact that the borrower

will give at a given time.

Q How is a representation different than a general

undertaking?

A So, a representation is a statement of fact as in a

particular time. An undertaking is something like a

forward-looking statement saying that they won't do something.

They often complement or mirror each other.

Q So, the idea being is that this is a statement saying as

of this date, we represent the following has not been done or

has been done. And the undertaking is saying going forward,

we will do or not do the following.

A Exactly.

Q Kind of like past-looking and forward-looking?

A Correct.

Mr. MEHTA: And can we go to clause 1717 on page 40.

(Exhibit published.)

Q Can you read this representation, please.

A It has not breached: Any anti-corruption laws or B, any

other law to which it may be subject where failure so to

comply would materially impair its ability to perform its

obligations under the transaction documents to which it is a

party.
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Q And what do you understand this provision to require?

A This is a statement that the borrower makes on the date

of the agreement that it has not breached any anti-corruption

laws. So, it has not conducted any bribery or any payments

that would be captured by the definition that we looked at

earlier.

Q And I want to go forward now, before I do that though, I

want to ask you one question.

Did you review the representations in connection

with VTB Capital's decision to invest in the Proindicus upsize

loan?

A Yes. We reviewed the representations, we reviewed when

they're made. So these ones are made when they entered into

the contract and they're also made, they're repeated,

effectively, when there's an increase.

Q Why did you review the reputations before making the

decision to invest?

A For the same reason I set out earlier. So, we would want

to know that the borrower has represented to us that they have

not been in breach of any anti-corruption laws.

Mr. MEHTA: Can we go to page 70, please.

Clause 26.

(Exhibit published.)

Mr. MEHTA: Blow that up, please.

Q Payment mechanics, Ms. Leemhuis.
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What are payment mechanics?

A This is the part of the loan agreement which governs the

mechanics of payments to and from the agent. So, the agent

will receive money from all of the lenders and forward that

money to the borrower or to anyone that the borrower directs

on the borrower's behalf. As well, when the borrower makes

payments under the loan, so when they're paying interest or

principle under the loan, they would pay the agent, and then

the agent would then forward the money to the various lenders.

Q The agent you are referring to, is that facility agent?

A Yes.

Q It's kind of an administrative role?

A Yes.

Q And they receive payments for both the lenders and the

borrower here, correct?

A Correct.

Q And when they receive payments from the borrower, for

example, they then send those payments along to the syndicate

members?

A Correct.

Q Okay. Who was the facility agent for this loan?

A For Proindicus it was Credit Suisse.

Q Okay. And is there a bank account listed where payments

are to be made by the lenders and the borrower?

A Yes.
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Q What is that bank account?

A The account bank is Bank of New York.

Q What's the address?

A 1 Wall Street, New York, New York.

Mr. MEHTA: Now, can we go to the signatories of

this agreement. So, sort of last page.

(Exhibit published.)

Mr. MEHTA: Last few pages. Countersigned. Can we

blow up the signatures.

Q Now, if you recall, this is the initial, this is the

agreement in June of 2013, correct?

A Correct.

Q Okay. And VTB Capital did not invest until November of

2013?

A Correct.

Q Okay. So, who signed on behalf of Credit Suisse in

June of 2013?

A Andrew Pearse.

Q And another person?

A Chris Chapman.

Q Now, by November 2013, your understanding was that

Mr. Pearse had left Credit Suisse; is that correct?

A Correct.

Mr. MEHTA: Go to the next page, please.

Q Who signed on behalf of Proindicus?
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A Eugenio Henrique Matlaba and Antonio Carlos do Rosario.

Q Did we see those two same signatures on all of the change

orders and the contract we saw between Proindicus and

Privinvest?

A We did.

Mr. MEHTA: Can we go -- sorry. One last couple of

questions here.

I'm looking at this third page.

Q Would it have been important to VTB Capital's decision to

invest in the Proindicus upsize loan to know that Privinvest

paid millions of dollars to Mozambican Government officials?

Mr. SCHACHTER: Objection.

THE COURT: Overruled.

A Yes, it would have.

Q Why?

A Because it would have made the loan illegal for us. We

couldn't have done it.

Q Would VTB Capital have invested if they had known that

information?

Mr. SCHACHTER: Objection.

THE COURT: Overruled.

A We would not. We would have had to immediately stop the

transaction and file with the regulators.

THE COURT: And we are going to immediately stop

testimony today because it is 5:00 o'clock. We have a hard
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stop at 5:00.

I will ask the witness not to speak with anyone

about your testimony and first question I will ask you

tomorrow morning at 9:30 is whether you have spoken with

anyone about your testimony since leaving the witness stand

and the answer had better be: No, Your Honor, I have not.

With that, ladies and gentlemen, do not talk about

the case yet. Have a good evening and we will see you

tomorrow at 9:30.

We are adjourned for the day.

(Jury exits.)

(In open court; outside the presence of the jury.)

THE COURT: You may step down, ma'am, thank you.

(Witness excused.)

THE COURT: The witness is now leaving the

courtroom, the jury has left the courtroom. Once the witness

has left the courtroom -- you may be seated everyone -- I will

ask Counsel if there are any procedural issues to address

outside of the presence of the jury while defendant is

present.

Anything from the Government?

MR. BINI: No, Your Honor.

THE COURT: Anything from Defense Counsel?

Mr. SCHACHTER: Yes, Your Honor, briefly.

I noted in Mr. Mehta's questions to the witness that
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he kept referring to VTB not as a lender but as an investor.

I noted that word over and over again and it causes us concern

that the Government is seeking to constructively amend the

indictment.

The Government has clearly represented to the Court

that neither VTB nor Credit Suisse are victims in this charged

offense and I believe that they are trying to blur the lines

and constructively amend the indictments.

Your Honor, we intend -- excuse me -- to put in a

submission on this point to the Court.

THE COURT: Would you like a cough drop? I have

been handing them out to jurors. I used to have a set for all

Counsel, but I think you have been through those. I promise

tomorrow morning, through no expenditure of Government funds,

I will have cough drops for you.

Mr. SCHACHTER: In any event, Your Honor -- thank

you very much for the cough drops, Your Honor.

THE COURT: Happy to do it.

Mr. SCHACHTER: It is very kind of the Court.

I just wanted to just note for the record our very

serious concerns about constructive amendment here and advise

the Court that we do intend to make a submission with the

Court's permission, of course.

THE COURT: You have my permission to make the

submission.
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The Government, of course, has my permission to

respond.

When do you anticipate making your submission?

Mr. SCHACHTER: Your Honor, may I advise the Court

of that in the morning? Would that be acceptable?

THE COURT: Sure.

Any response to that from the Government?

Mr. MEHTA: Your Honor, we will receive the

submission and respond once we have the papers, but we don't

believe that it's accurate to suggest that the Government has

varied from that.

THE COURT: Okay.

Anything else from Defense Counsel?

Mr. SCHACHTER: No, thank you, Your Honor.

THE COURT: Anything else from the Government?

MR. BINI: No, Your Honor.

THE COURT: Thank you.

We are adjourned for the day.

(Matter adjourned to Wednesday, October 30th, 2019

at 9:30 a.m.)

oooOooo
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THE COURTROOM DEPUTY: The Honorable William F.

Kuntz, II, is now presiding. Criminal cause for trial,

Docket No. 18-CR-681, USA v. Boustani.

Counsel, state your appearances for the record.

MR. BINI: Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, and Special Agent Angela Tassone for the

United States. Good morning, Your Honor.

THE COURT: Good morning. You may be seated.

MR. JACKSON: Good morning, Your Honor. Randall

Jackson on behalf of Mr. Boustani.

THE COURT: Good morning.

MR. SCHACHTER: Good morning, Your Honor. Michael

Schachter on behalf of Mr. Boustani.

THE COURT: Good morning.

MS. DONNELLY: Good morning, Your Honor. Casey

Donnelly on behalf of Mr. Boustani.

THE COURT: And is Mr. Boustani present, Ms.

Donnelly?

THE DEFENDANT: Good morning, Your Honor.

THE COURT: Good morning, Mr. Boustani. Welcome.

THE DEFENDANT: How are you?

THE COURT: I'm good, sir.

MR. DISANTO: Good morning, Your Honor. Philip

DiSanto on behalf of Mr. Boustani.

THE COURT: Good morning.
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MR. MCLEOD: Good morning, Your Honor. Ray McLeod

on behalf of Mr. Boustani.

THE COURT: Good morning. You may be seated, all.

Thank you.

Do we have any questions that we need to address,

procedural questions, in the presence of the Defendant before

we bring the jury in?

MR. BINI: Not from the United States.

MR. JACKSON: No, Your Honor.

THE COURT: Thank you.

Mr. Jackson, will you have the witness come forward,

resume the witness chair.

And you'll resume the podium.

MR. MEHTA: Yes, Your Honor.

THE COURT: And if you would have the CSO,

Mr. Jackson, bring in the jury now.

THE COURTROOM DEPUTY: Yes, sir.

THE COURT: Thank you.

(Witness resumes the stand.)

(Jury enters.)

THE COURT: Good morning, ladies and gentlemen of

the jury. Again, thank you for your promptness. We

appreciate it. Please be seated.

To the witness, I'm going to ask, as I said I would,

have you spoken with anyone about your testimony since leaving
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the witness stand last night?

THE WITNESS: I have not.

THE COURT: Please continue your examination of the

witness.

MR. MEHTA: Thank you, Your Honor.

Good morning, everyone.

(A chorus of good mornings.)

CICELY LEEMHUIS,

called as a witness, having been previously duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. MEHTA (Continuing):

Q Good morning, Ms. Leemhuis.

A Good morning.

Q Ms. Leemhuis, I believe when we last left off, we were on

Exhibit 29 on the signature pages. And recall, yesterday,

Ms. Leemhuis, I asked you a number of questions about VTB

Capital's decision to lend for the Proindicus upstart.

Do you recall that?

A Yes.

Q And just to make sure we're all clear, when VTB Capital

lends money to Proindicus upsize, it's also invested in the

loan; is that correct?

MR. JACKSON: Objection.

THE COURT: Overruled.
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You may answer.

A Correct.

Q Now, we're looking at the signature pages on Government

Exhibit 29.

THE COURT: Excuse me, what do you mean by

"invested" in the loan? What does that mean to you?

THE WITNESS: That means we'll lose money if we

don't get paid back. It's the same thing.

THE COURT: All right. Go ahead.

MR. MEHTA: Can we go to 29, signature pages?

Mr. Jackson, if you can turn on the screen, please.

THE COURTROOM DEPUTY: It's up.

(Exhibit published to the jury.)

MR. MEHTA: Thank you, Mr. Jackson.

If you can go to the signature page.

Q Who signed on behalf of Proindicus?

MR. MEHTA: Can we blow up the top, please?

Q And this is the Proindicus upsize, correct?

A Correct.

MR. MEHTA: I'm sorry, this is the original

Proindicus loan. I apologize, Your Honor.

THE COURT: Let's try again. What is it?

MR. MEHTA: Go to the front page, please, the cover

page. It says what this exhibit is.

(Exhibit published to the jury.)



Leemhuis - Direct - Mehta

LAM OCR RPR

1926

Q What is this exhibit?

A It's the amended loan agreement.

Q So, this is the upsize, correct?

A Correct.

MR. MEHTA: And if we go to signature page again.

Q And this is the loan that VTB Capital lent money for and

invested in, correct?

A Correct.

Q And can you read the signatures for Proindicus, the

borrower?

They're on your screen too, Ms. Leemhuis.

A Sorry. With the microphone, it's a bit odd, but Eugenio

Henrique Zitha Matlaba and Antonio Carlos do Rosario.

Q Looking at the signatures here, would it have been

important for VTB Capital to know that Antonio do Rosario

received millions of dollars in payments from Privinvest in

connection with this loan?

MR. JACKSON: Objection.

A Yes.

Q Why is that?

A A number of reasons --

THE COURT: I'm sorry, was there an objection?

MR. JACKSON: Yes, sir.

THE COURT: Overruled.

Go ahead.
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Q Why, Ms. Leemhuis?

A A number of reasons: The first one, it would be illegal

for us to be lending in any transaction which would be

facilitating bribery; and, secondly, we were lending for the

project, not to enrich individuals.

Q Would VTB Capital have invested in the Proindicus upsize

loan if you had known that information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A No, we would not.

MR. MEHTA: Can we go to the signature page

involving Credit Suisse?

The prior page to this page. Go up one page.

Q Who signed for Credit Suisse?

A Andrew Pearse and Chris Chapman.

Q Would it have been important for VTB's investment

decision to know that Andrew Pearse while still at Credit

Suisse was paid millions of dollars by Privinvest in

connection with the original Proindicus loan?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes.

Q Why is that?

A It would have raised significant red flags for us.

Q How so?
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A Well, it certainly would have caused great concern that

he had been paid to influence Credit Suisse's decision

improperly in granting the loan. So, we would have had to --

you know, it would have been raised and discussed with the

compliance department and general counsel.

Q Would VTB Capital have invested in the Proindicus upsize

if they knew that information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A In my view, it would be highly, highly unlikely we would

have proceeded with the transaction.

THE COURT: Are you aware of any transactions where

bank officials have been bribed and your bank went ahead

anyway and did the deal?

THE WITNESS: No.

THE COURT: Go ahead.

Q Do you know who Surjan Singh is?

A Yes.

Q Who is Surjan Singh?

A He's also a Credit Suisse banker.

Q Would it have been important for VTB Capital to know

before investing in the Proindicus upsize that Privinvest had

paid millions of dollars to Surjan Singh while still at Credit

Suisse in connection with the Proindicus upsize?

MR. JACKSON: Objection.
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THE COURT: Overruled.

A Yes, it would have.

Q Why is that?

A For the same reasons I described for Andrew: It would

have made the loan suspect as to why they were -- why it was

approved by Credit Suisse. Was he influencing the decision

and underwriting the process at Credit Suisse improperly?

Q Would VTB Capital have lent the money invested in the

Proindicus upsize if it had that information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A In my view, it would have been highly unlikely we would

have proceeded.

Q And as the judge asked earlier, in your experience, where

bank officials who are working on the deals receive payments

outside of their compensation structure, with that knowledge

would VTB have made loans in connection with those issues?

A To my knowledge, no, we have not.

MR. MEHTA: Can we go to Government Exhibit 5?

(Exhibit published to the jury.)

Q What is this, Ms. Leemhuis?

A That's the government guaranty for the Proindicus loan.

Q And what's the "government guaranty"?

What does that mean for this loan?

A That means that all of the debts of Proindicus are
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guarantied by the Mozambican government, so they effectively

promise to pay.

Q Did you review this when you decide -- when VTB Capital

decided to invest and lend money for the Proindicus upsize?

A Yes.

Q Why did you review it?

A It was a really important document for VTB. We were

effectively lending on the credit risk of Mozambique, as in we

were of the view that it was going to be Mozambique that would

be repaying us, not the proceeds or the cash flow from the

project.

Q And, so, in looking at the signature page of this

document, who signed this document at Credit Suisse?

A Surjan Singh.

Q We talked of him just a second ago.

And who signed on behalf of the Mozambique

government?

A Manuel Chang, the Minister of Finance.

Q Would it have been important for VTB Capital's decision

to invest in the Proindicus upsize to know that Manuel Chang

received payments from Privinvest in connection with this

transaction?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes.
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Q Why is that?

A We wouldn't have been able to do the loan. It would have

been illegal under UK law. Almost certainly we would have had

to stop the transaction, make filings with the regulators.

And, also, our money was to be used to build ships.

Q And not pay Mr. Chang?

A Exactly.

Q Would knowing that information have affected your

investment decision?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes.

Q Would VTB Capital have invested and lent money for the

Proindicus upsize loan if they knew that information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A We would not.

MR. MEHTA: Can we go to Government Exhibit 56,

please?

(Exhibit published to the jury.)

MR. MEHTA: Can you blow up the top, please?

Q What is this document, Ms. Leemhuis?

A It's the increase notice.

Q What's an "increase notice"?

A This is the document in which VTB agrees to lend the
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money. So, we're increasing the amount of money available

under the facility by the amount that's set out in the

increase notice.

Q When you say "facility," what do you mean by "facility"?

A "Facility" is the loan. It's just a term of art.

Q This is a notice stating that the VTB Capital lending is

going to provide additional money under the facility

agreement?

A Yes.

MR. MEHTA: Can we scroll down a little bit, please.

Q And how much money is VTB going to provide?

MR. MEHTA: Can we blow up the top and the bottom

table, please?

A 118 million U.S. dollars.

MR. MEHTA: And can we go to Government -- I'm

sorry, Exhibit 57 now, please?

(Exhibit published to the jury.)

MR. MEHTA: I'm sorry, on that document we're still

on, go back to that, please, 56. I just want to see who

signed it.

(Exhibit published to the jury.)

Q Is it the same people who signed the other documents for

Proindicus, Mr. Matlaba and Mr. Rosario?

A Yes.

Q Who signed for VTB?
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MR. MEHTA: If we could see that -- we'll come back

to this.

Let's go to 57, please.

Q What is this document, Ms. Leemhuis?

A It's the utilization request.

Q What is a "utilization request"?

A It's basically a notice that the borrower sends to the

facility agent -- in this case, that's Credit Suisse -- saying

that they want to borrow the money.

Q The borrower here is Proindicus?

A Yes.

MR. MEHTA: And can you scroll down, please?

Q And how much money does Proindicus want to borrow on

November 15, 2013?

A 118 million U.S. dollars.

Q Is that the loan upsize that VTB Capital has just

funded --

A Correct.

Q -- in a prior document we just saw?

A Correct.

Q So, my understanding is that VTB Capital loans the money,

invests in the loan, and then the money is available to be

brought to the borrower?

A Correct.

Q And now they're saying, We'd like to have the money.



Leemhuis - Direct - Mehta

LAM OCR RPR

1934

Correct?

A Yes.

Q So, are there a number of paragraphs here where there are

certain representations made by the borrower in borrowing the

money?

A Yes.

MR. MEHTA: Can we look at paragraph three?

Blow that up, please.

Q Can you read that, please?

A The proceeds of this loan, after the deduction mentioned

in paragraph four below, shall be applied in payment of the

contractor portion to the account of the contractor in

accordance with paragraph five below. We shall apply the

proceeds of this loan in accordance with Clause 3.1, Purpose,

and Clause 19.2, Compliance with Laws.

Q I think by this time we've all memorized those two

clauses, but can you just kind of summarize them for the jury

again?

A They are basically confirming that they are going to use

the money for the project, which is in the Purpose clause, and

in accordance with the Compliance with Laws clause, which was

the clause that said that they won't be making any bribery

payments or doing any corrupt acts with the money.

Q Where is the money going to?

A It's going to the contractor, Privinvest.
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Q Directly?

A Yes.

MR. MEHTA: Zoom out of this, please, and can we

scroll down, please?

And can we see the account listed, the monies going

to, paragraph five?

Q What's the contractor portion?

What's the monies going to Privinvest?

A $116,112,000.

Q Why is that less than the $118 million that VTB has

invested in the loan?

A VTB Capital was paid fees, so those fees are deducted.

Q And the bank account here, what's the account name?

A Privinvest Shipbuilding.

Q And what's the correspondent bank?

A Bank of New York.

MR. MEHTA: Can we go to Government Exhibit 58,

please.

(Exhibit published to the jury.)

Q What is this, Ms. Leemhuis?

A It's a SWIFT.

Q What's a "SWIFT"?

A It's a message, effectively, between banks. I'm not an

expert in what SWIFTs are, but it's a SWIFT payment

instruction.



Leemhuis - Direct - Mehta

LAM OCR RPR

1936

Q It's like showing a transaction, a banking transaction?

A Yeah, it shows the movement of money from one account to

the next, or it shows the instructions to move one account to

the next.

THE COURT: You can't say "yeah," you have to say

"yes" or "no."

THE WITNESS: Yes.

Q Who is the sender here, Ms. Leemhuis?

A VTB Capital, PLC.

Q London, GB, stands for Great Britain?

A Yes.

Q And where is the money going to?

A The money is in New York, so it's coming from our New

York account of Deutsche Bank Trust Company Americas, New

York, New York.

Q That's VTB Capital's bank account in New York?

A Yes.

MR. MEHTA: Will you scroll down, please?

And can you go up, please? I'm sorry.

Q And it's going to where?

A It's going to Credit Suisse's bank account in New York,

which is with -- it looks to me like the Bank of New York

Mellon.

Q And do you know why the money's going from your New York

bank account to Credit Suisse's New York bank account?
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A It's a U.S. dollar transaction, so in my experience of

doing these transactions for the last, like, 15 years, all

sizeable U.S. payments need to go through U.S. clearing banks.

Q And why Credit Suisse's and not straight to Privinvest?

A That's the agent. So, the agent -- we're the lender and

we're paying the agent, and then the agent will forward the

money to the borrower or the third party that the borrower

requests the money go to, in which case it was Privinvest.

Q So, if we look at the account number here,

890-0361-034 --

Do you see that?

A Yes.

MR. MEHTA: Can we go back to Government Exhibit 29,

Page 70?

It was the Proindicus upsize loan agreement. It's

under "Payment Mechanics."

And can we blow up the bank account number the money

is supposed to go to?

Q Can you read the account number?

A 890-0361-034.

Q Is that the same account number as in the SWIFT?

A Yes.

Q And it's also Bank of New York, 1 Wall Street, New York,

New York?

A Yes.
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Q And, so, this loan agreement tells everyone this is the

account the money has to go to for any lender and for the

borrower, correct?

A Correct.

Q And they're the ones who are then going to send the money

out?

A Yes.

MR. MEHTA: Can we go back to the SWIFT, please?

It's going to be 58.

(Exhibit published to the jury.)

Q And what's the amount that's sent?

A $100,512,400.

Q And why is this less than the 116 million we just saw

earlier?

A Fees, costs, and expenses would be deducted.

Q Ms. Leemhuis, would VTB Capital lending have sent this

hundred million dollars to this New York bank account which

would then be forwarded on to Privinvest if it knew that

Privinvest is paying millions of dollars to Mozambican

Government officials?

MR. JACKSON: Objection.

THE COURT: Overruled.

A No.

Q Would VTB Capital have sent this money to this New York

bank account if it knew that Privinvest was paying millions of
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dollars to Andrew Pearse and Surjan Singh while they were at

Credit Suisse?

MR. JACKSON: Objection.

THE COURT: Overruled.

A As I stated, in my opinion, we would not have proceeded

with the loan.

MR. MEHTA: Let's go to Government Exhibit 215.

(Exhibit published to the jury.)

Q Now, Ms. Leemhuis, we talked a little bit earlier about

EMATUM; do you remember that?

A Yes.

Q What was EMATUM?

A EMATUM was a loan participation note. It was securities

that was issued by a special purpose company.

Q What was VTB Capital's role in EMATUM, if any?

A We were the arranger, I think. I'm not sure the exact

title.

MR. MEHTA: Can we scroll down on this page and go

to the next page?

Q And what does that say under VTB, lead manager?

A Lead manager, yes.

Q What's a "lead manager"?

A They are -- their role is to market the securities, place

them in the market, and, you know, put the transaction

together for the borrower.
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Q Market them to who?

A Whoever will buy them, I suppose, but it will be to, you

know, sophisticated investors. It's not a retail product.

Q Now, at this time of the EMATUM transaction, in 2013, as

well as the Proindicus transaction that we talked about

earlier in 2013, did VTB Capital have an affiliate in New

York?

A It did.

Q Now, with respect to this document, was this before or

after the Proindicus upsize?

A It was before.

Q And it says here: This is a confidential offering

circular.

Do you see that?

A Yes.

Q What is an "offering circular"?

A The offering circular is the document under which the

notes are offered. So, it contains all the information for

the investors about the security.

MR. MEHTA: Can we go to Page 1 -- I'm sorry, the

cover of the document. And the bottom, please.

Can you blow that up a little bit, the bold part?

Q You see here, Ms. Leemhuis, where it says: This is a

Reg S offering.

Second paragraph?
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THE COURT: Why don't you highlight the language for

the witness?

MR. MEHTA: I think it's actually on the next page,

yes.

Q Regulation S, do you see that?

A Yes.

Q Do you know what Regulation S is?

A I'm not a U.S. securities lawyer, but I'm roughly aware

of what Reg S is.

Q What is it?

A It's a regulation that governs the sale of securities

outside of the United States.

Q Have you ever heard of the term "seasoning"?

A Yes.

Q What is that?

A That's a period of time in which notes that are issued

under Reg S can't be sold in the United States.

Q And after seasoning is over, it can be done?

A That's my understanding, it can be sold then to, like,

certain -- subject to certain restrictions in his of who it

can be sold to. I believe it has to go to what we call

"qualified investors." So, it's not a retail product.

Q So, after seasoning, the notes can being sold to U.S.

investors of a certain type?

A That's my understanding.
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Q Now, I don't want to get into all the details of this

agreement, but this is also standard LMA agreements?

A Yes. The note document basically contains a loan

agreement within it, which is very similar or virtually

identical to the one we just looked at.

Q What is "LMA"?

A It's Loan Market Association. It's a standard for

documenting loans in Europe and Africa. It's widely, widely

used.

Q And does this -- does the EMATUM loan agreement contain

similar provisions regarding use of proceeds and

anti-corruption as the Proindicus loan agreements?

A Yes.

Q And similarly, would you consider those important in

reviewing and deciding whether to invest or arrange the loan

here?

A Yes, VTB would have considered those to be important.

Q Again, why is that?

A For the same reasons I described before: VTB wouldn't be

able to arrange a transaction where there was bribery. It

would be illegal for it to have done so.

Q And similarly, it would have been important for VTB

Capital to know that Privinvest had paid Andrew Pearse more

than $15 million in connection with the EMATUM transaction

before deciding to arrange the transaction?
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MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes.

Q Why?

A Because it would have made the whole transaction again

suspect; Credit Suisse's involvement in underwriting, why

would he be paid that type of money?

Q And would VTB Capital have been involved in the EMATUM

transaction if it had known that information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A In my opinion, no. It would have gone immediately to the

compliance department.

Q Would VTB Capital have, as you said, marketed the

transaction to other investors if it had known the

information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A No.

Q Would it have been for VTB Capital to know that

Privinvest paid Surjan Singh while still at Credit Suisse

millions of dollars in connection with the EMATUM LPNs?

MR. JACKSON: Objection.

THE COURT: Overruled.

A Yes.
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Q And, again, I'm belaboring the point --

THE COURT: Yes, you are, but that's okay.

Q Why is that, Ms. Leemhuis?

A Because it would have been illegal for us to do a

transaction where there was bribery of this nature. It would

have made the whole transaction suspect. It would have

created liability for VTB in relation to the note holders that

we sold the notes to.

Q Would VTB Capital have marketed these notes to outside

investors if it had that information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A No.

Q Would VTB Capital have sold these notes to outside

investors if it knew that information?

MR. JACKSON: Objection.

THE COURT: Overruled.

A No.

Q Let's go to the MAM transaction, which I think you were

involved in, correct?

A Yes.

MR. MEHTA: Let's go to Exhibit 301, please.

Q And before we get to the document, what was the MAM

transaction, Ms. Leemhuis?

A The MAM was a term loan and syndicated loan. So,
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basically, the same format as Proindicus for a different

Mozambican project.

Q What was the project?

A It was a shipyard.

Q In Mozambique?

A In Mozambique, yes.

And some boats, I believe, as well.

MR. MEHTA: Can we go to Exhibit 301, please.

(Exhibit published to the jury.)

MR. MEHTA: Can you blow that up, please?

Q And we've been calling it "MAM," but what's the full

name?

A MAM, Mozambique Asset Management, SA.

Q And they're the borrower?

A Yes.

Q Do you see where it says Palomar Capital Advisors?

A Yes.

Q What is Palomar Capital Advisors.

A Palomar was an affiliate of Privinvest.

Q And do you know what their role was on this transaction?

A They acted with VTB as arranger of the transaction.

Q And here, VTB Capital is a facility agent; do you see

that?

A Yes.

Q So, it's taking the role that Credit Suisse had on the
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Proindicus upsize?

A Yes.

Q And the lenders are financial institutions, listed in

schedule one; do you see that?

A Yes.

Q Why is it sort of listed as a schedule?

A That's because it's a syndicated facility, so you could

have had other lenders join. It could have also said VTB

Capital on the front page as lender.

Q And the Proindicus upsize and the original were also

syndicated loans, correct?

A Yes.

Q Also came from multiple lenders?

A Yes.

Q Multiple investors?

A Yes.

Q Now, on this document -- before I get to the next page,

Palomar Capital Advisors, do you know who was working there at

the time?

A Andrew Pearse and Detelina Subeva.

Q You testified yesterday that in November 2013, you had

seen their e-mails with respect to the Proindicus transaction;

do you remember that?

A Yes.

Q And I believe your testimony yesterday was that at the
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time you were told they were working for some shop, but you

were not told they were affiliated with Privinvest; is that

correct?

A Correct.

Q By this time, by May 20, 2014, did you have a different

understanding of their role?

A Yes.

Q Can you tell the jury what that is?

A At this point, they are working for Palomar, and I was

told that Palomar was affiliated with Privinvest.

MR. MEHTA: Can we go to Page 4?

And blow up the definition of contractor, please,

very bottom.

Q Who is the contractor here?

A Privinvest Shipbuilding Investments LLC.

Q And Privinvest or its affiliates were also the

contractors for Proindicus and EMATUM, correct?

A Correct.

MR. MEHTA: Now, can we go to Page 7 to see what the

facility limit is?

The very top, please.

(Continued on the following page.)
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BY MR. MEHTA: (Continuing.)

Q And what's the facility limit?

A 54 million U.S. dollars.

Q That's the maximum amount of the loan under the

agreement?

A Yes.

Q Go to page eight to see who the guarantor is. Who is the

guarantor?

A The Ministry of Finance of Mozambique acting for and on

behalf of the Republic of Mozambique.

Q The same guarantor that was on the Proindicus

transaction?

A Yes.

Q Mr. Manuel Chang?

A Yes.

MR. MEHTA: Can we go to page 13? And can we look

at the procurement contracts.

BY MR. MEHTA:

Q Without having to read the entire thing can you tell the

jury in sum and substance what this is?

A That's the contract for the building of the shipyard.

Q Is that what the money is supposed to be used for?

A Yes.

Q That's why VC Capital isn't loaning -- investing in this

loan?
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A Correct.

MR. MEHTA: Can we go to page 44, clause 19.17.

Q And do you recall seeing the identical language in the

Proindicus upside loan agreement?

A Yes.

Q Or substantially identical. I don't have it in front of

me, so --

THE COURT: You got an answer from the witness. She

said yes. Why don't you accept it and move on.

MR. MEHTA: Yes, Your Honor.

Q And this is a similar language about antibribery,

anticorruption?

A Yes.

Q And did you review this agreement before investing in

MAM?

A Yes.

Q And was it important to you when you decided to invest?

A Yes.

Q And when I say "you," I mean VTB Capital.

A That's what I'm assuming.

MR. MEHTA: Now, can we go to page 49, clause 21.2?

Q Is this similar language to what we saw in the Proindicus

agreement?

A Yes.

Q And did you read this as well before VTB Capital's
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investment in the MAM?

A Yes.

MR. MEHTA: Can we go to 21.7 on page 50?

Q And what is this provision?

A It's an undertaking and it's a statement that the

borrower will use the proceeds in accordance with the purpose

clause and that they won't use any of the money for any

corrupt act or in any way that would violate anticorruption

laws.

Q And is this substantially similar to the use of proceeds

provision in the Proindicus upside loan agreement?

A Yes.

Q Did you review this provision before VTB Capital decided

to invest?

A Yes.

Q Was it important to you in reviewing it?

A Yes.

MR. MEHTA: And, finally, can we go to clause 20 --

I'm sorry, go to 21.8, please. Where it says Eurobond, 21.8.

It's on page 50.

Q This is a lengthy provision. Can you look at it and then

tell the jury what it says or what it means?

A (Reviewing.)

It requires them that if they do a Eurobond so if

they raise money by a public -- a public security or a note,
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that that bond will default if our loan defaults so it creates

a cross-default.

Q When you say "they," who are you referring to?

A The guarantor. So that's -- the guarantor is the

government of Mozambique. So this is an obligation on the

Government of Mozambique that if they raise a bond, that bond

will state that if there is a default under this loan, under

the MAM loan, that that would default the bond.

Q Did you review this provision before VTB Capital decided

to loan money for the MAM loan?

A Yes.

Q Was it important to you?

A Yes.

Q Why?

A Because this would incentivize them not to default under

our loan.

THE COURT: By "them" you mean --

THE WITNESS: The Government of Mozambique.

THE COURT: Go ahead.

BY MR. MEHTA:

MR. MEHTA: Can we go to clause 28.1, CJA 73? Under

payment amounts can we blow up the account information?

Q Now, you recall that I asked you earlier that the

facility here was VTB Capital; correct?

A Correct.
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Q So in the Proindicus upsize, the facility agent was

Credit Suisse; correct?

A Correct.

Q So now there's a different bank account listed; correct?

A Correct.

Q Okay. Whose bank account is this here?

A VTB Capital's packet.

Q And what's the bank name?

A Deutsche Bank Trust Company Americas.

Q What's the address?

A 60 Wall Street, New York, New York.

Q Okay. And, so --

MR. MEHTA: If you could just scroll up a little

bit.

Q Do you see the instructions? Can you summarize

essentially what this is saying?

A It's basically saying that any time a lender needs to

make a payment under the facility or the borrower is making a

payment under the facility, they're to pay that bank account.

Q And that bank account will then send out the money?

A Disburse the money.

THE COURT: You can't talk over each other.

Had you finished your answer?

THE WITNESS: Yes.

THE COURT: Put another question.
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BY MR. MEHTA:

Q Now, if we look at Schedule 1, page 88. And who are the

original lenders listed so far?

A VTB Capital PLC.

Q And why is that?

A We arranged and length the loan.

Q Was there a period of time that VTB Capital could not

syndicate this loan?

A Yes.

Q How much time?

A One year.

Q What does that mean?

A So for a period of one year from the time of the loan,

we -- VT P could not seal the loan to another investor, it

couldn't indicate the loan for a set period of time.

Q What's the purpose of that provision?

A Usually the main purpose is that the borrower, in this

case or -- they don't want the bank VTB, trying to sell the

debt in the market or if that borrower or in this case the

Government of Mozambique is raising funds. So it's a

competition, VTB phones up J.P. Morgan and says, would you

like 50 million of Mozambique debt and Mozambique is phoning

up J.P. Morgan and saying we'd like to borrow 50 million. So

it's just something that's negotiated between the parties.

That's the reason.
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Q And so for one reason VTB Capital has to hold on to the

full amount of the loan?

A It can't introduce another, what we call, an original

lender. So it can't bring in a new lender.

Q Look at the signatures, please, on this document.

MR. MEHTA: Can you blow up the signatures for VTB

Capital?

Q Who signed this?

A Markram Abboud and myself.

Q And we spoke about Mr. Abboud yesterday. Did you know

whether Markram Abboud received any payments in Privinvest in

connection with this loan?

A I do not.

Q Do you know whether Markram Abboud received any payments

from Privinvest in connection with the Proindicus loan?

A I do not.

Q Did Markram Abboud support the Proindicus loan?

A Yes.

Q Did Markram Abboud support the MAM loan?

A Yes.

Q Without Markram Abboud's support for the Proindicus loan,

would VTB have approved the Proindicus loan?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A In my opinion, it would not, I have never seen a
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transaction go -- you know, be approved by the credit

committee if it's not approved by the main banker who's

supposed to be effectively sponsoring the deal.

Q Without Markram Abboud's support for the MAM loan, would

VTB Capital have approved the MAM load?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A In my opinion, it would not, for the same reasons.

Q Would it be important to VTB Capital's decision to invest

and fund the MAM loan to know that Privinvest paid Markram

Abboud in connection with the MAM loan?

MR. SCHACHTER: Objection.

THE COURT: Yes.

A Yes.

Q Why is that?

A Because it would have been a form of bribe, and as I've

stated before it's illegal and we would have had to stop the

transaction or at least pause it.

Q Would it have been important to the VTB Capital's

decision to invest and fund the Proindicus upside loan to know

that Privinvest paid Markram Abboud in connection with that?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A Yes.

Q Why is that?
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A For the same reasons I just stated before.

Q Can we go to Government Exhibit 302, please?

(Exhibit published.)

Q What is this document?

A It's the Government guarantee for the MAM loan.

Q And was the MAM loan guaranteed by the Government of

Mozambique?

A Yes.

Q And who signed on behalf of Mozambique?

THE COURT: Would you blow it up, please? Make it

more visible, please.

MR. MEHTA: Thank you.

A Manuel Chang, the Minister of Finance.

Q Did you read this document in connection with VTB

Capital's decision to invest and fund the MAM loan?

A Yes.

Q And I think we asked you earlier about Mr. Chang with

respect to Proindicus and EMATUM, but similarly here would VTB

Capital have invested and funded the MAM loan if it had known

that Privinvest had paid monies to Mr. Chang?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A We would not.

Q Can we go to Government Exhibit 305, please?

(Exhibit published.)
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Q What is this document, Ms. Leemhuis?

A It's the utilization request.

Q For which loan?

A For MAM.

Q And I think you explained earlier what this request is,

but to sort of summarize again, what is it?

A It's the request from the borrower to borrow the money.

MR. MEHTA: Can we go down a little bit?

Q And what's the amount that's requested?

A 535 million U.S. dollars or, if less, the available

facility.

MR. MEHTA: Come out of this, please.

Q Can you look at paragraph three and read that, please?

A We shall apply the proceeds of this loan in accordance

with clause 3.1 for risk and clause 21.2 compliance with laws.

Q And can you explain what that means to the jury?

A That means that the borrower is confirming that they will

spend the money in accordance with the purpose clause, which

is the contract, the shipyard contract, and in compliance with

the laws clause, which means they won't be using any of the

money for corrupt acts or in violation of antibribery laws.

MR. MEHTA: If we go to Government Exhibit 1401,

please.

(Exhibit published.)

Q And what is this, Ms. Leemhuis?
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A It's a swift.

Q And who's the sender here?

A VTB Capital PLC.

Q And which account is VTB Capital using?

A It's using its account at Deutsche Bank Trust Company

Americas in New York, New York.

Q And can we go down to see who the beneficiary is. Who is

the beneficiary customer?

A Privinvest Shipbuilding Investors.

Q And where is their account?

A Their account is the Bank of New York Mellon, New York,

New York.

Q And what's the amount being sent by VTB Capital?

A $406,542,056.07.

Q Why is this number lower than the 535 million we just saw

previously?

A Two reasons: The first one is -- if you recall, it says

535 or, if less, the available facility. So the available

facility at that point was 435 so 435 million and then --

which is what they borrowed and then the 506 million is less

the fees, costs and expenses.

Q Can we go to Government Exhibit 309, please?

(Exhibit published.)

Q And is this another utilization request?

A Yes.
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Q Scroll down so we can see the amount. What's the amount

here?

A 100 million U.S. dollars or, if less, the available

facility.

MR. MEHTA: And can we go to Government Exhibit 310.

(Exhibit published.)

BY MR. MEHTA:

Q What is this?

A It's a swift.

Q And who is the sender?

A VTB Capital PLC.

Q And which bank account is VTB Capital London using?

A Deutsche Bank Trust Company Americas, New York, New York.

MR. MEHTA:

Q And can we scroll down to see who the beneficiary is.

Who is the beneficiary?

A Privinvest Shipbuilding Investments LLC.

Q Can we see the account that's being used?

A The Bank of New York Mellon, New York, New York.

Q And what's the amount that's being sent by VTB Capital to

Privinvest?

A $93,557,943.93.

MR. MEHTA: Can we go to Government Exhibit 666.

(Exhibit published.)

BY MR. MEHTA:
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Q What is this document?

A It's the exchange offer prospectus.

Q Were you aware of the exchange offer when you were at VTB

Capital?

A I was. I didn't work on it, though.

Q Do you remember what the exchange offer was?

A Yes.

Q What was it?

A So, the amount in bonds were being exchanged for

eurobonds so EMATUM was issued by a special purpose vehicle.

This debt was issued directly by the Government of Mozambique.

Q Do you recall what year? Based on the top here, what's

the date of the prospectus?

A 15th of April, 2016.

MR. MEHTA: Now, can we go to page 12 of this

document?

Q And can you see bottom says: Failure to address. Can

you read just the bold?

A Failure to address actual and perceived risks of

corruption and money laundering may adversely affect

Mozambique's economy and ability to attract foreign direct

investments.

MR. MEHTA: Can you go to the next page, please and

just blow up the top. Can we blow up, actually, the top first

paragraph.
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BY MR. MEHTA:

Q Can you read that, please?

A In 2015 it was widely reported in the press that the

proceeds of the issue of the existing notes had been used in

part to purchase defense equipment rather than exclusively to

purchase tuna fishing vessels and infrastructure operated by

EMATUM, Empresa Mocoambicana de Atum, S.A., EMATUM, is a

state-owned organization which engage in commercial tuna

fishing as had been previously widely reported. To date,

EMATUM has taken delivery of 24 tuna boats and will shortly

take delivery of three charmarande to support its fleet.

Subsequent press reports have also called into question

whether all of the proceeds of the issuance of the existing

notes were used for authorized or appropriate purposes.

EMATUM has experienced net losses in recent periods and,

therefore, the existing notes issuers may not be able to

service the existing notes in current or future periods.

Q Anywhere does it say here that Privinvest paid millions

of dollars to Mozambican government officials?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A No.

Q Anywhere does it say here that Privinvest paid millions

of dollars to bankers at Credit Suisse over the course of the

EMATUM transaction?



Leemhuis - direct - Mehta

SN OCR RPR

1962

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A No.

Q What was VTB's role in the EMATUM exchange?

A We were the joint dealer managers with Credit Suisse.

Q What is he a joint dealer manager?

A Again, I'm not a securities lawyer and I didn't work on

this, but their role is to manage effectively the exchange

offer.

Q Would VTB Capital have managed the exchange offer if it

knew that Privinvest had paid millions of dollars to

Mozambican government officials?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A In my view it would not.

Q And would VTB Capital have managed the exchange offer if

it knew that Privinvest had paid millions of dollars to Credit

Suisse bankers on the original EMATUM LPM?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A In my view it would not have been able to do so.

MR. MEHTA: Can we go back to that document and go

to the cover page.

Q Do you see where it says in big bold: The note was?

MR. MEHTA: Blow that up in bold letters. Can you
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make it any bigger?

Q If you can squint, Ms. Leemhuis, can you read where it

says 144-A?

A Yes.

Q The notes being offered under 144-A?

A Yes.

Q Okay. What does that mean, if you know?

A 144-A is -- again, I'm not a securities lawyer, but my

understanding is that 144-A is a U.S. securities law which

allows for notes to be sold directly into the United States,

obviously subject to qualifications and conditions, but --

Q Did there come a time that MAM failed to pay the loan?

A Yes.

Q When was that?

A It was due to make a payment in 2016 and it did not make

a payment.

Q Would you refer to that as a default?

A Yes.

Q Did there come a time that Proindicus failed to pay back

the loan?

A Yes.

Q When was that?

A Actually, I can't recall but it was whenever the next

payment was due after the MAM.

Q Did there come a time when EMATUM failed to pay back the
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loan?

A That's my understanding, yes.

Q What is VTB Capital's capital investment in Proindicus

upside loan today?

A About 120 million.

Q What is VTB's investment in the MAM loan today?

A Around half a billion dollars.

Q What is the status of those investments?

A They're in default. They haven't paid anything since

2016.

Q Are these relatively large loans on VTB Capital's balance

sheet?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A Yes, they're considered to be significant exposures.

Q What has been the impact to VTB Capital?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A My understanding, it's a significant impact of the

ability of our London bank to do business.

MR. MEHTA: No further questions, Your Honor.

THE COURT: Ladies and gentlemen of the jury we're

going to take a 15-minute break before cross-examination. Do

not talk about the case. I will tell the witness not to talk

with anybody during the break about your testimony. When you
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come back you will be cross-examined by defense counsel. 15

minutes. Have a nice break. See you then.

(Jury exits.)

THE COURT: You may step down.

(Witness steps down.)

THE COURT: You may be seated everyone. The jury

has left the courtroom. The defendant is still present and

the witness is leaving the courtroom.

Are there any procedural issues we need to address

in the absence of the jury and in the presence of defense

counsel and all counsel of record.

MR. BINI: Not for the Government, Your Honor.

THE COURT: Anything from defense?

MR. SCHACHTER: Your Honor, just to update the

Court, we said that we would put in a submission, some

constructive amendments and we will advice the Court what is

our timing on that. With the Court's permission we intend to

submit it this Sunday.

THE COURT: Yes, this Sunday as opposed to any other

Sunday.

MR. SCHACHTER: Yes, Your Honor. Thank you.

THE COURT: All right. Anything else?

MR. BINI: Not for the Government.

MR. SCHACHTER: No, Your Honor.

THE COURT: Enjoy your break. (Recess taken.)
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(Continuing)

(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

THE COURTROOM DEPUTY: All rise.

Judge Kuntz residing.

THE COURT: Thank you. We have the appearances.

You may be seated. We will get the defendant produced.

Do we have any procedural questions to address

before we bring the jury in?

MR. BINI: Not for the Government, Your Honor.

MR. SCHACHTER: No, Your Honor.

THE COURT: Okay.

Can we have the witness back on the stand.

(Defendant enters the courtroom.)

THE COURT: Mr. Jackson, would you bring in the

jury.

THE COURTROOM DEPUTY: Yes.

(Witness resumes stand.)

THE COURTROOM DEPUTY: All rise.

(Jury enters.)

THE COURT: Thank you, Ladies and Gentlemen of the

Jury. Appreciate it. Please be seated.

Ladies and gentlemen of the public, please be seated

as well. We are now going to have cross-examination of the

witness.
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Please, proceed.

MR. SCHACHTER: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. SCHACHTER:

Q Good afternoon, Ms. Leemhuis.

A Good afternoon.

Q My name is Michael Schachter. I represent Mr. Boustani.

Nice to meet you.

Ms. Leemhuis, VTB made a loan of approximately

$118 million to Proindicus; is that correct?

A That's correct.

Q And after banks make loans, sometimes they sell pieces of

those loans to investors; is that correct?

A That's correct.

Q Is that a process called syndication?

A Yes.

Q But VTB did not do that with respect to that $118 million

loan that it made; is that right?

A That's correct.

MR. SCHACHTER: Your Honor, may I publish

Government's Exhibit 56 in evidence?

THE COURT: Yes.

(Exhibit published.)

Q Do you recognize this document that Mr. Mehta showed you

during your examination called the increase notice?
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A I do.

MR. SCHACHTER: And Mr. McLeod, can we zoom out.

Actually, this is fine.

Q Do you see where it identifies VTB Capital in this

document?

A Yes.

Q And how does it refer to VTB Capital?

A Increased lender.

MR. SCHACHTER: If we can look a little bit further

down.

Q You see where it lists on this document increase lenders?

A Yes.

Q And that's how VTB was referred to in this document; is

that right, as a increase lender?

A It's a defined term in the facility agreement.

Q Now, Mr. Mehta kept asking you if VTB was invested in

those loans.

Do you recall him asking you those questions?

A Yes.

Q He kept saying lend, or -- or, and then he would say, or

invest.

Do you remember him using those words?

A Yes.

Q Can I show you --

MR. SCHACHTER: Your Honor, may I show the witness
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what's in evidence as Government's Exhibit 56.

THE COURT: You may.

(Exhibit published.)

Q This is another document that Mr. Mehta showed you.

A Yes.

Q And again, does this document refer to VTB Capital, as

Mr. Mehta did, as an investor?

A Under the terms of the facility agreement it's a defined

term, or an increased lender.

Q Right. And that's what it says in the middle of the

page. It identifies VTB as increased lender; is that correct?

A Yes.

Q And then at the bottom of the page it also refers to VTB

as a lender; is that correct?

A Yes. It's a defined term in the facility agreement.

MR. SCHACHTER: Then if I can publish, Your Honor,

Government's Exhibit 303.

THE COURT: In evidence? Yes.

MR. SCHACHTER: In evidence, yes, Your Honor.

THE COURT: You may publish.

(Exhibit published.)

BY MR. SCHACHTER:

Q This is the MAM loan agreement that Mr. Mehta showed you;

is that correct?

A Yes.
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MR. SCHACHTER: And if we could turn to the last

page, please, Mr. McLeod.

(Exhibit published.)

Q How does this document refer to VTB -- well, let me ask

you.

Does this document refer to VTB Capital as an

investor, as Mr. Mehta did?

A It doesn't use the term investor.

Q It used the term original lender; is that correct?

A Correct. It's a defined term in the facility agreement.

MR. SCHACHTER: If I could show you what's in

evidence as Government's Exhibit 304.

(Exhibit published.)

Q Does this document, again, refer to VTB Capital as an

increase lender and also as an arranger?

A Yes.

Q This document also doesn't refer to VTB as an investor,

does it?

A I don't believe the term investor is used in the facility

agreement. It's not a defined term.

Q When, in fact, when you met with the Government, do you

recall that you met with the prosecutors back in April of

2019?

A I believe so, yeah.

Q And do you recall at that time you referred to VTB as a



Leemhuis - cross - Schachter

VB OCR CRR

1971

lender. Do you recall that?

A Yes.

Q You didn't refer to VTB when you were meeting with the

Government back in April as an investor, did you?

A No.

Q And that's -- in fact, it wasn't until just shortly

before this trial -- well, shortly before your testimony, you

met with Mr. Mehta a number of times to go over what he would

ask you in court; is that correct?

A Yes.

Q And it really wasn't until Mr. Mehta started to meet with

you in preparation for this trial, in just the few days before

you testified, that he first started using the word investor

and asked you -- told you that he would use the word investor;

is that correct?

A Yes.

Q Now, VTB also made a loan of $435 million that was the

amount of the loan to MAM in 2014; is that correct? That's

the amount that VTB actually lends out.

A Yes.

Q There was also a Portuguese bank called BCB -- I'm sorry

B as in boy, CP; is that correct?

A Yes. Yes.

Q And is at that a Portuguese bank?

A Yes.
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Q And did that bank -- was that also what's called a

co-lender alongside VTB in lending money to MAM?

A Not originally, no.

Q Is there something called a funded subparticipation?

A Yes.

Q And is that what BCP did, is it did what's called a

funded subparticipation?

A That's correct.

Q And that is -- it's pursuant to that funded

subparticipation that that bank in Portugal lent approximately

$100 million; is that correct?

A Yes.

Q And then so together this Portuguese bank and VTB's money

together was the loan of $535 million; is that correct?

A Yes.

Q And with that MAM loan, I believe you said that VTB did

not sell any piece of its $435 million loan to any investors;

is that correct?

A It wasn't able to sell any, no.

Q So at no point in time was there an investor -- because

the provisions didn't permit it, at no point in time --

MR. SCHACHTER: I'll rephrase that.

Q Because the loan agreement didn't permit VTB to syndicate

its loan and sell it to others, it did not; is that correct?

A No. It was not able to sell or syndicate down for the
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first year. After that, the lock-up period expired and it's

freely able to sell the loan.

Q But that didn't happen; is that correct? VTB did not

sell any piece of that loan to anybody else?

A It was not able to sell it, no.

Q Okay. Now, is it correct that both -- I am going to try

to do these together, both the Proindicus and the MAM loans.

Is it correct that both of those loans were

unsecured by anything other than the sovereign guarantee of

the country of Mozambique; is that correct?

A That is correct.

Q Now, you're familiar with something called project

finance; is that right?

A Yes.

Q Can you describe to the jury what project finance is?

A It's financing for a specific project. So if you want to

build a bridge, it's going to cost you a lot of -- hundreds

and hundreds of millions of dollars. You will put together a

very complicated set of financing based on the construction

contracts for the bridge.

Q Are there some kinds of project finance where the ability

of the lender to get repaid is dependant on whether or not the

particular project generates revenue?

A Yes. It's all very, very different from project to

project. So if you are doing something like an electricity
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plant or a toll road, but the -- kind of one of the defining

characteristics of project financing, is that the projects

take a long time to repay the debt because the toll road

doesn't generate hundreds of millions in the first five years.

It takes 10, 15, 20 years to repay the debt to build a nuclear

power plant, for example.

Q And in those circumstances where it is a loan in order to

finance a project that is expected to generate revenue, and

where the loan is -- the ability to get repaid is dependant on

whether the project will generate revenue, does VTB do

diligence in order to learn a lot about the project because

that's how VTB will get repaid?

A We have a specific team at VTB that does project

financing and, yes, they will do extensive due diligence on

the project. So there's a specific team that does project

financing at VTB.

Q Now, these loans, the Proindicus and the MAM loans, they

were not the kind of loans where VTB's ability to get repaid

is dependent upon whether the Proindicus project generates any

money or whether the MAM project generates any money; is that

right?

A That's right.

Q Repayment of these loans, Proindicus and MAM, were not

tied to how those projects performed; is that correct?

A That's my understanding of them.
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Q And both the Proindicus and MAM projects were what you

would call Government infrastructure projects; is that

correct?

A Yes, I suppose so.

Q And both of these Government infrastructure projects in

Mozambique were effectively start-up ventures with no track

record; is that correct? If you know.

A MAM was definitely a start-up. I don't know about

Proindicus.

Q Okay. When you say MAM was a start-up, meaning it was a

new company formed in Mozambique for the purpose of building

something that it had not built before; is that right?

A Yes.

Q And you just don't know whether Proindicus was similar to

MAM; is that right?

A Well, when we joined Proindicus it was up and running, my

understanding was.

Q Do you happen -- so you joined the Proindicus loan at

some point after Credit Suisse had already agreed to loan

money; is that correct?

A Correct.

Q And so you don't know -- well, do you know if when Credit

Suisse lent the money to Proindicus, whether it, in fact, was

a start-up venture designed to build this coastal monitoring

system?
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A I don't know.

THE COURT: When you say it, do you mean Credit

Suisse or do you mean Proindicus?

MR. SCHACHTER: I'm sure that I have no idea what I

meant, Your Honor.

THE COURT: I am sure it is a little confusing, so

why don't you just avoid the it pronoun and just use the name

of the entity. That way it will be clear for the record.

Go ahead.

MR. SCHACHTER: Yes, Your Honor.

Q Do you happen to know if when Credit Suisse lent the

money in February of 2013, do you happen to know if Proindicus

was a start-up venture that was launching this coastal

monitoring system or whether it had some kind of track record?

A I don't know.

Q Now, VTB Capital focuses on lending in emerging markets;

is that correct?

A Correct.

Q And it is, in your experience, not unusual for Government

infrastructure projects to not generate revenue; is that fair

to say?

A I can't comment.

Q Okay. Is it fair to say that VTB did not make its part

of the Proindicus loan counting on the Proindicus project to

generate revenue; is that fair to say?
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A That is fair to say.

Q Put another way, when VTB made the loans both to

Proindicus and to MAM, VTB was expecting that it would be the

Mozambican Government that would be repaying those loans; is

that fair to say?

A That is fair to say.

Q In fact, I think you would say, maybe you did on direct

examination, that the guarantee was, in your view, 100 percent

crucial to VTB going forward with this loan?

A Correct.

Q Put another way, VTB was taking a credit risk on the

country of Mozambique, not on MAM, the shipyard builder.

Fair to say?

A Correct.

Q And in your experience, a Government guarantee is not

unusual for an infrastructure project loan because they are

generally not cash generators; is that fair to say?

A That is fair to say.

Q Now, you mentioned that both Proindicus and MAM have

stopped paying on their loans; is that correct?

A Correct.

Q Is it fair to say that in lending money to emerging

markets countries that it happens from time to time that

Governments say they need more time to pay their loans?

A It's the first sovereign restructuring I've ever
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encountered so I don't know how common it is.

Q Is it correct that the Proindicus -- Mr. Mehta showed you

the guarantee for Proindicus. Do you recall that?

A I do.

Q And that is the document where Mozambique is saying that

it is guaranteeing that if Proindicus or MAM don't pay their

loans, that the country of Mozambique will pay the loans; is

that correct?

A Correct.

Q Now, those guarantees give VTB the right to file a

lawsuit in England in order to force Mozambique to pay what

it's required to; is that correct?

A Correct.

Q That's true for both the Proindicus guarantee and the MAM

guarantee; is that right?

A That's right.

Q And actually, can we look --

MR. SCHACHTER: Your Honor, may I publish

Government's Exhibit 302.

THE COURT: In evidence? Yes, of course.

(Exhibit published.)

MR. SCHACHTER: At page 18, Mr. McLeod -- I'm sorry,

just look at the first page.

Q This is the guarantee of Mozambique for the MAM loan; is

that right?
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A Yes.

MR. SCHACHTER: Mr. McLeod, can we turn to page 18,

please.

(Exhibit published.)

MR. SCHACHTER: Paragraphs 15 and 16.

Q So the enforceability -- this agreement that Mozambique

enters into, it says that the enforceability of this guarantee

is going to be governed by what country's laws?

A England.

Q And it also says that there's only one place that has

jurisdiction over any dispute between the lenders and

Mozambique; isn't that correct?

A Correct.

Q And that's an important provision.

Well, let me ask you, was that an important

provision for VTB when it was lending this money?

A Yes.

Q Can you explain to the jury why is it important to a

lender like VTB that the courts of England are the exclusive

place where a dispute over the enforceability of the guarantee

can be brought?

A We were advised by our lawyers that English court was the

most appropriate jurisdiction for a dispute.

Q Now, is part of that because VTB does not want to be

exposed in litigation to what court system of some other
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country may rule with respect to the enforceability of the

guarantee?

A You mean we would just randomly pick another court

system?

Q I'm sorry. I wasn't clear.

Is the reason why VTB may require that the Courts of

England have exclusive jurisdiction over a lawsuit to enforce

the guarantee because VTB does not want to be subject to the

risk that, for example, a court in Mozambique would hold that

the guarantee is unenforceable and then VTB would be out of

luck?

A We don't want to take political risk in relation to the

local courts, so we have this as an English law document. And

the most appropriate jurisdiction in this case, as advised by

our lawyers, was the courts of England. The only other real

alternative would have been arbitration.

Q And so this -- a provision like this provides greater

certainty for VTB under the theory that the courts of England,

as an institution, may be a more reliable place to litigate a

dispute than, for example, Mozambique?

MR. MEHTA: Objection.

THE COURT: Overruled.

A We would have considered the courts of England to be a

more reliable place than Mozambique for litigation.

Q So under these provisions, it is exclusively up to the
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courts of England to determine whether or not the guarantee is

enforceable; is that correct?

A The courts of England, yes.

Q Not any court in Mozambique or any other country,

according to this provision?

A According to this provision.

Q Now, in fact, before giving out these loans, you

mentioned that VTB had interactions with lawyers; is that

correct?

A Correct.

Q VTB went out and got legal opinions that these guarantees

are enforceable under UK law; is that correct?

A Yes.

MR. SCHACHTER: I'm going to show you -- actually.

We'll offer Defendant's Exhibit 5002.

THE COURT: Any objection?

MR. MEHTA: Can we take a look at it, please.

MR. SCHACHTER: Let me show it to counsel and the

Court, Your Honor.

THE COURT: Yes, of course. Counsel and court only.

The question is, is there any objection?

MR. MEHTA: Can I see a hardcopy of this document,

Your Honor?

THE COURT: You may.

(Pause in the proceedings.)
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MR. MEHTA: No objection.

THE COURT: Admitted.

(Defendant's Exhibit 5002 received in evidence.)

THE COURT: You may publish.

(Exhibit published.)

BY MR. SCHACHTER:

Q Do you recognize this document, Ms. Leemhuis?

A I do.

Q Is this the legal opinion that VTB Capital received from

a law firm called Clifford Chance?

A Can I see a hardcopy of that, please?

THE COURT: Yes.

MR. SCHACHTER: Sure.

THE COURT: Mr. Jackson, would you retrieve a

hardcopy from counsel to take to the witness. He will come to

you.

MR. SCHACHTER: Thank you, Your Honor.

THE COURT: Thank you. Would you place that before

the witness, please.

Thank you.

THE COURTROOM DEPUTY: You are welcome, Judge.

(Pause in the proceedings.)

A It's a reliance letter.

Q And it's issued by a law firm called Clifford Chance?

A Yes, it's a reliance letter.
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Q And what is a reliance letter?

A The reliance letter says that we can -- VTB Capital can

rely on the original opinion that was issued to Credit Suisse.

Q And am I correct that only the most brilliant lawyers in

the world can get a job at Clifford Chance? Didn't you say

you worked at Clifford Chance?

A Yes.

Q Okay. The answer to that is yes, then.

A Definitely.

THE COURT: Definitely yes or definitely no?

THE WITNESS: Definitely yes.

THE COURT: For the record to be clear.

THE WITNESS: Definitely yes.

THE COURT: All right.

Go ahead.

Q I'd like to direct your attention to the -- well, I

guess, just to situate the jury.

The first paragraph says: We refer to the opinion,

a copy of which is attached to this letter, relating to a

facility agreement dated 14 June 2013, between Proindicus as

borrower, Credit Suisse International as arranger, Credit

Suisse AG London branch as facility agent.

Do you see that?

A Yes.

Q But that facility agreement, which is June 14, 2013,
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that's what Mr. Mehta referred to as the upsize where VTB

joins this loan; is that correct, as an additional lender?

A Yes.

MR. SCHACHTER: And if we can just turn to the third

page, Mr. McLeod?

(Exhibit published.)

MR. SCHACHTER: Can we just see the title of it.

Maybe it's the next page. It says Clifford Chance Opinion

Letter. One more before that. Right.

(Exhibit published.)

Q This is the cover of the attached letter that

Clifford Chance issued?

A Yes.

MR. SCHACHTER: And then, Mr. McLeod, if you could

turn, I think back to where you were, which is on the bottom

of page 3, paragraph 2.1.

(Exhibit published.)

Q Do you see the section where it says: Opinions?

MR. SCHACHTER: Actually, can you just take that

from the word opinions. Thank you.

Q When it says: We are of the opinion, that's the law

firm, Clifford Chance?

A Yes.

Q And can you please just read that section aloud.

A We are of the opinion that: 2.1 legal, valid, binding
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and enforceable obligations.

The obligations expressed to be assumed by the

borrower in the amendment agreement and the amended facility

agreement.

THE COURT: Whoa, whoa. I will ask the witness to

channel her inner Lord Vader speech pattern, not her Annie

Hall or Wanda Sykes.

Slow it down.

Go ahead.

A And by the guarantor in the Government guarantee as

confirmed by the Government guarantee confirmation and payment

obligations expressed to be assumed by the borrower in the

supplemental arrangement fee letter, constitute legal, valid,

binding and enforceable obligations of the borrower or the

guarantor, as the case may be, in the case of the amended

facility agreement and Government guarantee as so confirmed on

the effective date.

Q And so, that is -- that's a reference to the Government

guarantee being in Clifford Chance's opinion, that's a legal,

valid, binding and enforceable obligation; is that correct?

A As to English law, yes.

Q Thank you.

And may I also direct your attention to

paragraph 2.4, the one labeled governing law on the next page.

(Exhibit published.)
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Q And does this go on to give an opinion that the English

courts would give effect to the choice of English law as the

governing law of the Government guarantee?

Or rather than ask you to interpret --

A Yes. No, I was just reading the paragraph.

Q Thank you.

Did I --

THE COURT: Put another question because it is

getting confusing.

Q Does this provision say that the English courts would

give effect to that choice of English law in -- to the

Government guarantee?

A Yes.

Q And does it also say that English courts would give

effect to the parties' agreement to submit to English law?

A Yes.

Q Now, in addition to VTB getting advice from a British law

firm, Clifford Chance, about the enforceability of the

facility agreement and of the guarantee, did VTB also get

legal advice from a Mozambican law firm?

A Yes.

MR. SCHACHTER: Your Honor, we'll offer Defendant's

Exhibit 5614.

THE COURT: Any objection to DX-5614?

MR. MEHTA: Can I get a copy of this as well, Your
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Honor?

THE COURT: You may.

(Pause in the proceedings.)

MR. MEHTA: No objection.

THE COURT: Admitted. You may publish.

(Defendant's Exhibit 5614 received in evidence.)

(Exhibit published.)

BY MR. SCHACHTER:

Q And Ms. Leemhuis, would it be helpful to also have a

hardcopy of this letter as well?

A Yes, please.

THE COURT: Mr. Jackson, would you be so kind as to

provide it to the witness. Thank you, sir.

THE COURTROOM DEPUTY: You are welcome, Judge.

Q Is this an opinion letter or a reliance letter that VTB

received from a Mozambican law firm in connection with the MAM

loan and the Government guarantee that was given with respect

to the MAM loan?

A It is.

Q And if I can direct your attention to page 6.

(Exhibit published.)

MR. SCHACHTER: If we can blow up, Mr. McLeod,

paragraph 2.7.

Q Does this say that in any proceeding taken -- the title

of this section is Legal, Valid, Binding and Enforceable
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Obligations; is that correct?

A Yes.

Q And so before extending the MAM loan, VTB got an opinion

from this Mozambican law firm that in any proceedings taken in

the Republic of Mozambique for the enforcement of the

transaction documents, the obligations expressed to be assumed

by each obligor in the transaction documents to which it is a

party would be recognized by the courts of the Republic of

Mozambique as its legal, valid and binding obligations and

would be enforceable in the courts of the Republic of

Mozambique.

Do you see that?

MR. MEHTA: Objection. Request a side-bar.

THE COURT: I am going to overrule the objection.

Why don't we keep going. We do not need side-bar on this.

Go ahead.

Q Is this another letter that VTB obtained before

proceeding with the MAM loan?

A Yes.

Q Is it correct that VTB has not filed a lawsuit to enforce

the guarantee?

A That's correct.

Q And is that, in part, because VTB continues to be in

discussions with the government of Mozambique about repayment

of these loans?
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A I'm not involved in that, so I don't know.

Q Do you have an understanding that VTB is still expecting

to get repaid from these loans?

A Yes.

Q VTB has a current expectation that both the Proindicus

and VTB loans will be restructured and ultimately repaid; is

that correct?

A That's my understanding.

Q Now, VTB made these loans, in part, because it knew that

Mozambique was sitting on very large gas reserves; is that

correct?

A That's my understanding.

Q And fair to say that it's your understanding that sooner

or later those gas reserves are going to bring in billions of

dollars with which Mozambique can repay its debts?

A That's my understanding.

(Continued on following page.)
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BY MR. SCHACHTER (Continuing):

Q And, in fact, taking us back in time to March of 2015, is

it correct that MAM had taken positive steps, MAM and

Proindicus -- well, withdrawn.

May I have a moment, Your Honor?

THE COURT: You may.

Q Is it correct that the by March of 2015, Proindicus had

taken positive steps to try to generate revenue?

A I don't know.

MR. SCHACHTER: Your Honor, we'll offer Defense

Exhibit 5575-A.

THE COURT: Any objection to 5575-A?

MR. MEHTA: Again, can I have a hard copy, please?

THE COURT: Yes.

Provide it to counsel, please.

MR. SCHACHTER: I'm sorry, 5577-A. I misspoke.

THE COURT: Provide 5577-A to counsel in hard copy

and see if there's any objection.

MR. SCHACHTER: Your Honor, may I show --

THE COURT: Hang on, hang on. Provide a copy to

counsel, see if they have any objections.

MR. SCHACHTER: May I walk to counsel, Your Honor?

THE COURT: Do you not have a copy over there at the

table, sir? Are you without it?

MR. SCHACHTER: It appears that we are.
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THE COURT: I'm asking him.

Are you without it?

And her.

Are you without it?

MS. DONNELLY: Yes.

MR. MCLEOD: We're without it.

THE COURT: Why don't you go over, get it from

counsel, and then give it to Mr. Jackson, who will give it to

the witness. Give it to opposing counsel.

Why don't you give it to your co-counsel first?

Now give it to opposing counsel, see if you have any

objections.

MR. MEHTA: No objection.

THE COURT: It's admitted. You may publish.

(Defense Exhibit 5577-A so marked.)

(Exhibit published to the jury.)

THE COURT: Would you like Mr. Jackson to give it to

the witness so the witness will have a hard copy?

Would you like that, ma'am?

THE WITNESS: Yes.

MR. SCHACHTER: Just so the Court is aware, that

copy has both highlighting and some stars.

THE COURT: Then you're not going to give it to the

witness with the highlighting and the stars.

Do you have a clean copy?
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If not, move on to another document and then later

perhaps you can have the document in its pristine form

presented to the witness.

MR. SCHACHTER: Yes, Your Honor.

Q Now, when a loan defaults and VTB does not believe that

it will get repaid -- well, withdrawn.

Do you recall --

MR. SCHACHTER: May I publish, Your Honor,

Exhibit 29.

THE COURT: In evidence?

MR. SCHACHTER: Yes, in evidence.

THE COURT: Yes, you may publish.

(Exhibit published to the jury.)

Q Mr. Mehta showed you this document and he directed your

attention to Page 70 of the loan agreement, Clause 29,

entitled: Payment Mechanics.

Do you see that?

A Yes, I remember that.

Q And I believe that you said --

MR. SCHACHTER: Can we blow up that top part?

Q I believe that you said that the role of a facility agent

is an administrative role; is that correct?

A Primarily, yes.

Q And that is because that is the entity whose job it is to

handle paying out the loan and, also, receiving interest and
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principal payments from the borrower; is that correct?

A It's one of their roles, yes.

Q Now, this references an account at Bank of New York; is

that right?

A Yes.

Q And that is the account of Credit Suisse AG; is that

right?

A Yes.

Q And do you have an understanding that because these loans

were denominated in U.S. dollars, that a loan like this would

involve what's called a "correspondent account"?

A Yes.

Q Now, VTB's loan -- aside from this involvement of this --

MR. SCHACHTER: You can take that down Mr. McLeod.

Q Aside from this involvement of this correspondent

account, I want to talk to you about there are other facets of

VTB's loan.

THE COURT: What is a correspondent account, madam

witness?

What is your understanding of what a correspondent

account is?

Do you use the term?

THE WITNESS: There are only certain banks that can

clear U.S. dollars. That's my understanding of it.

THE COURT: Go ahead.
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Q Do you understand it to be an account that another bank

has?

A Yes, sorry. Yes, that's what it is.

Q So, a bank like Credit Suisse AG may have a bank account

in the United States?

A Yes.

Q And perhaps in other countries as well.

A Yes.

Q And that would be called --

A A correspondent bank account, yes.

Q Now, aside from the use of that correspondent account, I

want to ask you about other facets of VTB's loan.

VTB is a UK subsidiary of a Russian bank; is that

correct?

A That is correct.

Q And the VTB employees that worked on the Proindicus loan,

they worked in England; is that correct?

A That is correct.

Q And VTB was loaning money to a Mozambican company; is

that correct?

A That is correct.

Q To pay a contractor that's based in the United Arab

Emirates; is that your understanding?

A That is my understanding.

Q Now, VTB also participated in something called an "EMATUM
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LPN offering;" is that right?

A Yes.

Q I believe that you said that -- Mr. Mehta asked you some

questions about that.

A He did.

Q I want to ask you a little bit about -- one other

question about the accounts. I believe Mr. Mehta showed you

Government Exhibit 1401.

MR. SCHACHTER: Your Honor, may I publish that, in

evidence?

THE COURT: You may.

(Exhibit published to the jury.)

Q And I believe when Mr. Mehta showed you this document --

MR. SCHACHTER: Can we blow up the bottom part from

where it says "ordering institution" through "remittance

information," Mr. McLeod?

Q I believe that you said that -- perhaps you misspoke. I

believe you said --

THE COURT: Let's not characterize the witness'

testimony. Just ask the question without saying "I believe

you misspoke."

Go ahead.

Q You referenced the Bank of New York Mellon being the bank

account for Privinvest Shipbuilding.

Do you recall saying that?
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A That's correct.

Q You're not familiar, really -- as I think you mentioned,

you're not really familiar?

A Yeah --

THE COURT: Whoa, whoa, whoa. Don't talk over each

other. Put the question, wait, and then give the answer.

Put the question.

Q I believe you said you're not really familiar with how

these mechanics of the SWIFT messages worked; is that correct?

A That's correct.

Q In fact, it's actually not -- Privinvest does not have an

account at Bank of New York, does it, at least not according

to this document?

I'll withdraw that question and put it a different

way.

Can you see that it's actually First Gulf Bank that

has the account with Bank of New York Mellon?

A That appears to be so.

MR. SCHACHTER: And similarly, can we put up

Government Exhibit 301 in evidence?

THE COURT: Yes.

(Exhibit published to the jury.)

MR. SCHACHTER: I'm sorry, can we go back again to

the page where we were at, Page 70, Payment Mechanics,

Clause 29?
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Right back to where we were.

Not 29. That one, the one that says

"Administration." There we are.

Can we just blow up that part again?

THE COURT: Still in 301, correct?

MR. SCHACHTER: Yes, Your Honor.

THE COURT: Go ahead.

Q To be clear, Mr. Mehta asked you, Is this the account

that's being used, I think that was his question.

Do you recall him asking you that?

A Not precisely, but...

Q Again, this is the account at Deutsche Bank in New York

would be the account of the bank Credit Suisse; is that

correct?

A No.

Q Whose account is it?

A VTB Capital PLC's.

Q I see. All right.

Because VTB is a subsidiary of a bank, and it has a

bank account with Deutsche Bank; is that correct?

A VTB Capital PLC is a bank.

Q Thank you.

MR. SCHACHTER: You can take that down.

Q Now, Mr. Mehta asked you questions about the EMATUM LPN

offering.
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Do you recall some questions about that?

A Yes.

Q And VTB bought the EMATUM loan participation notes from a

Dutch company; is that correct?

A I'm not familiar with the mechanics.

Q You don't know if they bought it from a Dutch what's

called a "special purpose vehicle"?

A No, I know the issuer was a special purpose vehicle.

I don't know if we bought the loan, bought the

notes. I don't know what the mechanics are around that.

Q I see.

MR. SCHACHTER: Your Honor, I believe it's in

evidence, but if not we'll offer Government Exhibit 222.

THE COURT: Any objection to Government Exhibit 222

being admitted?

MR. MEHTA: No objection.

THE COURT: Admitted. You may publish.

(Government Exhibit 222 so marked.)

(Exhibit published to the jury.)

Q This is the subscription agreement between VTB and that

Dutch company that we spoke of a moment ago; is that correct?

A Yes.

Q And do you know whether, pursuant to this subscription

agreement, what's happening is VTB is actually buying these

loan participation notes that are issued by this Dutch
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company?

A I believe we're subscribing for them.

Q Is that a difference, if you know?

A I don't know.

MR. SCHACHTER: You can take that down.

Q Now, Mr. Mehta also showed you Government Exhibit 215.

MR. SCHACHTER: Can we put that up?

Your Honor, may we publish that, in evidence?

THE COURT: Yes.

(Exhibit published to the jury.)

Q This is the offering circular for the $350 million of

loan participation notes; is that correct?

A That's correct.

Q And Mr. Mehta asked you about how VTB was what's called a

"dealer manager" on this transaction; is that right?

A That's right.

Q And I believe that you said -- he asked you who they

would be marketed to, and I believe that you said, Well, they

could be marketed to whoever will buy them.

Do you recall giving that testimony?

A Yes.

Q Fair to say that's not quite right, that it can market

them to whoever will buy them; is that correct?

A I think I also qualified that by saying whoever can also

buy them.
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Q Let's talk about who can buy them. I'd like to direct

your attention to some language right there on the front cover

in all caps and bold.

Do you see where it says that: The notes and the

loan have not been, and will not be, registered under the

United States Securities Act of 1933 or with any securities

regulatory authority of any state of other jurisdiction of the

United States. The notes may not be offered or sold within

the United States or to, or for the account or benefit of,

U.S. persons, except pursuant to an exemption from, or in a

transaction not subject to, the registration requirements of

the Securities Act. The notes are being offered and sold

outside the United States to non-U.S. persons in reliance on

Regulation S under the Securities Act.

Do you see that?

A Yes.

Q And what this is saying is that VTB -- withdrawn.

What it's saying is that these loan participation

notes, they don't need to be registered with the United States

Securities and Exchange Commission; is that correct?

A That's my understanding.

Q And that's because these are what are called "offshore

securities transactions;" is that correct?

A That's my understanding.

Q There are a number of things that VTB has to do in order
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to avoid the obligation to register these securities with the

Securities and Exchange Commission; is that correct?

A I don't know if it's VTB's obligation to register them.

Q Well, do you know that in order to market them under

Regulation S, VTB has to believe that the buyers will be

offshore when they place their orders to buy?

Do you have that understanding?

A I'm not a U.S. securities lawyer, so I don't know.

Q Mr. Mehta asked you about something called "seasoning"

and he asked you whether the loan participation notes can be

sold by VTB after seasoning.

Do you recall those questions?

A Yes.

Q Isn't it correct that VTB can never make any directed

selling efforts in the United States except to money managers

who may be buying for offshore entities who would actually be

doing the purchasing of those LPNs?

Do you have that understanding?

A As I've said before, I'm not a U.S. securities lawyer, so

I'm not qualified to answer these questions.

Q And, again, only because Mr. Mehta asked you about

seasoning --

A I've heard of seasoning --

THE COURT: Don't interrupt. It's not an argument.

Let him ask the question, respond to the question.
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Hang on, hang on.

Pose the question, answer the question. Go ahead.

Q Do you have an understanding that under Regulation S, a

money manager who may be buying a security for an offshore

entity is deemed a non-U.S. person?

Do you have that understanding?

A I'm not a U.S. securities lawyer, so I really don't know

what the restrictions are on, you know, whether it's money

managers or not.

Q Now, putting aside the EMATUM LPN offering, Mr. Mehta

also showed you Government Exhibit 666, which this close to

Halloween makes mean nervous.

MR. SCHACHTER: Can we publish, Your Honor,

Government Exhibit 666?

THE COURT: Carefully, yes.

Q And this relates to a different transaction. This has to

do with the exchange of the EMATUM LPNs for Eurobonds.

Is that right?

A That's correct.

Q So the loan participation notes for EMATUM were issued in

2013; is that right?

A Yes.

Q And then at some point now in early 2016, the Republic of

Mozambique is offering to exchange, swap out, those loan

participation notes for what are called "Eurobonds"?
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A Correct.

Q And that's what this document that Mr. Mehta showed you

is all about. This is about the offer by the Republic of

Mozambique to switch out LPNs for Eurobonds.

Is that correct?

A Correct.

Q And those are going to be issued by the Republic of

Mozambique?

A Yes.

Q Now, Mr. Mehta asked you a lot of questions about what is

and is not in this document; do you recall those questions?

A Some of them.

Q He asked you whether there's anything in here about

certain payments.

Do you remember him asking you that?

A Oh, yes, yeah.

Q To be clear, the only person that is doing the speaking

in this particular document is the Republic of Mozambique; is

that correct?

A That's my understanding.

Q This is a disclosure by the Country of Mozambique to

holders of loan participation notes that is describing to them

the -- their offer to exchange those LPNs for Eurobonds?

A Yes.

Q And because it is a confusing term, a "Eurobond," that's
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just a debt instrument that is going to be paid in a currency

that is not that country's own currency; is that correct?

A That's correct.

Q So, would it be correct that if Egypt were to issue a

bond but it happened to be in U.S. dollars, then you'd call

that a Eurobond even though Egypt is not in Europe?

A Correct.

Q Now, these Eurobonds, after the exchange, they are going

to be listed and publicly tradeable; is that correct?

A I don't know if they're listed.

Q Do you recall they were listed on the Irish Stock

Exchange?

A I seem to remember that, yes.

MR. SCHACHTER: Maybe we can find that portion.

It's on the front page, if we turn, Mr. McLeod, to Exhibit

666, where it references that provision.

Can we just have a moment, Your Honor?

THE COURT: You may.

MR. SCHACHTER: Actually, we'll take that in turn,

Mr. McLeod. We'll come back to that in just a minute.

Q I'd like to just take you through some additional

language in this exhibit that Mr. Mehta showed you. First,

right on the front page --

MR. SCHACHTER: Can we blow up where it talks about

these Eurobonds that are going to be offered?
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Q These say -- this provision says that the notes have not

and will not be registered under the U.S. Securities Act of

1933 or with --

MR. SCHACHTER: Could you go up just a little bit

further, Mr. McLeod?

Q Right there, in what's like the fourth paragraph of this

document, it says that the notes are not going to be

registered under the U.S. Securities Act and may not be

offered or issued within the United States except pursuant to

certain exemptions.

Do you see that?

A Yes.

Q And then it goes on to say that the notes were offered

and issued outside the United States, in reliance on

Regulation S under the Securities Act, and within the United

States to qualified institutional buyers within the meaning of

Rule 144A.

Do you see that?

A Yes.

Q And that 144A and that term "qualified institutional

buyer," do you understand that to mean not a person but the

buyers need to be an institution that has more than a hundred

million dollars?

Do you understand that?

A I wouldn't be able to tell you if it was 100 million or
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200 million. I'm not a U.S. securities lawyer.

Q And then right below that, do you see where it says that

the prospectus --

And that's this document that Mr. Mehta showed you;

is that correct?

A Yes.

Q It says that this prospectus has been approved by the

Central Bank of Ireland as competent authority, and it says

this prospectus constitutes a prospectus for the purposes of

the prospectus directive.

Do you see that?

A Yes.

Q And in the last sentence of that paragraph, do you see

where it says: Application has been made to the Irish Stock

Exchange for the notes to be admitted to the official list and

to trading on its regulated market.

Do you see that?

A Yes.

Q Does that help you remember that this document that

Mr. Mehta showed you talks about Eurobonds that are going to

be traded on the Irish Stock Exchange?

A Yes, it's listed in Ireland.

Q And right here, also on the first page of this document,

it also talks about how these -- how one actually goes through

the mechanics of settlement of their purchase or sale of these
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Eurobonds; does it not?

A Yes.

Q It says that the unrestricted global note and the

restricted global note have been registered in the name of

Citivic Nominees Limited, and it says that they're deposited

with Citibank Europe, as common depositary for Euroclear and

Clearstream.

Do you see that?

A Yes.

Q Do you understand Euroclear and Clearstream are what are

called "European depositaries"?

A Yes.

Q And "depositary," that's the entity that receives the

security that some institution is going to buy and it also

receives the money that some institution is going to pay, and

then, once they have both of those things in their proverbial

hands, then they complete the transaction.

Do you have that general understanding?

A I don't know.

Q Do you know that Euroclear and Clearstream are based in

Brussels and in Luxembourg?

A Yes.

Q Do you understand that they are the depositaries for

these Eurobonds?

A I understand they're the depositaries. I'm not sure if
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the money is paid directly to them from paying agent.

Q Do you understand that they hold the securities --

A Yes.

Q -- that would be sold?

THE COURT: Don't answer until he completes the

question.

Put the question again, and then we'll have the

answer.

Q Do you understand that those depositaries, Euroclear and

Clearstream, hold the securities that somebody would be

buying?

A That's my understanding.

Q So, those securities are held in Brussels or in

Luxembourg and those are the securities that someone would

buy?

A That's my understanding.

Q I want to point you to a few other provisions in this

exhibit that Mr. Mehta showed you. I'd like to direct your

attention to the very next page, at the very bottom of that

second page of this document.

By the way, you understand this goes to these LPN

holders; is that correct?

A The document?

Q Yes.

A Yes.
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Q Just looking at the very bottom of the second page, it

says that the notes have not been approved or disapproved by

the U.S. Securities and Exchange Commission.

Do you see that?

A Yes.

Q And if we can now turn to page little five, or Romanesque

five, do you see where there's a section on forward-looking

statements?

Do you see that this page is titled:

Forward-looking Statements?

A Yes.

Q And "forward-looking statements," those are things like

projections; is that correct?

A I haven't read the document.

Q Would a forward-looking statement also be something like

an undertaking that is something that you're going to do in

the forward, looking forward, if you know?

A I don't.

Q In this section on forward-looking statements, do you see

where it says that --

MR. SCHACHTER: Let me go a little bit higher than

that, Mr. McLeod, starting just a few lines before "external

factors."

Q Do you see where it says: While the issuer believes that

its assumptions are reasonable, it cautions that it is very
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difficult to predict the impact of known factors and, of

course, it is impossible to anticipate all factors that could

affect the actual performance of Mozambique's economy.

Do you see that?

A Yes.

Q And it goes on to talk about the factors that an investor

should be thinking about before agreeing to this exchange of

its LPNs for Eurobonds; is that correct?

A That's how I'm reading it.

Q And it's telling investors that they should consider

things like volatility in global commodity prices; is that

correct?

A Yes.

Q It says: You should consider the possibility of a global

economic downturn, which could affect Mozambique's economy.

A Yes.

Q And then it also talks about internal factors that an

investor really needs to be thinking of before they consider

this investment?

A That's how I'm reading it.

Q It says that they should consider that investing in

securities involving emerging markets, such as Mozambique,

generally involve a higher degree of risk than more developed

markets.

Do you see that?
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A I do.

Q It speaks of the volatility and even violence related to

the acquisition or maintenance of political power in

Mozambique?

A Yup.

Q At the bottom of this page, it tells investors about that

they need to consider potential cancellations and delays in

liquified natural gas exploration, development, and production

projects for reasons beyond the issuer's control that could

have a material adverse effect on Mozambique's economy in the

future.

MR. MEHTA: Objection.

THE COURT: Overruled.

Q It also tells investors that they should consider the

failure to address actual and perceived risks of corruption

and money laundering, which may adversely affect Mozambique's

economy and ability to attract foreign direct investment.

Do you see that?

A I do.

Q And to be clear, this is Mozambique itself telling

investors that they need to be mindful of Mozambique's failure

to address actual and perceived risks of corruption and money

laundering; is that correct?

A Yes.

Q And I'd like to direct your attention to Romanesque
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seven, under "Enforcement of Civil Liabilities." And here

too, Mozambique says -- this, I believe, relates to the same

topic as the -- well, withdrawn.

Here, it says that the issuer -- that's

Mozambique -- has submitted to the jurisdiction of the Courts

of England and waived any immunity from the jurisdiction,

including sovereign immunity of such courts, in connection

with any action arising out of or based upon the notes brought

by any holder of notes.

Is that correct?

A That's correct.

Q And this is similar to the topic that we discussed

earlier that was addressed in those opinion letters that we

looked at as well as in the facility agreement that we looked

at?

A The question of jurisdiction?

Q Yes.

A It is the same.

Q I'd like to direct your attention to Page 5 of this

disclosure to investors. Under the paragraph "Use of

Proceeds," it actually says here that the issuer is not going

to be receiving any proceeds from the notes, which will be

issued in exchange for the existing notes.

Do you see that?

A Yes.
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Q And that's because in connection with -- this is an offer

simply to exchange those LPNs for Eurobonds; is that correct?

A That's correct.

Q It is not a request for anybody to provide any additional

money; is that correct?

A That's correct.

Q And then I'd like to turn your attention to Page 6. And

here, again, investors are told about the risks relating to

the Republic of Mozambique.

Is that what this section says?

A It's a summary.

Q It's a summary of some of those same risks that

Mozambique had already discussed with investors a few pages

earlier; is that correct?

A I believe it's probably a summary of the risk factor

section.

Q Which is still to come.

A Yes.

Q And one of -- in this summary of -- so that's -- in the

summary, there's also --

MR. SCHACHTER: If we turn to the next page,

Mr. McLeod, on Page 7. The fourth bullet point, please.

Q Here, again, in the same document, Mozambique is telling

investors that a risk here is the failure to address actual

and perceived risks of corruption and money laundering, which
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may adversely affect Mozambique's economy.

Is that correct?

A Correct.

MR. SCHACHTER: And then if we can turn to Page 9,

which is just a couple pages later.

Q This is an entire section on risk factors; is that right?

A Yes.

Q I believe that Mr. Mehta actually pointed you to a part

of these risk factors; is that correct?

A He did.

Q I just want to highlight a couple of other provisions, in

addition to the ones Mr. Mehta highlighted.

Under "Risk Factors," this is telling investors that

an investment in the notes involves a high degree of risk. It

says: You should carefully consider the risks described

below, as well as the other information contained in this

prospectus, before investing in the notes.

Do you see that?

A Is the question do I see that?

Q Yes.

THE COURT: That's the question, do you see it?

A I do see it.

Q Okay. And it goes on to say: Any of the following risks

could materially adversely affect Mozambique's economy and an

investor's investment in the notes.
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And it goes to say that: The risks described below

are not the only risks that Mozambique faces. Additional

risks and uncertainties not currently known to Mozambique may

also materially affect Mozambique's economy.

Is that correct?

THE COURT: What you're asking the witness is if

that's what the document says?

MR. SCHACHTER: Yes, Your Honor.

THE COURT: He's asking you if that's what the

document says.

A That is what the document says.

Q Here again, it also says that: Investing in securities

involving emerging markets, such as Mozambique, involve a

higher degree of risk than more developed markets.

Is that right?

THE COURT: When you say "Is that right?" are you

asking this witness is that what the document says?

MR. SCHACHTER: Yes, Your Honor.

THE COURT: Why don't you ask the witness if that's

what the document says, as opposed to "Is that right?" because

I wouldn't want you to confuse the witness or the jury with

having the witness say that the statement read is

quote/unquote right, as opposed to an accurate reading of what

is in the document, which is in evidence?

Because I know you're not trying to mislead the jury
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or trying to mislead the witness.

Why don't you ask that question.

And then, ladies and gentlemen, it's a little past

1:30. We'll take our hour and 15 minute luncheon recess.

So, why don't you ask the question, Is that what the

document says?

Q Is that what the documents says?

A It does.

THE COURT: Ladies and gentlemen of the jury, we'll

now take our hour and 15 minute luncheon recess.

I'll ask the witness not to speak with anyone about

her testimony during luncheon recess.

Have a good lunch and we'll see you in an hour and

15 minutes. Thank you.

(Jury exits.)

THE COURT: You may step down, ma'am. Thank you.

The jury has left the courtroom, the witness is in

the process of leaving the courtroom, the Defendant is still

present.

Do we have any procedural issues to address outside

of the presence of the jury but in the presence of the

Defendant?

And all counsel, please, ladies and gentlemen of the

public, you may be seated.

Any issues to address?
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MR. MEHTA: Not from the Government, Your Honor.

MR. SCHACHTER: No, Your Honor.

With respect to the next witness, I conferred with

Ms. Moeser about some objections that we will have with

respect to the next witness. We'll continue to confer with

her over the lunch break, but I do believe there will be some

document issues that Your Honor will need to decide at some

point.

THE COURT: Let's talk about that. You can sit down

for the moment.

How much longer do you anticipate having on your

cross?

Obviously, there will be redirect. There will be

time for redirect.

How much longer do you envision being with this

witness?

MR. SCHACHTER: I anticipate, I think, one hour,

Your Honor.

THE COURT: All right. That's fine.

Now, with respect to the documents that you're

talking about, who is the next witness?

MS. MOESER: Your Honor, the next witness is Andrew

Burton.

THE COURT: Just generally, what do you anticipate

the issues to be; generically, if you will?
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MR. SCHACHTER: Hearsay.

THE COURT: Well, then, we don't need to waste much

time.

MR. SCHACHTER: For example, Your Honor --

THE COURT: No. I'll look at the documents and then

I'll rule. Hearsay, that I can do.

MS. MOESER: Yes, Your Honor. You have ruled on

some of these documents.

THE COURT: I'm sure I have. But if they're going

to be documents that are going to be shown to me, you might as

well just stack them up like airplanes over O'Hare, and I'll

be ready to rule with respect to hearsay objections.

Whether or not I ruled with respect to the

objections before, I'll be happy to be reminded of my previous

rulings. And I'm sure counsel will not revisit rulings unless

you feel that there's been a change in Second Circuit or

Supreme Court authority dealing with hearsay issues that I've

already ruled on, because I know it's cutting edge from my

Appellate Court brother and sister judges.

Anything other than the hearsay objections I get to

look at after lunch?

MR. SCHACHTER: No, Your Honor, not from the

defense.

MS. MOESER: No, Your Honor.

THE COURT: Anything from the Government?
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MR. BINI: Your Honor, I just wanted to raise --

THE COURT: Pull the mic closer to you, Mr. Bini.

MR. BINI: If the cross of this witness is going to

be an additional hour, I think at some point Mr. Mehta is

going to start objecting on the basis of Rule 611 and Delaware

v. Van Arsdall in terms of the Court's ability to control

trial where we've had a cross-examination that I think at this

point is now the length of the direct examination.

And I think at some point, it gets so cumulative,

particularly where the defense attorney is just asking the

witness to read documents that are in evidence.

THE COURT: You mean like you asked the FBI man to

read e-mails that are in evidence?

MR. BINI: That's true.

THE COURT: I'm just saying, I'm just saying, I have

this thing about sauce for geese and sauce for ganders. As we

say in the law: Really, dude?

Okay. At some point, if I get objections, I will

rule on them. But, remember, if the objection is he's just

asking the witness to read from a document that's in evidence,

I might be moved to say something in front of the jury: Oh,

like the ones you had the FBI man read?

And we all know how that goes. So, I would just

suggest to you, as I've said throughout, the jury is smart,

the jury gets it, and I don't know why you guys think it's
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really a good idea to have witnesses asked about documents

that are in evidence, that you read and then you say to the

witness, Is that what the document says?

Because the jury is not commenting, unless you

consider eye rolls commenting, when the lawyers ask the

witnesses to read at length, approaching ad nauseam,

approaching Rule 611, documents that are in evidence and which

the jury, which is really smart, gets and can read.

I'm just saying, I told you about the one time I

served as a juror and repetition was a killer for both sides

in that trial. I have no idea what this jury is thinking, we

won't know until they render their verdict. I can just tell

you about my one life experience as a juror.

I'll repeat it if you'd like because I know how

repetition -- you get the idea. You're experienced counsel

who are now going to enjoy your lunch.

MR. SCHACHTER: Thank you, Your Honor.

MR. JACKSON: Thank you, Judge.

(Luncheon recess taken.)
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AFTERNOON SESSION

(In open court - jury not present.)

THE COURTROOM DEPUTY: All rise.

(Judge WILLIAM F. KUNTZ, II entered the courtroom.)

THE COURTROOM DEPUTY: The Honorable William F.

Kuntz, II presiding.

THE COURT: We have the appearances and we are just

awaiting production of the defendant. The jury is not yet

present.

Do we have any procedural issues?

MR. BINI: Not from the Government.

THE COURT: From the defense?

MR. SCHACHTER: No, Your Honor.

THE COURT: Thank you.

Mr. Jackson will you please tell the CSO to bring

the jury in.

(Jury enters.)

THE COURT: Welcome back, ladies and gentlemen of

the jury. Thank you for your patience. We appreciate it. We

will proceed with the cross-examination which I know will be

the model of efficiency.

MR. SCHACHTER: That's a lot of pressure, Your

Honor.

THE COURT: Isn't it though? And I'm just getting

started.
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BY MR. SCHACHTER: (Continuing.)

Q Ms. Leemhuis, I would like to start by speaking about

Government Exhibit 3068-1. You should now remember it.

MR. SCHACHTER: Your Honor, may we publish it?

THE COURT: You may. It's in evidence.

(Exhibit published.)

BY MR. SCHACHTER:

Q Do you recall this is the e-mail Mr. Mehta asked you

about which Mr. Boustani had forwarded some contracts and

change orders and they were forwarded to somebody named Hamet

Aguemon. Do you recall that?

A I do.

Q And that got forwarded on to you; is that correct?

A Correct.

Q And then Mr. Mehta also showed you a copy of the

attachments to this e-mail, do you recall that?

A Yes.

MR. SCHACHTER: And if we can please put up

Government Exhibit 3068-D.

THE COURT: In evidence?

MR. SCHACHTER: Yes, Your Honor.

(Exhibit published.)

BY MR. SCHACHTER:

Q Do you recall that Mr. Mehta showed you that this is the

contract between Privinvest and Proindicus from January of
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2013; do you remember that?

A I do.

Q And specifically Mr. Mehta directed your attention to

page nine of this contract, Section M. Do you see that?

MR. SCHACHTER: If you could highlight, not just

that but Section L through N.

BY MR. SCHACHTER:

Q Mr. Mehta had you go over this clause M and I believe you

said you recall reading it carefully and it was important to

you. Do you remember that testimony?

A Yes.

Q And I guess I should ask, this is a contract between

Privinvest and Proindicus and so this is a representation from

Privinvest to who?

A They were both representing to each other.

Q So Privinvest is making representations to Proindicus and

Proindicus is making representations to Privinvest; is that

correct?

A That's correct.

Q Now, looking at these clauses that we're looking at, the

clause right above remuneration to third parties is called

applicable law in arbitration. Do you see that?

A Yup.

Q And it makes a reference to some international sale of

goods, something called the uncitral, do you see that?
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A Uncitral.

Q And you've familiar with whatever that is?

A I've heard of it before.

Q Thank you. And after that there's something called force

majeure. Do you see that?

A Yes.

Q In your experience to lawyers often draft contracts like

this?

A In what way are you asking?

Q Let me ask it this way, do you know any normal people

that use the terms uncitral or force majeure?

MR. MEHTA: Objection.

MR. SCHACHTER: I'll withdraw, Your Honor.

THE COURT: Normal and lawyers has to be an

oxymoron, as the jury will I am sure agree, but let's keep

going.

MR. SCHACHTER: Yes, Your Honor.

BY MR. BINI:

Q You at VTB sometimes draft contracts that VTB will enter

into; is that correct?

A Yes.

Q And sometimes those contracts can be very long; is that

fair to say?

A I tend to outsource my drafting of long contracts to

other lawyers.
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Q But you would be involved, perhaps, in the drafting of

long contracts -- lawyers are often involved in the drafting

of those long contracts; is that right?

A Yes.

Q And -- but sometimes those contracts, they're not signed

by the lawyers who draft them; right?

A They're never signed by the lawyers who draft them.

They're signed by the counterparties who enter into them.

Q Sometimes they're signed by VTB employees?

A If VTB is signing the contracts, it will be signed by VTB

employees on behalf of VTB.

Q The lawyers that are involved in the crafting of those

contracts, they may know every single word because they're the

ones that wrote them, fair to say?

A I -- potentially.

Q Is it possible that sometimes the VTB employees that are

signing those contracts have not themselves read every single

word of the very long contracts that the lawyers have written;

is that possible?

A It is possible.

Q And fair to say you do not have any personal knowledge as

to whether Jean Boustani read the provision on applicable law

and arbitration, remuneration to third parties, force majeure

or any of the provisions in this particular contract, do you?

A I do not know what part of this contract he read, or did
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not read.

Q Now, now I think Mr. Mehta showed you the signature

portion of this contract and can we turn to that?

(Exhibit published.)

BY MR. SCHACHTER:

Q It has Mr. Boustani's signature and is dated January 18,

of 2013; do you see that?

A I do.

Q And in the e-mail that Mr. Mehta showed you, Mr. Boustani

is then forwarding this contract and a number of change orders

to Mr. Aguemon -- is it Mr. Aguemon?

A I believe so.

Q He forwards that to Mr. Aguemon at VTB in November of

2013; is that correct?

A That's the date, yes.

Q And fair to say you don't have any idea whether

Mr. Boustani gave any particular thought to subparagraph M of

that contract before he forwarded it to Mr. Aguemon nine

months after he signed it, do you?

A I do not.

Q Can we go briefly to 3068-D the contract, the front page.

In this contract Privinvest is not making any

representations to VTB Capital; is that correct?

A That's correct.

Q In fact, at the time that this contract was signed back
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in January, VTB had no involvement in any loan to Proindicus

or anything having to do with Mozambique; is that correct?

A Correct.

Q And Mr. Mehta also show you the change orders. Do you

remember that?

A Yes.

Q I'm going to show you Government Exhibit 3068-C.

MR. SCHACHTER: Can we turn to the scope of supply

in this change order?

(Exhibit published.)

BY MR. SCHACHTER:

Q At the bottom of the page do you see here it lists what

Privinvest is required to deliver to Privinvest -- I'm sorry,

too many Ps.

Does this say what Privinvest is required to provide

to Proindicus in this contract?

A Yes.

Q And do you know that, in fact, Privinvest provided every

single thing that it had contracted to provide to Proindicus

in Mozambique? Do you know that?

A No.

Q Mr. Mehta also showed you Government Exhibit 29 --

MR. SCHACHTER: And, Your Honor, may I publish that

briefly?

THE COURT: Yes, it's in evidence.
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(Exhibit published.)

BY MR. SCHACHTER:

Q This was would of the lope agreements that Mr. Mehta

showed you, do you remember that?

A Correct.

Q And he directed your attention specifically to page 19,

paragraph 3.1. The reference to the borrower -- so, just to

be clear, this is an agreement -- withdrawn. The borrower is

Proindicus; is that correct?

A That's correct.

Q And, so, this is I believe you called it an undertaking;

correct?

A Yes.

Q This is a promise by Proindicus to do some act in the

future?

A Yes.

Q This is Proindicus that is making the representations and

promises in this contract with Credit Suisse; is that correct?

A That's correct.

Q Privinvest is not a party to this loan agreement; is that

right?

A It is not.

Q Mr. Boustani is not a party to this loan agreement; is

that correct?

A That's correct.
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Q So neither Privinvest nor Mr. Boustani are saying

anything, promising anything or representing anything to

anyone in this agreement; is that correct?

A That is correct.

Q And, again, you have no idea if Mr. Boustani ever read

clause 3.1 on page --

THE COURT: "Again" would suggest asked and

answered. If there were an objection to asked and answered, I

would sustain it. So why don't you not ask again as you just

indicated that you were doing. Next question.

BY MR. SCHACHTER:

Q You don't have any idea whether Mr. Boustani ever read

page 19, paragraph 3.1 of this agreement between --

THE COURT: Sustained. The witness has already said

she doesn't know what Mr. Boustani read or didn't read. Let's

move on, counselor.

MR. SCHACHTER: Yes, Your Honor.

THE COURT: Yes, I told you a lot of pressure was

coming.

BY MR. SCHACHTER:

Q And as part of -- you describe certain things that VTB

will look at for extending the loans?

A Yes.

Q You described that generally?

A Generally.
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Q And one of the -- you talked about VTB's involvement in

the issuance of loan participation notes?

THE COURT: Sustained, asked and answered.

MR. SCHACHTER: Your Honor, may I offer Government

Exhibit 2791.

THE COURT: Any objection to 2791?

MR. MEHTA: No objection.

THE COURT: Admitted.

(Government Exhibit 2891 received in evidence.)

THE COURT: You may publish it.

(Exhibit published.)

BY MR. SCHACHTER:

Q If we look at the second e-mail and from there to the

bottom, do you see the subject is EMATUM procurement contract?

And this is an e-mail from September 22, 2014. And do you see

where Ms. Kouznitsyna, first name Natalia, who is that?

A She's a colleague of mine from VTB.

Q And she says: Checked yes, we didn't receive procurement

contract for EMATUM and also facility agreement in the EMATUM

deal doesn't refer to procurement contract.

Do you see that?

A Yes.

Q And before that she writes: I will have a look, but

don't think we were provided contracts for EMATUM. Do you see

that?
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A Yes.

Q Is it accurate that, in fact, VTB had not received the

Privinvest contract with EMATUM before September 2014, if you

know?

A Based on this e-mail it looks like we did not.

Q But -- if that mattered to VTB before offering any loan

relating to EMATUM, VTB could have asked for the contract that

Privinvest had signed?

A I didn't work on EMATUM.

THE COURT: Next question.

MR. SCHACHTER: May I have just a moment, Your

Honor?

THE COURT: Sure.

BY MR. SCHACHTER:

Q We spoke before the break about opinion letters from

Clifford, Chance and from a Mozambican law firm, do you

remember that?

MR. MEHTA: Objection.

THE COURT: He just setting it in the witness' mind.

I will overrule the objection.

BY MR. SCHACHTER:

Q Were you shown reliance letters relating to Proindicus

and MAM?

MR. SCHACHTER: Your Honor, we'll now offer the ones

for EMATUM. We will offer Defense Exhibit 5617 and 5618.
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THE COURT: Publish them to this the prosecutors and

see if there's any objection.

MR. MEHTA: May I have a hard copy?

No objection, Your Honor.

THE COURT: To 5617. How about 5618?

MR. MEHTA: No objection, Your Honor.

THE COURT: Admitted. You may publish.

(Defense Exhibits 5617 and 5618 received in

evidence.)

MR. SCHACHTER: Your Honor, may I provide

Mr. Jackson with a hard copy?

THE COURT: Mr. Jackson, would you take the hard

copy up to the witness, please.

(Exhibit published.)

BY MR. SCHACHTER:

Q Ms. Leemhuis, I'm showing you Defendant's Exhibit 5617

which is an opinion from Clifford Chance to VTB Capital titled

Clifford Chance Opinion Letter dated September 5, 2013. Do

you see that?

A Yes.

Q And this relates to the facility agreement dated August

30, 2013 between EMATUM and Credit Suisse; is that correct?

Do us in the first paragraph it refers to that?

A Yes.

Q And I'll direct your attention to a couple of provisions
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here. First, on the third page of the exhibit do you see

where it makes reference to opinion documents? Section 1.1.

And do you see the reference to both the EMATUM facility

agreement as well as the Government guarantee?

A Yes.

Q And then just very quickly I will direct your attention

to paragraph 2.1. And is this provision very similar to the

legal, valid, binding and enforceable obligations provision of

the other Clifford, Chance opinions that we saw?

A Yes.

Q And then I will direct your attention to the next page;

the section on governing law and submission to jurisdiction.

And are these very similar to the provisions that we saw

earlier about how the contracts are governed by English law

and the parties submit themselves to the jurisdiction of the

courts of England?

A Yes.

Q All right. You can put that one aside and then I will

just briefly ask you to take a look at Defendant's Exhibit

5618 which is -- is it correct that this is from the same

Mozambican law firm that we saw the reliance letter from

before?

A Yes.

Q And looking at paragraphs A and B again, is this offering

an opinion on the EMATUM facility agreement as well as the
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Government guarantee?

A Yes.

Q April then briefly I will ask you to take a look at page

six, paragraph 2.3. Do you see where it says under the

heading Public Procurement in Relation to the Project where it

says: No public procurement approvals are required under the

laws of the Republic of Mozambique in relation to any

obligors' entry into, exercise of its rights or performance of

its obligations under the transaction documents to which it is

a party.

THE COURT: Is there a question?

Q Do you see it?

A I do.

Q And the project being referred to here is the EMATUM

project; is that right?

A Yes.

Q And then very briefly I will direct your attention to

2.12 and 2.13 on page 11, sections on governing law and

submissions to jurisdiction. And my question is are these

provisions similar to the provisions in the Mozambican law

firm's letter we saw with respect to the other loans?

I'll withdraw and ask another question to try to

comply with the Court's instructions.

THE COURT: Oh, you'll comply.

BY MR. SCHACHTER:
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Q This subject here relates to the governing law and the

submission to jurisdiction relating to the EMATUM contract; is

that correct?

A That's correct.

Q Okay, you can put those aside.

Ms. Leemhuis, Mr. Mehta asked you about a man name

Markram Abboud. Do you recall those questions?

A I do.

Q And he asked you if it would be important to know that

Mr. Abboud had been paid by Privinvest. Do you remember him

asking you that question?

A Yes.

Q Fair to say, Ms. Leemhuis, that to this day you don't

have any knowledge that Privinvest paid anything to

Mr. Abboud, do you?

A I have no knowledge.

Q Mr. Abboud was the CEO of the middle east and Africa for

VTB Capital; is that correct?

A I believe that was one of his titles at one point.

Q I'm not asking you the substance of the communications,

but has VTB Capital been receiving updates as to what's been

happening during the course of this trial? Just yes or no,

not the substance.

A Yes.

Q And are you aware that there was testimony by a man named
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Andrew Pearse about payments supposedly made to Mr. Abboud?

A I am aware.

Q You have worked directly with Mr. Abboud; is that

correct?

A I have.

Q Is it correct that you never saw him to do anything that

did not perceive to be in VTB's interest?

A That is correct.

Q And, in fact, VTB has issued a statement that it has seen

no evidence supporting Mr. Pearse's allegations about

Mr. Abboud; isn't that correct?

A I haven't seen the statement.

Q Do you know that VTB said we have seen no evidence that

Mr. Abboud or any other --

MR. MEHTA: Objection.

THE COURT: Sustained.

BY MR. SCHACHTER:

Q Mr. Abboud remains employed at VTB to this day; is that

correct?

A That's my understanding.

Q And, in fact, has he been promoted?

A What, yesterday or since when?

Q Over the last few years.

A He has.

Q Now, Ms. Leemhuis, fair to say you certainly did
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absolutely nothing wrong in connection with any of these

loans, fair to say?

A Fair to say.

Q But, prior to being interviewed -- prior to agreeing to

come to the United States to be interviewed by the prosecutors

in this case, you asked for something called a safe package

letter that would assure you that you would not be arrested if

you came into this country; isn't that correct?

A I didn't ask for it. I was offered it.

Q And you received that?

A I did.

Q I have a question about VTB's policies. VTB sometimes

uses the assistance of third parties for consultants to

introduce VTB to transactions or to areas of business; is that

correct?

A We rarely use intermediaries. It's not considered to be

within policy to do it. It's very rare.

Q Do your policies specifically permit it and address it?

A They specifically say that need needs to be approved by

several committees because it's very sensitive and we almost

never do it.

Q But if approved, it can be done at VTB?

A I've seen it done once or twice.

Q Now, you testified that VTB would not have made the loans

in this case if it knew that there had been payments to



Leemhuis - cross - Schachter

SN OCR RPR

2038

officials in Mozambique. Do you recall that?

A I do.

Q But you would agree with me, would you not, that VTB was

aware that there was a significant risk that there could be

payments to Mozambican officials?

A We were not.

Q You were on the deal team for the Proindicus loan; is

that correct?

A That is correct.

Q And were you involved in preparing a memo to something

called the credit and investment committee?

A I was not.

Q I'm going to show you what's been marked as Defendant's

Exhibit 5523-C.

MR. SCHACHTER: And we'll offer it?

THE COURT: Any objection to 5523-C?

MR. MEHTA: Could I have a hard copy, please?

THE COURT: Yes.

MR. MEHTA: No objection.

THE COURT: Admitted.

(Defense Exhibit 5523-C received in evidence.)

THE COURT: You may publish.

(Exhibit published.)

BY MR. SCHACHTER:

Q This is something called a credit and investment
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committee memorandum; is that correct?

A That's correct.

Q And your name is listed as being a member of the deal

team; is that right?

A That's correct.

Q And this relates to the $118 million loan to Proindicus?

A That's correct.

Q I would like to direct your attention to page six. The

paragraph under Fiscal Policy and Debt, the paragraph that

starts, That said, do you see that? I should ask, this is a

memorandum -- what is the credit and investment committee?

A It's the credit committee of the bank. They will decide

whether or not they want to take on the risk of the borrower

effectively so they will look at whether or not they want to

lend the money on the profile that the borrower -- the ability

of the borrower to repay, in layman's terms.

Q So, this memorandum, this credit investment committee

memorandum, what's the purpose of the memorandum?

A It's presented by the deal team to the committee, so this

will set out kind of the structure of the deal, who the

borrower is, how the deal team thinks the money will be

repaid.

Q So does it provide -- it provides information about the

loan as well?

A Yup, the structure.
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THE COURT: Don't say "yup." Please say "yes."

THE WITNESS: Yes, yes.

THE COURT: Go ahead.

BY MR. SCHACHTER:

Q And as part of this memorandum, is one of the pieces of

information provided to the credit investment committee that

sources have pointed to high levels of corruption and lack of

transparency in Mozambique?

A It's noted the Fitch report.

Q But it's -- it is pulling out information from that

report to provide to the credit and investment committee

before it decides whether to make this loan?

A Yes.

Q And then if I can turn to another reference, to

corruption in Mozambique on the next page of the memorandum,

was the credit investment committee also told that Mozambique

fares poorly on institutional and corruption rankings only

implies that addressing more deep-rooted structural challenges

will take time to resolve. Do you see that?

A Yes.

Q And this was part of the information provided about the

loan to the credit investment committee?

A Yes. It was one of the generic risks that was

highlighted to the committee.

MR. SCHACHTER: And, Your Honor, we will offer
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Defendant's Exhibit 5523-E.

THE COURT: Any objection?

MR. MEHTA: Can we get a hard copy again, sir?

THE COURT: Yes, you will get a hard copy.

MR. SCHACHTER: Your Honor, may I provide a hard

copy of this to Mr. Jackson to provide to the witness?

THE COURT: Let's first see if there's any objection

to the document coming in.

MR. MEHTA: I'm sorry, Your Honor --

THE COURT: Any objection?

MR. MEHTA: Objection, Your Honor.

THE COURT: All right. We will have a sidebar.

(Sidebar held outside of the hearing of the jury.)

(Continued on next page.)
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(The following sidebar took place outside the

hearing of the jury.)

THE COURT: May I have the document? This is

5523-E. What is the objection to this document?

MR. SCHACHTER: Your Honor, may I also provide the

cover e-mail for this --

THE COURT: Well, I think the exhibit is 5523-E, is

that correct? That's what's being offered?

MR. MEHTA: Yes.

THE COURT: What's the objection to the exhibit

being offered?

MR. MEHTA: It's updated or unclear whether the

witness received it so I had no context to know whether it's

something she would have received or prepared or looked at or

what it was.

MR. SCHACHTER: That's my fault. I should have

offered 5523 which attached it.

THE COURT: May I see 5523?

MR. SCHACHTER: Ms. Leemhuis received this on

November 4, 2013. Her name is -- I have it highlighted here,

Your Honor.

THE COURT: She is one of the recipients, is that

what you're saying.

MR. MEHTA: I will withdraw the objection, Your

Honor.
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THE COURT: Okay.

(Sidebar ends.)

(Continued on next page.)
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(Continuing.)

MR. MEHTA: Objection withdrawn, Your Honor.

THE COURT: It's admitted. You may publish.

MR. SCHACHTER: Thank you, Your Honor.

(Defense Exhibit 5523-E received in evidence.)

MR. SCHACHTER: May I offer 5523 which is the

transmittal e-mail for that document?

THE COURT: Any objection to 5523?

MR. MEHTA: No objection.

THE COURT: Admitted.

(Defense Exhibit 5523 received in evidence.)

THE COURT: You may publish.

(Exhibit published.)

BY MR. SCHACHTER:

Q And do you see that Defense Exhibit 5523 is an e-mail

from Mr. Peter Yates to a number of people including --

including you on November 4, 2013?

THE COURT: Yes.

Q And the subject is Joint GEC and C&IC meeting Proindicus,

Republic of Mozambique. Do you see that?

A Yes.

Q What is the GEC and -- you mentioned -- the C&IC is the

credit and investment committee; is that correct?

A Correct.

Q What's the GEC?
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A The global engagement committee.

Q And what does that do?

A Its purpose is to determine whether or not we want to do

the transaction at the beginning. So it will look at the

compliance risks, reputational risks and whether or not the

business that is proposed is in line with our business plan.

Q Are members of those committees all VTB Capital or are

some from the parent company as well?

A It's a global committee.

Q So it includes VT Bank as well?

A No.

Q It doesn't include people from the parent company?

A It includes people from the investment bank, which is

separate from VT Bank.

Q I see. The investment bank, where is that located?

A The head of the investment bank is located in Moscow.

Q And do you see that there's a number of attachments to

this e-mail?

A Yes.

Q I'm going to show you one of those attachments which is

Defendant's Exhibit 5523-E.

MR. SCHACHTER: Which is now in evidence, Your

Honor. May I publish that?

THE COURT: Yes, of course.

(Exhibit published.)
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BY MR. SCHACHTER:

Q This is a document called High Risk Relationship Business

Rational Proindicus and Privinvest Shipbuilding. Do you see

that?

A Yes.

Q And this is a document that was submitted to that global

committee that you referenced as well as the credit and

investment committee?

A Yes.

Q And in the first paragraph of this document it says:

Mozambique and the context of the African continent is

considered to be one of the more-transparent jurisdiction in

terms of bribery and corruption. However, this does little to

change the international perception and the Transparency

International 2013 corruption index ranked Mozambique 123rd

out 174 countries. The Russian federation is ranked 138 in

the same index. Do you see that?

A Yes.

Q And this is part of the information provided before -- to

VTB -- to the committee that decided whether to make this

loan; is that right?

A That's right.

(Continued on the following page.)
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(Continuing)

Q And that makes a reference to something called the 2013

Transparency International Corruption Index?

Can you describe to the jury what that is?

A It's a corruption index that's published. I'm not

entirely sure what body publishes it, but it would be one that

is routinely referenced when you look at corruption rankings.

MR. SCHACHTER: Your Honor, we'll offer Defense

Exhibit 3512, which is that ranking.

THE COURT: Any objection?

MR. MEHTA: No objection.

THE COURT: You may publish. It's admitted.

(Defendant's Exhibit 3512 received in evidence.)

MR. SCHACHTER: Mr. McLeod, do you readily have the

portion on Mozambique?

It's okay. We can move on for now.

Q Now, is the reason that this document makes specific

reference to the Russian Federation comparing it to Mozambique

because VTB Bank is owned by Russia?

A I can't speculate as to why that's in there.

Q Now, I think you said that VTB Bank, does that own

VTB Capital?

A It does.

Q And VTB Bank is majority owned by the Russian Government;

is that correct?



Leemhuis - cross - Schachter

VB OCR CRR

2048

A It's 61 percent owned, yes.

Q Now, Mr. Mehta asked you what has been the impact to

VTB Capital.

Do you remember him asking you those questions?

A I do.

Q Isn't it fair to say that the main thing that impacted

VTB's -- VTB Capital's London business had nothing to do with

this case?

A I don't think that's fair.

Q Well, is it accurate that the United States Government

issued sanctions against VTB Bank because of its close

relationship with the Russian Government following Russia's

invasion of Crimea?

MR. MEHTA: Objection.

THE COURT: Overruled.

Yes or no, if you know.

A Yes.

Q And fair to say that those sanctions against VTB Bank

impacted VTB Capital's business in London; did it not?

A It altered the nature of the business, but it didn't

decline that much in the following years.

Q And VTB Capital, as you said, is based in London.

Is it also accurate that VTB Capital's business was

affected when the British Government expelled Russian

diplomats after a former Russian spy was assassinated? Didn't
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that impact VTB Capital's business?

MR. MEHTA: Objection.

THE COURT: Overruled. If you know.

A No, it didn't.

Q Well, do you know that VTB actually, in their financial

statements, specifically referenced the difficulties in the

relationship with the U.K. Government as impacting its

business.

Do you recall that?

A I haven't read the financial statements.

Q Were VTB Capital's -- was its business impacted at all

when the president of VTB Bank called the British Prime

Minister a jerk in a press conference in Moscow?

Did that impact VTB Capital's business?

MR. MEHTA: Objection.

THE COURT: Overruled.

Maybe it made it go up, maybe it made it go down. I

do not know.

Do you know?

THE WITNESS: I don't.

THE COURT: People call presidents jerks all the

time. Sometimes their businesses suffer, sometimes they are

enhanced. Sometimes they are jerks, sometimes they are not.

Can we really have some questions that relate to the

transactions, Counsel, please?
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MR. SCHACHTER: Yes, Your Honor.

Q In this document that we are looking at, 5523-E, were

there also references to how business practices in Mozambique

differ from those in western nations?

Do you recall?

A I haven't read the document in like, five years, so it

would be useful to see it.

Q I'll direct your attention to the second page.

(Exhibit published.)

Q Do you see the paragraph?

MR. SCHACHTER: Mr. McLeod, can we blow up the

paragraph that says: Whilst the active participation of

intelligence agents.

(Exhibit published.)

Q Do you see where it says: Whilst the active

participation of intelligence agents in commercial activities

is certainly unusual from a UK perspective, this is not the

case in either Mozambique or other African nations. EDD

sources confirm that the experience of foreign investors in

the oil, energy and agriculture sectors in Africa is that they

are more often than not dealing with ex-intelligence or

military leaders. This structure is considered to represent a

conscious decision of the president to ensure state assets are

managed by trusted individuals as opposed to these individuals

acting on their own.
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Do you see that?

A I do.

Q And this is part of the information that went to the

credit investment committee of VTB before making its decision

to lend money; is that correct?

A It is.

Q Now, it is true that VTB will, in the course of its due

diligence process, sometimes send people to meet with

companies in their home countries and inspect factories and

other work that's going on to which the money will be lent; is

that correct?

A That is correct.

Q VTB did not, as part of its due diligence process, seek

to interview anyone from Privinvest to find out how much it

cost to supply the equipment in these contracts; is that

correct?

A I don't know the level of due diligence that was done on

this. I wasn't involved in the due diligence.

Q You don't have any knowledge that there was any effort by

VTB to find out how much it would cost to build shipyards?

You just don't know?

A I don't know one way or the other.

Q VTB did not ask Privinvest to account for how it spent

any profits it was making on these contracts; did it?

A I don't know the level of due diligence that was done on



Leemhuis - cross - Schachter

VB OCR CRR

2052

Privinvest or the contractors or what technical due diligence

was commissioned by external third-parties.

Q Now, fair to say that before -- before VTB issued the

loan to MAM in May of 2014, there was a significant amount of

public information about how Mozambique was facing economic

difficulties.

Do you recall that?

A Do I -- are you asking me?

Q That was a poor question, I will try it again.

Do you happen to remember that in the months before

VTB lent money to MAM, that there was a lot of public

information about how Mozambique was facing economic

difficulties?

A I wasn't following the press on Mozambique before we did

the MAM transaction.

MR. SCHACHTER: Your Honor, we'll offer Defense

Exhibit 5613.

THE COURT: Any objection to 5613?

MR. MEHTA: Objection.

THE COURT: Sustained.

Next document.

Q Do you recall --

MR. SCHACHTER: Withdrawn.

Q Now, as you said, the Proindicus --

THE COURT: Sustained. Asked and answered.
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Ask new questions, Counsel.

MR. SCHACHTER: Yes, Your Honor.

Q In 2015, is it correct that Proindicus was making

positive steps to generate revenue?

A I don't know one way or the other.

MR. SCHACHTER: Your Honor, we'll offer Defense

Exhibit 5577 and 5577-A.

THE COURT: Any objection?

MR. MEHTA: Can I just have a hardcopy of this, Your

Honor?

THE COURT: Yes.

(Pause in the proceedings.)

MR. MEHTA: Your Honor, can I just have a cover

e-mail so I can see the --

MR. SCHACHTER: 5577. Your Honor, may I speak to

Mr. McLeod for just one moment?

THE COURT: Yes, of course.

MR. MEHTA: No objection, Your Honor.

THE COURT: Admitted. You may publish.

(Defendant's Exhibits 5577 and 5577-A received in

evidence.)

(Exhibits published.)

BY MR. SCHACHTER:

Q I'm going to direct your attention to a portion of

5577-A. The page entitled: Project Overview and Update.
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MR. SCHACHTER: We can look at the next page,

please, Mr. McLeod.

(Exhibit published.)

MR. SCHACHTER: Just so we have the date.

Q Do you see where it talks about the deal team memorandum

as at March 2015?

A Yes.

MR. SCHACHTER: Then can we look at the very next

page, Mr. McLeod.

(Exhibit published.)

MR. SCHACHTER: Can we just blow up the that section

with the date, please.

Q This is a credit investment committee memorandum from

March of 2015.

Do you see that?

A Yes.

MR. SCHACHTER: And if we can just look to the

project overview and update.

Q What is this document that's provided to the credit

investment committee?

A The committee gets updates on the loans that it's got

outstanding, so this is one of the updates.

Q Okay.

MR. SCHACHTER: And then could we turn to the page

project overview and update, the second, third and fourth
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bullet points.

Q Do you see where this makes reference to the VTB deal

team's due diligence visit to Proindicus in December of 2014?

A Yup. Yes.

THE COURT: No yups. Got to be yes.

Go ahead.

THE WITNESS: Yes, apologies.

THE COURT: It is all right.

Q It makes a reference to Proindicus meaningfully

progressing the projects work streams such as installing

radars, ensuring adequate receiving infrastructure for vessel

deliveries and providing required training; is that right?

A Yes.

Q It talks about the deal team's meetings with ministry

representatives?

THE COURT: Are you asking the witness if that is

what the document says? It is in evidence.

MR. SCHACHTER: Yes, Your Honor.

THE COURT: All right.

The document is in evidence. She has testified.

Let's not have readings of the documents that are in evidence.

If you have questions for this witness about the

document that's in evidence, that is fine, but let's move it

along, Counselor.

MR. SCHACHTER: Yes, Your Honor.
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Q Do you happen to recall the Mozambican Government's

efforts to introduce an import levy on all goods that would be

coming into Mozambique's ports?

A I don't have any knowledge of that.

MR. SCHACHTER: And as part of this update,

Mr. McLeod, can we just highlight the last bullet point on

this page.

Q Do you remember updates on expected revenue generations

during 2015?

A I don't. I don't attend this committee on a regular

basis.

Q All right.

MR. SCHACHTER: You can put that aside.

Q The Proindicus -- Mr. Mehta asked you about a point at

which the loan the defaulted.

But prior to their default, throughout the year

2014, Proindicus and EMATUM paid the tens of millions of

dollars in interest and principal on time; isn't that correct?

A That's correct.

Q And the same is true throughout 2015, throughout the

entire year of 2015, Proindicus and EMATUM made their interest

payments on time; isn't that right?

A The last interest payments that were made were in 2015,

yes.

Q Well, actually, isn't it true that that EMATUM and
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Proindicus -- well, EMATUM paid principal and interest of

approximately $100 million on March 11th of 2016?

A I -- I don't know EMATUM. I only know MAM.

Q Is it true that on March 21st of 2016, Proindicus paid in

excess of $52 million in principle and interest in March 21st

of 2016?

A If -- if you say-so.

THE COURT: No, it is if you say-so because the

questions from Counsel are not evidence.

A I don't know.

THE COURT: It is what the witness says that is

evidence.

So if the answer is you do not know.

THE WITNESS: I don't know.

THE COURT: That is the answer.

THE WITNESS: I don't know.

THE COURT: The answer to the question is the

witness does not know. And she told you, she knew other

entities, but not this one.

Anything else, Counsel?

MR. SCHACHTER: Yes, Your Honor. Very briefly.

THE COURT: Very briefly.

BY MR. SCHACHTER:

Q In 2015, do you recall that gas prices fell significantly

and the natural gas developments in Mozambique were halted?
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A I do recall that.

MR. SCHACHTER: And Your Honor, we'll offer Defense

Exhibit 5575-A.

THE COURT: Any objection to 5575-A?

MR. SCHACHTER: And 5575.

THE COURT: Any objection to 5575?

MR. MEHTA: If I can get a hardcopy, sir?

THE COURT: Sure.

(Pause in the proceedings.)

MR. SCHACHTER: We will withdraw that document for

now, Your Honor.

THE COURT: Okay. The document offer is withdrawn.

Anything else?

MR. SCHACHTER: Your Honor, may I have just a

moment?

THE COURT: You may.

(Pause in the proceedings.)

MR. SCHACHTER: No further questions, Your Honor.

THE COURT: Any redirect?

MR. SCHACHTER: Thank you.

MR. MEHTA: Briefly, Your Honor.

THE COURT: That is what they all say.

MR. MEHTA: Like a piece of string, Your Honor.

THE COURT: Yes. The witness is saying, boy, I am

glad I did not become a litigator.
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Go ahead.

REDIRECT EXAMINATION

BY MR. MEHTA:

Q Good afternoon, Ms. Leemhuis. Almost good evening.

A Good afternoon.

Q So a few questions for you.

You were asked a number of questions on

cross-examination where Mr. Schachter was showing you lengthy

provisions on governing law, UNCITRAL?

A UNCITRAL.

Q -- courts in England, civil liabilities, a few other

things.

Do you recall that?

A Yes.

Q Okay. Are you a United States criminal lawyer?

A No.

Q Do you know what Judge Kuntz will instruct the jury is

the law in this courthouse in this U.S. criminal case against

this man, Jean Boustani?

A I would assume, yes. I don't know -- what was the

question?

THE COURT: Now, you are really turning into a

corporate lawyer.

Q The question was, Ms. Leemhuis, do you know what Judge

Kuntz -- what law Judge Kuntz will instruct the jury applies
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in this courthouse in the United States of America in this

criminal case?

A It will be U.S. law.

Q Now, you were asked a number of questions also about your

old colleagues at Clifford Chance.

Do you remember that?

A I was.

Q And you were shown a number of very long legal opinions

about what they thought about the Government guarantee of the

various entities.

A Yes.

Q Okay. Now, do you know whether your brilliant colleagues

at Clifford Chance knew that the defendant, Jean Boustani, has

facilitated millions of dollars of payments by Privinvest to

Mozambican officials --

MR. SCHACHTER: Objection.

Q -- when they issued those opinions?

MR. SCHACHTER: Objection, Your Honor.

THE COURT: Overruled.

A They did not know.

Q Now, you were also asked about this document --

MR. MEHTA: Sorry, Your Honor.

THE COURT: I think you are taking a selfie. That

is why my law clerks will not let me anywhere near the tech,

because a selfie of the Judge would not be pretty.
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All right. Let's go. Come on.

MR. MEHTA: Yes, Your Honor.

(Exhibit published.)

BY MR. MEHTA:

Q Do you remember this document?

A Yes.

Q Okay.

THE COURT: By this document you are referring to

5523-E?

MR. MEHTA: Yes, thank you, Your Honor.

THE COURT: You are welcome.

Q Is there anywhere in this document where it says

Privinvest paid millions of dollars to Mozambican officials?

A No.

Q Okay. Is there anywhere in this document where it says

Privinvest millions of dollars to bankers at Credit Suisse in

relation to Proindicus and EMATUM loans?

A No.

Q You were asked about investor versus lender.

Do you recall that, by Mr. Schachter?

A I was.

Q Did VTB Capital lend approximately $118 million to

Proindicus?

A It did.

Q When VTB Capital made that loan, was it invested in the
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loan?

A It was.

Q Did VTB Capital make a loan of approximately half a

billion dollars to MAM?

A It did.

Q When VTB Capital made that loan, was it invested in the

loan?

A It was. Or it is.

Q Okay. Final few questions.

THE COURT: I hope so.

MR. MEHTA: Three, Your Honor.

THE COURT: I am counting.

Q Did VTB Capital wire approximately $100 million through

its New York bank account at Deutsche Bank to Privinvest?

A It wired that money to Credit Suisse.

Q The facility agent?

A Yes.

Q For the benefit of Privinvest?

A Yes.

THE COURT: That is three, but go ahead.

When I practiced I always had a few more questions,

Your Honor, because once you give a number, it never works

out.

But go ahead.

Q Did VTB Capital wire hundreds of millions of dollars
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through its New York bank account at Deutsche Bank for the MAM

loan?

A It did.

Q Would VTB Capital have made those wires through New York

bank accounts if VTB Capital knew the defendant, Jean Boustani

and Privinvest, had paid millions of dollars to Mozambican

officials and Credit Suisse bankers in connection with those

loans?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A It would not.

Q Okay.

MR. MEHTA: That's it, Your Honor.

THE COURT: You may step down and go back to your

corporate practice as a bank lawyer who does not go to

courtrooms.

(Witness excused.)

THE COURT: All right. Next witness.

MS. MOESER: Your Honor, the Government calls Andrew

Burton.

THE COURT: Please have Andrew Burton brought

forward to be sworn.

(Witness enters and takes stand.)

THE COURT: Please come forward Mr. Burton, my

Courtroom Deputy will swear you in and we will then begin your
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examination, sir.

THE COURTROOM DEPUTY: Please, raise your right

hand.

ANDREW BURTON,

called as a witness having been

first duly sworn, was examined and testified

as follows:

THE WITNESS: I do.

THE COURT: Please be seated, sir. I am going to

ask you to sit down and state your name and spell it. This

microphone in front of you will swivel just like this, when

you tilt it up and speak correctly in it, you will be heard

clearly.

THE WITNESS: My name is Andrew Burton spelled

A-N-D-R-E-W, B-U-R-T-O-N.

THE COURT: Thank you, please proceed.

DIRECT EXAMINATION

BY MS. MOESER:

Q Good afternoon, Mr. Burton.

A Good afternoon.

Q Where do you work?

A I work at Credit Suisse in London.

Q What is Credit Suisse?

A Credit Suisse is an international bank.

Q What part of Credit Suisse do you work for?
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A I work in the investment banking capital markets

division.

Q How long have you worked for Credit Suisse?

A Since 2007.

Q What is your position there?

A My hierarchical title is a managing director and my job

title is I am head of debt capital market solutions

structuring group.

Q How long have you been head of debt capital markets

solutions structuring group?

A Since late 2017.

Q What did you do at Credit Suisse before 2017?

A I was head of liability management.

Q What is liability management?

A So liability management is a group within debt capital

markets which interact with bond securities and which have

already been issued and are therefore moving around in the

secondary market and the issuer wants to interact with those

instruments in some way, either to redeem them or change the

terms of them in some way.

Q Let's tell the jury about a couple of those terms.

What's an issuer?

A An issuer is a borrower. So to make a distinction very

often there's two classic ways to borrow money, if you like.

There's loans and bond securities. When we talk about loans,
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we often talk about borrowers.

Whereas when a bond is created, it's issued in the

parlance. And so the person that has borrowed that money is

referred to as an issuer.

Q So the issuer goes with the bond.

What's a bond?

A So a bond is kind of literally that. It's a bond between

someone who wants to borrow money and someone who's willing to

lend them the money.

Again, to make a distinction perhaps between loans

and bonds, if you went to buy a house as an individual, you

would organization a mortgage on that house and that mortgage

would be in the form of a loan, i.e., there would be what we

call a bilateral relationship between the borrower, the person

who owns the house, and the lender, which would, say, be in

the U.S., say Citibank. And if you wanted to as an individual

to intervene on that loan in any way, make it longer, change

the interest rate, you would simply call up Citibank and ask

them to change it.

When a bond is created, it's like printing an IOU on

to a piece of paper and that piece of paper gets torn up into

loads of little bits and given to a number of different

people, investors in the market. Once that paper is out there

in the world, the issuer does not know where that paper is.

And so coming back to your prior question, the role
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of someone like me in a liability management is to work with

the issuer and all those people out there who they don't

necessarily know who they are at that time, to work through a

transaction.

Q And so you said bond security. Is a bond a security?

A It is, yes.

Q And you also mentioned the secondary market.

What's the secondary market?

A So we break the work that we do into primary and

secondary. So primary market refers very specifically to the

creation of instruments. Once that instrument's out in the

world and people can -- and transfer it between themselves,

that's -- that is generally called the secondary market.

Q And you're using the term instrument.

What's an instrument?

A It's a loose term for security.

Q Like a bond?

A Yeah.

THE COURT: You cannot say yeah, even with a nice

British accent. You have to say yes or no. Welcome to

America.

Go ahead.

THE WITNESS: Understood.

Q Focusing on 2012 through 2016, what types of projects did

you work on as head of liability management?
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A So the lion's share of our business is typically

refinancing business where an issuer has a short-dated bond,

let's say with one or two years left to run on it. And wants

to issue new, longer-dated debt and rather than waiting around

with the money that they've raised in the long-term and then

paying that bond back when it falls due after, say, a year,

then they would go out and try to buy that security back from

the market. So that's, I would say, 70 percent or plus more

of our business.

Then beyond that, on occasion, we'll be asked by an

issuer to look at changing the terms of a transaction. So

let's say changing a covenant because maybe the business has

changed in some way and there's a constraint in the bond

document that doesn't allow them to conduct the business they

want it do, so they'll go to bondholders and ask the

permission to change that term. And that would be called a

consent solicitation.

Or if the issuer had a desire to, rather than

raising new money and spending that money on an old instrument

kind of concurrently, but legally separately, if they wanted

to do those two things together, and say, well, I'll give you

this new instrument, if you give me the old one, then that

would be an exchange.

Q And what is a maturity on a bond?

A So again, going back to the mortgage analysis maybe. If
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you have a mortgage on a house, generally speaking, you can

prepay that whenever you want to. Normally what we would call

in bond terms par or the face value of the loan, the amount of

money you borrowed.

In the case of a bond, at the point of issuance, all

of the cash flows of a bond are fixed. So if a bond matures

two years from now, then that is the only date you would get

paid back as the -- as the person holding that bond.

And if you are doing a maturity extension, you would

go to an investor and say you currently hold a, for instance,

two-year bond, would you like to take a five-year bond in

replacement for that instrument.

Q So between 2012 and 2016 when you worked on these types

of projects, did you work with other employees in other

divisions of Credit Suisse?

A Yes.

Q What did some of those other people do in the projects?

A So the way -- so the most common division we work with in

Credit Suisse, other than the investment bank division, is

what we call the global markets group. To create a

distinction between those two, essentially, the investment

banking business is a private business where we talk to

clients, corporates, sovereigns on a private basis to think

and plan about things they may want to do in the future. And

then the global markets business is the public side of the
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business; what most people think of as the trading side. So

it's kind of like trading shares or bonds in the market.

And after planning a transaction, we take that trade

to investors. We cross the private side, we cross the, what

we call the wall, to the publish side of the business. And

it's the global markets division that will generally pursue

the public side of the transaction once it's live.

Q Was it your job working with these other people in Credit

Suisse to get business for Credit Suisse?

A I mean, I perceive my role to be a kind of -- I'm

sometimes referred to as a subject matter expert and so in my

space where people want advice around that, then I am, if you

like, deployed by the bank to give advice to clients and the

provision of that advice is part of our offering to capture

business.

So yes, but in a kind of roundabout way.

Q And earlier you mentioned corporates and sovereigns.

What are corporates?

A Corporates are just normal companies like BP, Exxon,

Apple.

Q And what are sovereigns?

A Sovereigns are Government states.

Q Did you have to seek approval for your projects from

senior committees at Credit Suisse?

A We did, yes.
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Q What types of committees?

A So the primary committee we have within the investment

banking division we call IBC or the investment banking

committee.

In the case of this transaction, that was what we

called a global IBC where both the United States or -- it's

based in New York and IBC is convened alongside the European

IBC. So that is -- and they supervise any transaction which

involves the issuance of securities by the bank.

And then beyond that, in this particular case and in

others like it where a high degree of scrutiny is desired over

the particular project we're working on, we take the

transaction and present it to an additional committee that we

refer to as reputational risk committee.

Q What does the -- you've mentioned briefly, but what does

the IBC committee do?

A So they oversee any securities transaction which we bring

to the market. So they make sure that the proposed -- the

transaction we're proposing to do is appropriate for both the

issuer and the investors.

Q And what does the reputational risk committee do?

A So at some level it's kind of the same thing, but more

so.

So whereas the investment banking committee is

staffed by professionals -- for instance, I'm a member of the
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investment banking committee now. I wasn't in 2016, but I am

now, but the reputational risk committee is convened rather

than by the investment banking division, that function is

owned by the chief risk officer who's a member of the board of

Credit Suisse, and that committee includes a representative.

It includes the money laundering officer. It includes

representatives from financial crime and from credit risk

management and other divisions to create -- let's call it a

panel of experts in their fields beyond the investment banking

division specifically.

Q And between 2012 and 2016, was approval by these

committees part of Credit Suisse internal control?

A Yes, it was.

Q If a project was successful, did Credit Suisse split the

profits between the divisions involved?

A Yes, the standard split inside the global markets and the

investment banking divisions was a 50/50 revenue split.

Q Did Credit Suisse have policies between 2012 and 2016?

A It did, yes.

Q What types of policies?

A Policies that cover pretty much everything we do in our

day-to-day working environment, but, you know, I think most of

those policies are set by compliance, but it basically covers

how we conduct our business in terms of who we interact with

and how.
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Q Did Credit Suisse have policies for the anti-money

laundering?

A Yes.

Q Did Credit Suisse have policies covering bribery and

corruption?

A Yes.

Q Credit Suisse have policies regarding reporting

misconduct?

A Yes.

Q Did Credit Suisse have a compliance manual?

A It did, yes.

Q Did you and the people you worked with at Credit Suisse

receive regular training on these policies?

A We do. Every quarter, yes.

Q And how was that training affected?

A In two ways. The primary ways what we call our

E-learning program. So every quarter each individual

employee, based on where they are in the business, is

allocated certain modules which includes -- every year we have

a money laundering one, for instance, but it includes

politically exposed people, managing conflicts of interest,

due diligence processes.

So we have an obligation to do a number of them

every quarter and then in addition to that, we do face-to-face

briefing sessions with our compliance department where they
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want us to focus on particular things.

Q What happens when Credit Suisse employees do not comply

with Credit Suisse policies?

A A breach would be registered and investigated by

compliance or whatever other competent authority is deemed for

that breach.

Q Were these policies we discussed, their training and the

implementation of the policies part of Credit Suisse's

internal control?

A Yes.

MR. SCHACHTER: Objection.

THE COURT: Overruled.

Q So going back to the corruption and bribery policy

between 2012 and 2016, were you and other Credit Suisse

employees prohibited from paying or receiving bribes?

A Yes.

Q As a Credit Suisse employee, were you allowed to pay

bribes to Government officials in connection with transactions

you worked on?

A No.

MR. SCHACHTER: Objection.

THE COURT: Overruled.

Q Were you allowed to pay bribes to any third-parties in

connection with transactions at Credit Suisse?

MR. SCHACHTER: Objection.
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THE COURT: Overruled.

A No.

Q Were you allowed to receive bribes in connection with

your work at Credit Suisse?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A No.

Q Were you allowed to engage in bribery through

third-parties?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A No.

MS. MOESER: Your Honor, if I may seek the admission

of Government's Exhibit 6135.

THE COURT: Any objection to Government's

Exhibit 6135?

MR. SCHACHTER: Yes, Your Honor.

THE COURT: All right. We will have a side-bar.

(Side-bar conference held on the record out of the

hearing of the jury.)

(Continued on following page.)
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(Side-bar.)

THE COURT: Let me see the document, please.

Thank you. Let me take a look at this. This is

Government's Exhibit 6135. It is on a letterhead of Credit

Suisse. It deals with their global policy.

What is this being offered for?

MS. MOESER: Your Honor, one of the charges in the

case is the violation of internal controls.

THE COURT: Yes.

MS. MOESER: Mr. Boustani is not charged with that

but it serves at SUA for money laundering.

THE COURT: SUA?

MS. MOESER: A specified unlawful activity for the

money laundering, Your Honor. So we are offering this to show

the circumvention of internal controls which Mr. Pearse has

already testified to. And another witness will testify later

in the trial, Your Honor.

THE COURT: What is the objection?

MR. SCHACHTER: Your Honor, this bears no relevance

to any element of the offense against Mr. Boustani. If the

Government wished to call Mr. Pearse to testify about his

circumvention of internal controls, they certainly could, but

this witness can offer no relevant testimony regarding

Mr. Pearse's mens rea.

And Mr. Boustani didn't see it. There's been no
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testimony that Mr. Pearse ever saw these exhibits.

So there are of no relevance.

THE COURT: I do not know that Mr. Boustani did or

did not see this document, but the document is clearly

relevant and the objection is overruled.

MS. MOESER: Thank you, Your Honor.

I intend to move the admission of similar policies

next. I understand counsel has similar objections.

THE COURT: Why don't we deal with them now, if you

have got them all together, if that is acceptable.

MS. MOESER: I do.

MR. SCHACHTER: I have the numbers.

MS. MOESER: And I have them right here as well.

THE COURT: So we are talking about Credit Suisse

documents.

MS. MOESER: Yes, Your Honor.

So we are talking about Credit Suisse policy.

THE COURT: But I know you are going do slow it down

for the reporter because you want the record to be clear.

And you want the record to be clear.

MS. MOESER: Thank you, Your Honor.

MR. SCHACHTER: Yes, Your Honor.

THE COURT: Go right ahead.

MS. MOESER: So, we are talking about Government's

Exhibit 6135.
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THE COURT: Let me see it.

MS. MOESER: That was the one we just discussed,

Your Honor.

THE COURT: Yes, Counsel.

MS. MOESER: 6138, which is a later version of 6135.

THE COURT: Same objection?

MR. JACKSON: Yes, Your Honor.

THE COURT: Same ruling.

MS. MOESER: 6134.

THE COURT: Same objection?

MR. SCHACHTER: One of these has a reference to a

description of what is covered by the FCPA and so our

objection would also be -- although it's part of the Credit

Suisse policy, our objection would also be that it provides,

effectively, an instruction on the law to the jury.

THE COURT: Oh, I will give the instruction on the

law to the jury. Trust me on that.

So that objection is overruled.

Next?

MS. MOESER: Your Honor, the next one will be 6187.

It's two copies, Your Honor.

THE COURT: Okay. Also a Credit Suisse document on

global policy.

Same objection?

MR. SCHACHTER: Yes, Your Honor.
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THE COURT: Same ruling.

MS. MOESER: And 6022, Your Honor.

THE COURT: Same objection?

MR. SCHACHTER: Yes, Your Honor.

THE COURT: Same ruling.

MS. MOESER: That's it for the policies.

THE COURT: Thank you.

(Side-bar end.)

(Continued on following page.)
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(Continuing.)

(Sidebar ends; in open court.)

THE COURT: Would you just repeat the exhibit number

again so the record is clear what you're offering?

MS. MOESER: Yes, Your Honor. At this time, the

Government offers Government Exhibit 6135.

THE COURT: Any objection?

MR. SCHACHTER: No further objection, Your Honor.

THE COURT: The objection is overruled.

Admitted. You may publish.

(Government Exhibit 6135 so marked.)

(Exhibit published to the jury.)

MS. MOESER: Mr. Jackson, can we go to the computer

or -- there we go.

Q Mr. Burton, on the screen in front of you or on the big

screen, what is Government Exhibit 6135?

A It is Credit Suisse's global policy on anti-corruption.

Q And what date is it valid from?

A It is valid from the 29th of July 2011.

Q And turning to the scope, who did it apply to?

A It applied to Credit Suisse Group AG and the whole of

Credit Suisse AG.

Q And looking at minimum requirements -- sorry, "Minimum

Global Standards," on the first page, can you just read the

first three lines for the jury?
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A Employees must comply --

THE COURT: Slowly. I say to people channel your

inner Lord Vader speech pattern, not Chris Rock, Woody Allen.

Channel the fellow that goes, "Order." That's a good guy.

A Employees must comply with the standard set full of

hearing concerning the prohibition against all forms of

bribery; preapproval requirements for offering, providing, or

receiving any advantage or anything of value consistent with

regional policies; the prohibition of per diems, internships

for Government official candidates as defined herein;

facilitation payments; the requirement that business

departments establish a process of onboarding --

Q Let me just stop you right there, Mr. Burton. That's

enough, thank you.

MS. MOESER: If we turn to Page 2, Ms. DiNardo.

Q And Mr. Burton, can you read the introduction of this

policy?

A Credit Suisse prohibits bribery and corruption in all

forms. This includes authorizing, offering, or paying bribes;

demanding, taking, or receiving bribes; engaging in bribery

through third-party intermediaries, service providers, and

business partners; engaging in public or private sector

bribery; and bribery in connection with any transaction to

which Credit Suisse is a party, either by itself or

with/through others.
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Q That's sufficient, Mr. Burton. Thank you so much.

MS. MOESER: And turning to Page 7, 5.4, could you

pull it up, Ms. DiNardo?

Q Is there a books and records provision of this policy

Mr. Burton?

A There is, yes.

MS. MOESER: And turning to Page 10, can you blow up

part eight, Ms. DiNardo?

Q Mr. Burton, looking at part eight, were Credit Suisse

employees required to report bribery or suspicion of bribery?

A They are, yes.

MS. MOESER: Your Honor, I'd seek admission of

Government Exhibit 6138.

THE COURT: Any objection?

MR. SCHACHTER: No further objection.

THE COURT: Objection is overruled. It's admitted.

(Government Exhibit 6138 so marked.)

Q Mr. Burton, what is Government Exhibit 6138?

A It's Credit Suisse's global policy on anti-corruption.

Q Is that similar to the policy we just looked at?

A Yes, in essence.

Q Did Credit Suisse update its policies from time to time?

A They did, yes.

Q Looking to the left, can you see when this policy was

valid from?
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A Yes, it was valid from the 28the of November 2014.

And in the top right corner, it actually says

Version 3.1, which is the index after 3.0, which the previous

one was.

Q 3.0 was the previous exhibit we were looking at?

A Yes.

Q Thank you?

MS. MOESER: You can take that down, Ms. DiNardo.

Q Between 2012 and 2016, did Credit Suisse have policies

regarding money laundering?

A It did.

Q Were you or other Credit Suisse employees allowed to

engage in money laundering?

A No.

THE COURT: Speak into the microphone so we hear you

more clearly, sir.

MS. MOESER: Your Honor, seeking admission of

Government Exhibit 6187.

THE COURT: Any objection?

MR. SCHACHTER: No further objection.

THE COURT: Objection is overruled. Admitted.

(Government Exhibit 6187 so marked.)

(Exhibit published to the jury.)

Q Mr. Burton, what is Government Exhibit 6187?

A It's Credit Suisse's global policy on anti-money
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laundering.

Q Looking at the top, what date is this valid from?

A 30th of September 2010.

Q And who does it apply to?

A It applies to Credit Suisse Group AG and the Credit

Suisse entities that are subject to anti-money laundering

regulation.

Q Were you and your colleagues subject to anti-money

laundering regulation?

A We were, yes.

Q Turning to Page 4 and looking at 4.1, Mr. Burton, can you

just read that to yourself and summarize for the jury 4.1?

A Essentially, what this is going through and -- is that

Credit Suisse takes every effort to understand the nature of

the clients that we interact with to ensure that we can fully

understand what cash flows they may interact with and,

therefore, enable us to spot the potential for any anti-money

laundering.

Q And looking at the first paragraph of 4.1, are Credit

Suisse employees prohibited from engaging in or facilitating

money laundering or other suspicious activity?

A Yes.

MS. MOESER: Turning to Page 5, can you blow up 4.5,

Ms. DiNardo?

Q Mr. Burton, what is "KYC"?
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A "KYC" is a common acronym that we use for "Know Your

Client." And Know Your Client is, again, a key component to

our understanding who potential and current clients of Credit

Suisse are so that we can understand the nature of their

business, which, again, enables us to understand what should

be happening and, therefore, spot anything that shouldn't be

happening.

Q What role does KYC play in preventing money laundering?

A It's a key component of understanding the clients that

we're interacting with.

If I give a simple example, maybe. If you -- if we

had a client that undershot --

THE COURT: You just turned into Chris Rock and

Woody Allen. You see the court reporter turning around

saying, What happened?

Vader, Lord Vader.

THE WITNESS: Understood.

THE COURT: Or the guy who yells, "Order." But

either way, slow it down.

THE WITNESS: Thank you.

THE COURT: Go ahead, say it again.

A For instance, if someone, if their core business is

buying and smelling -- smelling? -- selling, buying and

selling things in small amounts and then all of a sudden a

huge amount of money goes through the business in one go, then
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that would be a suspicious transaction that we would

investigate.

MS. MOESER: And turning to Page 9, if you can blow

up 4.9.1.

Q Mr. Burton, if you can read that to yourself and tell the

jury whether or not Credit Suisse employees were required to

report suspicious activity.

A We are, yes.

(Continued on the following page.)
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BY MS. MOESER: (Continuing.)

Q Between 2012 and 2016, did Credit Suisse have policies

requiring you to report misconduct?

A Yes, we did.

MS. MOESER: Your Honor, I seek the admission of

Government's Exhibit 6134.

THE COURT: Any objection?

MR. SCHACHTER: No further objections.

THE COURT: It's admitted. The objection is

overruled.

(Government Exhibit 6134 received in evidence.)

(Exhibit published.)

BY MS. MOESER:

Q Mr. Burton, what is Government Exhibit 6134?

A It's Credit Suisse's global policy on reporting unusual

incidents and misconduct.

Q What date is it valid from?

A It is valid from June 29, 2012.

Q And looking at the scope, who does it apply to?

A Credit Suisse Group AG and the whole of Credit Suisse AG.

Q Looking at the summary, can you summarize for the jury

what this policy is about?

A To protect and maintain the bank's reputation for

integrity and fair dealing and to enable the bank to fulfill

it's regulatory and supervisory obligations employees are
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required to report actual and potential misconduct, rule or

policy violations and unusual incidents to management and/or

the legal and compliance departments. This policy sets out

the rules and procedures for reporting those unusual

incidents.

Q And turning to page 2 --

MS. MOESER: Can you blow up the bottom of page 2,

2.1, which continues on to page three -- if we can go to page

three, Ms. DiNardo.

We can just blow up the top of page three with the

bullet points, Ms. DiNardo? Thank you.

BY MS. MOESER:

Q Mr. Burton, are these some examples of unusual incidents

and misconduct that should be reported?

A They are, yes.

Q Can you identify a few of these examples for the jury?

A Yes. It includes policy violations which are material

violations of Credit Suisse's policies by employees.

Ethical violations and those being violations of any

ethical key values in the code of conduct. Reputational risk,

actions or transactions that pose an unacceptable reputational

risk to the bank. Regulatory investigations and audits and

contacts initiated by regulatory or other governmental

authorities and supervisory bodies in connection with

inquiries or investigations.
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Q Mr. Burton -- I'm sorry, Mr. Burton, let me fast forward

you a little bit here.

THE COURT: No, slow forward.

Q Slow forward you a little bit, Mr. Burton.

Are conflicts of interest unusual incidents of

misconduct that Credit Suisse employees should report?

A I wouldn't use the word "usual" --

Q I'm sorry, unusual.

A Unusual, yes.

THE COURT: Hang on. Put the question again so the

record is clear. I realize that we're going to be adjourning

in seven minutes for the day, but just slow it down so the

record is clear.

Q Mr. Burton, are conflicts of interest unusual incidents

or misconduct that Credit Suisse employees must report?

A Yes, they are.

Q Are business crimes unusual incidents or misconduct that

Credit Suisse employees must report?

A Yes, they are.

Q And can you read for the jury that definition of business

crimes?

A Blackmail, coercion, theft, fraud or bribery relating to

a Credit Suisse business or Credit Suisse employees, and

violations of civil, criminal or regulatory law by Credit

Suisse or its employees that are directly or indirectly
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related or associated with the business of the bank.

Q Are client identification and anti-money laundering a

topic of unusual incidents or misconduct that should be

reported by the bank?

A Yes.

Q Can you read for the jury the client identification and

anti-money laundering section?

A Activities suggesting money laundering and similar

suspicious activities.

Q Mr. Burton, between 2012 and 2016, did Credit Suisse have

a compliance manual?

A It did, yes.

MS. MOESER: Your Honor, seeking the admission of

Government Exhibit 6022.

THE COURT: Any objection?

MR. SCHACHTER: No further objection.

THE COURT: The objection is overruled.

You may continue and publish.

(Government Exhibit 6022 received in evidence.)

(Exhibit published.)

BY MS. MOESER:

Q Mr. Burton, what is Government Exhibit 6022?

A It is Credit Suisse's compliance manual.

Q And looking at the bottom, what date is it valid from?

MS. MOESER: If you could blow up the bottom,
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Ms. DiNardo.

A The 27th of February 2012.

Q And also at the bottom, under scope, who does it apply

to?

A All Credit Suisse employees and the whole of Credit

Suisse.

Q And directing your attention to the summary on page one,

in the middle of page one?

MS. MOESER: Can you blow it up, Ms. DiNardo?

Q Mr. Burton, you can read the summary to yourself and tell

the jury what the compliance manual covers.

A It is essentially -- the compliance manual is that --

it's kind of our bible in terms of how we conduct our

business, so it covers cultural points and the integrity of

the business and the bank, and how we are supposed to conduct

ourselves both internally and externally.

Q And turning to page two, the table of contents, does the

compliance manual also address reporting unusual incidents and

misconduct?

A It does, yes.

Q Does the compliance manual address reputational risk?

A It does, yes.

Q Further down the table of contents, does the compliance

manual address conflicts of interest?

A Yes, it does.
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MS. MOESER: And turning to the third page,

Ms. DiNardo.

Q Does the compliance manual address money laundering

prevention?

A Yes, it does.

Q Does it address anticorruption?

A Yes, it does.

Q Does it address electronic communications?

A Yes, it does.

Q And going to the final page of the table of contents,

page four, does it also address Credit Suisse's books and

records?

A Yes, it does.

MS. MOESER: And if we can turn briefly to page

five, Ms. DiNardo.

Q And looking at the second paragraph of page five, if you

can read that to yourself, Mr. Burton, and then I will ask

you: Is the compliance manual part of the bank's internal

controls?

A It is, yes.

MS. MOESER: And turning to page seven, Ms. DiNardo,

can you blow up 2.2?

Q Mr. Burton, can you read paragraph 2.2, please?

A As a global financial services institution, Credit Suisse

is subject to a multitude of banking, securities and other
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related laws and regulations. You are required to know and

comply with the laws and regulations of the country in which

you are located. In addition, if your business involves

clients or counterparties in a jurisdiction outside the

country in which you are located, you may be subject to the

laws and regulations of that other jurisdiction. In addition

to FINMA, the Federal Reserve System of the United States and

the Financial Services Authority of the United Kingdom, are

Credit Suisse's other principal regulators.

You should also be aware that certain regulations

can also affect the bank's businesses outside of their

respective countries. For example, the U.S. law on Foreign

Corrupt Practices Act have application outside of the United

States.

MS. MOESER: If you can go to page 21, Ms. DiNardo,

blowing up 9.4.3.

Q Mr. Burton, can you review 9.4.3?

And as a Credit Suisse employee, are you prohibited

from material conflicts of interest?

A We are.

(Continued on the following page.)



Proceedings

VB OCR CRR

2094

(Continuing)

Q Mr. Burton, does Credit Suisse have policies regarding

electronic communications?

A It does, yes.

THE COURT: And one means of electronic

communication is that big clock on the wall that says it's

5:00 o'clock, which is our time to stop.

So, Ladies and Gentlemen of the Jury we are

adjourned for the day. Do not talk about the case with

anyone.

Mr. Burton, do not discuss your testimony with

anyone including Counsel. When you step down I am going to

ask you tomorrow when we resume at 9:30 a.m. whether you have

spoken with anyone about your testimony and your answer had

better be: No, I have not, Your Honor. Thank you.

All right, have a good evening, everyone. We will

see you tomorrow at 9:30, bright and sharp.

Thank you.

THE COURTROOM DEPUTY: All rise.

(Jury exits.)

(In open court; outside the presence of the jury.)

THE COURT: You may step down, thank you very much.

(Witness excused.)

THE COURT: The jury has left the courtroom, the

witness is in the process of leaving the courtroom, you may be
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seated, ladies and gentlemen.

Do we have any procedural issues to talk about

outside of the presence of the jury while the defendant is

present?

Anything from the Government?

MR. BINI: No, Your Honor.

THE COURT: Anything from Defense Counsel?

MR. SCHACHTER: No, Your Honor.

THE COURT: Thank you, have a good evening,

everyone.

We will see you tomorrow morning at 9:30.

ALL: Thank you, Your Honor.

(Matter concluded.)

oooOooo
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(In open court.)

(The Hon. WILLIAM F. KUNTZ, II, presiding.)

(Defendant present.)

(The following occurs outside the presence of the jury.)

THE COURTROOM DEPUTY: The Honorable William F.

Kuntz, II, is now presiding. Criminal cause for trial, Docket

No. 18-CR-681, USA v. Boustani.

Counsel, state your appearances for the record.

MR. BINI: Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, and Special Agent Angela Tassone for the

United States. Good morning, Your Honor.

THE COURT: Good morning. You may be seated.

MR. JACKSON: Good morning, Your Honor. Randall

Jackson on behalf of Mr. Boustani.

THE COURT: Good morning.

MR. SCHACHTER: Good morning, Your Honor. Michael

Schachter on behalf of Mr. Boustani.

THE COURT: Good morning.

MS. DONNELLY: Good morning, Your Honor. Casey

Donnelly on behalf of Mr. Boustani.

THE COURT: And Mr. Boustani is present.

THE DEFENDANT: Good morning, Your Honor.

MR. DISANTO: Good morning, Your Honor. Philip

DiSanto on behalf of Mr. Boustani.

THE COURT: Good morning.
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MR. MCLEOD: Good morning, Your Honor. Ray McLeod

on behalf of Mr. Boustani.

THE COURT: Good morning. You may be seated. Thank

you.

THE COURT: Do we have any procedural issues to

address before the jury comes in and before the witness

resumes the stand? Anything from the Government?

MS. MOESER: Not from the United States.

THE COURT: From the defendant.

MR. SCHACHTER: Your Honor, we have objections to

effectively three categories of documents which I believe

Ms. Moeser will be using with this witness. I think it would

be efficient to take it up before the witness and the jury

enter.

THE COURT: Why don't we do that. Can we do it in

open court?

MR. SCHACHTER: I think we can do it in open court.

THE COURT: That is fine.

MS. MOESER: May I hand up some of the exhibits that

I believe we'll be discussing.

THE COURT: Hand it to my law clerk. The way I

would suggest we proceed is to indicate the documents by their

exhibit number and call the Court's attention to them and I'll

hear what they're being offered for and what the objection is

and then I will rule.
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What's the first document?

MS. MOESER: Your Honor, the first document is

Government Exhibit 2954 and its attachments, 2954-A, B and C.

THE COURT: Okay. I have 2954, an e-mail -- to be

sure we're on the same page literally. It's an e-mail that's

dated, the top e-mail is dated February 19, 2016 12:48 p.m.

Is that correct?

MS. MOESER: That's correct, Your Honor.

THE COURT: Okay. I guess maybe the better way is

to refer to production number. The DOJ production number

ending 937.

What's the next document?

MS. MOESER: Your Honor, these are all a set. The

attachment of the document is 2954-A with the production

number ending 13941. And the next one is 2954-B with the

production number ending 13950.

THE COURT: Right.

MS. MOESER: And the last one is 2954-C with a

production number ending 13958.

THE COURT: Let's start with 2954 and it's progeny.

What is this document and what is it being offered for?

MS. MOESER: Your Honor, this document is an e-mail

that the witness, Andy Burton, received. It's a business

record and it's being offered to show the valuation that

Credit Suisse commissioned regarding the boats for the EMATUM
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deal. And, Your Honor, I draw your attention to ECF 288 where

defendant objected to this exhibit and other exhibits, but

this exhibit specifically, and Your Honor overruled that

objection on October 15th.

THE COURT: All right what has changed since October

15th, defense counsel, that you would like to call to the

Court's attention?

MR. SCHACHTER: At this point, Your Honor, the

Government has now identified what the ostensible purpose is

of offering these documents. They say it's offered to prove

the valuation, which is the Government is saying that they are

offering them for the truth of the matter asserted.

THE COURT: I heard them say they are offering them

as business records which means by definition that they're not

being offered for the truth of the matter being asserted but

are being offered as business records.

Are these being offered as business records as

opposed to records being offered for the truth of the matter

asserted?

MS. MOESER: They're business records, Your Honor.

THE COURT: Are they being offered as business

records?

MS. MOESER: They are being offered as business

records, yes, Your Honor.

THE COURT: They are not being offered for the truth
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of the matter asserted and, so, if the objection is they're

being offered for the truth of the matter asserted and that's

not the basis on which they're being offered, I will receive

them.

Do you have any other basis to object?

MR. SCHACHTER: Yes, Your Honor. Under Crawford

versus Washington and United States versus Melendez-Diaz,

these reports are testimonial statements and without the

opportunity at the time of their admission to cross-examine

the witness, it is a violation of the Sixth Amendment

confrontation clause.

THE COURT: Well, I don't see that. With all due

respect, Mr. Burton is here and you can certainly ask

Mr. Burton his understanding of the document that he received

as a business record. You can certainly cross-examine

Mr. Burton.

MR. SCHACHTER: Your Honor, he did not author these

valuation reports --

THE COURT: I understand, but he can be asked his

view of the document he received as a Credit Suisse banker in

the course of his business. I'm going to overrule the

objection on that basis.

Anything else?

MS. MOESER: I believe there's another category of

documents, Your Honor, that defense counsel objects to.
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THE COURT: What are their numbers?

MS. MOESER: 2978. Your Honor, may I confer for one

second to make sure I give you the right documents?

THE COURT: Of course.

(Pause in proceedings.)

MS. MOESER: The next document is 2978 and 2978-A.

THE COURT: What is 2978?

MS. MOESER: 2978 is an e-mail and attached to the

e-mails are a list of bondholders at Credit Suisse for the

amount of the bond. This is a business record as well, Your

Honor.

THE COURT: It's not being offered for the truth of

the matter asserted; correct?

MS. MOESER: It's being offered to show the --

THE COURT: The question I asked you is are you

offering it for the truth of the matter asserted or are you

offering it as a business record? If you're offering it for

the truth of the matter asserted, it's not going to come in,

but if you offer it as a business record it will come in and I

see that Mr. Burton is on the chain.

Now that you've gotten a spoiler alert, are you

offering it as a business record.

MS. MOESER: We are offering it as a business

record.

THE COURT: You are not offering it for the truth of
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the matter asserted; are you?

MS. MOESER: We are offering it as a business

record, Your Honor.

THE COURT: What is the response of defense counsel?

MR. SCHACHTER: Your Honor, we heard the Court, we

note our objection, but we understand the Court's ruling.

THE COURT: Okay. Anything else with the 2978

series and 2988 series and 2998 series? Anything else with

respect to those records from the Government?

MS. MOESER: Your Honor, if the objection is the

same the Government's response is the same.

THE COURT: So these are all being offered as

business records from the government?

MS. MOESER: Your Honor, I believe that -- yes,

those are all being offered as business records, Your Honor.

THE COURT: I will take them on that basis. The

objection is noted, the record is preserved, but they're

coming in as business records.

Anything else?

MR. SCHACHTER: Yes, Your Honor Exhibit --

Government Exhibit 3003.

THE COURT: Could you hand that up, please?

MS. MOESER: Your Honor, the Government will not

offer that exhibit.

THE COURT: You won that one. Next?
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MR. SCHACHTER: That is the last one, Your Honor.

THE COURT: Anything else we need to address before

we bring the jury in?

MS. MOESER: No, Your Honor.

THE COURT: From the defense?

MR. JACKSON: Your Honor, we just want to note for

the record -- we understand the Court's ruling and --

THE COURT: Good. I try to be very clear.

MR. JACKSON: Absolutely. We do want to note that

we will -- if the Government attempts to make any argument in

the future as to the truth of these documents, we intend to

make a further objection. Thank you, Judge.

THE COURT: I do not know what that means. What

does that mean? I'm admitting the document as a business

record. It is admissible under the Federal Rules of Evidence

as a business record. It's not being offered for the truth of

the matter asserted. It's being offered as a business record

and if a witness says, I think what is contained in this

business record is true, then you can cross-examine the

witness with respect to that.

I don't understand what the objection is that you

think you will be raising in the future when you have a record

of a regularly conducted activity, a record of an act, event,

condition, opinion or diagnosis if; A, the record was made at

or near the time by or from information transmitted by someone
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with knowledge; B, the record was kept in the course of a

regularly conducted activity of a business organization,

occupation or calling whether or not-for-profit; C, making the

record was a regular practice of that activity; D, all of

these conditions are shown by the testimony of the custodian

or another qualified witness, and we're dealing with

Mr. Burton who I understand is the managing director of Credit

Suisse, or by a certification and that goes back to some of

the earlier bank records we talked about where I told the

Government to get off the dime and either get the

certifications or bring in the bankers. That complies with

Rule 902.11 or 12, or with the statute permitting

certification; and, E, the opponent does not show that the

source of information or the method or circumstances of

preparation indicate a lack of trustworthiness.

I don't think that there's any question that the

documents that I have been shown and the arguments I have been

presented with show that these records qualify as an exception

to the rule against hearsay, regardless of whether the

declarant is available as a witness under 8036. So, your

objection is overruled and, you know, you can do anything you

want when it comes to making objections but they ought to have

some basis in the rules.

MR. JACKSON: Absolutely, Your Honor. We understand

that point. The point that I was making, Judge, is that I am
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not certain -- I have a great deal of respect -- the Court

obviously understands the rule perfectly. What I'm not

certain of is that the government understands that they're

going to be constrained by the Court's ruling that they cannot

argue that the substance of these documents is true.

THE COURT: With all due respect, Mr. Jackson, when

a witness says, I'm a banker, there's a report, I read it, I

read it in the ordinary course and it says X and my perception

is that X is true, the Government can extract that testimony

and you can cross-examine that witness, Mr. Burton, or someone

else, and say Mr. Burton did you write that document? Did you

go visit that shipyard? Did you rub my lamp, did you call me

here and now you're walking out on me. I don't think so.

You can have at him on cross, but you can't take the

absurd position that a business record is admitted and the

Government can't say, Mr. Witness, do you believe that that is

a true statement of the valuation of the ships on a given day

and the witness says, yes, I do. And then you can

cross-examine and say, sir, you don't know anything about

ships, do you, and you didn't write that, did you.

I mean, that's what a trial is about, but they're

not constrained from having a witness say, I read this

document in the ordinary course of my job as a managing

director of Credit Suisse and I think what it says is true.

It may be true or may not be true, but it comes in as a
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business record and then you can have at that witness and

point out all the indicia that are lacking; he didn't write

it, he didn't visit the shipyard.

Come on, you know better than that. This is a

trial. The documents are going to come in. You're not

constraining it in advance. Let's get on with the issues in

the case. I ruled on this before. It's clear that these are

business records. They are coming in.

Anything else?

MR. SCHACHTER: Your Honor, may I say one more thing

with apologies.

THE COURT: No apologies.

MR. SCHACHTER: Notwithstanding a certification that

accompanied this document, I want to note for the record that

it's our view that on the face of the document it is not a

record regularly conducted business.

THE COURT: You have objected to this business

record being admitted as a business record. You gentlemen

have objected to many things which you have a right to do.

You can take appeal on a couple of things, which you have a

right to do. And the Circuit has ruled that you have the

right to do.

I will make my rulings, you will take your appeals

if you need to and what happens, happens. Anything else?

MS. MOESER: Not from the Government, Your Honor.
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MR. JACKSON: No, thank you, Judge.

THE COURT: Let's get the jury in and let's get the

witness.

(Witness takes the stand.)

(Jury enters.)

THE COURT: Good morning, ladies and gentlemen of

the jury. Welcome back. Happy Halloween. I guess I can say

that without being non-PC. Maybe somebody will find that

offensive. Please be seated. Ladies and gentlemen of the

public, be seated. Sir, be seated.

Mr. Burton, I'm going to ask you did you discuss

your testimony since leaving the stand yesterday?

THE WITNESS: I have not, Your Honor.

THE COURT: Please continue with your examination,

counsel.

MS. MOESER: Thank you, Your Honor.

(Continued on the next page.)
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ANDREW BURTON, having been previously duly sworn/affirmed,

testified as follows:

CONTINUED DIRECT EXAMINATION

BY MS. MOESER:

Q Yesterday when we left off we were discussing Government

Exhibit 6022.

MS. MOESER: Can you bring that up, Ms. DiNardo?

(Exhibit published.)

BY MS. MOESER:

Q Can you remind the jury what Government Exhibit 6022 is,

Mr. Burton?

A It's Credit Suisse's compliance manual.

MS. MOESER: Can we go to page 34, please,

Ms. DiNardo?

Q We walked through many of these provisions yesterday and

I think we were on electronic communications. Mr. Burton, do

you remember that?

A I do, yes.

Q And this continues --

MS. MOESER: If you can blow that up, Ms. DiNardo.

Q This continues on to page 35.

MS. MOESER: Could we go to the next page?

(Exhibit published.)

BY MS. MOESER:

Q Mr. Burton, directing your attention to the last
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paragraph in this section, if you can read that and let us

know whether or not Credit Suisse employees can use personal

e-mail for Credit Suisse business?

A They cannot.

Q Mr. Burton, do you know Jean Boustani?

A No.

Q Did you ever work with him?

A I never met him.

Q Did you ever work with his company, Privinvest?

A Not to my awareness, no.

Q Do you know Andrew Pearse?

A I do.

Q Who is Andrew Pearse?

A Andrew Pearse was an employee of Credit Suisse and during

the time of this transaction he was the head of the emerging

markets finance group, which is part of the global markets

division.

Q Is Mr. Pearse still employed at Credit Suisse?

A He is not.

Q When did he leave Credit Suisse?

A To my recollection, early in 2013.

Q Did he work in the same part of the bank as you?

A So, you may recall yesterday I spoke about myself working

in the investment banking and capital markets business but

that we partner consistently with the public side of the
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business global markets. He was in the global market side of

the business.

Q Do you know Surjan Singh?

A I do.

Q Who was Surjan Singh?

A Surjan Singh works for Andrew Pearse in the same group.

Q And is Surjan Singh still employed by Credit Suisse?

A He is not.

Q Do you know when he left?

A Sometime during 2017.

Q Do you Detelina Subeva?

A I know of her. I don't know her personally.

Q Who was she?

A A more junior member of the same.

Q At Credit Suisse?

A At Credit Suisse.

Q The same team meaning the same team as Mr. Pearse and

Mr. Singh?

A Correct.

Q Is she still employed at Credit Suisse?

A She is not.

Q Do you know when she left Credit Suisse?

A I'm aware she's not there anymore and it was some time

ago when she left, but I couldn't give you a ballpark because

I didn't really know her.
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Q Did the policies that we discussed today and yesterday

apply to Andrew Pearse servicing Detelina Subeva?

A They do, yes.

Q Did you know that Andrew Pearse was being paid millions

of dollars by Privinvest while he was at Credit Suisse?

A I did not.

Q Did you know that Surjan Singh was being paid millions of

dollar by Privinvest when you worked with him at Credit

Suisse?

A I did not.

Q Did the policies that we've discussed prohibit Andrew

Pearse and Surjan Singh from receiving payments from third

parties for work performed while at Credit Suisse?

A Absolutely.

Q Did there come a time when a project involving Mozambique

came to your attention?

A Yes.

Q When was that?

A During the early summer of 2013.

Q What was the project?

A The project was to examine the existing EMATUM bond and

consider various pockets of extending the maturities of that

instrument.

Q What was the EMATUM bond?

A The EMATUM bond was an instrument that was issued in 2013
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technically by an SPV but was linked directly to the EMATUM

company in Mozambique.

Q And what's a loan participation note?

A So, sometimes for reasons -- and, frankly, other people

tell me good reasons, a transaction is structured in such a

way that the underlying borrower of the money wants to borrow

the loan in the form -- it wants to borrow the money in the

form of a loan.

Q And -- sorry, were you finished?

A And to enable bond investors to invest in that

instrument, that loan is extended to the underlying company by

a special purpose vehicle that's set up specifically for that

reason. And then that company issues a bond which is directly

linked to the loan.

Q Was the EMATUM bond a loan participation note?

A It was, yes.

Q Is that a kind of security?

A The LPN is a security, yes.

Q And did you learn what the EMATUM bond was meant to fund?

A I came to understand that the use of funds for the loan

was to finance a number of fishing vessels.

Q What was the size of the EMATUM bond?

A The original issuance was $500 million.

Q Who was the arranger?

A From my recollection it was Credit Suisse and BNP
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Paribas.

Q Was there something called an attack on the original

bond?

A There was, yes. It's not uncommon for an issuer to

decide, once the original raising of funds has been completed,

to increase the size and in this case the bond was increased

by 350 million after the original transaction closed.

Q Who was the arranger on the tap?

A I believe it was *BTB.

Q What was the total amount of the EMATUM bond including

the tap?

A $850 million.

Q And I think you said that they wanted to extend the

maturity of the instrument. What do you mean by extending the

maturity of the instrument?

A The existing EMATUM bond is set up as what is called an

amortizing bond and kind of like a mortgage on a house where

you pay down the principal over time in small segments. In

this case it was around 9 percent per six-month period. And

its actual final maturity of -- of those payments was

relatively short and when you kind of -- when you average all

of those individual payments together, the average life of the

instrument was, if I recall correctly, about two and a half

years. And we were requested to consider extending the

instruments to either a five- or seven-year maturity in what
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is call the bullet form where all of the principal is repaid

at the same time at the end.

Q Were -- and so is this what you call the exchange?

A That would -- we came to recommend an exchange as the

best way of successfully executing that refinancing.

Q Were other Credit Suisse employees involved in the

exchange with you?

A Yes.

Q Was Surjan Singh involved in the exchange?

A He was.

Q What was his role?

A In the context of the transaction, he was functioning

broadly -- I would describe him as a coverage person and in

the sense that he was in direct contact with the issuer and

had an existing relationship with them versus myself and the

people who worked on the exchange on my team who were invited

into the transaction to prepare or execute it.

Q When you say the "issuer," who was the issuer?

A The issuer was the SPV, but the underlying borrower was

EMATUM.

Q When you say "coverage" what do you mean by coverage?

A Someone who maintains a relationship with the borrower.

Q By this point in time had Andrew Pearse left Credit

Suisse?

A He had, yes.
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Q Was Andrew Pearse involved in the exchange?

A Initially, no, but subsequent to us being appointed into

the transaction, the Mozambican deal team reached out to us

and informed us that they would be using an entity Palomar as

an adviser in the transaction and it became clear to me

shortly afterward that Andrew Pearse worked for Palomar.

Q Was Detelina Subeva involved in the exchange?

A At a peripheral level I would say yes. I only interacted

with her in preparation for the road show prior to launching

the transaction.

Q And where was she working during the exchange?

A I believe she worked for Andrew Pearse at Palomar during

that time.

Q So earlier you used the term bullet and amortization.

Can you explain those terms for the jury, please?

A Of course. An amortizing structure is one that paid down

over time. And, so, for example, you could pay one-quarter of

the principal every year for four years that would be an

amortizing instrument. And a bullet instrument is one that

has one final maturity where the entire amount of the

borrowing is paid back at one time.

Q And what's a principal payment?

A A principal payment is -- if we make a distinction

between principal payments and interest, the principal is the

face value. It's the amount of money that you've borrowed in
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a loan. Whereas the interest is what you pay to have borrowed

that money.

Q And what's a coupon?

A So a coupon is the interest amount that you would see on

a loan and it's just the name for a bond.

Q We talked about some other people's roles in the

exchange. What was your role in the exchange?

A So I'm -- in my field I'm effectively the technical

expert that comes in and tries to build the transaction.

Q And when you're building the transaction, what do you to?

A So, the way we often describe it is really we have four

main constituencies we have to consider in a transaction. The

first one is what the issuer is trying to achieve. The second

one is what the investors will be willing to agree to because

ultimately it has to be voluntary in some form. The third is

what the bond contract allows us to do because we have to

follow the terms and conditions of the instrument as it was

created at issuance. And the last one is the regulatory

environment we're working in which more often than not is

defined by where we think the investors are.

Q So, the -- who was the issuer in the exchange?

A The issuer was the EMATUM LPN SPV.

Q And who were the investors in the exchange?

A The investors were the bondholders of the EMATUM bond as

they were at the time we launched the transaction.
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Q And what was the original bond contract?

A That is the big wad of paper that describes the original

instruments and its terms and conditions.

Q The original EMATUM bond?

A Yes.

Q And you said you had to look to the regulatory

environment and see where the bondholders are located. Did

you attempt to determine where bondholders were located for

the original bond?

A We did, yes.

Q And why was that important?

A So, to achieve the Government's aims we were trying to

achieve 100 percent transfer from the old bonds to the new

ones. To achieve that, inherently you need a higher degree of

success. In this case, the transaction was -- you can think

of it as really two major components. The first one was a

voluntary exchange in which investors have to choose to

participate in and -- but inevitably in any transaction we

work on, it's almost impossible to get 100 percent. So we

then use the terms of the bond contract to call a bondholder

meeting which allow us to impose similar terms on investors

who had not participated in the trade.

To do that, we have to reach a high threshold. The

voting threshold in the bonds was 75 percent. And in order to

maximize the chances of success, we would always want to
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maximize the number of people who can participate in the

transaction. If we don't consider certain regulatory

jurisdictions, particularly in my line of work, the U.S., then

you would exclude a significant -- potentially exclude a

significant portion of the bond and substantially reduce your

chances of success.

MS. MOESER: Your Honor, at this time I would like

to admit Government Exhibit 2933-1.

THE COURT: Any objection?

MR. SCHACHTER: No further objection, Your Honor.

THE COURT: The objection is overruled. It's

admitted.

(Government Exhibit 2933-1 received in evidence.)

THE COURT: You may publish.

(Exhibit published.)

BY MS. MOESER:

Q What is government Exhibit 2933-1?

A This is an e-mail exchange between myself and Vera

Savina, who was a member of the deal team with me, discussing

the draft of an e-mail that was to be sent to the Mozambican

deal team.

Q What's the date of the e-mail?

A 23rd of December 2013.

Q And does Ms. Savina work at Credit Suisse with you?

A She did -- does -- did --
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THE COURT: Which is it; does, did?

THE WITNESS: Both.

BY MS. MOESER:

Q And you said it was going to the Mozambican deal team.

Who was Gildo, G-I-L-D-O?

THE COURT: You better spell that carefully. Go

ahead.

A Gildo was an employee of EY from recollection down in

Mozambique which is an auditor firm, but he was acting as an

advisor to the Government.

Q The Government of Mozambique?

A Correct.

Q And what does EY stand for?

A I believe now it doesn't stand for anything, but it used

to stand for Ernst & Young.

Q And directing your attention to the first bullet, this is

an e-mail from you to Ms. Savina; correct?

A Yes, slightly tweaking the draft that she had sent to me.

Q Directing your attention to the first bullet on this

e-mail, have you determined what percentage of the EMATUM bond

was held through U.S. custodians at this time?

A Yes.

Q And what percentage was held through U.S. custodians?

A So, to explain the terms as they are here for perhaps a

greater understanding, we never know who the underlying
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holders of the bonds are because the instrument by its nature

is barer. So we only know who the investors are if they tell

us who they are and we can't verify that information, but what

we can do in advance of a transaction is we can ask the

clearing system, the depository, to tell us what they see in

their system, which gives them the first layer of the

custodian network that exists globally.

And they can tell us what jurisdiction those

custodians are. And this paragraph here indicates that when

we did that geographical search in 2015, we found that there

were 39 percent of custodians in the U.S.

Q So, in December 2015 did you know who the bondholders

were of the EMATUM bond?

A We did not know, no. We had an impression and a belief

but we did not know.

Q And can you tell the jury why you don't know at this time

who the bondholders are?

A So, the way the systems work is to protect the holder of

the bond and to protect their identity and the nature of the

bond instrument is one way in that sense. So once the

bondholder holds it, he or she can do what they want with it

and all we can see is the very, very front edge of that kind

of looking at the front of the building without knowing what's

inside.

Q I think yesterday you mentioned the secondary market.
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Can bondholders trade with each other on the secondary market?

A They can, yes.

Q So one bondholder can trade the bonds to another

bondholder and you wouldn't necessarily know about that?

A Yes. And that changes day-to-day as well.

Q At this time in December of 2015 did you know that the

bonds were being held by the U.S. investors, some portion?

A We had a strong belief of that.

Q And I think you said 39 percent of the bonds were held

through U.S. custodians. Based on your experience what

percentage of the EMATUM bond did you assess was held by U.S.

investors?

A So on a number of occasions in the past we've dug into

this report in more detail. We didn't do it here for

operational reasons, if you like, but where we have dug into

and investigated the report in greater detail, the general

trend has been that about 10 percent of U.S. custodians as

they're marked here actually hold bonds for people who are not

in the U.S. So, as a rule of thumb, as illustrated by this

paragraph here, we estimated if the custodian level was 39

percent, there was a pretty good chance that around 30 percent

of it could be in the U.S.

Q So about 30 percent of the bond could be held by U.S.

investors?

A Yes.
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Q And directing your attention to the last paragraph.

MS. MOESER: Starting with must, Ms. DiNardo.

(Exhibit published.)

Q Based on your assessment of the bondholders, what did you

recommend for the exchange?

A We recommended that the transaction include what is

referred to as an offer for a tranche which would allow U.S.

investors to -- certain U.S. investors to participate in the

transaction.

Q So here we have a couple of terms. What's Reg S?

A Regulation S refers in -- I'm not a securities lawyer so

I describe it in colloquial terms. It describes a bond which

is distributed typically in Europe and most notably is not

allowed to be sold to qualified institutional buyers, which is

long hand for U.S. investor or at least a sophisticated one,

for the first 40 days of that instrument's life.

(Continued on the following page.)
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DIRECT EXAMINATION

BY MS. MOESER:

Q And are you familiar with the term "seasoning"?

A Yes.

Q What does "seasoning" mean?

A Seasoning is, again, in principle terms, is intended to

allow the secondary market to establish the value of a bond

once it has been issued and a seasoning period of 40 days is

applied to a Regulation S Bond on the premise that after 40

days a QIB would be able to assess the market value of that

instrument and, therefore, that they are allowed to buy it.

Q And can you tell the jury what you mean by QIB?

A Qualified institutional buyer.

Q Is that a U.S. investor?

A It is a sophisticated U.S. investor.

Q And then there is another term there, 144A what is 144A?

A By contrast, it allows a QIB to purchase those bonds at

primary and for the first 40 days after.

Q And did you recommend a 144A and Reg S transaction so

U.S. bondholders could participate?

A We did, yes.

Q And did you think it was unlikely for the trade to be

successful without a 144A tranche?

A The recommendation that we made to the Government was

that it was substantially less likely to succeed. These thing
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are always relatively risk assessments, but I think it would

have made it very difficult.

Q Did the exchange project have to go through internal

controls processes at Credit Suisse?

A It did.

Q Did it have to be approved by certain committees?

A It did.

Q Which committees?

A So the primary committee that all of your transactions go

through is the investment banking committee, or IBC, and they

provide oversight over any public transaction that the

investment bank does and takes to market.

In this particular case, the transaction was

identified as requiring a higher oversight and, so, the

transaction was also presented to the Reputational Risk

Committee.

Q And were you part of the Reputational Risk Committee

process for the exchange?

A I was.

Q What concerns were raised at the Reputational Risk

Committee?

A There were a number of concerns around the original

nature of the instrument and there had been speculation in the

press about the valuation of the boats and whether the

transaction was fully above board.
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In addition to that, we just -- we felt that it

required that high degree of scrutiny to ensure that we were

doing the right thing.

Q Did Credit Suisse conduct additional due diligence to

address some of these concerns?

A Other members of the deal team did, yes.

MS. MOESER: Your Honor, at this time I'd like to

admit Government Exhibit 2954, 2954A, 2954B, and 2954C.

THE COURT: Any objection?

MR. SCHACHTER: Now further objection.

THE COURT: The objection is overruled. You may

admit and publish.

(Government's Exhibits 2954, 2954A, 2954B, and 2954C

received in evidence.)

Q Looking at Government Exhibit 2954, Mr. Burton, what is

Government Exhibit 2954?

A This is an e-mail from Mason Cranswick who was part of

the deal team and who had primarily been tasked with doing

that further due diligence and it is a description from him of

an update around that due diligence.

Q What's the date of the e-mail?

A February 19, 2016.

Q Did you receive this e-mail?

A I did, yes.

Q Looking at the first sentence here, what is Mr. Cranswick
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addressing in this e-mail?

A And he is addressing updates he had received from the

external contractor we wanted to do a valuation and he's

giving the more general update as to the progress of the

transaction.

Q Did Credit Suisse hire an external contractor to value

the boats for the original EMATUM bond?

A I wasn't directly involved in that, but I believe we did,

yes.

Q And turning your attention to page 2, Section 4.1. Mr.

Burton, did Mr. Cranswick describe the value of the tuna

boats?

A He did, yes.

Q And how did he value the 24 tuna boats?

A Well, Mason Cranswick didn't, the external contractor

indicated to us a value between $10 and $15 million.

Q How about the trimarans?

A A valuation between $20 and $25 million.

Q And looking briefly at Government Exhibit 2954A, what is

Government Exhibit 2954A, Mr. Burton?

A This is one of the valuation reports.

Q This was attached to the previous e-mail we saw?

A Yes.

Q Looking at Government Exhibit 2954B, what's Government

Exhibit 2954B, Mr. Burton?
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A This is a separate valuation for the other part of the

boat fleet.

Q And going to Government Exhibit 2954C, what's Government

Exhibit 2954C, Mr. Burton?

A It is a spreadsheet adding up the values as portrayed and

supported by the external valuations.

Q On the first page at the top left, can you read the

title?

A Assets included at higher values.

Q And down towards the bottom, what was the difference on

this spreadsheet?

A So the difference you refer to is the valuation

difference between the value of the assets and the amount of

the face value of the money borrowed. The difference being

$265,400,000 in this case.

Q And turning to page 2 of Government Exhibit 2954C. Can

you read the title at the top left on page 2?

A Assets included the lower range of values.

Q And what is the difference on this spreadsheet?

A In this case, the difference is 349,400,000.

THE COURT: What's the number?

THE WITNESS: Thank you, Your Honor. 394,400,000.

MS. MOESER: Thank you, Your Honor.

Q Mr. Burton, is this a Credit Suisse summary of the

difference?
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I can direct your attention back to Government

Exhibit 2954 and the second page, bullet 4.1. If you can

review bullet 4.1, Mr. Burton.

A To answer your question, I believe it is. The reason why

I paused is because I wasn't sure whether someone at CS wrote

the spreadsheet or whether one of the valuers wrote the

spreadsheet, but it was CS.

Q Did Credit Suisse believe that there was a shortfall in

the valuation between the valuation of the boats and the

contract price paid?

A That was the conclusion that the Reputational Risk

Committee who had commissioned the value, yes.

Q And did all this information get passed to the

Reputational Risk Committee?

A It did, yes.

Q Did the Reputational Risk Committee request any more

diligence on the valuations?

A On the valuations specifically, no, a follow-up point was

identified that they wanted the coverage team to physically

inspect the vessels.

Q Do you know if the coverage team was able to physically

inspect the vessels?

A My understanding is they were managed to inspect the tuna

boats but were denied access to the trimarans.

Q You said you were part of the rep risk process; right?
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A I was part in the sense that I participated in it because

I was part of the deal team.

Q Did the rep risk committee ultimately approve the

exchange?

A They did, yes.

Q Did the investment banking committee approve the

exchange?

A They did, yes.

Q You mentioned yesterday that the investment banking

committee has various different components, the Global

Investment Banking Committee?

A Yes.

Q What does the Global Investment Banking Committee consist

of?

A So, referring back to the earlier point around Reg S 144A

transactions, in the case where we include a 144A tranche,

then we would have to seek approval at the U.S. IBC, which

sits in New York, as well as the European one, because that's

where I work.

Q And did the U.S. IBC approve the exchange?

A They did, yes.

Q Did the European IBC approve the exchange?

A Technically, it's one approval, but, yes.

Q So what happens once the exchange is approved at Credit

Suisse?
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A So once it's been approved, which is typically a week or

two in advance of the actual launch, the deal team would

proceed to make the final preparations for that launch and

polish up any final changes or tweaks that need to be made in

the documents and prepare the way for actually going live with

the transaction.

Q Showing you Government Exhibit 241 what is Government

Exhibit 241, Mr. Burton?

A Assuming there is a longer page behind it, that's the

final version of the exchange offer and consent solicitation

memo for the EMANTUM to Mozambique sovereign exchange.

Q Was this part of the document that you were referring to

earlier?

A This is the primary public document investors refer to

when considering whether to participate in the transaction or

not.

Q Who's the owner of this document?

A The owner of this document was the Mozambican Government.

Q What role did the Mozambican Government play in the

exchange?

A Ultimately their role was to deliver a new security to

bondholders. And in an exchange like this where you are

moving from one issuer to another, as a practical matter,

sometimes the original issuer, which in this case was EMATUM,

or the new issuer would own the document. But in this case,
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it was the Government that owned it.

Q So the Government of Mozambique was going to be the new

borrower/issuer?

A Correct. Yes.

Q Did you and others at Credit Suisse contribute to this

document?

A We were involved very heavily in its drafting, yes.

Q And did the Government Exhibit 241, what do you call this

document?

A It's an EOM is the short term.

Q What does EOM stand for?

A Exchange offer memorandum.

Q Did Mozambique, the issuer, provide information that was

included in the exchange offering memorandum?

A It did, yes.

Q Was this a document that Credit Suisse shared with

investors?

A We don't share it directly. We help produce it and then

when we launch the document the document is given to Lucid,

which is a company that effectively acts as a kind of

specialized operations unit for this kind of transaction and

they have a web portal where investors can go to that web

portal, register their interest in the transaction, declare

themselves as bondholders, which means they have adhered to

the restrictions on the front page of the document, and then
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they are able to receive the EOM by e-mail.

Q So bondholders ultimately do receive this document if

they ask for it?

A If they ask for it, yes.

Q Did you come to learn whether or not Credit Suisse had

extended other debt to Mozambique?

A I did, yes.

Q Did you and others at Credit Suisse put together

materials for this document regarding debt disclosures for

Mozambique?

A We referred the materials that were prepared by the

Mozambican government and their council.

Q And what did you understand the other debt was that

Credit Suisse had extended to Mozambique?

A We understood that Credit Suisse had extended a bilateral

loan to entities associated with the Mozambican Government in

the form of a guaranteed blown.

Q What is a bilateral loan?

A Two-way.

Q Between two people?

A Between two people.

Q Or two entities? Sorry, you can't nod, Mr. Burton.

A Yes.

Q Between two entities?

THE COURT: Now, Vader. Don't talk over each other.
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MS. MOESER: Thank you, Your Honor.

Q Did you have discussions at Credit Suisse about whether

or not to disclose this other loan to bondholders?

A We did, yes.

Q Did you make efforts to ensure that Mozambique was

disclosing all of its debt?

A Yes, quite strenuous efforts.

Q Was Mozambique resistant to disclosing all of its debt?

A Initially it was, yes.

Q Did you disclose the Proindicus loan by name in the

exchange offering circular?

A We did not.

Q Did you verify the debt numbers that Mozambique gave you?

A We did, yes.

Q How did you do that?

A So while we were deliberating what numbers should be

included or not, at the start of 2016 the IMF produced a

report which included a description of the debt amounts

outstanding with Mozambique as a country and we reconciled

those numbers to the numbers that we had been provided by the

Mozambican Government.

Q What's the IMF?

A It's the International Monetary Fund.

Q Why did you use IMF numbers to verify Mozambique's debt?

A So if I draw an analogy between a company and its auditor
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in a sense that an auditor is an external party that vets the

information produced by that company to assure that its

accounts are in good order, that concept doesn't exist

directly in the form of a Government. Governments don't have

companies audit them and -- but in the context we are talking

here, that's the function that the IMF is seemed to pose for

many countries like Mozambique.

Q Did you believe that Mozambique had disclosed all its

debt to the IMF?

A We had no reason to believe otherwise.

Q Did you come to learn that Mozambique had not disclosed

all its debt to the IMF?

A Subsequent to the transaction completing in early April,

a few days after the transaction closed, the IMF put out a

press release to say that they had seen numbers --

MR. SCHACHTER: Objection.

Your Honor, may we be heard?

THE COURT: Finish your answer.

Read the answer back to the point of the

interruption, please.

(Record read.)

A That they believed that Mozambique had not disclosed

their full debts.

THE COURT: The objection is overruled. Go ahead.

Q So, Mr. Burton, you mentioned the exchange and the vote.
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How do bondholders vote?

A So, ultimately everything logistically is passed through

the clearing systems and because of the complexities of a

transaction like this, there are a number of options presented

to investors. Again, going back to the point that there are

really two transactions here happening at the same time, the

first one is an exchange transaction where investors can elect

to voluntary participate in a movement from the older EMATUM

into the proposed new Government security. That's part one.

Part two is the participation in a vote and then

ultimately a bondholder meeting which is intended to force the

movement of any non-participating holders into a similar

transaction. And, so, when investors are presented with a

choice as to what to do, they have to indicate into the

clearing system what that choice is and those choices range

from exchange and vote yes. They could just vote yes if they

wanted to. They could vote no. They could do nothing.

There's also one little used option where they could choose to

actually attended the bondholder meeting, which is for

commercial reasons is relatively rare.

But to kind of go back to your question with that

background, investors, when we publish the document which is

currently on the screen, the depositories, Euro Clearing and

Clear Stream summarize that document into a very short set of

options of the actual things they can do. That message is
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passed to the entities that have a direct relationship with

the Euro Clearing and Clear Stream, and those entities are

called direct participants. And then from there, there is a

custodial change which maybe short or quite long, which

ultimately leads to the underlining investor who makes a

decision as to what to do, they tic a box or send an e-mail,

depending on how their systems work, and that that election

works its way back through the system to the clearing systems

and then ultimately the exchange and tabulation agent who

collate all the information for purposes of concluding the

transaction and also running the meeting that happens at the

end.

Q So the direct participants we talked earlier about, the

39 percent of U.S. custodians, are those custodians the direct

participants?

A They are, yes.

Q And they pass the information down to the bondholders

through a change of custody that could be short or long, you

said?

A Correct. Yes.

Q Is there a certain percentage of bondholders who need to

vote for the exchange to go forward?

A So the way an English law meeting works which is what

existed in these bonds, there is a quorum and a threshold. So

a number of the bondholders have to turn up and I actually
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can't remember what the quorum is here, but if we get to the

actual numbers, it was not relevant. And once that meeting

has been deemed a quoret because enough people have turned up,

then there is a vote and 75 percent of the people being voted

for in the room, which is normally by legal proxy through the

instructions we have already discussed, if 75 percent of that

vote is in favor, then the motion at the meeting it passed.

MS. MOESER: Ms. DiNardo, can we go to page 21 of

this document. Can you blow it up and scroll down just a

little bit. That's enough.

Q Mr. Burton, is there a point in time when the bondholders

vote becomes irrevocable?

A There is a time when the instruction becomes irrevocable,

yes.

Q For the exchange, when did the bondholders' instruction

become irrevocable?

A As contemplated on this page of the document, that was

intended to be the 21st of March. Once we were live on the

transaction, we had a fairly detailed negotiation with a large

number of the people we met on the road show and that took

some time to codify into a number of amendments in the

document and concern was raised by the investors that they

didn't have time to react quickly enough to get their

instructions in by the 21st of March. So when amending the

document and adding the terms that had been agreed, we
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extended that date to the 23rd of March. That date on what

became the 23rd of March, the instructions the investors had

put into the system by then became irrevocable.

Q And once the instructions are irrevocable, does that mean

that the bondholder cannot change their instruction?

A Unless something happens along the way as actually

transpired in this case, but in theory, the investor at that

point has committed an instruction and unless something

happens, they are bound to it.

Q What is the thing that happened in this transaction?

A So in this case, shortly after the 23rd of March, it

became -- the rating agencies downgraded the credit rating of

the Mozambican Government and as a result of that and all

entities associated with it and that caused a prepayment

trigger in some of the bilateral loans that had been extended

by -- and one of which had been extended by Credit Suisse and

as a result of that, we deemed and recommended to the country

that they considered to be a negative impact on the

transaction as a whole.

So, subsequent to the instructions being

irrevocable, we then constructed a press release to investors

to advise them of the credit trigger and the change in

circumstances, and because of the nature of that exchange, in

the last two days of the offer, being the 28th and 29th of

March, investors were given the right to change their
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instructions if though so chose.

Q So what was the final date that investors could not

change their instruction by?

A 5:00 p.m. London time 29th of March.

Q At the time point in time the instructions are final by

the bondholders; right?

A Yes.

Q Once exchange launched, did you engage with bondholders?

A I can't recall specifically. I could tell you how I

would have reacted had one of them called me, which is I would

have told them that I couldn't speak to them because until the

vote is held, and if you scroll down the document slightly, I

can confirm my recollection that it was the 1st of April.

Thank you. And until the meeting is actually held on the 1st

of April, any information regarding that vote could be deemed

by the trustee that owns that meeting as the bondholder

representative and that runs the risk of invalidating the

meeting. So during that time, I would not have spoken to an

investor other than to say thank you for their support.

Q Let me direct you --

MS. MOESER: Seeking the admission of Government

Exhibit 3102.

THE COURT: Any objection?

MR. SCHACHTER: May I have just a moment, Your

Honor?
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Yes. Objection.

THE COURT: Admitted. You may publish.

MR. SCHACHTER: I'm sorry. Yes, objection, Your

Honor.

THE COURT: Would you publish it to the Court,

please.

The objection is overruled. You may publish.

MR. SCHACHTER: Your Honor, I don't think this is

3102.

THE COURT: This is 3102 that you have shown me?

MS. MOESER: This is 3102.

THE COURT: Can you show the whole exhibit?

MR. SCHACHTER: No objection.

THE COURT: On my screen it has 3102 on the bottom.

MR. SCHACHTER: No objection.

THE COURT: It is 3102. The objection is withdrawn

and it is admitted.

(Government's Exhibit 3102 received in evidence.)

(Exhibit published.)

Q Mr. Burton, what is Government Exhibit 3102?

A This is an e-mail from Dhiren Shah to me. Dhiren was on

the syndicate desk and one of people who was speaking directly

to some of the entities that we were talking to through the

exchange.

Q Who is copied on the e-mail is this?
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A Daniel Jurkowitz and Clayton Pope.

Q Who is Daniel Jurkowitz?

A Daniel Jurkowitz is a salesperson in the global markets

business and who covers public side clients. So he's the

salesperson presumably, I can't recall, for Marco, although I

think he's referring to the wrong Alliance here.

Q We will get to that in a minute. What is the subject

here?

A The subject is EMATUM.

Q And what's the date?

A It is the 9th of March, 2016.

Q Mr. Shah is writing to you about Marco from Allianz NYC,

who is Marco from Allianz?

A I think this is referring to Marco Santa Maria, who is

actually an employee of AllianceBernstein, as opposed to

Allianz, which is the German arm of PIMCO.

Q Where is AllianceBernstein located?

A Marco is based in New York.

Q Mr. Shah says they are material holders of the bonds.

What did you understand that to mean?

A That they were influential in any outcome.

Q And --

A By their assertion, not necessarily ours.

Q Did you engage with Mr. Santa Maria regarding the

exchange?
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A I did, yes.

Q Did you meet with AllianceBernstein?

A Other than the road show, we met with AllianceBernstein

in both London and New York.

MS. MOESER: Your Honor, I would like to admit

Government Exhibits 2978 and 2978A.

THE COURT: Any objection?

MR. SCHACHTER: Your Honor, may we see it on the

screen?

THE COURT: Yes. Publish it to the lawyers.

MS. MOESER: Your Honor, this is an exhibit we

discussed previously.

MR. SCHACHTER: No further objection.

THE COURT: The objection is overruled. You may

admit them both.

(Government's Exhibits 2978 and 2978A received in

evidence.)

THE COURT: You may publish.

(Exhibit published.)

Q Mr. Burton, what is Government Exhibit 2978?

A It is an e-mail from one of the juniors on my team who

had been compiling a spreadsheet, that we hold all feedback

information from various people we met with on the road show.

Q What is feedback information?

A So, during an offer we try and -- ultimately, we are
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trying to figure out whether the transaction's going to work

or not and in a transaction of this nature that feedback is

very important and have two components: The first one is

physical size of investors' positions and to the extent that

we believe that they're telling us the truth about their

position and the second is how they are looking at the

exchange, what parameters they are looking to see in the

outcome of the transaction in terms of the economics.

One of the notable features of this particular

transaction is that we did not set all the financial terms

upfront. The coupon that you mentioned earlier on was not

actually set until we had discussions with bondholders.

Q And you said I think to the extent they were telling you

the truth. Did you have the ability to verify how much of the

bond bondholders were holding?

A No.

Q In your experience, when you are meeting with

bondholders, are they generally giving you accurate

information about how much of the bond they hold?

A Based on my experience of many transactions where

investors tell us stuff and it seems to happen, yes.

Q Turning to Government Exhibit 2978A. What is Government

Exhibit 2978A?

A It is a screen shot of the spreadsheet that includes the

feedback that we had as of 9th of March, if that's what the
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previous e-mail was I think.

MS. MOESER: Ms. DiNardo, can we blow up the sort of

left side of the first few lines of the chart.

Q Can you see that, Mr. Burton?

A Yes, I can. So, these entries in the feedback sheets are

dated 10th of March. So they're reflecting the data as of

that date or possibly the next date.

Q Who's the first account listed?

A It's AllianceBernstein.

Q Is that the AllianceBernstein that we were just talking

about?

A Yes.

Q What was your assessment of --

MS. MOESER: If you can scroll a little bit to the

right, Ms. DiNardo, and show one more column.

Q What was your assessment of how much of the EMATUM bond

Alliance held at this time?

A They indicated to us that they held $77 million.

MS. MOESER: Can we blow it up so we can see all

these four columns at once, Ms. DiNardo, so we don't have to

scroll back and forth. That's good.

Q Can you see that, Mr. Burton?

A Yes, I can.

Q What's the next one listed in the account name?

A NWI.
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Q And where is NWI located?

A We met with them in New York on the road show.

Q What was your assessment of how much of the EMATUM bond

NWI held at this time?

A They indicated to us that they held $62 million.

Q Did you schedule meetings with all of the investors in

the EMATUM?

A As a practical matter, that's not feasible because we

don't even know who a small percentage of them were, and the

protocol in these things is we make ourselves available and

then investors tell us, come to us and ask to meet with the

company -- the Government and -- as part of the dialogue we

have with them.

Q Are those meetings the road show that you have been

mentioning?

A Yes.

THE COURT: You have to wait for her to finish the

question before you answer.

THE WITNESS: Apologies, Your Honor.

THE COURT: Go ahead.

Q What's a road show?

A A road show is, it's where the issuer, and in this case,

the Government of Mozambique, goes on the road to have

face-to-face meetings with investors, investment managers to

explain why they are doing what they're doing and answer any
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questions that those people may have as to what is going on in

Mozambique and why they are doing what they're doing.

Q So in this circumstance to explain the exchange?

A Yes.

(Continued on following page.)
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BY MS. MOESER (Continuing):

Q And was there a practice session for the roadshow?

A There was a short preparation session and -- before we

started to meet investors, yes.

Q Where was that?

A It was at a hotel in London, but I can't remember which

one.

Q Did you attend the practice -- preparation session?

A I did.

Q Did Andrew Pearse attend the preparation session?

A He did.

Q Did you understand who he was representing at that time?

A He was there as an employee of Palomar, was my

understanding.

Q And where did you go for the roadshow?

A We had meetings with investors in both London and New

York.

MS. MOESER: Your Honor, I'd seek the admission of

Government Exhibit 2985 and 2985-A.

THE COURT: Any objection?

MR. SCHACHTER: May I see it on the screen, Your

Honor?

THE COURT: Yes.

Publish it to counsel and the Court, please.

MR. SCHACHTER: No objection.
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THE COURT: Admitted. You may publish.

(Government Exhibits 2985 and 2985-A so marked.)

(Exhibit published to the jury.)

MS. MOESER: Mr. Jackson, can we have the screen on?

Thank you.

Q Mr. Burton, what is Government Exhibit 2985?

MS. MOESER: If you can do the second half of the

e-mail, Ms. DiNardo, the bottom e-mail? Thank you.

A It is a segment...

Q Let me ask you this question, Mr. Burton: Did you

receive this e-mail?

A I'm looking for my name at the top.

Yes, I did.

Q And what's the date on the e-mail?

A It's the 15th of March 2016.

Q Who sent the e-mail?

A Chandrika Ziths.

THE COURT: Would you spell that for the reporter,

please?

THE WITNESS: First name C-H-A-N-D-R-I-K-A, surname

Z-I-T-H-S.

Q And what's the subject of the e-mail?

A It is an excerpt of the roadshow schedule.

Q Apologies, the subject line, Mr. Burton?

A Albacore.
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Q What's "Albacore"?

A Albacore is the project name we used to describe the

transaction.

Q Do you know why you picked the name Albacore?

A I think it's because it's a fish.

Q And looking down to the message itself, what's the

message describing?

A It is describing two conference calls with groups of

investors -- well, the first one is a group and the second one

is a single conference call with Pharo Asset Management.

Q Where are these investors located?

A It's actually not clear to me from this e-mail.

Q Going to Government 2985-A --

A If I qualify that slightly, part of the reason I say that

is because if it's a conference call, it's not apparent to me

from the e-mail where the other end of the phone was.

Q Understood.

If you can look at Government Exhibit 2985-A, what

is Government Exhibit 2985-A?

(Exhibit published to the jury.)

A It is the front page of the roadshow itinerary that

covered both the London and New York meetings.

Q What day was the roadshow in New York?

A The 15th of March.

MS. MOESER: We can go to the second page,
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Ms. DiNardo. If we can blow up the top a little.

There we go.

Q Who participated in the roadshow?

A So, to my memory, and I wasn't counting bodies in the

room, if you like, but all of the six names at the top and

from the Ministry of Finance, Banco Nacional de Investimento,

BNI, and EY, and then I believe Lorenzo Sambo was there as

well.

And from Credit Suisse, I attended, as did Vera

Savina.

Q Up at the Ministry of Finance, who from the Ministry of

Finance attended the roadshow?

A Again, I'm going to struggle with the pronunciations, but

Adriano Maleiane, who is the Minister of Finance; Adriano

Ubisse, the treasury director; and Antonio do Rosario, who is

an advisor, as noticed here at least.

MS. MOESER: And going to Page 6, Ms. DiNardo.

You can -- thanks, Ms. DiNardo.

Q Mr. Burton, when did you go to New York for the roadshow?

A We flew late on the previous day, on the 14th of March,

and met with investors on the 15th in New York.

Q And who from the Ministry of Finance attended the New

York portion of the roadshow?

A The names I have already mentioned.

Q That's the Minister of Finance Maleiane?
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A Yes.

Q And Mr. Ubisse?

A Yes.

Q And Mr. Do Rosario?

A Yes.

MS. MOESER: We can go to the next page,

Ms. DiNardo.

Q Mr. Burton, can you just summarize the investors you met

with in New York during the roadshow?

A We met with a number of investors, and the ones on the

screen here are Marathon; OTPP, which is the Ontario Teachers'

Pension Plan; Greylock; EMSO, which actually was -- we met

with EMSO in New York, but it was actually a videoconference

with their London office as well; NWI; Alliance here is

AllianceBernstein; then a joint meeting with Stone Harbor and

Prudential.

I personally attended all of those meetings. And I

also went to the Goldman Sachs Asset Management meeting, but

subsequent to that meeting and in between the meetings I had

been negotiating the economics of the transaction with a

number of the people we had already met with.

So, I didn't attend the last meeting with Lazard

because I was rushing back to the airport to get back to my

desk in London to make the changes to the document to

republish and, hopefully, get a deal going.
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Q So, you went to all the meetings except Lazard.

And just to recap, why did you go back to London

before the Lazard meeting?

A My desk is in London. It is very rare that I actually go

on a roadshow. It's like I think I've done three in all the

years I've been doing this job, and it's typically because

there's a desire to have my technical expertise in the room.

In this case, that was a dual role: It was a

technical expertise point in terms of describing the mechanics

of the transaction; there was also quite an involved economic

discussion involving some bond mathematics, and to work

through with investors to provide them with something that

they felt was acceptable to them.

And to be able to enact those changes, I felt it was

important to be at my desk to be able to manage the flow of

information and expedite the amendments that needed to be done

and make sure the transaction ran smoothly.

Q Did the Mozambican Government officials who were

attending the roadshow attend all the meetings that you were

present at?

A By my recollection, yes.

MS. MOESER: And scrolling up a little bit

Ms. DiNardo -- there you go.

Q Who did you meet with at NWI?

A We met with Jason Kaplan, who is named here, and a number
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of his colleagues.

Q Who did you meet with at AllianceBernstein.

A With Marco Santamaria and a number of his colleagues.

Q Is that the Marco that you were talking about earlier?

A I believe so. I haven't personally asked him whether we

made a mistake in the e-mail or not.

MS. MOESER: Your Honor, seeking the admission of

Government Exhibit 2988. This is one we discussed earlier any

objection.

THE COURT: Any objection?

MR. SCHACHTER: No further objection.

THE COURT: The objection is overruled. The

document is admitted. You may publish.

(Government Exhibit 2988 so marked.)

(Exhibit published to the jury.)

Q Mr. Burton, what is Government Exhibit 2988?

A It is an e-mail from Vera Savina to the combined Credit

Suisse and VTB deal team containing notes, feedback notes,

from the individual meetings with investors.

Q Is making a record like this how you and Ms. Savina

summarize notes from meetings at Credit Suisse?

A It's the typical way the roadshow information is

collected and shared across the deal team.

Q Did you receive this e-mail?

A I did, yes.
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As a footnote to that, if you like, this is also the

primary source of information that goes into the feedback

sheet we discussed earlier on.

Q The spreadsheet that we were looking at earlier?

A Yes.

MS. MOESER: Can we go to the third page,

Ms. DiNardo? Can we blow up that e-mail that starts on the

third page?

Thank you.

Q What's this summary, Mr. Burton?

A This is a summary of the comments that were made at

the -- by Marathon, OTPP -- which is, again, Ontario Teachers'

Pension Plan -- and Greylock meeting.

Q Is this one of the meetings in New York?

A It was, yes.

Q And looking down --

MS. MOESER: Scrolling down a little bit on the

page, a little bit more.

Q What's the second section, EMSO?

A It covers EMSO. And I'm afraid I don't know what that

stands for, but it's one of the other people that reached out

to us and asked us to have meetings with them.

Q Another meeting in New York?

A Yes.

MS. MOESER: Can you scroll back up to the beginning
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of the e-mail, Ms. DiNardo?

That's sufficient.

Q Mr. Burton, and you can review the e-mail if you'd like,

but what issues did investors raise during the roadshow?

A I think it broadly came in two forms: The questions that

you can see at the top here were more about the wider credit

proposition of Mozambique. And at the time, and I don't

believe it's gone anywhere, there's a large gas reserve off

the coast of Mozambique that creditors are focused on, and

when the gas starts coming out of the ground will

substantially improve kind of the economics of the country.

So, there's some questions around that LNG, liquid natural

gas.

The other main topic of discussion was around the

disclosure in the document as it stood and the amount of debt

outstanding in Mozambique and whether -- there had been talk

in the press and discussion in the Mozambican Parliament about

our restructuring transaction, so there were a number of

questions around whether this was a restructuring, because

that generally indicates that an issuer would be unwilling to

fully pay its debts. So, a number of the investors asked

specifically whether Mozambique had the intention of paying

all of its debts as they came do.

Q Did Mozambique answer investors on that question?

A The Minister of Finance was quite emphatic on the point
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that whether the transaction succeeded or failed, the country

had every intention of servicing its debts.

MS. MOESER: Ms. DiNardo, if we could go back one

page, Page 2, and down towards the bottom.

Q Mr. Burton, there's NWI.

Is that the NWI you spoke about earlier?

A It is, yes.

Q And alliance, is that AllianceBernstein?

A It is.

MS. MOESER: Can we scroll on to the next page,

Ms. DiNardo, the last bullet of the Alliance section?

Q Were there concerns raised by investors regarding the

IMF?

A I wouldn't go as far as to say "concerns."

I think it's a natural question in these kind of

transactions as to whether the IMF is in the loop and whether

they have kind of -- whether they would have any concerns with

the transaction.

Q And what was the response to that issue?

A The Minister responded, as written here, that the IMF was

onboard with what we were doing.

MS. MOESER: Scrolling up towards the top of Page 2,

Ms. DiNardo.

Q What's Stone Harbor/Prudential, Mr. Burton?

A They were two fund managers that we met with while we
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were in New York.

MS. MOESER: If we can go back to the first page,

Ms. DiNardo.

Q What's GSAM?

A Goldman Sachs Asset Management.

Q What's Lazard?

A Lazard is also a fund manager who we met with in New

York -- not "we," everyone apart from me, as I previously

stated.

Q Looking at the GSAM summary, the fourth bullet: Way to

control future GTs?

A Guaranties.

Q What's that issue?

A So, I believe the concern that was being expressed by

Goldman Sachs Asset Management here is that a number of

transactions, which were disclosed in the documents as part of

EOM, included guarantied loans. And they were seeking

guidance as to whether there were any plans for the government

to do -- how it was going to raise funds going forwards,

whether that would be in bond form, like we were proposing in

this transaction, or whether they would revert back to their

previous method of borrowing from the guarantied loans.

MS. MOESER: Your Honor, seeking the admission of

Government Exhibit 2990.

THE COURT: Any objection?
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MR. SCHACHTER: May I see it on the screen briefly,

Your Honor?

THE COURT: Yes, of course.

MR. SCHACHTER: No objection.

THE COURT: Admitted. You may publish.

(Government Exhibit 2990 so marked.)

(Exhibit published to the jury.)

Q What's Government Exhibit 2990, Mr. Burton?

THE WITNESS: Could you scroll down a little bit,

please?

A This is an e-mail from Vera Savina to --

THE WITNESS: If you scroll back up slightly, I can

confirm.

Thank you.

A -- to the Mozambican deal team detailing our

recommendation for the economic terms that would be amended in

the EOM and proposed bond holders based on the negotiation we

had had at that time.

MS. MOESER: Ms. DiNardo, can you blow up the first

bullets in the e-mail, a little bit bigger?

Q What is the first part of the e-mail summarizing?

A It's summarizing the topics that were discussed on the

roadshow and also includes the totality of the meetings and

the scope of the investors, as written here, and that we spoke

to while we were on the roadshow.
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Q I think you may have mentioned this earlier, but did

investors raise concerns about the level of disclosure from

Mozambique?

A A number of investors asked questions around the level of

disclosure and expressed their desire to see more disclosure,

more detailed disclosure.

Q Did Mozambique have any response to that concern?

A On the times that the topic came up in conversation, the

Minister of Finance noted that this is the first bond that the

country had ever issued, they were still, to some extent

learning, how to do it, and he had every aspiration of

improving the level of disclosure as they move forward.

MS. MOESER: Can we scroll to the second set of

bullets, Ms. DiNardo, "Next Steps," down towards the bottom.

Can we blow that up?

Q Mr. Burton, what were the next steps after the roadshow?

A So, following the roadshow -- and you'll note this e-mail

is dated the 16th of March. So, at this point, I am, to tell

the story, rushed back to New York and now sitting at my desk

in London with the intention of bringing these terms into the

document.

So, this details the economic terms that we

recommend to the issuer, because, ultimately, the issuer has

to agree to those terms, instruct their lawyer to draft the

amendment, and then subsequently publish that because
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investors and fund managers that we have spoken who have

expressed the desire to participate in the transaction isn't

worth anything, per se, it's only worth something when they

actually instruct.

And they wouldn't instruct, rightly so, until they

had seen the full amended terms that we had agreed with them

on the 16th of March.

MS. MOESER: And can we show the first part of the

second page as well, Ms. DiNardo? Can we do them both

together, with the "Next Steps" section?

Thank you.

Q Was there an incentive for bond holders to instruct

early, make a decision early on the exchange?

A There was, yes.

Originally, as documented in the EOM we saw earlier,

the proposal was that if you owned a hundred bonds, then you

would exchange those and get a hundred new bonds in return.

But if you didn't participate in the transaction, and/or voted

against the motion, then you would only get $95 for every

hundred you owned.

That term was renegotiated during the offer, and

such that if you started with a hundred, you would end with

105 if you participated and 100 if you had not participated.

MS. MOESER: Your Honor, I'd like to seek the

admission of Government Exhibit 2998.
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THE COURT: Any objection?

MR. SCHACHTER: No further objection.

THE COURT: Objection is overruled. You may

publish. Admitted.

(Government Exhibit 2998 so marked.)

(Exhibit published to the jury.)

Q What's Government Exhibit 2998, Mr. Burton?

A This is me chasing -- sending an e-mail to Dhiren Shah in

London and Clayton Pope in the U.S. and chasing them to get

affirmations from the names mentioned to ensure -- to

maximize -- to give us maximum visibility on the chances of

success of the transaction by getting an affirmation verbally

and from these funds that they are intending to participate in

the transaction.

Q You're trying to get bond holders to tell you whether

they will say yes or no to the exchange?

A We're trying to get that indication, yes.

MS. MOESER: Turning to Government Exhibit 2998-A.

(Exhibit published to the jury.)

Q What's Government Exhibit 2998-A, Mr. Burton?

A This is the front page of the investor feedback sheet

that we used to monitor all the feedback we got from the

different fund managers we spoke to about the transaction.

MS. MOESER: Can we go to the third page,

Ms. DiNardo?
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My apologies, Your Honor. I don't think I've

actually offered 2998-A for admission.

THE COURT: Any objection to 2998-A?

MR. SCHACHTER: No further objection.

THE COURT: The objection is overruled. It's

admitted.

MS. MOESER: Thank you.

(Government Exhibit 2998-A so marked.)

MS. MOESER: Can we go to Page 3, Ms. DiNardo?

Can you blow up the first four columns of the chart?

A little bit -- the next column to the right as well, please?

There you go.

Q Can you read that, Mr. Burton?

A I can, yes.

THE COURT: Why don't you make it bigger, because I

think the jury is having a little difficulty.

And then we'll take our break after this document,

if that's all right with the jury.

Go ahead.

MS. MOESER: Thank you, Your Honor.

If we can blow up maybe the left half, Ms. DiNardo,

to make it a little bigger for the jury and do a little

scrolling.

Q Who is the second account name listed, Mr. Burton.

A AllianceBernstein.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Burton - Direct - Moeser

LAM OCR RPR

2166

MS. MOESER: And Ms. DiNardo can you scroll to the

right to see the next column over.

Q What was your assessment of how much of the EMATUM bond

AllianceBernstein held at this time?

A They indicated they held 77 million.

Q Where was AllianceBernstein located?

Where did you meet with them?

A We met with them in both London and New York on the

roadshow.

MS. MOESER: Can we go back to the left,

Ms. DiNardo?

Q Who is the third entry on the chart?

A NWI.

Q And scrolling over to the right, what was your assessment

of how much NWI held of the EMATUM bond?

A The position they disclosed to us was 70 million.

MS. MOESER: And Ms. DiNardo, can we go down a

couple rows here?

Sorry, first to the left and then we'll go down a

little bit. Great.

Scroll down a little bit more, little bit more.

There we go. Can you blow up...

Q What account name is this, Mr. Burton?

A This is Stone Harbor.

Q Where did you meet with the Stone Harbor?
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A In New York.

MS. MOESER: Can you scroll to the right,

Ms. DiNardo?

Q What was your assessment of the how much of the original

EMATUM bond Stone Harbor held?

A They indicated that they held 29 million.

MS. MOESER: Back to the left, Ms. DiNardo, and down

a little bit.

Q Who is this account name?

A This is Lazard Asset Management.

Q You didn't meet with Lazard, but where was the meeting

with Lazard?

A The meeting with Lazard was held in New York.

MS. MOESER: Can you scroll to the right,

Ms. DiNardo?

A And they held 22 million, or at least indicated to us

that they did.

MS. MOESER: Your Honor, that's it with this

document.

Do you want to take the break.

THE COURT: Why don't we take a 15-minute break?

Ladies and gentlemen of the jury, do not talk about

the case. We will see you in 15 minutes.

Sir, do not talk about your testimony with anybody

during the break.
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Thank you.

(Jury exits.)

THE COURT: You may step down, sir. Thank you.

The jury has left the courtroom, the witness is

leaving the courtroom. You may be seated ladies and

gentlemen.

Do we have any issues, procedural issues, to deal

with outside of the presence of the jury while the Defendant

is present?

From the Government?

MS. MOESER: Not from the Government, Your Honor.

THE COURT: From defense counsel?

MR. JACKSON: No, Your Honor.

THE COURT: Thank you. Enjoy your 15-minute break.

We'll see you shortly.

(A chorus of thank yous; recess taken.)

THE COURT: We have the appearances. You may be

seated.

All counsel are present, the Defendant will be

produced. Once he is, I will ask if we have any procedural

issues to address before we bring in the jury, but let's wait

for him to be produced.

(Defendant enters the courtroom.)

THE COURT: Welcome back.

THE DEFENDANT: Thank you, Your Honor.
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THE COURT: Do we have any procedural issues from

the Government?

MR. BINI: No, Your Honor.

THE COURT: From defense?

MR. JACKSON: No, Your Honor.

THE COURT: Mr. Jackson, would you bring the jury

in?

And would you have the witness restored to the

witness stand, please?

MS. MOESER: Yes, Your Honor.

(Witness resumes the stand.)

THE COURT: The jury will be coming in in a minute,

and then I will ask you the question I always ask.

(Jury enters.)

THE COURT: Welcome back, ladies and gentlemen of

the jury. Please be seated. Thank you for your promptness.

Please be seated in the back.

Please be seated, Mr. Burton. I will ask you, as I

said I would, have you spoke with anyone about your testimony

during the break?

THE WITNESS: No, Your Honor.

THE COURT: Thank you.

You may continue to inquire.

MS. MOESER: Thank you, Your Honor.

BY MS. MOESER:
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Q Mr. Burton, before the break, we spoke bye a little bit

about the IBC committee?

A Yes.

Q Who sat on the IBC committee.

A The IBC is made up of a number of parts. And for a

global IBC, as there was in this case, there is a chairman

from both the London and European side and the U.S. side and

there's an additional two members who are senior members of

the firm. I'm now one of those people.

And then in addition to that, internal counsel

attends the meetings to offer any legal observations to the

case, and then the deal team.

Q Are the members of the IBC committee Credit Suisse

management?

A They are, yes. They are all MDs of a number of years of

service before they are allowed to be part of the committee.

Q What does "MD" stand for?

A Managing director.

Q We talked about the rep risk committee.

Who sits on the rep risk committee?

A I couldn't tell you an exhaustive list, but it often

includes -- it will always include the chairman of the

committee. But then, more often than not, it will include

someone from financial crime and someone from anti-money

laundering.
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And the deal team will present, and then a number

of, typically, business leaders, so divisional heads, and for

the divisions concerned with the matter at hand.

Q Are the members of the rep risk committee Credit Suisse

management?

A This senior decision makers are, yes. So, in the case of

financial crime and the like, they tend to be experts in their

field. I couldn't tell you specifically whether there's a

hierarchal rating requirement for those members.

Q Who was the chairman of the rep risk committee for the

EMATUM exchange, if you recall?

A I actually can't recall specifically who had the final

say.

Q Did the rep risk committee approve the EMATUM exchange?

A They did.

Q And then a global IBC approved the EMATUM exchange?

A They did.

Q Did you get sufficient investor participation to go

forward with the exchange?

A We did, yes.

Q You talked earlier about 144A and Reg S.

Can you remind the jury what 144A bond holders are?

A A 144A bond holder is -- in primary is someone who is a

qualified institutional buyer, which is longhand for a

sophisticated U.S. investor.
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I'm sure there are many lawyers that will tell me

that isn't quite right, but that's how I understand it.

Q What are Reg S holders?

A Holders from outside the U.S. and colloquial.

Q After investors exchanged the EMATUM bond, what did they

receive?

A They received either a Reg S bond or 144A bond subject to

the election that they put into the clearing systems.

Q Have you heard the term "Eurobond"?

A Yes.

Q What's a Eurobond?

A It's a longer word than bond that means the same thing.

Q After the exchange, were 144A bonds issued?

A They were, yes.

Q And what was the value of the 144A bonds after the

exchange?

A From recollection, the exchange resulted in around

133 million 144A bonds being issued.

Q And we talked earlier about the exchange offering

memorandum, Government Exhibit 241.

MS. MOESER: Can we pull that up, Ms. DiNardo?

(Exhibit published to the jury.)

Q I think you had mentioned some concerns of the rep risk

committee, Mr. Burton, about negative press.

Were there disclosure in the exchange memorandum
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about negative press?

A There were.

MS. MOESER: Can we go to Page 75, Ms. DiNardo, and

if we go could go towards the middle?

Q Did the exchange offering memorandum contain other

information about Mozambique's economy?

A It did, yes.

Q Did it contain other information about Mozambique's

political situation?

A As I recall, yes.

Q Did it contain information regarding bribery and

corruption in Mozambique?

A There were parts covered in the memo that explored that,

yes.

Q Did the offering circular -- exchange offering memorandum

disclose that Privinvest and Jean Boustani had paid Andrew

Pearse millions of dollars for work he performed while

employed by Credit Suisse?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

What's the answer?

THE WITNESS: It did not.

Q Did the offering memorandum disclose that Jean Boustani

and Privinvest had paid Surjan Singh millions of dollars for

work he performed while at Credit Suisse?
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MR. SCHACHTER: Objection.

THE COURT: Overruled.

A It did not.

Q Did the offering memorandum disclose that Jean Boustani

and Privinvest had paid Mozambican officials?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A It did not.

Q If you had known that Jean Boustani and Privinvest had

made payments to Pearse or Singh or Mozambican officials, what

would you have done?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A If that information had come to light to the deal team

during the transaction, Credit Suisse would not have proceeded

with the trade and would have reported the information to the

relevant authorities.

Q Would you have offered the exchange to bond holders?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

Go ahead.

A Credit Suisse would not.

(Continued on the following page.)
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BY MS. MOESER: (Continuing.)

Q Would you have offered the exchange to bondholders?

A Credit Suisse would not.

MR. SCHACHTER: Objection.

THE COURT: Overruled.

Go ahead.

A Credit Suisse would not.

Q Would Credit Suisse have gone through the original amount

of the bond transaction?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A If that information was apparent then no, we would not.

MS. MOESER: May I have a moment, Your Honor.

THE COURT: You may.

(Pause in the proceedings.)

MS. MOESER: Nothing further, Your Honor.

THE COURT: Your witness.

MR. SCHACHTER: Thank you, Your Honor.

CROSS-EXAMINATION

BY MR. SCHACHTER:

Q Good afternoon, Mr. Burton.

A Good afternoon.

Q My name is Mike Schachter. I represent Jean Boustani who

is sitting right over there.

A I understand. Thank you.
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Q Mr. Burton, you said that you worked at Credit Suisse in

London, bus is that actually the name of the company that

you're employed by?

A My employer is an entity called Credit Suisse Securities

Europe Limited.

MR. SCHACHTER: Your Honor, we'll offer Government

Exhibit 1844.

THE COURT: Any objection to 1844?

MS. MOESER: Your Honor, may we see it on the

screen?

THE COURT: Yes.

Publish it to your adversary, counsel.

MS. MOESER: No objection.

THE COURT: Admitted.

(Government Exhibit 1844 received in evidence.)

THE COURT: You may publish.

(Exhibit published.)

BY MR. SCHACHTER:

Q Mr. Burton, this is a corporate organizational chart of

Credit Suisse. Do you generally recognize that to be what it

is?

A I broadly understand it, yes.

Q And there is a company at the very time called Credit

Suisse Group AG. Do you see that?

A I do, yes.
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Q And that is a different company than the one that you

work for; is that correct?

A It is, yes.

Q The one that you work for is the one over to the right at

the bottom?

A Yes.

Q Now, Credit Suisse Group AG has stock that trades on the

New York Stock Exchange; is that correct?

A I don't know the answer to that. I'm not an expert on

that entity.

Q Do you know that the company that you work for, the

separate company Credit Suisse Securities Europe Limited does

not have stock that trades on the New York Stock Exchange?

A I believe not on the basis that I understand it's a

wholly-owned subsidiary of CSAG.

Q Of CSAG?

A Yes.

Q I see. But it's a separate company from the -- and

Credit Suisse AG is a different company than Credit Suisse

Group AG; is that correct?

A That is correct, yes.

Q And it is -- it has a different board of directors --

withdrawn.

Credit Suisse Securities Europe Limited has a

different board of directors than Credit Suisse Group AG; is
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that correct?

A That's correct.

Q It has a different chief executive officer, a different

CEO that runs the company?

A It is a different person, yes.

Q And the company that you work for, Credit Suisse

Securities Europe Limited, also has some of its very own

policies that only apply to that entity; is that correct?

A I would expect so, yes.

Q And the company, in addition to not having any stock that

trades on the New York Stock Exchange, the company that you

work for Credit Suisse Security Europe Limited does not file

any reports to the United States Securities and Exchange

Commission, does it?

A I don't know.

Q Now Ms. Moeser spent about 45 minutes yesterday and a

little this morning speaking to you about certain policies of

Credit Suisse. Do you recall that?

A Yes, I do.

Q Are the policies that the Government reviewed with you

accounting policies?

A To the specific question, no. There was mention in the

compliance manual and books and records elements pertaining to

compliance, per se, but I would perceive the accounting policy

to be a separate matter.
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Q You didn't understand any of those policies to be

internal accounting controls, did you?

A To my understanding of the term, no.

Q Now, would you agree with me that some of the policies

that Ms. Moeser showed you're are fairly complicated?

A Very detailed.

Q There was one that she showed you on conflicts of

interest. Do you recall that?

A Yes.

MR. SCHACHTER: Your Honor, may we briefly publish

that in evidence?

THE COURT: You may. What's the number?

MR. SCHACHTER: Government Exhibit 6022.

THE COURT: Yes. It's in evidence. You may

publish.

(Exhibit published.)

BY MR. SCHACHTER:

Q For example, this policy says conflicts of interest are

unavoidable in integrated financial institutions and no single

definition can cover all the types of conflicts that Credit

Suisse faces on a regular basis. The bank manages them in a

manner consistent with the highest standards of integrity and

professionalism.

Do you agree that that's a little complex?

A I think it's complex in wording, but I would like to
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think in principle it is not that difficult to figure out.

Q You received training on the policies that Ms. Moeser

took you through; is that correct?

A Yes.

Q And, in fact, Credit Suisse has regular training for its

employees on what those policies mean and how the Credit

Suisse employees are supposed to apply them; is that correct?

A We do, yes.

Q Do you know that Jean Boustani is not employed at Credit

Suisse?

A Not to my knowledge.

Q And you're unaware of a man named Jean Boustani ever

receiving any training on any of the Credit Suisse policies

that Ms. Moeser took you through at the end of yesterday and

today?

A I would perceive that to be highly unlikely.

Q Now, Ms. Moeser asked you about a Eurobond exchange that

took place at the beginning of April 2016; is that correct?

A Yes.

Q I want to talk to you about first what led to that

exchange. And this was an exchange of loan participation

notes, Eurobonds; do I have that right?

A Yes.

Q At some point you became aware is that Credit Suisse had

a dealer manager on the issuance of loan participation notes
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that relate to a loan that Credit Suisse had made to a

Mozambican company called EMATUM; is that right?

A I'm not sure of the specific timing that you're referring

to so to make a distinction -- and the original issuance, if

that's what you are referring to, Credit Suisse was an

arranger of that instrument for it's the original issuance and

the transaction I worked on and the role was -- by semantics

was a dealer manager. As you say a dealer manager refers to

the transaction that I was part of in 2016.

Q And the transaction that you learned about from back in

2013 at that time Credit Suisse would have been what you would

call an arranger; is that right?

A Correct.

Q And you also at some point in time became aware of a

Credit Suisse loan to a company called Proindicus?

A Yes.

Q You are aware that Proindicus -- and, I'm sorry, did you

also become aware that Proindicus was a loan that Credit

Suisse made in 2013?

A Specifically done in 2013, I was -- I may have been aware

of it. I can't recall now.

Q And the EMATUM loan that Credit Suisse was the arranger

on that was also back in 2013?

A Yes.

Q And you're aware that Proindicus and EMATUM made all of
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their interest payments in 2014, are you not?

A I have no reason to believe they weren't. I never saw

anything that would contradict that statement.

Q Do you know that their total interest payments in 2014

that they paid on time was about $71 million?

A I'm not familiar with the number.

MR. SCHACHTER: Your Honor, we will offer, and we've

conferred with Government counsel, So if it's acceptable to

the court, I will list the numbers and I believe there's no

objection.

THE COURT: You can do them all together or one by

one.

MR. SCHACHTER: With the Court's permission, all

together.

THE COURT: That is fine. Call them out.

MR. SCHACHTER: 60, 86, 107, 106, 230, 233, 238,

243, and 244.

THE COURT: Any objection to those documents?

MS. MOESER: No objection, Your Honor.

THE COURT: They're admitted.

(Government Exhibits 60, 86, 107, 106, 230, 233,

238, 243, and 244 received in evidence.)

THE COURT: You may publish them.

MR. SCHACHTER: Rather than publishing them all --

THE COURT: You are authorized to publish them or
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not publish them, but they are in evidence so fire away.

MR. SCHACHTER: Thank you, Your Honor.

BY MR. SCHACHTER:

Q So that was 2014. Are you also aware that Proindicus and

EMATUM made all of their interest and principal payments

during 2015 paying a total of $153 million?

A I have no reason to believe they didn't.

THE COURT: Do you know one way or the other? You

don't have to speculate --

THE WITNESS: I --

THE COURT: Hang on. If you don't know, say you

don't know and I'm sure counsel will have documents that he

can refer to if he wishes to do that.

THE WITNESS: I don't have the specific number.

THE COURT: That's fine. We don't have to have

specifics.

Next question.

MR. SCHACHTER: Maybe we can very briefly just run

through these.

THE COURT: Of course.

MR. SCHACHTER: I think we have the ability to

highlight them quickly.

Mr. McLeod, can we first show Government Exhibit 60?

(Exhibit published.)

BY MR. SCHACHTER:
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Q Do you see where it says: Interest Payments, Attention

Loans, Mozambique Proindicus in the amount of 19,759,619. And

then if we can move to the next one.

MR. SCHACHTER: Which I would ask to publish, Your

Honor, Government Exhibit 86?

THE COURT: Yes, it's in evidence. You may publish

it.

(Exhibit published.)

BY MR. SCHACHTER:

Q This is from March 21, 2015 showing an interest payment

for Proindicus of $23,813,416.

MR. SCHACHTER: And then, Your Honor, if we can

publish Government Exhibit 107.

THE COURT: Yes.

(Exhibit published.)

MR. SCHACHTER: Now this is a principal payment from

March 21, 2016 for Proindicus of $24,880,000.

And then if we can show Government Exhibit 106.

(Exhibit published.)

MR. SCHACHTER: Showing at the second line a payment

of $27,903,000 on March 23, 2015.

And quickly to Government Exhibit 230.

(Exhibit published.)

MR. SCHACHTER: Showing a payment by EMATUM of

$25,106,159 on March 10, 2014.
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And then Government Exhibit 233.

(Exhibit published.)

MR. SCHACHTER: Showing a payment on September 11,

2014 of $26,796,250.

And then turning to Government Exhibit 234.

(Exhibit published.)

MR. SCHACHTER: Showing a payment on March 11, 2015

of $26,796,250.

And then Government Exhibit 237.

(Exhibit published.)

MR. SCHACHTER: Showing an EMATUM principal payment

of September 11 -- on September 11, 2015 of $76,500,000.

Showing Government Exhibit 238.

(Exhibit published.)

MR. SCHACHTER: Showing a payment of interest by

EMATUM on September 11, 2015 of $26,796,250.

Showing Government Exhibit 244.

(Exhibit published.)

MR. SCHACHTER: Showing a payment on March 11, now

2016, by EMATUM of principal of 76,500,000.

And then finally, Your Honor, Government Exhibit

243.

(Exhibit published.)

MR. SCHACHTER: Showing a payment dated March 11,

2016 by EMATUM of interest $24,384,588.
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Thank you, Your Honor.

THE COURT: Of course.

BY MR. SCHACHTER:

Q Now, in -- you began working on the LPN exchange for

Eurobonds around the summer of 2015; is that right?

A Correct.

Q And do you happen to recall that in 2015 global gas and

commodity prices were falling?

A Specifically, no, but -- specifically, no.

Q Do you have any recollection of development of the gas

reserves in Mozambique slowing or even being halted in 2015?

A I'm broadly aware of it, yes.

MR. SCHACHTER: Your Honor, we would ask to publish

Defendant's Exhibit 1969 in evidence.

THE COURT: Yes. You may publish.

(Exhibit published.)

BY MR. SCHACHTER:

Q Do you recall that in October 30th of 2015 the credit

rating agency Fitch had downgraded Mozambique from a B-plus to

a B?

A I don't recall it specifically, but this seems to

indicate that that is the case, yes.

Q Is it your understanding that credit rating grades are

unlike grades in school, where if you get a B, your mom takes

you for ice cream. A B is not a particularly good rating by
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credit rating agencies; is that correct?

A It's lower on the spectrum, yes.

Q And do you -- and at this point in time you were working

on the exchange; is that right?

A I'm just looking through -- yes, I was.

Q And do you remember that this credit rating also talked

about a rapid rise in public debt and increased borrowing by

state-owned entities as important risks to Fitch's forecasts?

A That is consistent with the work that we were doing at

the time, yes.

Q To be clear, credit rating reports like this, they're

available for investors?

A They are typically a subscription service, but it would

be rare that a sophisticated investor would not be a

subscriber.

Q This report, do you happen to remember also mentioned low

global commodity prices putting pressure on Mozambique's

external accounts and foreign reserve positions?

A As quoted here, that would make sense, yes.

Q But you understood, notwithstanding these issues,

Mozambique, the EMATUM company, was actually current in its

interest and principal payments as of March of 2016?

MS. MOESER: Objection, Your Honor.

THE COURT: Overruled.

What was your understanding?
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THE WITNESS: My understanding was that they had

been servicing their debt up until that point.

THE COURT: They serviced the debt until they

didn't, is that the way it works?

THE WITNESS: Yes.

THE COURT: Go ahead.

BY MR. SCHACHTER:

Q Up until the time of the exchange that you started, it

was then proposed; is that correct?

A Correct.

Q Now, you mentioned an investment banking committee; is

that correct?

A I did, yes.

Q And I'll show you Defendant's Exhibit 4 --

MR. SCHACHTER: We would offer, Your Honor, Defense

Exhibit 4016?

THE COURT: Any objection? Publish it to your

adversary and to the Court, please.

MR. SCHACHTER: Yes, Your Honor.

MS. MOESER: Can I get a hard copy?

THE COURT: Yes, please provide a hard copy.

MR. SCHACHTER: No objection.

THE COURT: Admitted.

(Defense Exhibit 4016 received in evidence.)

THE COURT: You may publish.
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(Exhibit published.)

MR. SCHACHTER: Thank you, Your Honor.

BY MR. SCHACHTER:

Q This is a report on Project Albacore which you told us

about. This is the global IBC memorandum. Do you recognize

this?

A I do, yes.

Q This is a memorandum that you worked on; is that correct?

A I had input into it, yes.

Q Can you describe the purpose of this memorandum?

A This is the official record of the issues considered by

the global IBC for the purposes of assessing whether the --

the dealer manager Credit Suisse Securities Europe Limited was

authorized to proceed with the transaction.

Q And it gives some of the history of Credit Suisse's

interaction with Mozambican companies; is that correct?

A It includes an accounting of our relationship with the

issuer which includes our relationship history, yes.

Q I will direct your attention to page six. If we could

blow up the section on background on the EMATUM LPNs. And

this is part of the description of the history of Credit

Suisse's interactions with EMATUM for the global IBC?

A Apologies. I was looking at the text. Could you repeat

the question?

Q I apologize. This is part of the description of the
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prior transactions for the global investment banking

committee?

A It's set in the background, yes.

Q And it describes how EMATUM had borrowed $500 million

from Credit Suisse?

A Well, not from Credit Suisse, from the bond markets

arranged by Credit Suisse and BNP.

Q And then it says subsequently after the loan, this loan

was repackaged and distributed to the --

A Oh, I see --

THE COURT: You cannot talk over each other. It's

not a Robert Altman film, please. Put the question, wait for

the question to be completed and then answer.

Counsel, put the question again, please.

MR. SCHACHTER: Yes, Your Honor.

BY MR. SCHACHTER:

Q And then it describes how after the loan was made then

the loan was repackaged and distributed into the capital

markets; is that correct?

A That's correct. I apologize. I misunderstood your first

question.

Q Now, the memo also talks about the Proindicus project; is

that your recollection?

A I believe so, yes.

Q I direct your attention to page 15. As part of the
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report to the IBC, did the committee or did the -- who's the

group that prepares this memo?

A It's the deal team essentially.

Q Did the deal team describe some of the issues that

Proindicus had faced towards the end of 2013? Can you read

that section allowed, sir?

A Sure. Proindicus project has not generated revenues due

to, 1, ENI and Anadarko not agreeing to gas deal development

plans, exploitation and Capex, the capital expenditure plan,

which need government approval for their gas deals delaying

further investments and agreement on security fees with

Proindicus. Loan principal repayment was extended by circa

one year in exchange for fees and higher interest rate.

Q Was this part of the description of Credit Suisse's

history with the Mozambican companies that you described?

A It was, yes.

Q Now, Ms. Moeser asked you about the due diligence process

that led up to the exchange and specifically she asked you

about an e-mail that you received relating to the valuation of

certain boats. Do you remember that?

A If you're referring to the e-mail from Mason Cranswick,

yes.

MR. SCHACHTER: Your Honor can we publish Government

Exhibit 294 -- 294 in evidence.

THE COURT: You may publish.
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(Exhibit published.)

MS. MOESER: No.

MR. SCHACHTER: 295. -- 29 --

THE COURT: Wait a minute, wait a minute. The Court

reporter is going to turn around and shoot me if I don't tell

you to stop. Take a deep breath, look at the number and then

ask your question. Go ahead.

BY MR. SCHACHTER:

MR. SCHACHTER: Your Honor, may we please publish

Government Exhibit 2954.

THE COURT: In evidence, you may publish.

(Exhibit published.)

MR. SCHACHTER: Thank you.

THE COURT: You're welcome.

BY MR. SCHACHTER:

Q This e-mail from Mr. Cranswick attached a couple of

reports; is that right?

A Yes, it did.

Q There was one -- and I'll direct your attention to 2954-A

in evidence. This is one of the reports that was attached to

Mr. Cranswick's e-mail; is that right?

A It was, yes.

Q Do you happen to recall that this report confirmed that

all 24 fishing vessels had been delivered by Privinvest to

EMATUM?
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A I can't remember the specific reference. This is part of

the due diligence process which wasn't my area of expertise so

while I was aware of the process, I wasn't focused on the

details of it.

Q Fair to say, based on what you just said, you have no

idea of whether or not these reports are accurate?

A I have an expectation that they were because I would like

to think that they would be but --

Q You don't know what, if anything, this firm did in order

to assess the value of the boats; is that correct?

A I'm not familiar with the technicalities.

Q Do you recall -- can we go back to the e-mail Government

Exhibit 2954. Do you recall that Mr. Cranswick specifically

reported that his conclusion was that these boats are very

difficult to value accurately?

A I recall that being a topic of discussion, yes.

Q And if we can then turn back to -- back to -- I apologize

to Mr. McLeod can you turn back to 2954-A. If we can look at

the top two paragraphs.

(Exhibit published.)

BY MR. SCHACHTER:

Q Top of page three, I'm sorry. Did you note in the

reports that the author had said in the case of tuna ships it

is a very and highly unusual market. There are very few ships

actually reported sold and very few on offer for sale. The
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majority of trawlers are operated by owners who have a fishing

license. These are difficult to obtain and the world fishing

authorities are constantly on alert to ensure that only

regulated fishing takes place. Tuna fleet's value is

dependent upon the authorities issuing a license. It has,

therefore, to be stated that valuing tuna boats is much more

complicated and more difficult to perform than other tonnage

and there has to be a certain amount of flexibility given when

putting value on them.

Did you not that when you received these

attachments?

A Specifically I didn't read through it. I didn't know it

myself, but I know it was a topic of discussions with the

directors committee.

Q Let me direct your attention to paragraph seven of this

report. Did you happen to note that Mr. Anthony English had

written: To conclude, I consider the boats well-designed and

constructed for the local industry with the obvious exception

of the bait boats and there is no reason why properly managed

they should not be able to earn their keep and provide a

substantial return on the investment.

Was that something that you had noted when you

received these reports?

A And it falls into the same category. Other people were

focused on the day that it was discussed.
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Q And this is a report that related to these fishing

vessels, the 24 fishing vessels but is it correct that there

were actually an additional three kinds of vessels that were

also to be provided by Privinvest to EMATUM as part of the

contract?

A My understanding was that there were three boats in

addition to the 24 in this report.

Q And was there also a separate report that addressed those

three additional vessels?

A Yes.

Q And can we --

MR. SCHACHTER: Can we publish 2954-B in evidence?

THE COURT: You may.

(Exhibit published.)

BY MR. SCHACHTER:

Q Do you remember if this was a separate report for boats

that are called trimarans that are called Ocean Eagle 43?

A Yes.

Q Did you have an understanding that these trimarans are

141 feet long and built specially for this project?

A Specifically, no, I don't recall that.

Q Did you have any understanding as to whether they were

specially built to move at very high speeds through the seas

of the Indian ocean?

A My very superficial understanding of fishing they were to
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run in the front of the actual fishing fleet and find the

schools of tuna.

Q Do you have a recollection that this firm, Renaissance,

that they were asked to provide a report without actually ever

having looked at these trimarans?

A I don't know if they were specifically asked to do the

report in that way. What I do recall is that Credit Suisse

weren't able to see the boats.

Q Were or were not?

A Were not.

THE COURT: Go ahead.

MR. SCHACHTER: And can you turn to page five of

this report Mr. McLeod.

(Exhibit published.)

BY MR. SCHACHTER:

Q And when you received this report did you note that this

Renaissance firm noted that the Ocean Eagle 43 trimaran patrol

vessel is unique in the naval defense sphere in several

respects. It is marketed as a small but ocean-going --

THE COURT: Do you really need to read the whole

thing? If you want to read the whole thing, you can, but it's

getting a little tedious.

MR. SCHACHTER: Yes, Your Honor.

BY MR. SCHACHTER:

Q Did you happen to note this portion of the report?
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A It wasn't my area of focus. That was for another part of

the deal team.

Q And did you also have a recollection that part of the

contract that -- of things that Privinvest was providing was a

transfer of technology or intellectual property relating to

these vessels?

A That was a component of what was discussed by the

relevant people who are looking at it in more if detail than

the rep risk committee.

Q As part of the discussion with the rep risk committee

that it was very difficult to place a value on that

intellectual property?

A I believe so, yes.

MR. SCHACHTER: You can take that down Mr. McLeod.

BY MR. SCHACHTER:

Q Now, the actual vote by the bondholders to decide whether

to participate in the exchange took place on April 1, 2016; is

that right?

A Yes.

Q But before that time there was this information that was

provided to investors so that they could consider whether they

wanted to participate in the exchange?

A Correct.

Q And that offer needed to be made available to the

then-current holders of those loan participation notes; is
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that right?

A Yes.

Q Ms. Moeser asked you about efforts to determine who made

up those group of LPN or bondholders; is that right?

A Yes.

Q Now, the original EMATUM LPNs that were being exchanged

those were issued as Reg S securities; is that correct?

A Correct.

Q But that's when they were issued back in 2013?

A Yes.

Q If a hedge fund bought those LPNs, is it correct that

nothing then stopped that hedge fund from deciding to sell

those LPNs that they owned to another hedge fund in 2014 or

2015?

A I don't know if it's specific to a hedge fund, but yes.

Q Any institutional investor could, once they bought them,

they could sell them to other institutional investors?

A Subject to other conditions prevailing in the market that

that investor was sitting in at that time.

Q And that's called -- that trading after the originally

issued when one institution was maybe selling to another

institution, that's what's called the secondary market?

A Correct.

Q And if one institution sold those LPNs to another

institution in 2014 or 2015, the money from that sale wouldn't
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go to Credit Suisse; isn't that correct?

A No.

Q It would go from one institution just to another

institution?

A Correct.

Q And you would have no reason to believe that any of that

money would go to Privinvest either?

A No, unless they were the buyer and the seller in a

particular transaction.

Q Fair. And Credit Suisse -- during that secondary market,

those trades that could occur in 2014 or 2015, it could be

that one institution may then sell it to a U.S. investor; is

that right?

A After the first 40 days of seasoning, the bonds were

available to be bought by qualified institutional buyers.

Q And you described this idea of qualified institutional

buyers. Why is it that it could only be sold to a qualified

institutional buyer?

A Because the instrument is deemed to be one by the U.S.

regulator that should be restricted to investors with a

reasonably high degree of sophistication.

Q Do you know why that is?

A It comes down to a securities law and jurisdiction, in

this case U.S., protecting from unsophisticated investors from

buying things they don't understand.
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Q And part of the problem that you faced in March of 2016

or as you prepared for the exchange was that Credit Suisse had

no way of knowing who the institutions were that may have

purchased those LPNs in the secondary market; is that correct?

A Specifically, no. We can get an idea, but we never know.

Q You mentioned that the way to get that idea is to go to

depository; is that correct?

A Correct.

Q And can you explain that process?

A And, so, we ask Lucid, who if you like the logistics

manager in a transaction of this matter. They call up

Euroclear or Clearstream and they ask for what is referred to

as a geographical survey which is essentially a spreadsheet

with a bunch of numbers in it breaking down the geography of

the direct participants which are the first layer of custodian

inside the depository.

(Continued on the following page.)
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CROSS EXAMINATION

BY MR. SCHACHTER: (Continuing)

Q And where is Lucid located?

A They are located in London.

Q And you said that Lucid would then turn to Euro Clearing

or Clear Stream; is that correct?

A Correct.

Q Where are Euro Clearing and Clear Stream located?

A Well, my belief is that they are based in Brussels and

Belgium.

Q What do they do?

A They basically look after the underlying instruments for

everyone, and, so, going back to the discussion we had

yesterday about the difference between a bond and a loan, a

long time ago now, bonds were literally pieces of paper and

the person who held it in their hand was the owner of that

piece of paper which leads to certain risks of people having

stuff stolen. So depositories were set up as a central place

to hold those instruments and they then hold records on which

investor holds which piece of which bond.

Q So they hold the instrument?

A They do, yes.

Q So these instruments, the loan participation notes were

held by Euro Clearing or Clear Stream in Brussels or the other

country you mentioned?
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A They hold what is called the global moat, which is the,

metaphorically, the big piece of paper that everyone else has

a part of.

Q Ms. Moeser asked you about Government Exhibit 241.

MR. SCHACHTER: If we can put up the first page of

that.

Q I think you described this as being the exchange offering

memorandum; is that right?

A Yes.

Q This is a statement by Mozambique; is that correct?

A It is their document, yes.

Q And, broadly speaking, it describes the exchange and

provides information that may be important to an investor in

deciding whether to exchange; is that correct?

A It is, yes. The best way to think of this document is,

at its center, it is a bond, so the new bond that is proposed

to be created and then there is what we call a wrapper around

the outside of it, which is the exchange and consent

logistics. So that sits around the outside of it and tells

investors how to interact with the document.

Q And there is a section in this document on the public

debt of Mozambique; is that correct?

A There is, yes.

Q Can we direct your attention to page 82. Is this the

section that you are referring to that describes to investors
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the public debt of Mozambique?

A It's the section that you're referring to, yes.

Q Thank you. That's true. And you --

MR. SCHACHTER: Can you scan down a little further,

Mr. McLeod.

Q It actually lays out numbers that Mozambique -- of

Mozambique's public and publically guaranteed debt; is that

correct?

A It does, yes.

Q Fair to say that you understand that the debt disclosure

figures in this document did include the Proindicus, EMATUM,

and MAM loans; isn't that correct?

A Yes.

Q And the issue of the accuracy of these debt disclosures

figures was one that was important to you as you were

preparing for this exchange?

A It was, yes.

Q It was very important to you that Mozambique include in

its debt figures the Proindicus, EMATUM, and MAM loans;

correct?

A Correct.

Q So you took a number of steps to make sure that it would

be accurately disclosed; correct?

A Yes.

MR. SCHACHTER: We will offer, Your Honor, Defense
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Exhibit 4649.

THE COURT: Any objection to 4649?

MS. MOESER: May we please see it, Your Honor?

THE COURT: Publish it to counsel.

MS. MOESER: Can we get a hard copy?

THE COURT: Sure.

MS. MOESER: No objection.

THE COURT: Admitted. You may publish.

(Defendant's Exhibit 4649 received in evidence.)

Q Focusing on the bottom e-mail, this is an e-mail from

your colleague Ms. Savina dated January 28, 2016 to you and

other people regarding project albacore. And this is now just

a couple months before the exchange; is that right?

A It is, yes.

Q And do you see where Ms. Savina says, Disclosure of

guarantees to come first otherwise there is no deal at all.

Then they should find knowledgeable local counsel who will be

able to provide opinions, solution, not to mention joining all

calls." Do you see that?

A I do, yes.

Q And could you just describe -- when Ms. Savina is talking

about the importance of the disclosure of guarantees otherwise

there would be no deal, can you explain to the jury what that

means?

A The point that Ms. Savina is making here is that we
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regarded the full disclosure of the guarantees as a red line

item and we would -- we, Credit Suisse, would not proceed with

the transaction unless that disclosure was in the document.

Q And this is a subject that, in fact, Credit Suisse

mentioned on a number of occasions to the folks from

Mozambique; is that correct?

A That is correct.

Q And you had made it clear to Mozambique that this

exchange would not go to market unless their debt figures

included the Proindicus, EMATUM, and MAM debts; is that

correct?

A We said that Credit Suisse would not be part of a

transaction that did not involve those numbers.

Q So you worked with the folks from Mozambique and

ultimately got debt numbers from them; is that correct?

A They included these guarantees, yes.

Q In the first instance, they provided debt figures that

were lower than the debt figures that were ultimately

disclosed to investors; is that correct?

A That is correct.

Q And that's what caused Credit Suisse to say that the

numbers that Mozambique was providing were insufficient for

Credit Suisse to go forward; isn't that right?

A That is correct.

Q And then after you made that clear to Mozambique, they
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went along and they provided a debt figure that did include

the Proindicus, and EMATUM and MAM debts, that's your

understanding?

A Yes.

Q And, in fact, it wasn't just Credit Suisse that were

reviewing these debt figures, you also -- Credit Suisse also

had lawyers involved in making sure that the debt disclosure

was as it should be?

A Yes. So there were two counsels involved in the

transaction and, as is customary in a transaction of this

nature, issuer's counsel was Latham & Watkins and then

Linklaters was representing Credit Suisse and it would be

Latham & Watkins primary responsibility to supervise the

disclosure package.

Q When you say the issuer's counsel, that means the law

firm of Latham & Watkins is representing Mozambique in this

transaction?

A Correct.

Q Can you describe to the jury what is Latham & Watkins?

A It is a large law firm and that is one of the law firms

that we use to be involved in transactions in the capital

markets.

Q So Credit Suisse will turn to Latham & Watkins, but in

this circumstance, they were actually assisting Mozambique in

the preparation of this exchange offer memorandum?
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A In this transaction, we recommended two counsels for use

by Mozambique should they chose to do so and Latham & Watkins

was one of those two recommendations.

Q And Credit Suisse was represented by a law firm called

Linklaters; is that correct?

A Correct.

Q Can you describe for the jury what is Linklaters?

A It is another large global law firm.

Q In addition to having counsel for Credit Suisse -- and

they were lawyers from the U.K. that were involved in this

transaction; is that correct?

A Correct.

Q And in addition to having U.K. counsel, Credit Suisse was

also represented by lawyers in Mozambique?

A So, in a transaction that goes into a local market like

this you would typically have local counsels opine on local

law matters and something in particular which is often focused

on is something called capacity, which is the ability for the

issuer to conduct the issuance of the securities.

Q And Mozambique also had local Mozambican lawyers

involved?

A That is my recollection, yes.

MR. SCHACHTER: Your Honor, we will offer Defense

Exhibit 4013.

THE COURT: Any objection to DX 4013?
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Publish it to your adversary, please, and to the

Court.

MR. SCHACHTER: Yes, Your Honor.

MS. MOESER: May we get a hard copy, Your Honor?

THE COURT: Yes. Of course.

MS. MOESER: No objection.

THE COURT: Admitted.

(Defendant's Exhibit 4013 received in evidence.)

THE COURT: You may publish.

Q Showing you Defense Exhibit 4013, this is an exchange of

e-mails that includes you -- do you see your name as a copy --

involving lawyers from Latham & Watkins and also from

Linklaters. Do you see that?

A I do, yes.

Q Now, in addition to having a discussion about whether

Mozambique would disclose its total debt numbers the

Proindicus and EMATUM and MAM loans, there was also a

discussion about whether Mozambique needed to separately break

out those numbers, in other words, make a separate disclosure

of the -- of those particular loans. Do you recall that?

A Specifically, I don't recall it, but it's -- it is likely

to have happened.

Q Well, let me direct your attention to the bottom e-mail.

Who is Varun --

A Varun.
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Q And how do you pronounce the last name?

A Paithara.

THE COURT: Would you spell it for the reporter,

please.

THE WITNESS: First name V-A-R-U-N. Surname

P-A-I-T-H-A-R-A.

THE COURT: Thank you.

You may continue, counsel.

Q I would like to, if you would read aloud and explain to

the jury the first two sentences of this e-mail.

A "The issuer team has provided an update that the debt

figures disclosed in IMF reports is inclusive of all

guaranteed debt and that they would like to use that data in

the prospectus. Given that the gross figures are all

inclusive, there will be no itemized disclosure on the

guarantees.

Q Can you explain to the jury what that discussion was?

A It was a debate around the level of detail that was

included in the disclosure documents around what is often

referred to as granularity, whether you would break out the

individual instruments. And we always try in transactions to

include as fulsome a disclosure as we can and so we would

naturally ask or suggest to the issuer that they include that

granularity if they were willing to do so. In this case, I'm

not privy to the conversation and -- but I would expect that
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Latham & Watkins and the Government will have conferred and

decided that the level of disclosure that was included was

adequate for the purposes of issuing the securities.

Q Again, I will show you the e-mails right above that which

address just that discussion. Mr. Ludwig, was he a lawyer

that worked at Linklaters for Credit Suisse?

A He was -- yes, he was.

Q And can you describe what the lawyer from Linklaters --

can you just read that and explain to the jury what Mr. Ludwig

was communicating after Varun provided that e-mail?

THE COURT: Just read it to yourself and tell the

jury what it means in your view. The jury can see the

document.

MR. SCHACHTER: Yes, Your Honor.

A So the discussion here is pertinent to the difference in

form of disclosure between the numbers that are presented in

the document by the Government, which are absolute dollar

numbers and the way those numbers are presented by the IMF,

which is done on a GDP, which is national metric gross

domestic product. And if my recollection serves me correctly,

the IMF showed the GDP number and then a percentage number for

the debt. So you calculate the debt number from the GDP as

opposed to having the absolute debt number.

Q And Linklaters is addressing what conclusion?

A The same conclusion that Latham & Watkins came to, that
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this is effectively legal advice to Credit Suisse that we

should be comfortable with the level of disclosure that's in

the document.

Q All right. So, in other words, this is a discussion

among all the lawyers and the folks from Credit Suisse about

how to make sure that the Proindicus, EMATUM loans are being

sufficiently and accurately disclosed in the exchange offer?

A Yes.

THE COURT: At that point, I think we will take our

luncheon recess. It is quarter to two.

Ladies and gentlemen, we will see you back here at

three o'clock. Do not talk about the case. Do not talk with

anyone about the case during the luncheon recess. We will see

you back at 3:00.

(Jury exits the courtroom.)

THE COURT: You may step down, sir. Thank you.

(Witness steps down.)

THE COURT: The ladies and gentlemen of the jury

have left the courtroom. The witness is leaving the

courtroom. Please be seated.

Do we have any procedural questions to address while

the jury is out of the courtroom and the defendant is still

present?

From the defense.

MR. SCHACHTER: No, Your Honor.
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THE COURT: From the prosecution?

MR. BINI: No, Your Honor.

THE COURT: All right. Enjoy your lunch recess.

See you back here at three o'clock.

(Lunch recess.)
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AFTERNOON SESSION

(In open court; outside the presence of the jury.)

THE COURTROOM DEPUTY: All rise. Judge Kuntz

presiding.

THE COURT: We have appearances and spellings.

Thank you. You may be seated. Members of the public as well.

We will wait for the defendant to be produced and

then we will see if we have any procedural issues.

Good afternoon, Mr. Boustani.

THE DEFENDANT: Good afternoon.

THE COURT: Do we have any procedural issues to

address before the jury comes in and the defendant is here?

From the Government?

MR. BINI: No, Your Honor.

THE COURT: The defense?

MR. JACKSON: No, Your Honor.

THE COURT: Mr. Jackson, would you let the CSO know

to bring the jury in, bring the witness back.

MR. SCHACHTER: Your Honor, may I return to the

podium?

THE COURT: Absolutely. Please do.

I understand we are waiting for a juror to return

from lunch.

(Witness takes stand.)

(Jury enters the courtroom.)
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THE COURT: Thank you, ladies and gentlemen of the

jury, I awry appreciate it. Please be seated. Please be

seated, sir, I am going to ask you, as I said I would, have

you spoken with anybody about your testimony during the lunch

break.

THE WITNESS: I have not, Your Honor.

THE COURT: You may continue your cross-examination,

Mr. Schachter.

MR. SCHACHTER: Thank you.

CROSS EXAMINATION.

BY MR. SCHACHTER: (Continuing)

Q Good afternoon, Mr. Burton.

A Good afternoon.

Q You had been asked about whether there were debts that

Mozambique had not included in their total debt figures. Do

you remember that question?

A Yes.

Q Do you recall that it appeared to you that the debt

figure may not have included a $250 million loan from the IMF

to Mozambique that had been drawn down after December 31,

2015, as well as approximately $175 million in local currency

loans?

A I don't recall having a conversation on those two points.

Q Now, after Credit Suisse and their lawyers had reviewed

the exchange offering memorandum, it was then made available
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to LPN holders; is that correct?

A Correct. Yes.

Q And that was made available through Lucid?

A It was.

Q And Lucid, again, is that the information and exchange

agent?

A Yes. Also what we call the tabulation agent, which is

the -- so their main function is to distribute information and

to collate exchange instructions and to support the collation

of the vote as well.

MR. SCHACHTER: Your Honor, we will over Defense

Exhibit 4514.

THE COURT: Any objection to DX 4514? Please show

it to your adversary.

MR. SCHACHTER: Yes, Your Honor.

MS. MOESER: No objection.

THE COURT: You may publish. It is admitted.

(Defendant's Exhibit 4514 received in evidence.)

MR. SCHACHTER: Thank you, Your Honor.

(Exhibit published.)

MR. SCHACHTER: If we can turn first to the very top

of the second page, Mr. McLeod.

Q And I will spell it rather than try to pronounce it. Is

there a person who works at Credit Suisse named Cayetana,

C-A-Y-E-T-A-N-A, Lamelas, L-A-M-E-L-A-S?
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A Cayetana, yes.

Q Thank you. And this person makes a reference to a link

to the exchange offer and consent solicitation through Lucid;

is that right?

A She does, yes.

Q And then if we can go up a little bit and then I will ask

you to explain the exchange. Then an employee of Credit

Suisse named Jeremy Godfrey notes that Franklin Templeton

can't get the website to work, can you send the PDF? Is this

possible?

And you respond -- can you read your response and

then explain to the jury why you have responded the way you

did?

A So I said no, they have to go through the website. They

should call/e-mail Lucid if they are having any difficulties.

Q And why is that?

A So the web portal that Lucid run and to be able to gain

access to the document you have to affirm that you comply with

the restrictions on the front of the document, they're

reproduced on the website, and strictly investors aren't

allowed to have access to that document unless they comply

with those restrictions.

MR. SCHACHTER: Then if we can just show Mr. Burton

the top half of the document.

Q Do you see where you are informed that VTB is giving the
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PDF to whoever wants it. And then you respond that that would

be a breach of the terms of the restrictions. What is that a

reference to?

A That's probably overly strong, to be fair. I'd probably

put a potentially in there, so it reads there may are

potentially breaching the terms of the restrictions on the

front of the document, in the sense that if they're not

diligent saying the person receiving the document, then they

may inadvertently be delivering it to someone who shouldn't

have received it.

Q According to the restrictions of the exchange, is it

correct that VTB is not supposed to send out a PDF of the

document but rather, just according to the strict terms,

investors are supposed to get the information by going on to

Lucid's website?

A So, I don't recall there being anything in the document

that specifically prohibits it, but that's market practice and

it's also what we agreed with VTB in advance of launching the

trade.

THE COURT: Let me ask, I see the ellipsis after the

PDF, the three dots, that was in the original e-mail; is that

correct?

THE WITNESS: I believe it was, Your Honor.

THE COURT: It wasn't that anyone has doctored this

document?
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THE WITNESS: No.

THE COURT: Go ahead.

MR. SCHACHTER: Your Honor, we will also offer

Defense Exhibit 4615.

THE COURT: Any objection to 4615 if it's not in

evidence?

MS. MOESER: Your Honor, if I can get a copy, and

then I believe I have no objections.

THE COURT: It's on its way to you.

MS. MOESER: No objection.

THE COURT: Admitted. You may publish.

(Defendant's Exhibit 4615 received in evidence.)

Q And here is the same e-mail about Franklin Templeton

asking for the PDF and then Cayetana responds unfortunately,

all the documentation is distributed through the exchange and

information agent and we should not distribute it directly and

they should contact the exchange agent.

Is that the same subject that you were just --

A It's the same subject matter, yes. In fact, I think the

previous e-mail I think was in the body of -- the second

e-mail down that's on the screen now, I think was in the body

of the previous e-mail you referred to.

THE COURT: Just to be clear, I'm an old guy, there

was a man named Franklin Templeton; there is a company called

Franklin Templeton. This isn't Franklin Templeton the
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individual, this is the corporate entity; is that correct?

THE WITNESS: Franklin Templeton is a large asset

manager and Stephanie, now I am going to fail the

pronunciation test, Stephanie Ouwendijk is a Dutch lady who is

one of the fund managers at Franklin Templeton.

THE COURT: Okay. So, the Franklin Templeton that

is referred to here is the entity, not the individual; is that

correct?

THE WITNESS: Correct.

THE COURT: Go ahead.

MR. SCHACHTER: Thank you.

Q Rather than looking back at the exchange offer

memorandum, do you have a recollection that the voting

instructions by the noteholders were deemed submitted when

they were received by Lucid in London?

A It depends by what you mean by the term submitted. And

we regarded them as a vote that would go through to the

meeting.

Q Ms. Moeser asked you about the road show and showed you

certain names of money managers and asked you how much they

held and I believe you said, for example, NWI held 62 million,

and you talked about AllianceBernstein holding 77 million. Do

you remember that?

A I do and I think at some point in the last day or so, it

ended up being 62 or 70, which probably means we were looking
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at different versions of the same document.

Q To be clear, NWI and AllianceBernstein are money managers

that advice entities or investment vehicles that are actually

doing the purchasing or selling of the LPN's; is that correct?

A So, I've never worked in a fund manager, but my

understanding of it is that senior people in the group or

credit analysts do work in a specific situation and they will

often make recommendations to the individual portfolio

managers who have specific responsibility for acting on

individual positions.

Q Do you have a sense, yes or no, whether the -- whether

there is an actual investment entity or a vehicle that is the

entity that actually does the purchasing of the LPN's?

A Ultimately someone has to buy it.

Q And do you know that a company like AllianceBernstein or

NWI, they may advise U.S. investment vehicles but they may

also advise investment vehicles that may be based in Ireland

or the Cayman Islands?

A That would be typical for a global investment manager.

Q And when you said that NWI settled 62 million or

AllianceBernstein held 77 million; you actually don't know

where the investment vehicles that actually owned the LPN's

were actually domiciled, do you?

A We do not.

Q Now, you mentioned some of the participants at the road
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show that you were at. There were representatives from VTB

Capital; is that correct?

A I actually can't remember whether they attended the road

show or not. I think they did, but I can't specifically

remember. I was very focused on the dialogue between the

issuer and the investors.

Q Did you understand that they were also a joint

dealer/manager with Credit Suisse?

A Absolutely, yes.

Q And to the extent anybody from VTB was present, would you

have had an understanding that they also would have been aware

of the Proindicus, EMATUM, and MAM debts?

A I believe so, yes.

Q Do you recall that there were representatives from Ernst

& Young from Mozambique?

A They were part of the Mozambican deal team, yes.

Q And do you have an understanding whether the Ernst &

Young participants also knew about the Proindicus, EMATUM, and

MAM debts?

A I don't know. You would have to ask them.

Q There were also representatives from something called

BNI. Is that like a central bank in Mozambique or a bank in

Mozambique?

A It sounds like it, but my understanding was it wasn't.

It is one of the largest commercial banks there.
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Q And do you have an understanding whether the

representatives from BNI also knew about the Proindicus,

EMATUM, and MAM debts?

A You would have to ask them, but I suspect they did.

Q And Mr. Boustani, he was not present at these road shows;

is that correct?

A I didn't see him at any of the meetings.

Q Now, there was also a group of people that were

affiliated with the Government of Mozambique; is that right?

A Can you be more specific?

Q Well, you mentioned a Minister of Finance.

A Yes.

Q And that was a Mr. Adriano Maleaine? I will spell it:

A-D-R-I-A-N-O M-A-L-E-A-I-N-E.

Is that correct?

A He was there, yes.

Q And did you know that there was an old Minister of

Finance named Manuel Chang?

A I now know that because I have seen it in news reports in

the intervening years, but I wasn't aware of it at the time.

Q But in any event, this was a different Minister of

Finance who was not named Manuel Chang?

A It was.

Q And is it your recollection -- well, did you know that

there had been new elections in Mozambique shortly before
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these road shows at the end of 2015?

A I probably did, but I don't recall specifically.

Q Is it your recollection that at the road shows that it

was this Minister Maleaine who really did all of the talking

for Mozambique?

A As I recall it, he did almost all of the talking.

Q From your observations of him, fair to say you found him

to be academic and sincere?

A I did, yes.

Q Ms. Moeser asked you a number of questions about

questions that were asked by the various money managers from

the various institutions at the road show. Do you recall

that?

A Yes.

Q And was there -- were there questions asked about, from

the money managers specifically asking about the Proindicus

loan?

A I can't remember if they referred to Proindicus by name,

but it was clear that that's what they were referring to in

their questions about loans.

Q How was it clear to you that these investors were asking

about the Proindicus loan?

A Because they were referring to the guaranteed loans and

to my knowledge there weren't any others apart from those

ones.
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Q Was this kind of question asked so frequently that you

and your colleagues at Credit Suisse used a shorthand for this

question called a page 124 question?

A Page 124 is referred to in the road show notes, and I

can't remember specifically, it was one of two things, I can't

remember specifically what it was. I think what that's

referring to is disclosure that Credit Suisse was a lender to

two entities associated with Mozambique.

Q I am going to show you that page 124 reference to see if

it helps you remember.

MR. SCHACHTER: Your Honor, may we publish

Government Exhibit 241 at that page 124.

THE COURT: In evidence right?

MR. SCHACHTER: In evidence, I apologize.

THE COURT: You may publish it.

(Exhibit published.)

A My assumption was correct. So this section portrays that

Credit Suisse had extended other loans to Mozambique.

MR. SCHACHTER: Mr. McLeod.

THE COURT: It is a little tough to read. Could you

blow it up?

MR. SCHACHTER: Yes, Your Honor.

THE COURT: Thank you.

A It's essentially disclosing a potential conflict of

interest where we are presenting an offer to the market while
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also being a lender to the country.

Q Are you able to, I can help you find it if it's helpful,

but are you able to find the language that you're referring

to?

A Five lines down in the second paragraph, in particular,

excuse me, an affiliate of Credit Suisse Securities Europe has

a lending relationship with a wholly-owned state entity whose

obligations have the benefits of the guarantee from

Mozambique.

Q And can you explain what that was attempting to disclose

to investors?

A It was attempting to disclose that Credit Suisse had an

outstanding relationship and exposure to the country. The

reason we include clauses like this in documents is to avoid

any criticism and Credit Suisse might be benefiting itself and

by enacting a transaction with other people.

Q So the affiliate of Credit Suisse Securities Europe

Limited, is that a reference to Credit Suisse International?

A I believe it is, yes.

Q And the reference to the lending relationship with a

wholly-owned state entity, was that a reference to Proindicus?

A Again, I believe it was, yes.

Q It says whose -- whose obligations have the benefit of a

guarantee from Mozambique. Is that because the Proindicus

loan was guaranteed by the Government of Mozambique?
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A Correct.

Q And this is an effort to make a sufficient disclosure of

this topic to investors; is that right?

A Correct.

Q Were there certain -- was there a confidentiality

restriction that made it difficult for Credit Suisse to

disclose this any more explicitly than it was disclosed here?

A That is the case, yes.

Q Did you have an understanding that Credit Suisse had

agreed to keep the Proindicus loan confidential?

A Yes.

Q Did you have an understanding that that was because

Proindicus was a national security element?

A It was referred to in that nature, yes.

(Continued on following page.)
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BY MR. SCHACHTER (Continuing):

Q Because it -- did you understand it had to do with

monitoring the coastline of Mozambique?

A I don't recall -- I don't recall hearing the underlying

reason.

Q And does this section also -- I think there's also a line

that says the joint dealer manager -- the next sentence: The

joint dealer managers and/or their respective affiliates that

have, or may in the future have, a lending relationship with

the issuer or other state-owned entities, may hedge their

credit exposure consistent with their customary risk

management policies.

Can you explain what that's a reference to, about

the dealer managers having a lending relationship with the

issuer or other state-owned entities?

A What this is referring to is in the event where one of

the joint dealer managers chose to and transfer the risk

associated with its lending, so essentially pass on the risk

to a third party, then it's a disclosure that one or the other

of the dealer managers may have chosen to do that.

Q And you received questions -- during the course of the

roadshow, were there a number of investors that noted this

language and raised questions and posed questions about it?

A I can't recall being asked specifically about hedging

arrangements.
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If I was, then my response would have been, That

information is private. I can't discuss it.

Q I was unclear. I actually meant both provisions.

A I see.

Q Is it correct that there were a number of investors at

these roadshows that asked about the lending relationship with

the wholly-owned state entity whose obligations have the

benefit of a guaranty from Mozambique?

A It was, although the context of their question was to

press the government for more information on those loans, as

opposed to necessarily Credit Suisse or the other dealer

manager was -- with the person doing the lending.

Q In connection with drafting this particular disclosure, I

take it Credit Suisse had the assistance of counsel as to

what's appropriate to disclose in this regard?

A It did, yes.

Q Now, when there were questions asked in particular about

that lending relationship, is it true that -- is this one of

these topics that you said that the Minister of Finance said

that this is their first time issuing a bond and they just

want to restrict the information to that which is disclosed in

the exchange offering memorandum?

A Correct.

Q Now, these are sophisticated -- as you said, they're

sophisticated investors; is that correct?
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A I don't know who the actual end investors are, but our

expectation is that they are, yes. They would have to be

under the assumption that they're complying with the terms of

the document.

Q And they posed questions and they heard what answers they

got from the Minister of Finance; is that right?

A Yes.

Q And then after hearing that information, or the

information that wasn't given, they then were free to make

their decision to vote in favor of the exchange or to vote

against the exchange; isn't that correct?

A That is correct.

Q Now, during the course --

MR. SCHACHTER: You can take that down, Mr. McLeod.

Q During the course of the roadshow, is it correct that

Mozambique suffered a credit downgrade?

A It did, yes.

Q And investors that you were interacting with at the

roadshow appeared familiar with the credit downgrade?

A They were, yes.

Q And in fact, Credit Suisse and Mozambique explicitly

advised investors about the downgrade; isn't that right?

A We subsequently did make commentary on the downgrade,

yes.

MR. SCHACHTER: Your Honor, we'll offer Defense
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Exhibit 4618-A.

THE COURT: Any objection to 4618-A?

MS. MOESER: Can we get a hard copy, Your Honor?

THE COURT: Yes, of course.

MS. MOESER: No objection.

THE COURT: Admitted. You may publish.

(Defense Exhibit 4618-A so marked.)

(Exhibit published to the jury.)

Q Do you recognize this to be the announcement that is made

to investors on March 17, 2016?

A Could you remove the highlight so I can see the entirety?

THE COURT: What is the question again, counsel?

MR. SCHACHTER: If the witness recognizes this to be

an announcement that went to investors on or about March 17,

2016.

A Yes.

MR. SCHACHTER: And if we turn to the second page,

please, Mr. McLeod, under the section New Notes Issuer's

Ratings.

Q And this was, to the extent investors didn't notice it,

this was providing information to the investors about the

recent credit downgrade; is that right?

A It is, yes.

Q And because of this downgrade, Mozambique and Credit

Suisse extended the early exchange deadline; isn't that
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correct?

A No.

Q May I show you one portion just a little bit above this?

MR. SCHACHTER: Mr. McLeod, can we turn just a

little bit higher, number two, Amendments to the Early

Exchange.

A It actually would help if I qualified the answer, because

I suspect when I answer you'll understand why said no.

Q Please.

A When we were negotiating the transaction with investors,

it took some time to agree to those numbers with investors and

then subsequently work with the lawyers to draft this document

and which disclosed the changes and is ultimately the piece of

paper that investors take comfort in, that what they think

they've asked for is actually going to happen and that they

can instruct on it.

At the time, there was a concern expressed by

several investors that they were running out of time

logistically to get their instructions in. So, it was part of

announcing the economic amendments, which are in here

highlighted. We also granted an extra two days grace.

So, while the downgrade may have been there, by my

perception, that was incidental to the point at hand, which

was we were trying to give investors an extra two days because

they had asked for it.
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Q I see. For that reason, though -- the end result was

that, actually, after the roadshow, investors were given more

time to consider whether they wished to exercise early

exchange.

A They were.

Q And I think you described that there were benefits to

early exchange?

A There were, yes.

Q Can you just very briefly explain that to the jury?

A Of course.

If we use the thousand dollar number which is on the

screen at the moment, if an investor held a thousand dollars'

worth of bonds and they instructed to exchange early in favor

and voted yes, then they would in return receive 1,015 new

Mozambique sovereign bonds. If they didn't participate or

voted no and the consent was subsequently successful, they

would just receive the same thousand they already had.

Q And here are you giving the investors more time to make

up their minds?

A Bullet point A here expresses specifically that the early

exchange and consent deadline shall be extended to the 23rd.

And that's from the 21st.

Q Do you recall that this credit downgrade triggered

default provisions in the other loans, the Proindicus and MAM

loans?
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A So, what I would say is we subsequently discovered that

the downgrade caused a prepayment trigger, which is slightly

different but it has essentially the same effect, if you like,

which is that it gave the right to the lenders, which included

Credit Suisse, to request repayment of their loan on an

immediate basis, which brought them forward in kind of the

hierarchy of being paid back.

Q And, so, did Credit Suisse and Mozambique then make an

additional disclosure to investors about that?

A We did, yes.

MR. SCHACHTER: Your Honor, we'll offer Defense

Exhibit 4019-A.

THE COURT: Any objection to 4019-A?

Please show it to your adversary.

MR. SCHACHTER: Yes, Your Honor.

MS. MOESER: No objection, Your Honor.

THE COURT: Admitted. You may publish.

(Defense Exhibit 4019-A so marked.)

(Exhibit published to the jury.)

MR. SCHACHTER: Mr. McLeod, actually, can we first,

so the witness can see it, could we blow up the first page so

Mr. Burton can see if that's the initial disclosure that he's

referencing?

A It is, yes.

Q And then if we can turn to -- I'm sorry, this disclosure
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went out on March 24, 2016?

A It did.

MR. SCHACHTER: If we can turn to the second page,

please.

Q This is the additional disclosure that you were

referencing?

A Yes, it is.

Q And if you can just take a moment to review it and then

if you could explain to the jury, what is the information

that's being disclosed to investors?

A So, the point of this disclosure is that creditors

perceived, rightly, that there is an advantage in being at the

front of the queue on a timing basis for getting paid back.

Spoken simply, if I owe someone money in a month's time and I

owe someone else money in six months' time, then the guy who

is waiting for the money a month from now is more likely to

get back than the one in six months' time because I probably

have the money in my pocket.

The specific concern here was that the prepayment

trigger -- triggers allowed the lenders to get paid back while

at same time all of the bond creditors were agreeing to have

their maturities extended because the government was telling

them that they didn't really want to pay the money back now,

they would prefer to push it further out, which is completely

contradictory.
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And we recommended to the issuer that they perceive

that as information that was very important for investors to

know and to give those investors the opportunity to reconsider

any election that they had taken.

Q So there's a reference to lenders representing at least

$707 million of the principal amounts potentially prepayable

under the facilities.

Do you see that?

A I do, yes.

Q Is that a reference to amounts lent for Proindicus and

MAM less certain lenders like Credit Suisse?

A Yes, it's a component of those lenders.

And Credit Suisse, for our part, and this isn't in

the actual document in front of you, but we were at pains to

say to investors who asked to see assets and preemptively

waived all of our prepayment tributes before this document was

even released.

Q So, this is effectively informing investors before they

decide to exchange important information about the Proindicus

and MAM loans?

A Yes.

Q And after providing this information to investors, in

fact, was the early -- I keep wanting to call it "early bird."

A It is early bird.

Q Was the early bird deadline extended further so that
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investors would have an opportunity to consider this

information before deciding whether to vote for the exchange?

A I can't actually recall whether we extended the early

bird or not, but what we did do is provide investors the

ability to revoke their instructions and change their mind if

they wanted to.

MR. SCHACHTER: And Mr. McLeod, on the second page

can we just, to refresh Mr. Burton, go up to Paragraph 2A?

I'm sorry, is it Page 2?

May I have one moment, Your Honor?

THE COURT: Yes.

(Pause in proceedings.)

MR. SCHACHTER: I see. If we can just go to

Paragraph 2 under "Amendments," just blow up that paragraph.

Q So, this is telling them that the final exchange and

consent deadline is going to be March 29. So, no further

extension, but there still is time before they need to vote.

A Correct.

Q And then very briefly, you talked about how the voting

takes place at the London office of Latham & Watkins; is that

right?

A Yes.

It's a proxy vote, so when the investors put their

instruction in wherever they are in the world and it goes

through the custodial chain, that creates a clean line of --
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like a line of dominoes, which ends with a lawyer being

appointed in the room to proxy vote anyone who has already

indicated how they will vote.

Q Do you recall how the exchange offering memorandum

specifically talked about the moment at which for the

investors their vote would become irrevocable?

A I do, yes.

MR. SCHACHTER: Your Honor, may we publish again

Government Exhibit 241 in evidence at Page 56 under --

THE COURT: You may.

(Exhibit published to the jury.)

Q And does this provision speak about irrevocability?

A It does and I it refers to it being in place from the

early bird date.

Q Do you see where it talks about those voting

instructions, that they become irrevocable when they are

submitted and received by the exchange and information agent?

A Yes.

Q And that is Lucid, which is based in London; is that

correct?

A It is, yes.

MR. SCHACHTER: You can take that down.

Q Now, that speaks to when the investors vote is

irrevocable, but is it also correct that even after that vote

the government of Mozambique still had the option of backing
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out if it wanted to?

A I would break my answer into two pieces. And to be

clear, when investors instruct, they instruct into the

exchange and they are deemed to have voted yes at the same

time. Technically, under the bond contract, that vote as a

standalone item remains revocable until shortly before the

meeting.

So, again it comes back to the point that there is

an exchange and a voting process. And as a practical matter,

the way the transaction is arranged, it is not feasible

through the operation of the exchange effort that we

administer to change or withdraw your vote specifically, but,

in theory, there is a legal right of an investor to go -- to

approach the trustee and ask the trustee to authorize them to

change their vote.

That's the answer to the first part of the question.

And having now gone through that recitation, can you repeat

the second half for me, please?

Q Even after the vote takes place at that law office in

London, does the government of Mozambique still have the

option of not proceeding with the exchange if he wanted to?

A That is correct, yes. They have the right to walk away

from the transaction all the way up to the point where it

finally settles.

Q And that happened on April 6 of 2016?
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A It did, yes.

Q They did not back out and the exchange occurred and

settled on April 6, 2016.

A It did, yes.

Q In your opinion, the EMATUM Eurobond exchange was a good

deal for the EMATUM LPN note holders?

A In my humble opinion, even today, it was a deal that

benefited both the country and the investors that participated

in it.

Q Are you aware, in fact, that just yesterday Mozambique

and the note holders restructured the debts on favorable

terms?

A I wasn't aware, but that is good news.

Q Fair to say Mr. Boustani was never included on any e-mail

chain with you regarding this Eurobond exchange?

A I cannot recall ever having any conversation with Jean

Boustani.

Q You don't recall having any conversations or e-mail with

Mr. Boustani regarding the drafting of any of this Eurobond

exchange memorandum; fair to say?

A No.

Q Mr. Boustani was not present at the roadshow?

A Not that I saw.

Q And you're not aware of him having anything to do with

drafting any information that went to investors regarding this
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Eurobond exchange.

A That I can't say because I wasn't sitting over the

shoulder of the Mozambique deal team in Mozambique when they

were doing their work.

Q My only question is you're not aware of Mr. Boustani

having anything to do with the drafting of the Eurobond

exchange memorandum.

A I am not aware.

MR. SCHACHTER: I have no further questions.

Thank you very much, Mr. Burton.

THE COURT: Your witness for redirect.

MS. MOESER: Thank you, Your Honor.

REDIRECT EXAMINATION

BY MS. MOESER:

Q Good afternoon, Mr. Burton.

A Good afternoon.

Q Are you an attorney?

A No.

Q Are you an expert in the Foreign Corrupt Practices Act?

A I wouldn't describe myself as an expert, but I am aware

of it.

Q We talked about the committee approvals earlier. Defense

counsel asked you a number of questions about the committee

approvals. We mentioned the global IBC and the rep risk

committee.
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Does the committee approvals -- does Credit Suisse

committee approvals exist to ensure that transactions are

executed in accordance with managements' authorization?

A They are, yes.

Q And defense counsel asked you about a number of policies.

One of the policies that we discussed was the bribery policy.

Did that policy prohibit and Credit Suisse employees

from taking bribes related to transactions you worked on?

A It did, yes.

MS. MOESER: If I may use the Elmo, Your Honor?

THE COURT: You may.

(Exhibit published to the jury.)

Q This is Government Exhibit 6135, Mr. Burton, which we

talked about earlier, the Credit Suisse global anti-corruption

policy; remember that.

Turning to Page 7, is there a books and record

provision in the anti-corruption policy?

A There is, yes.

Q And if you can take a look at it -- can you see it?

A That's fine, thank you.

Q Can you read it to yourself and then tell me if this

policy prohibits employees from falsifying accounting records

at Credit Suisse?

A It does.

Q We also reviewed Government Exhibit 6022, the compliance
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manual.

(Exhibit published to the jury.)

Q Do you remember that, Mr. Burton?

A I do, yes.

Q Looking at Page 41, is there a books and records

provision in the compliance manual, Mr. Burton?

A There is yes.

Q Can you read 16.1, please?

THE COURT: Out loud or to himself?

MS. MOESER: Out loud, please, Your Honor.

THE COURT: All right.

A Accurate and complete books and records are critically --

are critical to the integrity and operation of Credit Suisse'

business. The books and records of Credit Suisse must be

maintained in a manner that is accurately, completely, and

fairly reflect the activities of Credit Suisse and satisfies

applicable regulatory requirements. You are prohibited from

making false or misleading entries in such books and records

and from assisting others, including clients and

counter-parties, in creating false or misleading books or

entries. Errors, omissions, and falsifications must be

reported promptly to your supervisor and the legal compliance

department.

Q Is "legal compliance department" what "LCD" stance for?

A Yes.
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Q Defense counsel asked you a number of questions about the

global IBC memo, Defense Exhibit 4016.

(Exhibit published to the jury.)

Q Do you remember that, Mr. Burton?

A I do, yes.

Q Were you involved in putting together this memo to the

Global IBC?

A I was, yes.

Q And I think you testified earlier the Global IBC includes

representatives from the U.S. investment bank committee?

A Global IBC does, yes.

Q Looking at Page 27, on Page 27 -- let me actually direct

your attention to Page 26 so you can see the title of this

section.

Can you read this title, Mr. Burton?

A Due diligence pertaining to the original EMATUM deal.

Q Looking at Page 27, can you read this to yourself and

describe to the jury what this section describes?

A This describes multiple meetings that a number of Credit

Suisse employees had and in Mozambique with Ministry of

Finance and other ministries.

Q And who is the Minister of Finance described here?

A I believe that's a typo, but it says Manuel Change.

Q Do you they I think that refer to Manuel Chang?

A I believe so, yes.
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Q If the Global IBC had known that Privinvest and Jean

Boustani were making payments to Manuel Chang, the Minister of

Finance, would it have approved the change?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

You may answer.

A It would not.

Q Would it have approved the original EMATUM deal?

MR. SCHACHTER: Objection.

THE COURT: Overrule the objection.

Go ahead.

A It would not.

Q Defense counsel asked you a number of questions about the

roadshow.

A Yes.

Q During the roadshow, did anyone disclose that Privinvest

had paid Mozambican officials and Credit Suisse bankers

millions of dollars from the proceeds of the EMATUM bond?

A Not that I heard.

THE COURT: Overrule the objection.

Go ahead.

Q And defense counsel asked you questions about where

investors were located?

A Yes, I believe so.

Q Before the exchange, did you recommend a 144A/Reg X
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format for the exchange?

A We did, yes.

Q Was that so that U.S.-based investors could participate

in the exchange?

A It was, yes.

Q And after the exchange, what was the value of the 144A

holdings?

A Approximately 133 million.

MS. MOESER: If I may have a moment, Your Honor?

THE COURT: You may.

(Pause in proceedings.)

Q Mr. Burton, if I could just direct your attention back to

the Global IBC memo, which is Defense Exhibit 4016.

(Exhibit published to the jury.)

A Yes.

Q If you can, just read this section and describe to the

jury what it describes.

A It describes a meeting on the 6th and/or 7th of August,

2013, in Maputo, which is the capital of Mozambique, between

Surjan Singh, Ed Kelly, and Galina Barakova and Abu Dhabi

MAR/Priminvest, which I am assuming means Privinvest.

Q Another typo?

A We're not known for our typing skills.

Q And Mr. Burton, if the IBC had learned that Privinvest

and Jean Boustani made payments to Surjan Singh, would they
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have approved the transaction?

MR. SCHACHTER: Objection.

THE COURT: Overruled.

A They would not.

MS. MOESER: Nothing further, Your Honor.

THE COURT: Thank you, sir. You may step down.

THE WITNESS: Thank you, Your Honor.

THE COURT: You're very welcome, sir.

(Witness excused.)

THE COURT: Please call your next witness.

MR. BINI: The Government calls Joel Singson.

THE COURT: Will you please spell that for the

reporter?

And we'll have the witness brought forward and

sworn.

MR. BINI: Yes, Your Honor.

Joel, J-O-E-L, and last name Singson, S-I-N-G-S-O-N.

THE COURT: Thank you.

Please come forward and be sworn, sir. At the

front, my courtroom deputy will swear you in.

THE COURTROOM DEPUTY: Please raise your right hand,

sir.

Do you solemnly swear or affirm the answers you're

about to give to the Court will be the truth, the whole truth,

and nothing but the truth, so help you God?
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THE WITNESS: I do.

THE COURT: Please be seated, sir. I'm going to ask

you to sit down in that chair, pull this microphone that you

have in front of you towards you -- it will swivel -- make

sure the green light is on.

I'd like you state your name, spell it clearly, and

then counsel will inquire.

THE WITNESS: My name is Jose Manuel Singson.

THE COURT: Would you spell that, sir.

THE WITNESS: J-O-S-E M-A-N-U-E-L S-I-N-G-S-O-N.

THE COURT: Thank you.

Counsel, you may inquire.

MR. BINI: Thank you, Your Honor.

JOSE MANUEL SINGSON,

called by the Government, having been

first duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY MR. BINI:

Q Good afternoon, Mr. Singson.

A Good afternoon.

Q Do you sometimes go by "Joel" Singson?

A I do.

Q Mr. Singson, where do you work currently?

A I work for ICE Canyon.
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Q Where is ICE Canyon located?

A In Los Angeles, California.

Q What is your job at ICE Canyon?

A I'm the execution trader for ICE Canyon.

Q Mr. Singson, can you tell the jury, what's an "execution

trader"?

A An execution trader is the person who buys and sells

assets for the firm's funds.

Q And how long have you been in the financial industry?

A Over 20 years.

MR. BINI: Your Honor, at this time, the Government

would seek to admit Government Exhibit 556.

THE COURT: Any objection to Government Exhibit 556?

MR. JACKSON: Just one moment, Your Honor.

THE COURT: Would you publish it to the Court and

your adversary electronically, please?

MR. BINI: Yes, Your Honor.

THE COURT: Can you blow it up for me, please?

Thank you.

MR. JACKSON: No objection, Your Honor.

THE COURT: It's admitted. You may publish.

(Government Exhibit 556 so marked.)

(Exhibit published to the jury.)

MR. BINI: Thank you. If we can go to the first

e-mail at the bottom, from Daniel Jurkowicz at 1:18 p.m.
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THE COURT: Can you see it, sir?

THE WITNESS: I can.

Q Mr. Singson, what is the date of this e-mail?

A July 1, 2013.

Q Who is it from?

A It's from Daniel Jurkowicz.

Q Who is it to?

A To -- addressed to me, and copied are Aneesh Partap,

James Pagnam, Henry So, Dominic Schultens.

Q Who is Daniel Jurkowicz?

A Daniel Jurkowicz is our Credit Suisse salesperson.

Q Where is he based, if you know?

A New York.

Q And did you know someone named Aneesh Partap?

A Yes.

Q Who was Mr. Partap?

A He used to be one of our analysts.

Q Was he the analyst with respect to a trade in Proindicus?

A Yes.

Q And who would have made the investment decision regarding

this July 1, 2013, trade?

A It would have been Aneesh Partap and Nathan Sandler?

Q Who is Nathan Sandler?

A He is the managing partner of ICE canyon.

Q What did Daniel Jurkowicz set out in his e-mail to you?
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A He said: Joel, thanks for the trade. Please confirm

agreement to the below details. Thanks.

Q If you can, take a look at the below details and then

explain that to the jury in your own words.

A It's a description of the term loan that we are buying;

basically, the facility size, which is 622 million, the

interest rate, which is 12-month U.S.D. LIBOR plus

3.2 percent. It also has a maturity date and purchase amount

and purchase price.

Q And is the purchase amount 15 million?

A Yes.

Q And what's the purchase price?

A 88 on the dollar.

Q What does that mean?

A Meaning we bought 15 million notional at 88 cents on the

dollar, which is about 13.2 million face or market value.

Q Is the face value 15 million?

A Yes.

Q Okay.

MR. BINI: And if we can look to the next e-mail.

Q What did you write, Mr. Singson?

A I wrote: Confirmed.

Q Were you committed to this trade when you wrote

"confirmed," Mr. Singson?

A Yes.
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Q Where were you when you committed ICE Canyon to purchase

15 million at face value of Proindicus?

A In the Los Angeles area.

Q Mr. Singson, are you aware that Proindicus defaulted in

or about November of 2016?

A Yes.

Q What does defaulting on a loan mean, Mr. Singson?

A It means -- defaulting means basically not paying the

coupon payments and basically not -- they're not going to be

paying the principal on the loan as well.

Q As a result of the default, does ICE Canyon value this

loan different than the original investment?

A Yes.

Q How does ICE Canyon currently value this $15 million

purchase?

A We value it at 35 cents on the dollar.

Q What does that mean, the overall value of ICE Canyon's

investment in Proindicus at this time?

A It's roughly $5 million equivalent.

Q How much has ICE Canyon and its clients lost from the

original investment?

A Approximately seven and a half million.

Q Does that seven and a half million dollars reduction in

value include missed loan payments from Proindicus?

A No.
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Q If you included that, would it be even higher than seven

and a half million dollars in loss?

A Correct, yes.

MR. BINI: Your Honor, at this time, I would like to

show the witness Government Exhibit 555 in evidence.

THE COURT: You may publish. It's in evidence.

(Exhibit published to the jury.)

Q Looking at this top e-mail, from September 5, 2013,

Mr. Singson, did ICE Canyon purchase 11 million of the EMATUM

loan participation note on September 5, 2013?

A Yes.

(Continued on the following page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sinson - direct - Bini

SN OCR RPR

2253

BY MR. BINI: (Continued.)

Q Were those for offshore funds owned by Ice Canyon?

A Yes.

Q Who would have made the investment decision with respect

to this investment?

A It would have been Aneesh Partap and Nathan Sandler.

Q Did you in fact commit ice Canyon to purchase 11 million

of the EMATUM loan participation notes?

A Yes.

Q Where were you when you made this purchase?

A Los Angeles.

Q Was this a primary market purchase?

A Yes.

Q What's a primary market purchase, Mr. Singson?

A It's a purchase of securities that have never been traded

in the secondary market.

MR. BINI: If we can now go to Government Exhibit

501 in evidence.

THE COURT: You may.

(Exhibit published.)

MR. BINI: And if you can show the first few lines

to the witness.

Q Mr. Singson, what is Government Exhibit 501?

A It's a trade blotter of Proindicus and EMATUM bonds as

well as Mozambique sovereign bonds.
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MR. BINI: And if you can go to the end so the

witness can see all the way to the end on the second page.

Q And do these trades go through approximately or from

approximately July 2013 through approximately July of 2017?

A Yes.

Q During that time period where did Ice Canyon make trades

from in the entries that are shown in this exhibit?

A In the U.S. primarily in Los Angeles and a few trades in

New York.

MR. BINI: Your Honor, if I could have a moment?

THE COURT: You may.

(Pause in proceedings.)

MR. BINI: No further questions.

THE COURT: Your witness.

CROSS-EXAMINATION

BY MR. JACKSON:

Q Good afternoon, Mr. Singson.

A Good afternoon.

Q I'm correct that you've been at Ice Canyon since 2007?

A Correct.

Q And in the time that you've been at Ice Canyon you've

never once had a meeting with Jean Boustani; correct?

A I have never met with him.

Q You never once had a phone call with Jean Boustani;

correct?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sinson - cross - Jackson

SN OCR RPR

2255

A Correct.

Q You have had no interaction with Mr. Boustani whatsoever;

correct?

A Correct.

Q Now, I think you said during your direct testimony that

it was Aneesh Partap and Nathan Sandler who made the decisions

as far as the trading relating to the Mozambican investments;

right?

A As far as the investment decision, yes.

Q You weren't the person who made that decision; correct?

A That's correct.

Q And when was it that the prosecutors first notified you

that they wanted you to testify in this case?

A We had a call on, not yesterday, but the day prior.

Q So prior to that day, the day before yesterday, you had

never been told by the prosecutors that they wanted you to

testify?

A That's correct.

Q Did they explain to you why --

MR. BINI: Objection.

THE COURT: Why what?

Q Why they wanted you to testify now; why they were

contacting you now to testify.

MR. BINI: Objection.

THE COURT: Overruled. Did they tell you why they
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wanted you to testify?

THE WITNESS: No.

THE COURT: Next question.

BY MR. JACKSON:

Q I'm correct that Ice Canyon's central investment strategy

had to do with emerging markets; right?

A Yes.

Q And the entire essence of the emerging markets strategy

that Ice Canyon pushes is related to the fact that there is

high risk and high reward in those emerging markets; correct?

A That's my understanding.

Q That group of countries that Ice Canyon focuses on in the

emerging markets includes a wide array of countries; correct?

A Yes.

Q Many of those countries are countries that are perceived

to be some of the most corrupt countries in the world;

correct?

MR. BINI: Objection.

THE COURT: Sustained.

BY MR. JACKSON:

Q Now, you're not aware during the time that you worked at

Ice Canyon of any occasion at which anyone at Ice Canyon

expressed to you that they believed that a particular

government was too corrupt for Ice Canyon to be involved in

investments in that country, are you?
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MR. BINI: Objection.

THE COURT: Sustained.

BY MR. JACKSON:

Q Now, you talked during your direct testimony about the

Proindicus debt that Ice Canyon got invested in, Mr. Singson?

A Yes.

Q And I think Mr. Bini asked you some questions about what

the value is of that debt at this point; correct?

A Yes.

Q And, to be clear, Ice Canyon hasn't realized the loss

related to the diminution in value that you've calculated on

that debt; right?

A It hasn't realized the principal loss, but it's

definitely lower post default.

Q Right. But you're still holding on to that debt; right?

A We still -- our funds still own it.

Q Right. And there have been a number of occasions over

the time that you have held the Proindicus debt that you

discussed with Mr. Sandler possibly unloading that debt;

correct?

A Say that again?

Q There have been a number of occasions since Ice Canyon

got invested in the Proindicus debt where you have discussed

with Mr. Sandler potentially selling off Ice Canyon's interest

in that debt; correct?
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THE COURT: Have you discussed realizing the loss?

THE WITNESS: I'm trying to remember.

THE COURT: Either you have, you haven't or you

don't remember.

THE WITNESS: I don't remember.

THE COURT: Next question.

BY MR. JACKSON:

Q And it's still the case that Ice Canyon has a hope and an

expectation that it's going to be able to sell the Proindicus

loan debt that it holds at a value higher than that 35 cents

on the dollar that you described; correct?

A I don't know. I mean, I haven't discussed it.

Q You don't know one way or the other?

A No.

Q That's not really your job at Ice Canyon, to do that kind

of determination?

A Correct.

Q Now -- but I am correct that with regard to the EMATUM

investment that you talked about earlier, Ice Canyon actually

has realized -- actually realized a profit; correct?

A That's my understanding.

Q And, in fact, that EMATUM debt was held by several

different Ice Canyon entities; right?

A Yes.

Q Those entities were all located outside of the United
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States; right?

A I don't know. I would have to see the blotter.

Q Let's look at GX-501.

(Exhibit published.)

Q Is there a part that would be helpful to blow up,

Mr. Singson?

THE COURT: Since this is cross-examination why

don't you blow up the part that he was examined on.

MR. JACKSON: Absolutely, Judge.

BY MR. JACKSON:

Q Can you see what's on here, Mr. Singson? In general this

is the blotter that you were talking about a moment ago;

right?

A Yeah, yes.

Q And you see -- you're aware of the fact that Ice Canyon

actually has a number of entities that do the actual trading,

that do the actual acquisition of the securities in question;

right?

A Yes.

Q And those entities with regard to this EMATUM -- these

EMATUM transactions were all entities that were based outside

of the United States; correct?

A I think there are a couple here that are on shore.

THE COURT: Which ones are on shore and which ones

are offshore if you can tell from the document?
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THE WITNESS: So the ICE40VINC trading and the

ICE40VTOTOJ dated April 25, 2014, we believe those are

on-shore funds.

THE COURT: 4/25/2014, those two are next to BNY

Mellon customer. BNY Mellon customer, those are on-shore?

THE WITNESS: Yes.

Q So the 2014 -- you're talking about some of these 2014

transactions, Mr. Singson?

A Yes.

Q The 2013 transactions, the original purchases in 2013

those are all offshore funds; correct?

A I believe so.

Q And you understand you talked a little bit -- we talked a

little bit about regulation S purchases. You know what a Reg

S purchase is, right?

A It's meant for offshore vehicles.

Q Right. And when you described being in L.A. for the

original decisions in some of the transactions that you talked

about with Mr. Bini, the -- the actual entity that was doing

the purchasing was not you, yourself, Mr. Singson, right?

A I just execute the trades.

Q You execute the trades, but you're not executing on your

own behalf?

A No.

Q You're executing on behalf of an entity that Ice Canyon
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owns?

A Or manages.

Q Or manages, right. One of reasons that Ice Canyon sets

up -- one of reasons that Ice Canyon deals with offshore funds

is because a majority of the Ice Canyon investors are from

outside of the United States; correct?

MR. BINI: Objection.

THE COURT: Sustained.

BY MR. JACKSON:

Q Well, one of the reasons that Ice Canyon has offshore

entities for trading is in order to create a benefit for

investors who are outside of the United States for tax

purposes; correct?

MR. BINI: Objection.

THE COURT: Sustained.

BY MR. JACKSON:

Q Now, Mr. Singson, are you aware --

MR. JACKSON: Can we pull up DX 3500 which I believe

is in evidence already.

(Exhibit published.)

Q Do you see this document, Mr. Singson?

A Okay. I do.

Q Thank you. Do you recognize this at the bottom as an

e-mail that was sent from you to a number of other

individuals?
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A Yes.

MR. BINI: Objection.

THE COURT: This is a document that he authored

about the EMATUM loan; is that right?

MR. BINI: It's not in evidence.

THE COURT: Oh, all right. Why don't you offer it.

MR. JACKSON: Sorry about that, Judge. We would

like to offer DX 3500.

MR. BINI: If I get a copy, no objection.

THE COURT: Give him a copy and we will have no

objection, but please do not show documents to the jury that

have not been admitted into evidence. I am sure it was an

accident.

MR. JACKSON: Absolutely, Judge.

THE COURT: And I'm sure it won't happen again.

MR. JACKSON: It certainly will not.

THE COURT: Any objection?

MR. BINI: No objection.

THE COURT: It is admitted.

(Defense Exhibit 3500 received in evidence.)

THE COURT: You may publish it.

(Exhibit published.)

BY MR. JACKSON:

Q This is an e-mail that you sent on March 24, 2016 to a

number of other individuals; correct?
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A Yes.

Q And the subject is a forward where it says EMATUM

announces early bird results; correct?

A That's what it says.

Q What was the purpose of this communication, Mr. Singson?

A The purpose was to notify the rest of the Ice Canyon team

that -- that there was a headline Proindicus and --

THE COURT: Keep your voice up. Don't mumble the

reporter has to take it down.

What was the purpose of the e-mail?

THE WITNESS: To inform members of Ice Canyon that

there was a chance that Proindicus could be taken out at par.

BY MR. JACKSON:

Q And what does it mean to be taken out at par?

A That means to be redeemed at par, 100 cents -- 100

percent of fair value.

Q Right. And that would be perceived as something that

would be -- in the context of the communication you were

sending here, that would be a good thing is what you were

saying, right?

A Yes.

Q And you also wrote, According to CS, and you said, since

we passed on signing the waiver; right?

A Yes.

Q What did you mean when you said since we passed on
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signing the waiver?

A Since we passed on signing the waiver -- I don't know --

I don't remember what the waiver was for.

(Continued on the following page.)
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CROSS EXAMINATION

BY MR. JACKSON: (Continuing)

Q Okay. But am I correct that the gist of what you were

communicating is that since ICE Canyon had passed up on some

other -- well, was continuing to hold on to this Proindicus

investment, you thought at this point there was a good chance

that you would be taken out at a higher profit; right?

A That was according to CS.

Q Right. And, by the way, this is in 2016, in March;

correct?

A Yes.

Q And at this point, you had already learned a lot of

information about what was happening on the ground in

Mozambique; correct?

A I only execute the trades, so that would have been

someone else.

Q Okay. So that all of the reasoning as to why ICE Canyon

was or was not coming out of the transaction, that was not

your job?

A No.

Q Okay.

MR. JACKSON: May I have one moment, Your Honor?

THE COURT: Of course.

MR. JACKSON: No further questions for this witness.

THE COURT: Any redirect?
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MR. BINI: Briefly, Your Honor.

Can we go to the ELMO, Mr. Jackson.

Can you help me otherwise I am going to take a

selfie. Thank you, Ms. Moeser.

REDIRECT EXAMINATION

BY MR. BINI:

Q Mr. Singson, defense counsel asked you about 3500, this

e-mail from March 29, 2016. Do you remember that?

A Yes.

Q And the opportunity to potentially sell Proindicus at

par. Am I right that Proindicus defaulted in or about

November of 2016?

A Thereabouts, yes.

Q And that's why it's currently valued at only 35 cents on

the dollar; right?

A Yes.

Q So the default was eight months after this; right?

A Thereabouts, yes.

Q And as a result of that default, is it virtually

impossible to trade the Proindicus loan?

A Yes, it's pretty hard to get a bid for it.

Q So what it's what you consider highly illiquid?

A Yes.

MR. BINI: No further questions.

THE COURT: You may step down, sir. Thank you.
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(Witness steps down.)

THE COURT: All right. Next witness.

MR. BINI: The Government calls Eric Baurmeister.

THE COURT: Please have the witness come forward and

be sworn.

Please come forward and be sworn, sir. The

courtroom deputy will swear you in.

THE COURTROOM DEPUTY: Please raise your right hand.

(Witness sworn.)

THE COURT: Please be seated, sir. I am going to

ask you to sit down, pull this microphone that you have in

front of you towards you. It will twist. Make sure the green

light is on. Speak directly into it. State your name, sir,

and spell it and then counsel will inquire.

THE WITNESS: Eric Baurmeister, E-R-I-C,

B-A-U-R-M-E-I-S-T-E-R.

THE COURT: Thank you.

Counsel, you may inquire.

MR. BINI: Thank you, Your Honor.

ERIC BAURMEISTER,

called by the Government, having been duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. BINI:

Q Mr. Baurmeister, where do you work?
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A I work for Morgan Stanley Investment Management here in

New York City.

Q Do you have a specific area that you work in at Morgan

Stanley?

A I do. I'm head of the emerging market debt group. We

invest in bonds of emerging countries.

Q How long have you worked at Morgan Stanley?

A Since 1997, is when I first started, in October of '97.

So that's going to be 22, almost coming up on 23 years.

Q Where did you go to college?

A Cornell University.

Q Did you have a major there?

A I did. I was a double major, I was a government and

economics double major.

Q What is your current position at Morgan Stanley?

A I'm a manager director, portfolio manager and head of the

emerging markets debt group.

Q Are you familiar with a loan participation note for a

company called EMATUM?

A I am.

MR. BINI: And, Your Honor, at this time, if I could

hand up a series of exhibits that I hope to inquire about with

the witness.

THE COURT: Yes, you may. Mr. Jackson, would you be

kind enough to present the hard copy to the witness.
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MR. BINI: And at this time, the Government would

seek to admitted Government Exhibit 701.

THE COURT: Let's do them one at a time. Any

objection to 701?

MR. JACKSON: Can they display it, Your Honor.

THE COURT: Yes. Could you show it to your

adversary, please, and to the Court.

MR. BINI: Sure.

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 701 received in evidence.)

THE COURT: Next.

MR. BINI: Government Exhibit 702.

THE COURT: Any objection?

Display it.

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted.

(Government's Exhibit 702 received in evidence.)

THE COURT: Next.

MR. BINI: Government Exhibit 708A.

THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 708A received in evidence.)

MR. BINI: Government Exhibit 709.
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THE COURT: Any objection?

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 709 received in evidence.)

MR. BINI: Thank you.

Q And Mr. Baurmeister, with respect to the EMATUM LPN's,

who was involved in making the investment decision for Morgan

Stanley?

A That falls under my team. As the portfolio manager, I'm

ultimately the person responsible for that investment

decision.

Q Okay. Now, if we can display Government Exhibit 701.

THE COURT: You may. It's in evidence.

MR. BINI: Thank you, Your Honor.

(Exhibit published.)

Q Mr. Baurmeister, if you can take a look at that and tell

the jury what is shown in Government Exhibit 701.

A That's what I see on the screen here?

Q Yes.

A That is what we call a trade blotter where we detail the

transactions in a given security, in this case, the EMATUMs.

Q When was the first date upon which you purchased some of

the EMATUM securities?

A March 4, 2014.

MR. BINI: If we can move over to show the funds.
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Actually, you can go back to that original view.

Q On that date, was it a purchase for one fund or multiple

funds?

A Multiple funds, which is normal course of business for

us.

Q Did that include a mix of onshore and offshore funds?

A Yes. Some of these funds are U.S. domiciled and others

are domiciled elsewhere.

Q Okay. If we can go to Government Exhibit 702. Does the

first page of this have a trade blotter as well?

A It does.

Q If we go to the second page. Does that show the net

position of your trades in the EMATUM securities?

A So, it shows the accounts and it shows the sum of net

money, meaning the difference between the purchase and sale

prices.

Q Okay.

A The net.

Q Overall, did Morgan Stanley have a modest loss?

A Yes.

Q How much?

A $169,672.01.

THE COURT: It is modest to Morgan Stanley. Anyway.

Go ahead.

A May I make a point? These are clients losses; these are
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not Morgan Stanley losses.

THE COURT: Okay. That's different.

Q And if you could explain by fund for your various

clients, who lost money and tell us about those funds or tell

the jury about those funds?

A Sure. So, the first one is a U.S.-based pension fund

client, the U.S. Automotive Company, the auto workers fund.

The second one -- so that's EMDPT.

The second is an offshore mutual fund domiciled in

Luxembourg.

The next one IPED. That is a Danish pension fund, a

workers union there.

MEMD is a mutual fund domiciled in the United States

for retail investors.

MSEMFIO is also a retail mutual fund domiciled in

the United States for retail investors.

Total EMD was a French energy company's pension

fund.

Q They had ink below money?

A They did. Yes, they did.

And UFED is a U.S.-based fund as well, particularly

for insurance variable annuity products, but retail investors.

Q At some point --

MR. BINI: If we can going to Government Exhibit

708A.
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Q Did you see from Tandon Sahil -- before I go on the next

exhibit, let me ask if you could explain to the jury what's a

retail investor.

A So a retail investor are individuals, people like

ourselves that invest in mutual funds or their brokers, as

opposed to the institutional client, which would be things

like sovereign wealth funds or pension funds where they pool a

lot of money together.

Q In 702, which of those funds involved retail customers.

If we can show the second page of 702 again?

A Here?

Q Uh-hum.

A That would be MEMD, MSEMFIO, and UFED.

MR. BINI: If you could highlight those for a

moment.

Q So those --

A INVFED is retail as well but offshore.

Q What about those in yellow, are those retail customers

that are right here in the United States?

A They are called 40 Act funds, so they're registered

vehicles for the United States.

MR. BINI: You can take that down, thank you.

Q At this time --

MR. BINI: Actually, I'll seek to admit Government

Exhibit 708.
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THE COURT: Any objection to 708? Please show it to

your adversary and to the Court.

MR. JACKSON: No objection.

THE COURT: Admitted.

(Government's Exhibit 708 received in evidence.)

MR. BINI: If we can look to 708 and show that to

the witness.

Q Mr. Baurmeister, do you know someone named Tandon Sahil?

A Yes, very well. I worked with him for 15 years. At the

time he was a trader in my group, but he is a portfolio

manager in my group now.

Q And from time to time, would he send around offering

circulars regarding potential investments?

A Yes.

MR. BINI: Now, if we can look to 708A.

Q At some point, did you receive a copy of 708A?

A Yes. Electronically, yes.

MR. BINI: And if we can show the full first page,

Ms. DiNardo. If we can show the second page and blow up the

top.

Q What is this offering circular for?

A So it's a preliminary offering circular for a loan

participation note for Mozambique EMATUM finance 2020.

Q And is a loan participation note a type of bond?

A It is a type of securitization. It's a type of debt, a
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bond in which you participate in a loan that has been made

previously, usually by banks.

Q And in this case, does this offering include both an

offering circular and then the actual loan agreement?

A It does.

Q Do you recall if you specifically reviewed all of the

contents of this document?

A I recall that I did not review all of the contents of

this document. We look at certain parts, but not the whole

thing.

Q What is your practice when you review a document like

this?

A We generally look for things we think are of most

importance at the time, maybe it's the terms of the offering,

it could be the nature of the business, use of proceeds,

coupons, who's issuing it, what they're doing with the money

and who's guaranteeing it.

MR. BINI: Ms. DiNardo, if we can go to page 12 of

the circular.

Q What's the name of this section?

A The summary of offering.

Q Is this a part of the circular that you typically review?

A Yeah. The summary is where we would generally start,

yes.

Q And why is that? Why do you look to this portion?
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A In our experience -- well, it is what it is. It's a

summary, which is helpful and it tends to have the most

pertinent, the most important parts that people tend to look

at what they're judging a deal.

MR. BINI: If we go to page 15 of this circular. If

you can blow up the bottom half of the page, Ms. DiNardo.

Q Is there a portion called summary of the facility

agreement?

A Yes, there is.

Q And is this a portion of the circular that you would

review?

A Yes.

Q Whose indicated as the borrower?

A EMATUM, Empresa Mocambicana de Atum, a company with

limited liability incorporated under the laws of the Republic

of Mozambique.

Q And is there a use of proceeds of the loan that is

indicated?

A Yes, there is.

Q What's indicated?

A That the borrower shall apply all amounts borrowed by it

towards financing the purchase of fishing infrastructure

comprising 28 vessels, an operations center and related

training, and the general corporate purposes of the borrower.

MR. BINI: If we go to page 17.
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Q Is there a guarantor who is indicated?

A There is.

Q Who's the guarantor for this loan?

A Republic of Mozambique acting for the Ministry of

Finance.

Q Is the guarantor important when you are considering an

investment in a loan participation note?

A It is because the guarantor is the person ultimately

responsible for repaying the note if someone else can't pay

it.

MR. MEHTA: Your Honor, I think the jury has an

issue.

THE COURT: An issue?

JURORS: Yes.

THE COURT: I'm sorry, would you like to take a

break?

JUROR: She needs to use the restroom.

THE COURT: No problem. What I used to say is hold

up a hand. That's it. Actually, you know what, we will have

a little Halloween break. We will break for the day. It is

20 to 5:00. Go home and trick or treat. See you tomorrow at

9:30. Thank you. Do not talk about the case.

JURORS: Thank you.

THE COURT: Get home safe. Don't talk about the

case.
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(Jury exits the courtroom.)

THE COURT: You may step down, sir. Thank you. See

you tomorrow at 9:30 in the morning. You are free to leave

the courtroom. In fact, you are encouraged to leave the

courtroom. We will see you back here tomorrow morning at

9:30.

(Witness steps down.)

THE COURT: You may sit down, ladies and gentlemen.

And let me ask if there are any issues that we need

to discuss outside the presence of the jury who has left the

courtroom, outside the presence of the witness who is in the

process of leaving the courtroom?

(Continued on next page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

LAM OCR RPR

2279

(Continuing.)

MR. BINI: No, Your Honor, other than --

THE COURT: Hang on, he's not quite left.

Now that he has left, fire away.

MR. BINI: I will just tell his counsel, I'll give

him the admonition I know you always give witnesses. I will

remind that witness' counsel to not speak to anyone regarding

his testimony.

THE COURT: Absolutely. And, in fact, you want to

have the witness' counsel come back in?

Who is the witness' counsel?

MR. BINI: Michael English.

THE COURT: Why don't you call the witness' counsel

in?

Is this witness out there too or is he gone?

MR. BINI: Mr. Baurmeister? He's here, Your Honor.

THE COURT: Why don't you bring the witness in too?

We'll put this on the record.

(Mr. Baurmeister and Mr. English enter the

courtroom.)

THE COURT: Sir, I usually admonish all of the

witnesses not to discuss their testimony with anyone from the

time they are sworn in until the time they complete their

testimony. That includes your learned, distinguished, and I'm

sure very expensive counsel. I used to be a Wall Street
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practitioner. We used to love to have guys like you as

clients.

In any event, don't to talk to anyone, including

your lawyer, about your testimony. Once you're a witness,

you're a witness. I will ask you tomorrow morning first thing

whether you've talked with anyone about your testimony, and,

trust me, the answer had better truthfully be, No, Your Honor,

I have not.

MR. BAURMEISTER: I understand.

THE COURT: And your lawyer knows what will happen

it it's not; something very bad to him, something not so bad

to you.

Okay?

MR. BAURMEISTER: All right.

THE COURT: Thank you. Have a good night. Trick or

treat.

Is there anything else we need to talk about from

the Government?

MR. BINI: Not from the Government, Your Honor.

THE COURT: From defense counsel?

MR. JACKSON: No, Your Honor. Thank you.

THE COURT: Have a good, safe Halloween, everyone.

(A chorus of thank yous.)

(Matter adjourned until Friday, November 1, 2019, at

9:30 a.m.)
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(In open court.)

(The Hon. WILLIAM F. KUNTZ, II, presiding.)

(Defendant present.)

(The following occurs outside the presence of the jury.)

THE COURT: We are here continuing the action of

United States of America v. Boustani. Would counsel remain

seated and state your name so we have the appearances on the

record at the opening of the day.

MR. BINI: Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, and Special Agent Angela Tassone for the

United States. Good morning, Your Honor.

THE COURT: Good morning.

MR. JACKSON: Good morning, Your Honor. Randall

Jackson on behalf of Mr. Boustani.

THE COURT: Good morning.

MR. SCHACHTER: Good morning, Your Honor. Michael

Schachter on behalf of Mr. Boustani.

THE COURT: Good morning.

MS. DONNELLY: Good morning, Your Honor. Casey

Donnelly on behalf of Mr. Boustani.

THE COURT: And Mr. Boustani is present.

THE DEFENDANT: Good morning, Your Honor.

MR. DISANTO: Good morning, Your Honor. Philip

DiSanto on behalf of Mr. Boustani.

THE COURT: Good morning.
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MR. MCLEOD: Good morning, Your Honor. Ray McLeod

on behalf of Mr. Boustani.

THE COURT: Good morning. Thank you.

Do we have any issues to address?

MR. BINI: I've conferred with defense counsel and

wanted to ask leave of the Court if after Mr. Baurmeister

finishes direct if we might interrupt and not begin his cross

in order to put on two out-of-town witnesses.

THE COURT: Stopright there.

Is that acceptable to defense counsel?

MR. JACKSON: Yes, Your Honor.

THE COURT: Then you may do it.

MR. BINI: Thank you, Your Honor. I also thank

defense counsel for their graciousness.

THE COURT: I appreciate that. You are acting like

officers of the Court like those people we just admitted. So

I appreciate that.

Anything from defense counsel?

MR. JACKSON: No, Your Honor, thank you.

THE COURT: I am going to ask one of my courtroom

deputies and law clerks to tell a CSO to bring in the jury.

And many we can have the witness come back to the witness

stand.

MR. JACKSON: I just -- this is probably obvious you

I just wanted to request that the Court instruct.
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THE COURT: The jury that you have reserved your

right to cross and that you will be crossing and that you were

gracious enough to let the Government interrupt the flow.

Your application is granted.

MR. JACKSON: Thank you very much, Judge.

THE COURT: I used to do it. Not as well as you,

but I get it. I get it. Off the record.

(Witness resumes stand.)

(Discussion off the record.)

(Jury enters.)

THE COURT: Good morning, ladies and gentlemen of

the jury. I hope that everyone had a happy and safe

Halloween. Please be seated.

And everyone in the public, please be seated as

well.

We're going to continue with the examination.

Sir, as I said I would ask -- please be seated, sir.

As I said, I'm going to ask you did you speak to anybody about

your testimony since leaving the witness stand yesterday?

THE WITNESS: I did not.

THE COURT: Thank you.

Please continue your examination.

MR. BINI: Thank you, Your Honor.

(Continued on the next page.)
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ERIC BAURMEISTER,

called by the Government, having been

previously duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY MR. BINI:

Q Good morning, Mr. Baurmeister.

A Good morning. If we could use the computer --

THE COURT: You have to wait seven minutes for my

courtroom deputy to come back. He knows that he has

obligations so if you could start with something that doesn't

require the electronics, that would be helpful at the moment.

I apologize for the delay.

MR. BINI: Fortunately, the jury has seen this

document a number of times so I think I can just ask some

questions.

THE COURT: That is fine. Identify it for opposing

counsel.

BY MR. BINI:

Q I just want to ask you regarding Government Exhibit 708.

And go -- if I could, I will go old school.

THE COURT: Here he is. Welcome back, the star of

the show. The other Mr. Jackson is out today, but we have his

twin brother, so we are all set. We have a request for

electronics.
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Mr. Bini, indicate what you want and the court

deputy will pull it up for you.

MR. BINI: We would like to use the laptop to show

Government Exhibit 708-A, the offering circular.

BY MR. BINI:

Q While that is coming up, Mr. Baurmeister, yesterday we

were talking about the offering circular in that summary of

offering section, on page 17.

A Okay.

(Exhibit published.)

MR. BINI: Thank you.

Q And we had gone through some of the terms and we spoke

about the guarantor. Do you remember that?

A I do.

MR. BINI: And if you flip through the offering

circular, Ms. DiNardo, if you can do that for the witness, to

page 44.

Q Does that indicate the loan documents are behind this?

A It does.

Q And is the loan agreement important on an investment

decision in a loan participation note like this one?

A It is, because a loan participation note is a

securitization in which bond investors can go and buy the

bonds and then participate in the economics of the underlying

loan. So the loan is the collateral. It's where the actual
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obligation comes from and where the debt was issued from

originally. And we just participate in that through these

loan participation notes. So without the loan, there is no

loan participation note.

Q And if we go to the next page, is this the first page of

the loan agreement that you were participating in by

purchasing this security?

A Yes.

Q If we go to the next page of the document, is that the

table of contents for all of the clauses in this loan

agreement?

A I believe so, yes.

Q And are these standard in most loan agreements?

A They look to be fairly standard clauses, yes.

MR. BINI: Iand if we go to page 50 -- excuse me,

page 44 -- page 32 of the document that is the loan agreement.

32. No, of the loan agreement behind it. 32. If we can

switch over to the -- now you are there, almost. Would you

blow up the compliance with the laws?

(Exhibit published.)

BY MR. BINI:

Q Are there typically compliance with laws provisions in

loan agreements like this one?

A Yes.

Q And are compliance with laws provisions important to
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Morgan Stanley's investment decision?

A Yes.

Q Why is that?

A You want to be sure you're entering into a legal

undertaking. This is a contract between the issuer of the

bonds and the buyers of the bonds about their obligationS and

you want to make sure that it's all legal and appropriate.

MR. BINI: And if we continue paging through,

Ms. DiNardo, after the loan agreement, does there appear a

page -- I want to direct the witness' attention to the

government guarantee page.

(Exhibit published.)

Q Is this the government guarantee that's in the back of

this loan participation note offering circular?

A Yes.

Q Is government guarantee important in your decision?

A Yes.

Q Why?

A Well, ultimately the government is guaranteeing these

bonds so if the company cannot make payments, the government

would step in and make those payments whether it be principal

or coupons; they pay the interest on the coupons and in our

investment decision we definitely look to this guarantee as

our ultimate assurance that we would be repaid.

MR. BINI: At this time if I can pubish Government
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Exhibit 709.

THE COURT: In evidence, you may publish.

(Exhibit published.)

BY MR. BINI:

Q Do you recognize this e-mail do you, Mr. Baurmeister?

A I do.

Q And who is it from?

A Sahil Tandon.

Q Who is Sahil Tandon?

A So Sahil is a coworker of mine. He was a trader at the

time. He's currently a portfolio manager and we've worked

together for 15 years.

Q And what's the date of this e-mail?

A March 4, 2014.

Q What's the subject?

A Trades, March 4th. So it's a trade blotter of the trades

we did that day.

Q Why was Mr. Tandon e-mailing you the trades from that

day?

A It was our practice that at the end of the day a summary

of the trades is sent to me to review. As portfolio manager

it's my job to make sure we have done what we agreed to and

this is the last check.

Q And looking to the third entry: By Mozambique EMATUM

finance 20/20 BV. Do you see that?
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A I do.

Q Did Mr. Tandon indicate that he had purchased the EMATUM

loan participation notes?

A Yes.

Q In what quantity?

A So, face amount of 6,630,000.

Q What's a face amount?

A It's also called par amount. It is the amount that would

be owed to us at maturity. It's the amount that was borrowed.

So, at the end of the loan, at maturity, we would receive back

$6,630,000, plus interest paid over time.

Q Do you see how it says 7/7?

A I do.

Q What does that refer to?

A In this case what that means is that we bought it for

seven different accounts that we manage money for. So not one

particular account. It's spread across seven accounts.

Q Does that refer to the seven different funds that you

explained to the jury yesterday?

A It does.

Q Where was Mr. Tandon when he committed Morgan Stanley to

purchase 6.6 million of the EMATUM participation notes?

A He was at our offices at 552 Fifth Avenue in New York

City.

Q In your experience when are you committed to purchase a
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loan participation note like this?

A In my experience, we are committed when we agree to the

terms and the vernacular term we use or the term that we use

is you're done. When you're done that means, another term,

means you are on the hook. You are obligated to deliver the

bonds on the terms that we agreed to; the price, the date, et

cetera. And we're obligated to pay for them.

Q Are you familiar with something called a VCON?

A I am.

Q What's a that?

A A VCON is an electronic message that is sent by our

counterparty. So, we say to the counterparty, we're done.

We're buying 6 million of these bonds and they send an

electronic note that details the exact specifics of the trade;

the date, the amount, the price, the settlement date, the

accrued interest, which is -- it comes as part of the bond.

We make sure visually that we agree to all of those terms and

we acknowledge that that day on the trade day. It's a

confirmation of what we've done on both sides.

Q And were there VCONs sent after these trades, if you

know?

A I believe there are. That was our standard practice,

yes.

Q And who would have handled that?

A That would have been the broker/dealer that we traded



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Bauermeister - direct - Bini

SN OCR RPR

2295

with and then it would have gone to Sahil's attention via the

Bloomberg e-mail system.

Q That would have been Mr. Tandon?

A Yes.

Q And would he have then confirmed it?

A Yes.

Q Mr. Baurmeister, were the use of proceeds provisions that

we reviewed in the offering circular and in the loan agreement

important to Morgan Stanley's investment decision for this

purchase of 6.6 million of the EMATUM loan participation note?

A They were, yes. It was important.

Q Were the compliance with laws provisions in the loan

agreement important to Morgan Stanley's investment decision?

A Yes.

Q Mr. Baurmeister, would it have been important to Morgan

Stanley's investment decision in EMATUM to know that the

proceeds would not be used exclusively for the 27 boats and

fishing infrastructure set out in the offering circular?

A It would be important if we knew that, yes. Particularly

if it was stated otherwise. So the fact that it was stated it

was used for one thing and then we found it was used for

something else would be important.

Q And would I have been important to Morgan Stanley's

investment decision to know that millions of dollars in loan

proceeds would be used to make payments to Mozambican
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government officials?

A Yes.

MR. JACKSON: Objection.

THE COURT: Overruled.

THE WITNESS: May I answer?

THE COURT: Yes, you may.

A That would be important.

Q And why is that?

A That would imply corruption and bribery and then we start

to wonder about why these loans were being made in the first

place.

Q Would Morgan Stanley and would you have invested if you

had known that?

A I would not have.

Q Would it have been important for you and Morgan Stanley's

investment decision to know that several people among the

Credit Suisse bankers who prepared the loan agreement would be

paid millions of dollars from loan funds?

MR. JACKSON: Objection.

THE COURT: Overruled.

You may answer.

A That would be important as well. That would be an

indication of something nefarious, something wrong going on.

Q Would you have invested if you had known that?

A I would not.
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Q We spoke about the government guarantee. Would it have

been important to your investment decision to know that the

finance minister of Mozambique who signed the government

guarantee, Manuel Chang, received millions of dollars in

payments from the contractor for the EMATUM loan?

MR. JACKSON: Objection.

THE COURT: Overruled.

You may answer.

THE WITNESS: Sorry.

A That would be important.

Q Would that have affected your investment decision?

A It would have affected our investment decision.

Q Why?

A That would very much look like bribery and we were not

party to bribery and illegal activities and also questioned

again why these loans were being made and whether they would

be honored over time. But we don't want to be part of

something illegal.

Q If we can go back to Government Exhibit 702 for a moment

in evidence.

THE COURT: You may publish.

(Exhibit published.)

MR. BINI: If we can show the bottom portion, the

sales that occurred on July 7th, through July 13th of 2015,

Ms. DiNardo.
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BY MR. BINI:

Q Did there come a time, Mr. Baurmeister, in July of 2015

that you and Morgan Stanley decided to sell off your position

in the EMATUM loan participation notes?

A Yes.

Q And did that lead to the losses that we reviewed

yesterday with the jury?

A Yes.

Q Why did you decide at that time that you were going to

sell these loan participation notes?

A More information was coming out about the loan, the use

of proceeds and more information was coming out about the

guarantees and it was very unclear who or what or why these

proceeds were -- why this was happening in the first place.

In addition, there was opposition within the against

him, questioning him. And the bottom line is there was a

mosaic where you get more and more information about things

that don't make since that aren't ecomonically reasonable.

I've been doing this a while. I have an instinct. I have a

gut and things can go bad. And this didn't make sense. This

didn't look right. My instincts were that we needed to walk

away from this investment.

MR. BINI: Your Honor, may I confer with my

colleagues?

THE COURT: Yes, you may.
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MR. BINI: I have no further questions for direct

examination of this witness, Your Honor.

THE COURT: Thank you.

(Witness is excused.)

THE COURT: Ladies and gentlemen of the jury,

ordinarily we would have cross-examination right now, as you

know, but we have two out-of-town witnesses. So the parties

have graciously agreed to have the cross-examination of this

witness, who is local, later in the day today. We'll get to

him later today.

The defense is certainly not waiving its right to

cross-examine and they will be cross-examining the witness.

The witness will remain available, not in the courtroom, but

will remain available in the courthouse to come in later today

and we have these two out-of-town witnesses. I commend

counsel on both sides for agreeing to do that. It's the

height of professionalism. I didn't want you to think that

the defense was waiving cross-examination or that something

inappropriate was going on. The lawyers are being very

professional and the Court appreciates it.

Sir, step down and don't speak to anyone about your

testimony during the break. It would be a good idea if you

would have your counsel give us his cell number -- do you have

his cell number? So you will call the individual witness'

counsel, wherever they are at that time, and they will be back
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this afternoon.

We will see you later.

Mr. Bini, will you please call your next witness.

MR. BINI: Yes, Your Honor. The government calls

Safil Tandon.

THE COURT: Please come forward, sir, and come up to

the podium, to the witness stand and the courtroom deputy will

administer the oath to you. Please raise your right hand.

(Witness sworn/affirmed.)

THE COURTROOM DEPUTY: Please state your name for

the record.

THE WITNESS: Sahil Tandon.

THE COURT: Please sit down, sir. Please state your

name again and spell it clearly and distinctly for the Court

Reporter and then counsel will inquire.

THE WITNESS: My name is Sahil, S-A-H-I-L, Tandon,

T-A-N-D-O-N.

THE COURT: Thank you, sir.

Counsel, you may inquire.

(Continued on the following page.)
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SAHIL TANDON,

called as a witness, having been duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION

BY MR. BINI:

Q Mr. Tandon, where do you work?

A I work at Morgan Stanley Investment Management currently

in London but I recently moved there from New York.

Q Do you work with anyone else that the jury just saw?

A I do. I work for Eric Baurmeister to whom I've reported

for the last 15 years.

Q Were you working for him in 2014?

A I was, yes.

Q Were you based in New York at that time?

A I was, yes.

Q And, by the way, how long have you been with Morgan

Stanley?

A I started in June of 2004 so a little over 15 years now.

Q Where did you go to college?

A Brandeis University up in Massachusetts.

Q What did you major in?

A Economics.

Q And you said in 2014, what was your role, sir?

A I was a trader on the emerging market debt team so I was

tasked with buying and selling bonds on behalf of our group.
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Q And have you been promoted since that time?

A I have. I transitioned since then into a different role

as a portfolio manager now. So no longer executing trades.

Q Okay. In 2014 what were you doing as a trader?

A So, our group buys and sells bonds throughout the day and

the week; currencies as well. So I was executing those bond

and currency trades on behalf of the team in our various

portfolios.

Q Okay. Are you familiar with a loan participation note

for a company called EMATUM?

A Yes, I am.

Q If we can go to Government Exhibit 702 in evidence?

THE COURT: You may.

(Exhibit published.)

BY MR. BINI:

Q Do you recognize these trades Mr. Tandon?

A I do, yes.

Q What are they?

A These are purchases and sales of the Mozambique EMATUM

notes from from 2014 to the million of 2015.

Q And were you the trader on these purchases and sales?

A I believe I was given the dates. I was the only trader

on the team and I recall doing these trades.

Q Okay.

MR. BINI: At this time the government would seek to
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admit Government Exhibit 707 and 707-A?

THE COURT: Any objection to 707?

MR. JACKSON: No, Your Honor.

THE COURT: Any objection to 707-A?

MR. JACKSON: No, Your Honor.

THE COURT: They are admitted. You may publish.

(Government Exhibit 707 and 707-A received in

evidence.)

THE COURT: You may publish.

MR. BINI: Thank you, Your Honor.

(Exhibit published.)

MR. BINI: If we can go to 13 and the e-mail just

below that.

BY MR. BINI:

Q Do you recognize Government Exhibit 707, Mr. Tandon?

A Yes, I do.

Q Who is this person that was e-mailing something to you?

A Chris Balster was a salesperson or an merging market

salesperson at Credit Suisse so he was of our counterparties

so he was tasked with essentially marketing deals that the

investment bank was working on within emerging markets and

helping us buy and sell securities when we needed to with the

street, with other investment banks.

Q What's the date of this particular e-mail from Chris

Balster?
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A The 27th of February, 2014.

Q I called it an e-mail, but if we go up one more, was this

an e-mail or a Bloomberg?

A So, we use that term sometimes interchangeably but this

message orginated from a Bloomberg terminal and it looks like

I e-mailed it to myself. You can see that in the To e-mail

header. So it would have originated on the Bloomberg terminal

which we used to exchange messages with counterparties and to

look at market information and then it looks like I sent it to

myself with an attachment.

Q Can you explain to the jury, how are Bloomberg terminals

used in the trading of loan participation notes and bonds?

A Sure. So a Bloomberg terminal is just another screen we

have alongside our other computer. What we can do there is --

there's other folks there like myself who are trading bonds

and currencies throughout the day. It's a way for me or other

market participants to interact with each other and also

execute trades. So we can execute trades on the terminal

itself or sometimes we can execute trades on the phone and we

typically do both throughout any typical day.

Q Okay. Does this particular Bloomberg from Chris Balster

attach a document?

A It does. It looks like it's attaching a preliminary or a

preliminary offering circular that is related to that

Mozambique EMATUM deal based on the subject line.
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Q And do you see at the top where it says, Please stop

saying money good. Thanks.

A I do.

Q What's that?

A So, in the Bloomberg terminal in the messaging system

there's a concept of a header where we can essentially put

anything we want. It's embarassing now, but usually we would

populate that with inside jokes, other people in the team or

in the market. And in this case it was referring to market

sort of lingo. Money good referred to -- say you were to

purchase a bond you say this is money good because there's no

way this borrower is not going to pay me back.

It became popular during the real estate crisis, the

financial crisis, where people thought lots of securities

related to real estate investments were money good which we

found found out wasn't true. It's a bit embarrassing, but

that's what it is.

Q That was just a header that has nothing to do with this

transaction?

A Oh, yeah. So this would appear on any messages that I

would have sent on that day until I changed the header, which

I probably did at some point. So it had know it had no

connection with the actual deal itself.

Q Okay. And if we can go to 707-A?

(Exhibit published.)
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MR. BINI: And the second page of that if we could,

Ms. DiNardo. Is this the EMATUM offering circular that Chris

Balster had attached in his Bloomberg to you?

A Yes. It looks like the title page for that, yes.

Q Okay. And if we can go to Government Exhibit 708 in

evidence.

THE COURT: You may.

(Exhibit published.)

BY MR. BINI:

Q Can you explain this Thursday, February 27, 2014 e-mail

or, actually, Bloomberg to the jury?

A Sure. So this is me again sending a message from my

Bloomberg terminal. It's addressed to undisclosed recipients

which usually happens when I send it to more than one party

and it was I pretty common practice for me as the trader to

receive these prospectuses or offering circulars from people

like Chris Balster and then past them along to the rest of my

team. So I was probably doing that sending it off to the rest

of my team so that they can review it. So, the research

analysts, my boss and other members of the emerging markets

team at Morgan Stanley.

Q At this point was the EMATUM LPN already trading?

A I believe it was, yes.

Q So, would a purchase in that be considered a secondary

market purchase?
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A Right. So unless you're buying the deal on the first day

that it's issued which we consider primary, anthying after

that would be secondary so this would be called a secondary

deal.

Q Would you still look at the offering circular for the

underlying loan participation note if you were purchasing in

the secondary market?

A We typically would, yes. So I would still -- so the way

it works is if you're purchasing a deal for the first time,

regardless of whether that's the first time the deal is being

marketed, we hadn't owned this fund before. And so part of

our research analyst's process to review a deal before we

purchased the first time, would be to look at the prospectus

to conduct this research. So I would still typically get that

document and share it with the team.

Q When you share it with the team, would that include your

boss, Eric Baurmeister?

A Yes.

Q And was he the ultimate authority on trades by your desk?

A He was. He was the portfolio manager.

Q By the way, when I say desk, what does that refer to?

A So typically we use the term desk to just refer to the

team. So within Morgan Stanley Investment Management, within

the fixed income or the bond division of the firm, we would

have different desks or different groups that focus on
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different parts of the asset class. Our specialty was

emerging markets. There could be somebody with a specialty in

real estate and so on. Desk is another way of saying group

really.

Q If we go to 708-A.

(Exhibit published.)

BY MR. BINI:

Q Is this a copy of that same offering circular that you

received from Chris Balster?

A Yes.

Q Is this what you were sending to your desk and team

including Eric Baurmeister?

A Yes, I believe so.

MR. BINI: If we could go to Government Exhibit 709

in evidence.

(Exhibit published.)

BY MR. BINI:

Q And directing you to the third entry by Mozambique EMATUM

finance 2020. What is this e-mail showing there, Mr. Tandon?

A So that's an e-mail that I sent, it looks like, just

after the market closed. I would send an e-mail at the end of

every day summarizing the trades that were executed during the

day. One to Eric Baurmeister and this particular line you've

highlighted was our purchase that day of 6.63 million of the

Mozambique EMATUM note. (Continued on the following page.)
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MR. BINI: And at this time, Your Honor, the

Government would seek the admission of Government Exhibit 713.

THE COURT: Any objection to 713?

MR. JACKSON: No objection.

THE COURT: Admitted. You may publish.

(Government's Exhibit 713 received in evidence.)

(Exhibit published.)

Q What's Government Exhibit 713, Mr. Tandon?

A That is what we call a question con or virtual

confirmation that contains the details of trades that we do

with any given counterparty, so like information who bought or

sold, the amount of securities that were traded; in this case,

the bond that was traded, the price, the trade date,

settlement date, things like that.

Q Is a VCON a confirmation on the Bloomberg system?

A It is. I'm sorry, I should have mentioned that. Within

the terminal itself, after you do a trade with a counterparty,

they will send you this confirmation just to have an order

trail of the details of the transaction. So I would get this

pop up on my screen. I would click confirm and then that

would send a message -- affirmation back to the counterparty.

Q What is Pasquale Calabro?

THE COURT: Spell that, please, for the reporter.

MR. BINI: If I can ask the witness.

THE WITNESS: Sure. It is P-A-S-Q-U-A-L-E, last
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name Calabro, C-A-L-A-B-R-O.

THE COURT: Thank you. Go ahead.

Q Who is Pasquale Calabro?

A So, like Chris who was at Credit Suisse, Pasquale was

another emerging markets salesperson but at UBS, a different

firm.

Q Was why was he sending you a trade confirmation?

A It would be because we executed the trade with UBS, and,

so, it's standard practice to send this sort of trade

confirmation after the trade is done.

Q What was the trade date for this?

A Trade date there on the top right would have been the 4th

of March, 2014.

Q Where were you when you committed Morgan Stanley to

purchase 6.6 million of this EMATUM security?

A I would have been at my desk in New York.

Q Were you committed to make this trade before you received

this UBS VCON confirmation from Pasquale Calabro of the trade?

A Yes. So, again, what happens is this trade, we think of

it as a record. When the trade is actually done is when both

sides say the word "done" to each other on the phone or

exchange that message of being done on the Bloomberg terminal

depending on how we execute it. And then sometime thereafter

we would receive this virtual confirmation, sometimes a few

seconds, sometimes minutes after. This is more a record of
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the trade that was already actually done prior to that.

Q Did you advise Mr. Calabro by phone or by Bloomberg that

you were done and that you were purchasing these securities?

A I don't remember that.

Q Were you in New York when you did so?

A I was.

MR. BINI: Your Honor, at this time the Government

would seek to admit Government Exhibit 712.

THE COURT: Any objection?

MR. JACKSON: No objection, Your Honor.

THE COURT: Admitted. You may publish.

(Government's Exhibit 712 received in evidence.)

(Exhibit published.)

Q What is Government's Exhibit 712?

A It looks to be the same VCON, but as I mentioned before,

the way the system works is once the counterparty, in this

case, the person at UBS generates that VCON and for me to see,

this is the first message that actually comes in, and then

when I click confirm, what you actually had on the screen

prior to that is the one that goes back. So the sequencing is

almost kind of reversed. This would have been the actual VCON

I received, and then the message that was on the screen

earlier would be the one that would go back to the

counterparty.

MR. BINI: Can we go to the other one where you
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confirmed it. Actually, can we sis by side 712 and 713, Ms.

DiNardo, and then have the witness explain it.

We need the top of it, Ms. DiNardo, because that's

where you can see confirmed.

Q So, on 7/12, is this where Mr. Calabro sent you the

confirmation?

A Yes. That's right. That's me receiving the sort of

virtual confirmation from Pasquale.

Q Okay. Then if we go to 713, is that you confirming the

VCON?

A Yeah. So that would have been generated by the system

when I click confirm. You can tell that from the embarrassing

header that's still there. That's the message going back from

me to Pasquale Calabro. I don't actually type that out. It's

just the system kind of just generates it when I click

confirm.

Q It auto generates it?

A Yes.

MR. BINI: Your Honor, at this time the Government

would seek to admit Government Exhibit 401-B through I.

THE COURT: Any objection to Government Exhibit

401-B through I?

MR. JACKSON: No objection.

THE COURT: It's admitted.

(Government's Exhibit 401-B through I received in
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evidence.)

THE COURT: You may publish.

MR. BINI: I also seek to admit 5103 and 5104.

THE COURT: Any objection to 5103?

MR. JACKSON: No, Your Honor.

THE COURT: Any objection to 5104?

MR. JACKSON: No, Your Honor.

THE COURT: They are admitted. You may publish

them.

(Government's Exhibit 5103 and 5104 received in

evidence.)

MR. BINI: Before we publish, I want to go briefly

back to Government Exhibit 702. Mr. Tandon -- if you can show

all the trades.

(Exhibit published.)

Q Were you in New York for all of the trades in Government

Exhibit 702.

A Yes I believe I was.

MR. BINI: And if we can go to 401-B.

Q Is this another copy of the initial purchase or a VCON

trade confirmation of the initial purchase on March 4, 2014?

A Yes.

MR. BINI: And if we can go to Government Exhibit

401-C.

(Exhibit published.)
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Q What's this?

A So that's another VCON, in this case coming from a

different counterparty, Cameron Marchant to myself of another

trade for the same security, but on a different date and

amount.

Q What date?

A This is the 22nd of December, 2014. Yeah.

MR. BINI: Okay. And 401-D.

(Exhibit published.)

Q What's that?

A So kind of similar to earlier. It's just the initial one

was the VCON that was generated and sent to me and this is

when I would click confirm, I believe the system generated

this confirmation back to Cameron.

Q "From considerable time to considerable confusion,

applause," what's that?

A Another header. I'm not even sure what I was referring

to there, but that's -- unrelated to the trade, that's all I

can say with certainty. I'm not exactly sure. I think it

might have been a reference to the BFC or the Federal Reserve.

They used to often have release statements with their monetary

policy decisions when they're raising or cutting rates.

Now that I'm reading it again, it's probably a

reference to something that they said, again, a silly joke.

Q Another bad banker joke?
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A Yeah.

THE COURT: You don't have to say bad. You can just

say silly.

Q But nothing to do with this case?

A No. Again, that would appear on any message that I sent

and be archived forever.

THE COURT: We are not going to go into what traders

say to each other.

MR. BINI: Government Exhibit 401-E.

(Exhibit published.)

Q Is this another VCON trade confirmation in EMATUM?

A Yeah. So that looks like me having clicked confirm, the

system generated again the confirmation to Mike Pierce on the

7th of July, 2015.

Q I'm not going to ask you about the header, but it doesn't

relate to this case; right?

A No, it does not.

MR. BINI: 401-F.

(Exhibit published.)

Q What's this?

A Yet another confirmation generated by the system back to

the counterparty. It looks like it's Pasquale again.

MR. BINI: Okay. If we can just show 401-G.

(Exhibit published.)

Q What's that?
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A Another confirmation to a different counterparty, Eric

Rolfes at CitiGroup.

THE COURT: How is that name spelled?

THE WITNESS: First name E-R-I-C, and last name

R-O-L-F-E-S.

THE COURT: Thank you. Go ahead.

MR. BINI: If we can show 401-H.

(Exhibit published.)

Q Is this another VCON trade confirmation involving you?

A Yes, it is.

Q For what date?

A For the 9th of July 2015.

MR. BINI: And 401-I.

(Exhibit published.)

Q What's that?

A Another trade confirmation.

Q Is this a sale on July 13, 2015?

A That's right. So the VCON says that Barclays was the

purchaser, so we were selling to them.

Q By the way, the trade date shows as July 13, 2015; is

that right?

A That's correct.

Q What's the settlement date?

A The settlement date is two days later, so the 15th of

July 2015.
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Q Why is the trade date different than the settlement date

if you can explain that to the jury?

A Sure. It's short sort of industry standard for most

fixed income securities in emerging markets to settle either

two or three days after the trade date and this gives time to

the settlements teams at both sides. So if I were to do a

trade with a counterparty, for example, UBS, if they can talk

and make sure all the details of the banking -- the

custodians, the banks are all kind of in order to make sure

the trade settles. That's changing. With the improvement of

technology, it's becoming a shorter and shorter cycle. But

back then it was T plus two, we'd call it. So T would be the

trade date, plus two after that would be when the typical

settlement would occur.

Q Are you committed one the trade date?

A We are committed on the trade date, yes.

Q Are all of these VCONs that we have been reviewing

through the Bloomberg system?

A Yes.

Q And were you in New York inspector all of them?

A I was.

MR. BINI: No further questions.

THE COURT: Your witness.

MR. JACKSON: Good morning, ladies and gentlemen.

THE JURY: Good morning.
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CROSS EXAMINATION

BY MR. JACKSON:

Q And good morning, Mr. Tandon.

A Good morning, sir.

Q When did you get in from London?

A I got here earlier this week, Sunday.

Q Were you able to get enough candy last night?

A I missed trick or treat with my kids. I'll get some when

I get there.

Q Great.

Now, Mr. Tandon, I'm correct that in your view

Morgan Stanley's emerging market department is one of the best

emerging market trading operations in the world?

A I think that's fair to say. We think we are among the

best, yes.

Q It has significant resources available to it; correct?

A We do, yeah.

Q You employ a number of different research analysts?

A We do of research analysts.

Q Your department even sometimes hires subject matter

experts who are outside of the department when it's

appropriate?

A Yes, we do.

Q And in the case of Morgan Stanley's investment in

Mozambique, your department did diligence on what was
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important with regard to this investment?

A Yeah, we would have researched it like any other deal

that we were considering to buy. That's fair to say, yes.

Absolutely.

Q And that term diligence that I've used, that's a term

that is used often in the world of investing, correct?

A To be honest, we usually use the term research, which I

guess is what you're implying. So we usually talk about it as

doing research on a deal before buying it. I think it's fair

to say due diligence, research are kind of sometimes used

interchangeably within the industry.

Q When you do this research, what you're focused on is what

is important to Morgan Stanley's decision to invest; correct?

A You know, in this case, I was -- my main role was to

execute the trade, so I can give you -- I kind of speculate to

what would be important to the research analysts, but

generally they're just trying to figure out if it's a good

investment or not for our investors. We're not investing

Morgan Stanley's money; we're investing on behalf of clients.

Q And you're trying to do the best job possible for those

clients?

A Yes, sir.

Q And to be clear, I'm not asking you to speculate. If

there's anything that I ask you you don't know the answer to,

no need to speculate.
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A Okay.

Q Now, am I correct, sir, that in the case of the EMATUM

LPN's that we have been talking about today, the focus of the

research that your department was doing was almost entirely on

the economics of Mozambique and on the validity of the

sovereign guarantee issue?

MR. BINI: Objection.

THE COURT: Overruled.

THE WITNESS: I'm sorry, does that mean I have to

answer?

THE COURT: That means you have to answer.

A I don't recall the details of the research process at the

time.

Q Okay. But you would agree with me that what you do

recall is that the focus was on Mozambique's economics;

correct?

MR. BINI: Objection.

THE COURT: Overruled.

A So, as I mentioned, I don't recall the focus in this

particular circumstance. But we -- as our team, we generally

do focus on a Government's willingness and ability to repay.

Q Right. And when you're talking about your focus on a

Government's willingness to repay, that's because your

department is focusing on sovereign investments when it's

looking at an investment like this; right?
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A So, our team looks at sovereign as well as corporate

investments as well.

Q Right. And in this situation, you were focused on the

sovereign component of this investment; correct?

A This is -- yeah, this is a sovereign issuer, so we had to

focus on that.

Q You didn't do any specific research that you recall on

the ship builder that was in question here; right?

A I did not.

Q You didn't do any specific site visits to go to the

shipyards where the dozen of ships that were being

manufactured were being manufactured; right?

A I did not.

Q And you didn't ask specific questions about who were

going to be the engineers that were designing the specialized

boats that were being put together for this project; correct?

A I personally did not, yeah.

Q Right.

And as you sit here today, you're not aware of

anyone at Morgan Stanley doing that type of research; right?

A Not specifically aware of that, no.

Q And to be very clear, before today, you've never been in

a room with Jean Boustani; correct?

A No, sir, I have not.

Q You didn't have any interaction with Jean Boustani;
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correct?

A No, sir.

Q As far as you know, you never got any communications from

Jean Boustani; correct?

A Not that I recall.

Q Am I correct that prior to today there were a couple of

times that you met with the Government?

A That's correct, sir.

Q And am I correct on one of the occasions when you met

with the Government, Mr. Tandon, you told them that it was

important to your team that in this investment you were buying

a sovereign risk and not a corporate structure where payment

would have been linked to something other than the sovereign

structure?

A I don't specifically recall that.

Q I'd like to show you a document which is marked as

3500-ST-1 and I would like to just ask you take a look at the

document --

THE COURT: Do you want to have it admitted or are

you just using it to refresh your recollection?

MR. JACKSON: Only refresh, Your Honor.

THE COURT: All right. It could be published to

opposing counsel and to the Court and to the witness.

MR. JACKSON: Your Honor, would it be okay, so that

the witness has the ability, if I ask your deputy --
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THE COURT: Yes. Lewis, would you please be good

enough to go up to counsel and he will hand you a document and

you will put that in front of the witness.

MR. JACKSON: Thank you, Judge.

THE COURT: We still have the mother may I rules to

prevent lawyers from wandering into the space of the jury.

All right. The witness has the document in front of

him. Go ahead, sir.

MR. JACKSON: Your Honor, may I request that your

deputy also activate the defense computers.

THE COURT: Yes, could you do that.

Again, you are just showing it to the defense and to

the Court and not to the jury because it's not in evidence.

MR. JACKSON: That's correct.

THE COURT: Do you have it, counsel?

MR. JACKSON: Yes.

THE COURT: Do you have it, defense counsel, on the

screen?

MR. DiSANTO: Yes, Your Honor.

THE COURT: Do you have it, Government?

MR. BINI: Yes, Your Honor.

THE COURT: I have it as well.

MR. JACKSON: Thank you, Your Honor.

Q Mr. Tandon, if I could ask you to take a look at page 4

of the document. Just read it to yourself for a moment.
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Have you had a chance, Mr. Tandon, to look at that

part?

A I haven't read the whole page. Do you want me to read

the first paragraph?

Q For now, I think it's okay if you reviewed the part that

we are.

THE COURT: What is highlighted, is that what you

are asking?

MR. JACKSON: Yes, Your Honor. It's actually on the

screen.

THE WITNESS: There's nothing on my screen. Now

there is.

THE COURT: Okay. So counsel is asking you just to

read the highlighted portion and then he is going to ask you a

question. Read it to yourself.

THE WITNESS: I've read it.

Q Thank you. Having taken a look at that, Mr. Tandon, does

that refresh your recollection that you told the Government

that it was important to you and your team to make sure that

Morgan Stanley was buying a sovereign risk and not a corporate

structure where payment would have been linked to something

other than the sovereign guarantee?

THE COURT: The question is whether it refreshes

your recollection. The answer is either yes, it does or no,

it doesn't.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Tandon - cross - Bini

MDL RPR CRR CSR

2325

A Yes, it does.

Q Thank you.

And the reason for that, Mr. Tandon is, I'm correct,

that Morgan Stanley wasn't generally searching the world

looking for speculative boat operations to invest in; correct?

A Yeah, that's my understanding.

Q You weren't looking for tuna ship operations over the

world to invest it?

A Not to my knowledge, no.

Q In this situation, what was the single most important

thing to you was the sovereign guarantee; correct?

A I think it was among the most important things to the

research analysts and typically he would ask me to find out

based on my conversations with the counterparties if this

could be classified as a sovereign or a quality sovereign

issuance for research and also index inclusion purposes and

thing like that.

Q Great. Now, you went through a number of Bloomberg

communications that the Government was asking you about during

your direct examination; correct?

A Yes, sir.

Q But you also e-mailed sometimes with your colleague at

Morgan Stanley; right?

A Yes, sir.

Q And that's just a normal part of your communications at
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Morgan Stanley?

A Yes.

Q By the way, you highlighted a couple of the different

jokes that were made in some of your Bloombergs; right?

A Yes.

Q And that was kind of lighthearted communication that was

typical in business communications at Morgan Stanley and in

other trading shops that you dealt with; right?

A Yeah. It was typically limited to the header, so we

weren't kind of actively using those terms. But, yeah, we

tried to keep it lighthearted when we do.

Q Right.

MR. JACKSON: At this time, Your Honor, I would like

to offer a document which is marked as Defense Exhibit 10558.

THE COURT: Any objection to 10558 being admitted?

And I believe you are being presented with a hard copy.

10558. Any objection?

MR. BINI: Your Honor, I am going to object. Can we

take it up at sidebar.

THE COURT: Let me look at the document.

MR. BINI: My objection is scope.

THE COURT: Overruled. It is admitted. You may

publish.

MR. JACKSON: Thank you, Your Honor.

(Defendant's Exhibit 10558 received in evidence.)
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(Exhibit published.)

Q Now, do you see this document that we have displayed

here, Mr. Tandon?

A Yes, sir. It looks like an e-mail from Eric.

Q Right. Well, it's an e-mail from --

THE COURT: It's always good not to talk over each

other.

THE WITNESS: Sorry, Your Honor.

THE COURT: It is always good to answer the

question.

Why don't you read the question back to the witness.

(Record read.)

Q -- Teal Emery?

A Yes, it is.

Q It can get a little confusing on these because sometimes

the "from" is at the bottom and sometimes the "to" is at the

bottom; right?

A Yes.

Q In this situation, Teal Emery, who is one of the men that

you worked with at Morgan Stanley, was e-mailing you and Eric

Baurmeister; right?

A Yes, sir.

Q And he cc'd Michael Cassard?

A Yes.

Q We are flashing forward a little bit, but this is toward
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the end of your involvement in the Mozambique trading;

correct?

A Yes, I believe it is.

Q What Teal Emery is talking about here is what the

justifications were for your group's investment in the EMATUM

LPN's; correct? At the bottom of this.

A I'm just reading this.

Q Oh, please.

A It looks like he's stating it clearly that's what he

recalls as a justification from his perspective.

Q Right. And it basically identifies three things; right?

A Yeah, I see three bullets.

Q The first one being that it's a high yielding bond with

low duration?

A Yes.

Q In relative terms, this was a high yielding bond and that

was one of the things that was attractive about it; right?

A I don't recall the yield that was on the bond, but I

think it's fair to say it was among the higher-yielding bonds

in that investment universe.

Q And the second thing that he said was that there was a

belief that Morgan Stanley had that while the macro

fundamentals were fragile there was both a willingness and

ability to pay with economic policy anchored by an IMF PSI

program ahead of significant L and G revenues coming on line
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later that decade; right?

A That's the second thing he says.

THE COURT: Is that what he wrote?

A That's what he wrote.

THE COURT: That question.

Q And what he's talking about in terms of LNG revenues are

the liquid natural gas lines that Morgan Stanley was aware of

that Mozambique had discovered in the northern part of

Mozambique; right?

A He is referring to LNG revenues, but I'm not sure about

the details you just mentioned.

Q It was a long time ago?

A It was, yeah.

Q But you do remember that -- you would agree with me that

what he's talking about here is a macroeconomic analysis of

the country of Mozambique's situation; right?

A Yeah, he is referring to the macroeconomic fundamentals,

yeah.

Q And the third thing that he's talking about is just the

debt levels relative to the debt servicing costs; right?

A Yeah, that's what he said.

Q Okay. And am I correct that nowhere in these rationales

is anything about the project itself; right?

A Not on this e-mail, no.

Q Right. And by the way, at the top of this e-mail, Teal
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Emery says independently of today's S&P downgrade which I

don't see as totally unexpected, I think we should sell

EMATUM; right?

A Yes, he wrote that.

Q And this was -- the S&P downgrade that happened around

that time, that was something that Morgan Stanley at the time

expected to happen; correct?

A I don't recall.

Q Understood.

MR. JACKSON: Can we just go to the second paragraph

just beneath this part very quickly. Okay. And if you could

highlight, Mr. McLeod, that first sentence.

Q In this portion of the e-mail, what Mr. Emery was talking

about was the idea -- first of all, he references Renamo

versus Frelimo fight. Do you see that?

A I do see that.

Q You understood he was referring to the fact that

Mozambique had a very different political situation; right?

A I'm not familiar with Renamo and the other term, but he

seems to be referring to political headlines.

Q In general, you understood that he was talking about the

idea that there was something of a political mess in

Mozambique; right?

A Reading that now, I can -- it's certainly implied, but I

don't recall this caution in the e-mails.
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Q Right. And you see that he says that basically if you

could stomach that, the whole rationale was that you could get

paid because the country's developing LNG fields that are

second only to Qatar; correct?

A Yes, he wrote to that, yes.

Q You know what Qatar is?

A Yes, sir.

Q Qatar is the most natural gas rich country in the world;

correct?

MR. BINI: Objection.

A I don't --

THE COURT: Overruled. If you know.

THE WITNESS: I don't know.

THE COURT: Next question.

Q Again, none of this is referencing the actual project of

EMATUM; correct?

A No, I don't see that in the highlighted portion, no.

Q And you don't have any specific recollection of that

being any part of the main rationale for this investment;

correct?

A Yeah. I just don't have much recollection of the main

rational around this.

Q Thank you.

(Continued on next page.)
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BY MR. JACKSON (Continuing):

Q It's accurate, isn't it Mr. Tandon, that when you

previously met with the Government, you actually told them

that you weren't even sure if at the time Morgan Stanley made

its initial investment, whether you even looked to see what

the proceeds would be used for; am I correct about that?

A I don't recall that.

Q Okay. I'd like to ask you to take a look again at the

document 3500-ST-1 at Page 4?

THE COURT: Just to the witness, to the Court and to

counsel. Not to the jury, it's not in evidence.

Do you have it, sir?

THE WITNESS: Yes, Your Honor.

THE COURT: Read it to yourself.

And what's the question you want him to answer,

counsel?

MR. JACKSON: Your Honor, I only want to ask him

does it refresh his recollection.

THE COURT: That.

Q Does this refresh your recollection, Mr. Tandon, that

when you met with the Government, you told them that you

weren't sure whether when you looked at the use of proceeds --

whether you even looked at the use of proceeds before you made

the investment in the Mozambique notes?

A I wasn't sure, yes.
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Q Thank you.

Now, you mentioned in your discussion with the

Government that you purchased these in the secondary market,

correct?

A Yes, sir.

Q And you gave a helpful explanation, but, just to clarify,

what that means is that the bonds that you purchased could

have been purchased numerous times between the time that

you -- between the time that they were initially offered and

the time that you bought them, right?

A Yes, that's correct.

Q They could have traded hands between any number of

traders before you actually received them, right?

A It's possible. I don't know, but it's definitely

possible, yes.

Q You also talked about the fact that you had requested a

copy of the offering circular that Mr. Bini showed you?

A Yes.

Q But I'm correct that you don't typically look at all of

the -- that you don't typically read the entire offering

circular before you make an investment like this, correct?

A I typically wouldn't have as the trader, no.

Q And you don't have a specific recollection in this

situation as to what you looked at in terms of the offering

circular, correct?
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A I don't.

Q Okay. You are aware that the offering circular in this

situation made disclosures about the fact that the Government

of Mozambique dealt with serious corruption problems, correct?

MR. BINI: Objection.

THE COURT: Ask him if he's aware.

You can answer that, were you aware if that was in

the document, yes or no?

THE WITNESS: No.

THE COURT: Next question.

MR. JACKSON: Your Honor, may we look at Government

Exhibit 5401 at Page 2?

THE COURT: In evidence.

MR. JACKSON: Yes, Your Honor.

THE COURT: Yes, you may publish it.

(Exhibit published to the jury.)

MR. JACKSON: Can we just go to Page 2?

Q You agree with me that the corruption by government

officials and misuse of public officials --

THE COURT: Public funds.

MR. JACKSON: I'm sorry, public funds. Thank you

Your Honor.

Q -- was something that was identified as one of the risks

related to the notes in this circular?

A I can see that, yes.
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Q Thank you.

THE COURT: Mr. Jackson, we're going to take a

break.

How much longer do you have with this witness?

MR. JACKSON: Your Honor, I have less than -- I

would say probably about 20 minutes.

THE COURT: Then let's take our 15-minute break now,

comfort break.

Do not talk about the case, ladies and gentlemen.

Sir, do not talk about your testimony with anyone

during the break.

And we will see you in 15 minutes. Thank you.

(Jury exits.)

THE COURT: You can step down now.

Have a seat. The jury has left the courtroom, the

witness is leaving the stand and the courtroom.

Do we have any procedural issues to address in the

absence of the jury and in the presence of the Defendant.

MR. JACKSON: No, Your Honor. Thank you.

MR. BINI: Your Honor, I would just raise that I do

think that the cross-examination is beyond the scope of the

direct.

THE COURT: I heard that objection and I overruled

it. He's a senior official with the party and he's on some of

these documents and, in any event, he hasn't strayed so far
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beyond the topics in the direct as to warrant the objection

being sustained. Yet.

MR. JACKSON: Thank you, Your Honor.

MR. BINI: Thank you, Your Honor.

THE COURT: Anything else?

MR. BINI: No.

THE COURT: Okay. Please proceed.

(Recess taken.)

THE COURT: Thank you. We have the appearances.

You may be seated.

Do we have any procedural issues to address before

we bring the jury in?

MR. BINI: Not from the Government.

MR. JACKSON: No, Your Honor.

THE COURT: Thank you.

Louis, would you tell the CSO he can bring in the

jury now?

THE COURTROOM DEPUTY: Will do, Judge.

THE COURT: Thank you.

Sir, please return to the witness stand. Remain

standing until the jury comes in, and then resume your seat.

Thank you.

(Jury enters.)

THE COURT: Welcome back, ladies and gentlemen of

the jury. Thank you again for your promptness. Please be
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seated.

Members of the public, please be seated as well.

Please be seated, sir. I'm going to ask you, as I

said I would, have you spoke with anyone about your testimony

during the break?

THE WITNESS: No, Your Honor.

THE COURT: Please continue with your examination.

MR. JACKSON: Thank you very much, Your Honor.

THE COURT: You're welcome.

BY MR. JACKSON:

Q Mr. Tandon, you talked during your direct examination

about that offering circular and the information that you had

before Morgan Stanley made its investment, right?

A Yes, sir.

Q And Mr. Tandon, I'm correct that you are of the belief

that restructurings and defaults in the emerging market are

common thing that emerging market investors have to be aware

of?

A I wouldn't call them "common," but I guess you could say

they're not without precedent. They're actually increasingly

rare nowadays.

Q But they are certainly part of the possibilities that

emerging market investors have to be aware of?

A Yes, they are.

Q In fact, in relation to that, when you met with the
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Government previously, you told them that that's one of the

reasons why the yield is so high on emerging market

investments, correct?

A I don't recall that exact discussion, but it's possible.

THE COURT: Do you recall it generally?

THE WITNESS: Generally, yeah.

THE COURT: It's a general question. You give a

general answer.

Let's move on.

MR. JACKSON: Thank you.

Q You talked about the fact that Morgan Stanley ultimately

sold out of its position, correct?

A Yeah, I saw it on the trade blotter; I don't know if we

talked about it so much.

Q You looked at it on the trade blotter with Mr. Bini?

A Yes, sir.

Q I'm correct that that point where Morgan Stanley exited

this investment, that was before there was any default on

these LPNs, right?

A I have to look at the trade ticket. As long as there was

accrued interest, that would be correct, yes.

Q I believe one of the trade tickets you looked at was

Government Exhibit 401-C.

MR. BINI: Yes.

MR. JACKSON: Can we take a look at that?
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Can we publish that, Your Honor?

THE COURT: Yes, it's in evidence.

(Exhibit published to the jury.)

Q When you talk about accrued interest, that's one of the

items that's reflected on this trade ticket, right?

A Yes, sir.

Q Because just to back up for one moment, what Morgan

Stanley is buying when it buys one of these bonds is the

expectation to be paid later on and, also, the expectation to

get interest payments at the appropriate times during the life

of the bond, right?

A Yes, sir.

Q And Morgan Stanley got those things while it had the

bond, right?

A I'm not sure about the interest payments, the actual

receipt of them.

Q Right. But you understand that during the time that the

bond was -- before the bond was in default, the accrued

interest indicates that the payments were being made, right?

A So, not exactly.

Can I explain with the accrued interest?

Q Sure.

A What it tells you is that the market is treating the

security as current, which is that the market expects to be

paid. So, you would only include accrued interest on a trade
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if the security was not in default.

Q Right. And on this trade ticket, for example, there is

an indication of accrued interest of 103 days, correct?

A Yes, there is.

Q And, so, that indicates that the market as of this time

understood that the bond was not in default, right?

A Yes, sir.

Q Now, I'm correct that the document that we looked at that

the Government showed you, that trade blotter, that only shows

the purchases and the sales that Morgan Stanley did, correct?

A That's correct.

Q In fact, it doesn't reflect the interest payments, if

any, that came in during that time period, correct?

A I don't recall seeing interest payments on that.

Q Right. And you're aware, are you not, that during this

time period, EMATUM made an interest payment on March 11, 2014

to bond holders, LPN holders, of approximately $25 million?

A I'm not specifically aware of that, no.

MR. JACKSON: Can we pull up Government Exhibit 230

in evidence?

THE COURT: Yes.

(Exhibit published to the jury.)

Q You see this document, sir?

A Yes, sir, I see it.

Q You see the amount reflected there in terms of the
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interest payment of 25 million, you see it says 25 million?

A I see the amount 25 and change million.

Q Understood.

And are you aware, sir, that on September 11, 2014,

EMATUM made another interest payment of approximately

$26.8 million?

A Not specifically aware of that, no. Sorry.

MR. JACKSON: Can we quickly pull up Government

Exhibit 233 in evidence?

MR. BINI: Objection.

THE COURT: You may. It's in evidence, you can show

it to him.

(Exhibit published to the jury.)

Q And you see right here it says U.S.D. 267,962.50.

Do you see that number reflected there?

A I see that number, yes.

Q And Morgan Stanley -- one more question on that.

Are you aware of a third interest payment on

March 11, 2015, of $26.8 million?

A I'm not aware of that.

Q Whatever the case may be, Morgan Stanley on all the dates

that I just described was in possession of EMATUM LPNs as

reflected on that sheet you looked at with Mr. Bini, correct?

A I have to look at the sheet to be sure, but if that's

what it says, that seems sensible, yeah.
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MR. JACKSON: Your Honor, with the Court's

suggestion, I'd like to use that sheet to create what I think

should be a helpful demonstrative that I'd like to share with

the defense -- the Government and the Court, if it's

acceptable, Your Honor, to pass to your deputy.

THE COURT: Do you have it electronically or you

just have it in hard copy?

MR. JACKSON: I have it both, Your Honor.

THE COURT: Why don't you show it to the Government

and to the Court electronically, and then we can have a

sidebar if there's any objection to it.

This is a demonstrative, is that what we have here?

MR. JACKSON: Yes, Your Honor.

THE COURT: And it's been marked as Defense Exhibit

D, as in David, three.

MR. JACKSON: Yes, as in demonstrative also.

THE COURT: Now I'll ask the Government -- hang on,

hang on.

I'm going to ask the Government if they've seen

Defense Exhibit D-3.

MR. BINI: We see it now.

THE COURT: I'm going to ask you to take a look at

it and tell me if you have any objection to it being presented

to the jury as a demonstrative.

If you do not have an objection, then we'll present
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it. If you do have an objection, we'll discuss the objection

at sidebar.

MR. BINI: Can we get a copy of it, a hard copy?

THE COURT: I thought he just handed it to you. Oh,

he almost did, but then he decided not to for whatever reason

but now he's doing it.

Take a look at it.

(Pause in proceedings.)

MR. BINI: The Government objects, Your Honor.

THE COURT: Okay. Sidebar.

(Continued on the following page.)
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(The following occurred at sidebar.)

THE COURT: What is the Government's objection to

Defense Exhibit D-3?

MR. BINI: There are calculations on the second,

third, and fourth page regarding interest payments received

and showing that Morgan Stanley had a total profit of

$447,000.

And Government thinks that, first of all, this is

inaccurate, and, second of all, if the defense wishes to put

in evidence that, in fact, Morgan Stanley had this profit

based upon the interest coupon payments, they should call an

expert in their case to put in this evidence.

THE COURT: Ordinarily, Mr. Jackson, I would say

that the Government's objection is well-founded. Obviously,

the defense doesn't have to put on a case, but a document like

this is precisely the kind of document that your expert, who

presumably has either put this together with you or given you

this context to go through, and I would not have a problem

with your expert -- spoiler alert -- using this as a

demonstrative on the Defendant's case.

But I think to show it to this trader, it's not

their document, obviously this witness has not seen it before,

and I just think it's not really fair to the witness to try to

put this demonstrative to aid his testimony. I mean, the

whole point of demonstratives under the rules is to aid the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

LAM OCR RPR

2345

testimony of a witness, and the trader will say, These aren't

our trading records, I didn't put this together, and you'll

get into a megillah back and forth, Did you put it together?

Is it right? Is it wrong?

So, I'll sustain the objection, but I want to make

it clear that when you call your witness, whenever that is,

your expert, this is certainly the kind of demonstrative --

unless there's something else the Government objects to with

respect to it, in time, when your expert is called, I will

certainly let you use it. It is precisely what I urged the

defense to do, but not with this witness. So, I'll sustain

the objection.

MR. JACKSON: Thank you, Judge. It makes perfect

sense.

(Continued on the following page.)
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(Sidebar ends; in open court.)

THE COURT: The objection is sustained with respect

to this witness at this time.

Just generically, ladies and gentlemen of the jury,

demonstratives are exhibits that have been put together

appropriately by counsel to assist the jury.

You may see another witness later on who was

involved in creating this demonstrative, and then you will see

it. But to show it to this witness, who has not been party to

its creation, has not seen it before, and while it may reflect

underlying trading records, is not something that he created,

it would be unfair to the witness, unfair to the jury, unfair

ultimately, and take more time than it's worth.

So, I'm sustaining the objection to the

demonstrative now. That doesn't mean later on in the case

with other witnesses you may not see demonstratives to help

move things along.

I usually don't stop to give evidence lessons

because they're boring, but I figured a lot has gone on here

that's boring, and at least we'll tell you what's going on at

sidebar with respect to this one.

Please continue Mr. Jackson.

MR. JACKSON: Thank you very much, Your Honor.

BY MR. JACKSON:

Q Mr. Tandon, to be very clear, you haven't done
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calculations on what Morgan Stanley's profits and losses were

on the EMATUM LPNs, correct?

A That's correct.

Q But with the interest payments calculated in, it's

possible Morgan Stanley generated a profit, correct?

A It's theoretically possible, yes.

Q Now, one of the --

MR. JACKSON: One moment, Your Honor.

THE COURT: Yes.

Q One of the other questions that Mr. Bini was asking you

during your direct examination, if you recall, was about the

question of where you physically were at the time certain

trades were made; correct?

A Yes, sir.

Q And he asked you about this term "done"?

A Yup.

THE COURT: Can't say, "yup," it's "yes" or "no."

THE WITNESS: Yes.

Q To be very clear Mr. Tandon, you are not a lawyer?

A No, sir, I'm not.

Q Do you know what the meaning is of the term "irrevocable

liability"?

MR. BINI: Objection.

THE COURT: The question is, do you know?

You can answer that "yes" or "no."
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THE WITNESS: No, I don't.

THE COURT: Next question.

Q You also talked about the fact that around this time

there was a T plus two for the settlement date, correct?

A Yes, sir.

Q And what that's talking about is there are a number of

different back office functions that you have nothing to do

with that happen after the moment where you say "done" in

order to complete and settle the trade, right?

A Yes, the physical settlement, that's correct.

Q And you're not involved in that personally, right?

A No, sir.

Q And you don't know what the legal implications are of

that additional two days, the T plus two, in terms of whether

the trade is ultimately finalized as a matter of law, do you?

MR. BINI: Objection.

THE COURT: Do you know?

THE WITNESS: I don't know the legal stuff around

it.

THE COURT: Next question. He doesn't know.

Q Just a couple more questions for you, Mr. Tandon.

THE COURT: That means two. I'm only kidding. In

lawyer land, it means we have got a lot more questions.

MR. JACKSON: I'll try to make it tight, Judge.

Q One of the other things that you told the Government is
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that when you sold out of the position, it took a little bit

of time to sell out of the position, correct?

A I don't recall. It could have, but I'm not -- don't

specifically recall in this case.

Q Do you recall telling the Government that -- well, first

of all, you sold out before any default, right?

A I think so. As long as there's accrued on every trade,

we sold without default.

Q Do you recall telling the Government when you met with

them that no matter when you're selling in this type of

emerging market debt, African debt is simply not that liquid?

A I don't recall making that characterization about the

entire continent's debt, but -- I don't specifically recall

that, no.

Q I want to ask you very quickly to take a look at a

document marked 3500-ST-1 at Page 11.

THE COURT: Just to the witness and opposing counsel

and to the Court.

Read it to yourself, sir.

The question that's being asked is, does this

refresh your recollection on the point that Mr. Jackson just

asked you about. Either yes, it does, or no, it doesn't.

THE WITNESS: It does not refresh my memory, Your

Honor.

THE COURT: Next question.
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Q You agree with me, though, relative to some other types

of debt, the debt of emerging frontier market countries, it

has lower liquidity in general, right?

A Depends what the -- like a U.S. Treasury bond, yes, of

course. The emerging markets are generally less liquid than

the most liquid bond markets in the world, like the U.S.

Treasury.

Q And that's something an emerging market investor knows

going into the transaction.

A Yes, sir.

Q By the way, your investments in emerging market countries

includes a number of countries in Africa?

A Yes, it does.

Q It also includes countries in South America, like

Venezuela?

A Yes.

Q And those are normal standard -- those are the types of

countries that emerging market investors invest in, correct?

A Yes, it includes the countries you mentioned.

Q The joke that you mentioned with Mr. Bini where you were

talking about money good and you were referencing the housing

crisis, am I correct that part of what was underneath that

joke was the idea, as you understand it, that people's

expectations about whether an investment is going to be

successful are often wrong?
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A No, it was pretty specific about the mortgage crisis and

that term being used incorrectly by people at the time with

respect to real estate or mortgage-backed securities.

Q You agree with me, though, that there are no such things

as investments in this space that have a guaranty of payment,

or success, I should say.

A I think that's fair to say, there's no guaranty.

MR. JACKSON: May I have one moment, Your Honor?

THE COURT: You may.

(Pause in proceedings.)

MR. JACKSON: Thank you, Mr. Tandon. I have no

further questions, Your Honor.

THE COURT: Thank you.

Your witness.

MR. BINI: Thank you, Your Honor.

REDIRECT EXAMINATION

BY MR. BINI:

Q Mr. Tandon, defense counsel asked you some questions

about your position in 2014 and the decisions on the EMATUM

LPN.

Were you the trader at that time?

A Yes, I was.

Q And was Eric Baurmeister the head of the trading desk?

A He was head of the team, yeah.

Q Would he be ultimately responsible for making the trading
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decision on the EMATUM LPNs?

A Yes.

Q Defense counsel asked you some questions about what would

be important in the decision-making process; do you remember

that?

A I do.

Q Mr. Tandon, in your experience, would it be important to

Morgan Stanley and its decision-making process if it had known

that the contractor in the EMATUM loan was paying millions of

dollars to Mozambican government officials?

MR. JACKSON: Objection.

THE COURT: Overruled.

A I think it would have been important to our research

analyst that was looking at the deal and generally to the

team, yes.

Q And in your experience, would the Morgan Stanley team

ever invest if it had known that information?

A I think if we knew that information in advance, then no.

Q And in your experience, would it have been important to

the Morgan Stanley team to know that the contractor with

respect to the EMATUM loan was paying millions of dollars to

the members of the Credit Suisse deal team that put together

the EMATUM loan and the EMATUM loan participation notes?

MR. JACKSON: Objection.

THE COURT: Overruled.
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You may answer the question, sir.

A I think it would have been a material fact, yes.

Q And would the Morgan Stanley team ever knowingly invest

in an EMATUM LPN if it had known that information?

A I really don't think so.

MR. BINI: No further questions, Your Honor.

THE COURT: You may step down, sir. Thank you,

appreciate it.

Please call your next witness.

MR. MEHTA: Your Honor, the Government calls Michael

Formosa.

THE COURT: Please have Michael Formosa come forward

to be sworn.

MR. MEHTA: Yes, Your Honor.

THE COURT: Please come forward, sir. My courtroom

deputy will swear you in when you get to the top step here at

the witness box. Please raise your right hand when you get to

the witness box, sir. Thank you.

THE COURTROOM DEPUTY: Do you solemnly swear or

affirm that the answers and testimony you're about to give to

the Court will be the truth, the whole truth, and nothing but

the truth.

THE WITNESS: I do.

THE COURTROOM DEPUTY: Please state and spell your

name for the record.
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THE WITNESS: Michael Formosa, M-I-C-H-A-E-L

F-O-R-M-O-S-A.

THE COURT: Thank you, sir. Please be seated.

I'm going to ask you to swivel the microphone in

front of you right in front of you. It moves up and down. As

long as that green light is lit at the bottom you'll be heard

clearly.

Again, please state your name and spell it for the

court reporter, and then counsel will inquire.

THE WITNESS: Michael Formosa, M-I-C-H-A-E-L,

F-O-R-M-O-S-A.

THE COURT: Thank you, sir.

Counsel, you may inquire.

MR. MEHTA: Thank you, Your Honor.

Good afternoon, everyone.

(A chorus of good afternoons.)

MICHAEL FORMOSA,

called by the Government, having been

first duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY MR. MEHTA:

Q Good afternoon, Mr. Formosa.

A Good afternoon.

MR. MEHTA: Your Honor, I have a binder here of hard



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Formosa - Direct - Mehta

LAM OCR RPR

2355

copy documents.

Can I give it to the courtroom deputy?

THE COURT: Yes, please.

Louis, will you take the binder, bring it up to the

witness?

You might also retrieve that and give that back, and

the book too, so we don't wind up with too much clutter up

there. Thanks.

Give it to Mr. Bini.

MR. BINI: Thank you.

THE COURT: And then you'll take the binder and

place the new binder in front of the witness, and then counsel

will inquire.

You may proceed.

MR. MEHTA: Thank you, Your Honor.

Q Mr. Formosa, where are you from?

A Originally from New York, but for the last 14 plus years

I've lived in London.

Q Welcome home.

Can you describe your employment background, please?

A For approaching 30 years now, I've worked in professional

services. For the first stretch, I worked in international

value chains focusing on developing world.

In 1999, I took an appointment with the British

government working as an advisor to UK industry on finding and
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establishing themselves in international markets.

In 2002, I started my master's degree in development

economics here in New York.

And in 2005, once my appointment -- my second

appointment was finished and my studies were finished, I took

a position running the Jane's Strategic Advisory Services

consultancy for Jane's Information Group in London,

responsible for modernizing their consulting practice and,

also, for operations outside the United States.

This is a consultancy that concentrated on aerospace

and defense, including naval topics, and was a part of the

renowned Jane's Information Group, which is a publisher of

everything from encyclopedic journals and volumes that are

found, say, on every naval ship in the world to weekly

periodicals that are found in the waiting rooms and on the

executives' desks of practically every defense manufacturer in

the world.

THE COURT: Was that formally known as Jane's

Fighting Ships, back in the day?

THE WITNESS: That was one of the publication and

that is the preeminent publication for the then naval area.

THE COURT: I'm an old guy, that's why I asked.

Go ahead.

Q After you worked with Jane's, where did you work after

that?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Formosa - Direct - Mehta

LAM OCR RPR

2357

A In 2011, I accepted a position working for my present

employer, Renaissance Strategic Advisors, which is a boutique

consultancy, again focusing on aerospace and defense

exclusively. That means both the civil and the military side

of aerospace; defense, including naval, land, air systems;

security space and government services.

And right now, I am a partner of Renaissance

Strategic Advisors II, LLC, headquartered in Washington, D.C.,

and I'm also the managing director of Renaissance Strategic

Advisors LTD in London.

Q Approximately how many employees do you oversee?

A As a partner of the U.S. side of the firm and managing

director of the London operation, there are about 40 core

consulting staff, and then the team over in London is about 15

people.

Q And what is Renaissance Strategic Advisors?

A We are what we call a "pure play consultancy," meaning

that we only focus on aerospace and defense topics. Unlike

maybe a larger, more diversified type of consultancy that does

healthcare or fast-moving consumer goods, we purely look at

defense issues and focus to a great extent on naval and

maritime topics.

(Continued on the following page.)
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BY MR. MEHTA: (Continuing.)

Q As part of your job, do you do valuations on market

pricing for your customers?

A Yes. In fact, we do a lot of price analyses and

valuations, both as a part of larger projects, of which the

valuation or price point analyses are a component, and also in

their own right. I would say over the past 14-plus years that

I've been in any defense aerospace consulting, I've done

literally dozens of price point analyses in our work.

Q What type of clients does Renaissance Strategic Advisors

typically have?

A We work almost exclusively for industry, but we have a

few types of clients. In the first instance, we work with the

largest defense contractors in the work. Here in the United

States that would be the defense clients. In Europe, it would

be the largest producers of land, sea and air equipment. We

work as far as out as Asia Pacific as well, for whom we

provide strategic assistance and market and competitive

analyses and insight. We also do a lot of transaction

support.

So when our industrial firms seek to either divest

themselves of the portions of their business or buy

properties, we work to actually support these transactions in

the form of commercial due diligence on both the buy and sell

sides and, as I said originally, we do a lot of foundational
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work in the market and competitive insight. The former really

concentrates a lot on understanding customers and the

evolution of demand over time and the latter has to do with

competitive positioning, both in terms of how our clients and

their competitors strategically position themselves versus

each other, but also in how they place products, how they

position specific items in terms of how they -- their

performance as well as their price positioning as well.

Q Can you give an example to the jury of how you would help

a client with, let's say, a market valuation or pricing?

A Very generally, you can take many different approaches

when it comes to determining the value of an item. What we

have developed and what I have contributed to developing over

the years and what is now a lot of accepted practice in our

clients, is to understand the performance of a particular item

and how that relates to other items sort of in that same tier

and that same field.

We solve the pricing on the basis of determining

known factors and then solving for unknowns. So we look at

breaking apart an item like a platform which is the vessel or

the vehicle or the aircraft, and breaking it up in terms of

its constituent parts, we might look at proxy pricing for

comparable vessels as well, and we put all of that together in

very clear and transparent way so the client not only gets an

answer, but understands the basis on which we determined that
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output.

Q When you conduct these types of pricing proposals or

market valuations, what types of sources do you usually refer

to?

A We deal entirely in the open source. None of us has any

kind of security clearance over on the U.K. side, although

some do in the United States side which means that we work

entirely with publicly available information; that is, primary

and secondary sources of information, where they exist. We

interview people on that basis of information being publicly

available. Our clients expect us to work strictly in this

space for the purposes of developing clear insight and a basis

on which they can make clear decisions.

Q Directing your attention, sir, to the end of 2015/early

2016, were you approached by anyone regarding the Ocean Eagle

43 trimaran vessel?

A Yes.

Q Yes, we were approached by Credit Suisse in South Africa.

The point of contact's name was Mason Cranswick?

THE COURT: Would you spell that for the reporter,

at least phonetically, sir.

THE WITNESS: M-A-S-O-N, Cranswick,

C-R-A-N-S-W-I-C-K.

MR. JACKSON: Excuse me, Your Honor. May I request

a brief voir dire?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Formosa - direct - Mehta

SN OCR RPR

2361

THE COURT: No, not now.

Go ahead.

BY MR. MEHTA:

Q And what, if anything, were you told by Credit Suisse

about these notes?

A We were told simply that they were sold to a customer in

Mozambique, the Mozambique government and that they needed

a -- that they needed valuation assistance. So, in other

words, they needed us to help them value the vessels.

Q Did you know the reason for the assignment?

A No. We did not know at that point.

Q Did you agree to take on the assignment?

A We did.

Q Did you complete the assignment?

A We did.

Q Were you part of a team?

A Yes.

Q Who were the team members?

A The team consisted of myself, a project manager and main

point of contact in our organization named David Hiley.

THE COURT: Would you spell that at least

phonetically.

THE WITNESS: D-A-V-I-D, H-I-L-E-Y.

A An analyst at the time, a junior analyst, named Alex

Pirrie, A-L-E-X, P-I-R-R-I-E. And we worked with an external
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contributor who was a subject matter expert, a deep subject

matter expert, named Alex Pape, P-A-P-E.

Q And can you describe each person's role beginning with

Mr. Hiley and ending with yourself?

A Sure. David Hiley is an aerospace and defense analyst

and consultant with whom I've worked the entire time that I've

been -- 14-plus years. He has a specialization in both aero

systems and naval systems as well. Alex Pirrie, who was a

junior analyst at the time, had no particular specialization;

although he did have an academic background and some

experience working with us. His role was basically a lot of

data collection, putting things together and working with

David.

And to answer the question about David, sorry, David

was the main point of contact for the client and in charge of

the analysis, putting that together with me ultimately.

Alex Pape is a deep subject matter expert. He

concentrates on naval issues exclusively and he is a person

with whom we have worked for many years and have known for a

very long time. My role was I, as the head of the office, had

ultimate responsibility for the project in terms of the

outputs. In terms of it satisfying the clients' needs and I

also, given my background in developing approaches to price

analyses, worked with David to develop the approach and

methodology.
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Q Did you prepare a report for Credit Suisse in connection

with this assignment?

A We did.

Q When was that report prepared?

A We submitted the report on 8th of February 2016 and it

was prepared probably for about ten -- seven to ten working

days prior to that.

Q Was it provided to Credit Suisse at that time?

A It was provided to Credit Suisse in two forms. First,

there was a draft version, an interim draft we call it, just

to give the client an update of where we are. We reengage at

that point. We have a discussion about the direction that the

analysis is going in and make decisions on how we are to

proceed from that point. Again, that was February 5th and

then we submitted our final report on the 8th of February.

Q Showing you in evidence Government Exhibit 2954-B.

A Yes.

MR. MEHTA: Put that on the screen, sir.

(Exhibit published.)

BY MR. MEHTA:

Q Mr. Formosa, you will see there's a screen in front of

you and you also have a hard copy in front of you as well.

THE COURT: We've got it. Would you show it to the

jury as well? It's in evidence as well; the jury, the witness

and all counsel.
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Can you see it, ladies and gentlemen of the jury.

(Chorus of yeses.)

THE COURT: Go ahead.

BY MR. MEHTA:

Q What is this Mr. Formosa?

A This is the report we prepared for Credit Suisse and that

was submitted -- the cover of the report we submitted on 8th

of February.

MR. MEHTA: You can take it down for now, please.

BY MR. MEHTA:

Q Was Renaissance Strategic Advisors, RSA, paid by Credit

Suisse for this report?

A Yes.

Q Do you recall how much?

A 12,000 500 pounds sterling.

Q Did the United States of America ask you to review this

report and prepare to testify about this report in this case?

A Yes.

Q Does RSA expect to be compensated by the United States of

America for your time in reviewing the report and preparing

for your testimony, as well as travel back and forth from

London to New York for meetings with the Government, meals and

lodging in New York?

A Yes.

Q Do you know approximately how much?
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A In my estimation, it should be around $15,000 U.S.

Q Has RSA been compensated yet?

A No.

Q Does it expect to be?

A Yes.

Q If going back to the Ocean Eagle 43 trimaran, could you

tell us what that boat is?

A It is an OPV, which is an offshore patrol vessel. An OPV

is a vessel specifically suited to policing coastal waters.

Policing could be anything from interdiction, antismuggling,

antipiracy, EEZ or exclusive economic zone protection, fishery

patrol. Again, offshore policing.

Q And you were asked to determine the fair market value; is

that correct?

A That's correct.

Q What does fair market value mean?

A The settlement price. The price it should be sold or

should be sold to the customer.

Q Were you given any documents by Credit Suisse in

connection with this valuation request?

A During the process, we were provided a technical

specification sheet.

Q Showing you --

MR. MEHTA: Only for the witness, Your Honor.

THE COURT: Yes.
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Q Government Exhibit 5120-L, as in Larry.

THE COURT: For the witness and opposing counsel and

the Court.

Do you have it, sir?

THE WITNESS: Yes.

THE COURT: Go ahead.

BY MR. MEHTA:

Q Do you recognize this document?

A I do.

Q What is it?

A The technical specification cover for the Ocean Eagle 43.

MR. MEHTA: Your Honor, the Government would move

into evidence this document.

THE COURT: Any objection?

MR. JACKSON: No objection, Your Honor.

THE COURT: It is admitted.

(Government Exhibit 5120-L received in evidence.)

THE COURT: You may publish.

(Exhibit published.)

MR. MEHTA: Ms. DiNardo, if you could scroll to the

table of contents.

Q And, Mr. Formosa, could you tell the jury what this

document is and what it represents?

A This table of contents and the document itself specifies

the constituent elements down to even the way that the -- or
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how the ship is actually outfitted initially, of all of the

elements that went into the vessel, the Ocean Eagle 43, that

was ultimately provided to Mozambique.

Q Did you review these specifications in connection with

the report you prepared in 2016 for Credit Suisse?

A We did.

Q Okay. Now, if we can go -- generally discuss kind of the

methodology or -- that you used to determine the value here

for the Ocean Eagle 43 trimaran, just generally?

A Sure. Our approach took the form of three basic methods.

In the first instance we wanted to, as I was explaining

earlier, break apart the constituent elements that would make

up the vessel and price each of those elements so that we

could build up into a price. We call that a bottom-up

approach.

The second approach is one where we looked at

comparable vessels as close as possible to the Ocean Eagle 43.

And the third was a slightly special case where we looked at

another type of comparables to try to get a very sort of

banded high range of pricing. And we looked at vessels that

were used in slightly more-sophisticated roles and more

sophisticated customers, in our opinion.

Q Now, in looking at this bottom approach, were there

certain materials that you relied upon and reviewed?

A Yes. We -- first off, the technical specifications were
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but one source of information or guideline, if you will, on

our overall approach to understanding the constituent element

that ran into -- that comprised the vessel. We used open

sources that consisted of press releases on program

announcements. It could be government sources, industry

sources. You know, companies when they sell something there's

a press release. There is information on that. The industry

press, having background in Jane's and understanding the

industry that buzzes around, the military and security and

things like that. We have a good handle on who is saying what

about what transactions and we also conducted interviews of

SMEs where possible.

And then, finally, our own internal team has a lot

of experience in these matters and we're in a very good

position to both drive the research and drive interviews and

drive the analysis, but also come to conclusions when all of

these disparate areas of the analysis come together.

Q Can we look at your report, sir, that you prepared for

Credit Suisse 2954-B?

THE COURT: That is in evidence. You may publish.

(Exhibit published.)

BY MR. MEHTA:

Q Can we go to page four of this report? And can we look

at where it says Context and, Mr. Formosa, do you see the

first sentence there? Could you read it to the jury?
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A Sure: Credit Suisse Securities, Credit Suisse, require

an independent valuation of the CMN Ocean Eagle 43 patrol

vessel as procured by Mozambique in 2013.

THE COURT: I am going to ask you to slow it down a

little bit and channel your inner Vader speech pattern and not

your Woody Allen or Chris Rock, okay? Thanks.

A This valuation is to be performed in a timely manner by

consultant's expert in the maritime defense and security

markets. In addition, Credit Suisse requests some insight

into additional price drivers that might impact upon the

vessel unit price such as training, support, and maintenance.

Q Stop there, please. What is CMN where it says Ocean

Eagle?

MR. JACKSON: Objection.

THE COURT: Overruled. Go ahead. Keep going,

counsel.

Q What is CMN?

A CMN is an acronym for a French shipyard.

Q Do you know who owns CMN?

A No.

MR. JACKSON: Objection.

THE COURT: Overruled. He doesn't know.

BY MR. MEHTA:

Q Have you ever heard of Privinvest?

A No, not before these proceedings.
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Q Do you know Jean Boustani?

A No.

Q Have you ever met him?

A No.

MR. MEHTA: Can we come out of this, please. Can

you blow up right under RSA advisors approach.

(Exhibit published.)

Q I think, Mr. Formosa, you've already discussed generally

what a bottom-up analysis is, but specifically with respect to

this report, can you explain it to the jury?

A Sure. As it says here, a bottom-up analysis is an

analysis of the price to procure and outfit a single Ocean

Eagle 43 vessel including comparison with reported prices of

similar vessels. The bottom-up takes into account the

constituent parts comprising the vessel and looking at comps

or comparisons to similar vessels.

Q So starting with the bottom up what was the first thing

that you looked at?

MR. JACKSON: Objection.

THE COURT: Overruled.

A So, our bottom-up approach consisted of looking at three

parts. The first -- in the first, we looked at the hull

itself, okay. So here we were able to secure an interview

with an architect from the design house that designed the

vessel.
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Q Which design house was that?

A Nigel Iren Designs.

Q What does that mean to be a design house?

A This is -- this is the house that actually comes up with

the concepts of a naval vessel and translates those concepts

into something concrete like an architect would a building.

Q And --

MR. JACKSON: Excuse may we --

THE COURT: Overruled. Keep going. No.

Q Based on the interview with Nigel Irens Design, were you

able to determine a price for the hull?

A Yes. He said that specifically for the basic Ocean Eagle

43 sea frame, the price would be in the region of 13 to $14

million euros.

Q In fact, I think that's in your report as well. Can you

go to the next page? And can you blow up where it says Hull

on the bottom?

THE COURT: Mr. Mehta, if you can swivel the mic we

will be able to hear you a little better.

MR. MEHTA: Thank you, Your Honor.

THE COURT: Go ahead.

BY MR. MEHTA:

Q Now, in addition to the interview with Nigel Irens

Design, did you do anything else to determine the price of the

hull?
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A Well, with that same architect not wanting to settle for

just one price from this one interview, we want to constantly

challenge our prices that we come up with and crosscheck and

validate them. So we were able to, within this conversation,

to also talk to him about, for comparison purposes, a smaller

vessel of an equivalent design.

Part of the reason why this vessel is unique is

because it's a trimaran which consists of sort of a slender

beak with two outriggers on the side. It was actually a

racing yacht. It was a bit smaller when it was a racing

yacht. And, in fact, one of these in the form of a racing

yacht was sold in the late 90s. It was called the Cable and

Wireless Adventurer.

Q I don't know if the answer was --

THE COURT: Had you completed your answer, sir.

THE WITNESS: No, sir.

THE COURT: Okay. Please complete your answer.

Keep your voice up.

A Sure. What we did was we took the sell price of the

Cable and Wireless Adventurer and we performed a basic

analysis on that to bring it up from the smaller displacement.

We created a range into the displacement of the Ocean Eagle

43, again for comparison purposes. So through extrapolation

we brought that up to something of a similar displacement and

we determined that the price for that hull would have been in
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the range of 11.3 to 12.8 million Euros. I should mention now

that we needed to normalize all pricing for this report

into -- at least this section of the report, into 2013 euros.

Q Is that because the Ocean Eagle 43 trimarans were sold in

Mozambique in 2013?

A Correct.

Q Now after you determined the price of the hull -- and can

you explain a little bit more sort of what is a hull more

generally?

A Sure. The hull is the portion of the vessel that sits in

the water. Within the hull includes a lot of the ship's sort

of basic systems like propulsion and things like that. There

would be room for the crew, things HVAC. But it's -- again,

it's the portion of the vessel that you can see sitting in the

water that omits the superstructure which is the portion of

the vessel which is the portion that sits on top of that.

Q After you determined the price of the hull, what did you

do next?

A We focused our efforts on continuing that bottom-up

analysis by looking at a total of five main mission systems

that would be, in our opinion, present on the vessel.

Q And what is a mission system?

A It's basically the systems that are required in order to

operate the vessel for the purpose for which it was intended.

Q And how did you determine which mission systems to look
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at here?

A So, this was partly on the basis on our own in-house

knowledge of what the main mission systems would be in naval

vessels in general, but also vessels of this particular

variety; again, offshore patrol vessels. And then we also had

reference to the technical specifications as well.

Q That's the document we saw earlier?

A Correct.

Q Looking at page six of this report --

MR. MEHTA: And if you blow up where it says mission

systems Ms. DiNardo.

(Exhibit published.)

MR. MEHTA: Thank you.

Q What types of mission systems did you determine you

needed here, Mr. Formosa?

A We looked at a total of five basic mission systems. The

first one was the integrated bridge system. This provides

navigation, tactical picture, the command and control

elements, including the electronic chart display information

system. That's all the nautical charts that have been made

electronic now and computerized; two radars, one for basic

navigation and the other for surface scanning; compasses and

other elements as well.

Q And what types of sources would you review in determining

the pricing for these various mission systems?
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A We looked at a range of sources. Again, going back to

things that were publicly available. We needed to compare

some of these elements -- some of these items with similar

items for which there is information in the open source. So

this is where we looked at program announcements, we looked at

press releases. We looked at the industry press. We looked

at the regular press in order to come up with -- with pricing

for each of these elements that we felt was appropriate.

Q After determining the mission systems pricing, what else

did you consider in valuating the Ocean Eagle for the

trimaran?

A We considered -- continuing on with the bottom-up

analysis, we considered a total of five additional elements

beyond the mission systems.

MR. MEHTA: Can you blow that up, Ms. DiNardo, on

the bottom of this page?

(Exhibit published.)

BY MR. MEHTA:

Q And can you just describe this for the jury, Mr. Formosa?

A Sure. To just read it off?

Q You can just -- just describe it without reading it.

A Okay. So these five elements consisted of transport, the

cost of transport, the price of transport from the shipyard to

the customer. It consisted of the value of the planning and

design of the vessel in the first place. It consisted of the
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systems integration that it would take to take all of those

disparate elements and put them together and get them

operating together; sort of the way you have different apps in

your iPhone that need to function with each other. Iff you

hit a phone number and a phone number comes up on your iPhone,

you can make a call. Or you can hit an address in calenders

and maps comes up and gives you the address. That's system

integration.

We looked at the provision of basic training for the

operator of the vessel. This would consist of basically how

to run the thing. How to navigate it, how to steer it, et

cetera; as well as, you know this is how it works; the

heating, air conditioning and ventilation system. This is the

basic provision package and then finally we considered a fifth

element consisting of IP and transfer of technology.

Q Can you explain what that means, IP and transfer of

technology? What does that mean?

A Sure. IP stands for intellectual property and TOT

transfer of technology are both types of offsets which are a

typical future of defenses; wherein the buyer will require

some kind of involvement in the production of the item.

However, in our experience, and we do a lot of work

in offsets, it is extremely difficult for the buyer to come to

any kind of conclusion as to what value or what IP they can

actually even bring in. In fact, a lot of countries, and we
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see this all over the world, sort of ask for one thing in

terms of IP but then they don't really have the kind of

productive capacity to actually do something with it. The

same thing with the transfer of technology.

A lot of countries require offsets to develop their

developments and productive capacity, but in the end it's

awfully difficult for them to come up with a value for these

things. It's even more difficult for there to be any kind of

census between buyer and seller as to what these values are.

And in the end a lot of it comes down to perhaps some light

assembly or maintenance over time.

We felt that under the circumstances, given the

limited sort of development of industry and capability in

Mozambique, that it would be very difficult, if not

impossible, to value the IP or the transfer of technology as

an offset for this.

(Continued on the following page.)
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DIRECT EXAMINATION

BY MR. MEHTA: (Continuing)

Q When you say "offset," what do you mean by offset?

A Offset is something that many defense buyers require to

literally offset the price of a procurement. So, let's say,

they buy something for $100, they might ask for 20 percent

offset, which means 20 percent of the value of that

procurement needs to be generated inshore, so their producers

or assemblers or maintenance people need to be responsible for

$20 in this example.

Q That would that reduce the price from 100 to 80?

A That might reduce the price definitely, yes.

On IP and things like that, again, are extremely

hard to value and we don't see many cases with any kind of

consensus on those things.

Q Were you able to set a value for IP and transfer of

technology here with the trimaran?

A No, we did -- we wanted to acknowledge the existence of

the possibility of the settlement in the contract, but at the

same time not do anything with it in terms of pricing.

Q In addition to these other factors, did you also look at

comparables?

A Yes.

Q Can you explain that to the jury?

A Sure. Comparables are when you want to look -- now we've
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built up the constituent values to create a vessel price range

of our own. Now we want to look at whole other OPVs, offshore

parole vessels, to get an idea how those values compare with

the one that we constructed, and here, we looked at a total of

three other patrol boat programs.

Q And can you tell us about the first one?

A The first one was a 40-meter patrol vessel produced by a

German producer called Fassmer.

THE COURT: Would you spell that for the reporter,

please?

THE WITNESS: F-A-S-S-M-E-R.

MR. MEHTA: And Ms. DiNardo, if you could go to the

next page of the report and blow up comparable programs, the

second half. Thank you.

A This was sold to Colombia in 2009 for 13.9 million Euros

and that was adjusted.

The second was a 35 meter patrol boat sold by an

American company called Swifships, S-W-I-F-S-H-I-P-S. This

was sold in 2011 for, again, adjusted 13.4 million Euros

million.

Finally, to give us more of a range to work with in

terms of the length of boats. And this was all to sort of

build up a wider range of comparables as possible given the

unique nature of the Ocean Eagle 43.

And we looked at 52 meter patrol boat manufactured
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by a French firm called Socarenam, S-O-C-A-R-E-N-A-M, which

was sold in 2013 to Belgium for 13.35 million adjusted.

Now, this presented us with a very tight range from

13.3 to about 13.9, averaging around 13.55. Here we felt we

had a very sort of consistent lower range on the price.

Q Did you review anything else?

A Yes. So we had our own estimated price based on the

ground up, the bottom up. We had comparables that were giving

us a very low range and now we wanted to look at yet another

range of comparables that would maybe push the price up a bit

to give us an idea of maybe what would go into a more

sophisticated vessel, just to see where things came out.

MR. MEHTA: Can we go to the next page of the

report, Ms. DiNardo. The top of that page, please.

Q And what did you review in terms of the sort of more

sophisticated vessels?

A These were two additional programs, one was a RiverHawk

class coastal security vessel and additional one sold to

Jordan. Both of these were a bit more sophisticated, as I

said, in that they included with their provision a more

complex logistical support and training package, okay. Let's

take one of those at a time.

In terms of the training -- this would go beyond the

basic operator training to introduce more long-term training

regimes for those crews on those vessels over time. We
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believe that these vessels were probably used in a wider range

of roles instead of just being limited to fishery protection.

They had some additional sort of interesting systems on them,

for instance, the coastal patrol boat sold to Jordan had an

active decoy system which is quite a complicated complex

system for such a small vessel. It's usually on a larger

vessel.

Q What is an active decoy system?

A It's basically a system whereby the vessel can sort of

send out a sort of -- picture it as kind of like a drone

dummy-type thing on the surface that is sending out signals

that will make an attacker's missiles or whatever attention go

to it. So if an attacker is looking at the vessel by way of

an infrared camera, let's say, that will be sort of throwing

off a heat signature of its own. We have seen this in

aircraft where they throw off sort of chaff and flares and

things like this. This is a bit more sophisticated than that.

There are electronics in it.

I think that the logistic packages were

comparatively more complex partly by virtue of the fact that

these vessels are not manufactured with composites like the

Ocean Eagle 43, rather than with steel and aluminum which are

more conventional obviously for vessels.

In this case, you got an initial sale of a steel and

an aluminum vessel that might be comparatively less expensive
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by virtue of the fact that it is with more traditional

materials, but the upkeep of that vessel over time is more

expensive by virtue of the fact that it corrodes, unlike a

composite vessel. So you can see that these logistic packages

for maintenance of the vessels would actually constitute a

higher price.

Q After reviewing these varius considerations, did you

provide a valuation summary to Credit Suisse?

A Yes, we did. We looked at -- we produced a range from

low to high and we felt that the estimated value of the Ocean

Eagle 43 with the UAS fitted to it would be 19.39 million

Euros on the low end and 22.29 million Euros on the upper end.

MR. MEHTA: At this time, Your Honor, the Government

moves to admit Government Exhibit 2954-B for its truth of the

matter asserted.

MR. JACKSON: Objection.

THE COURT: Overruled. It is admitted.

(Government's Exhibit 2954-B received in evidence.)

Q Mr. Formosa, is this range here in 2954-B reflect the

fair market value?

A Yes.

Q That would be the sales price?

A That's right.

Q Now, before, Mr. Formosa, you testified earlier that when

Credit Suisse was asking you to commission this valuation, it
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took you between seven to ten days; is that right?

A Yes.

Q Would the values have been markedly different if you had

more time?

A No.

MR. JACKSON: Objection.

THE COURT: Overruled. You can answer.

A No. We think that if we had more time, you can always

take different approaches, refine the methodology, produce a

more specific number, a more accurate number, but it would not

have changed the value in terms of orders of magnitude. It

wasn't going to double it and triple it, it wasn't going to

cut it in half.

Q Were you able to view the Ocean Eagle 43 trimarans that

were sold to Mozambique in 2013?

A No, and we did not attempt to.

Q Would it have been helpful for you to view the boats?

A No. In our opinion it would not have based on our

existing knowledge and understanding of offshore patrol

vessels, naval vessels in general, naval vessel mission

systems and values. We felt that we had what we needed in

front of us.

Q Now, you mentioned that you had provided Credit Suisse

with a draft, an interim draft you mentioned on February 5th.

Do you recall that testimony?
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A That's correct.

Q Were there any material changes between the February 5th

draft and the February 8th file report?

A Yes. Very often with projects of any nature, it is a

matter of developing an analysis over the period of

performance, updating the client on where you are and what is

happening and maybe sort of decisions and priorities that need

to be made.

In this case, the 5th February version of the report

had information on the tuna vessels that were included with

the entire -- with the wider program beyond the Ocean Eagle 43

that was procured, and also we had started to look at a value

for deck gun on the vessel.

Q The tuna vessels that you mentioned, were they referred

to as trawlers?

A Yes.

Q Were you finished with your valuation of the trawlers on

February 5th?

A No.

Q And you mentioned there was a gun that was included in

the draft report?

A Yes. We started to look into the value of a medium

caliber deck gun, something between -- in the order of between

20 and 30 millimeters. However, we were unsure as to whether

or not a gun was actually provided along with the vessels.
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Ultimately, we took it out. I don't remember on what -- I

don't remember whether it was our recommendation with the

client giving us the okay to take it out or if the client told

us to take it out. In the end, we wouldn't have done it

without signoff from the client. But in the end, it was

removed and not included in the February 8th valuation.

Q To be clear, the client here was Credit Suisse?

A Correct.

Q Now, were you finished with your valuation of the gun as

well in the draft report?

A No.

Q Did you have an estimate of the price of the gun in the

draft report?

A Yes.

Q Do you remember what it was?

A It was about 2.2 something million Euros.

Q Were there other types of guns that could have been used

on this vessel?

A There was -- my recollection there is a mount for a

medium caliber gun in the vein of the one that I described, as

well as two other mounts for heavy machine guns, which would

be in an American sense something on the order of 50 caliber,

which is twelve seven millimeter.

Q Do you know how much guns like that would cost, the 50

millimeter?
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A $15,000.

MR. MEHTA: I want to go to 2954-B page 2. The

second paragraph, please.

Q What is this paragraph, Mr. Formosa?

A This entire passage is what we refer to as non-reliance.

Q What do you mean by that?

A What we mean by that is that when we deal with financial

institutions, as I mentioned before, we do a lot of work in

transaction support, that is mergers and acquisitions, both

for buyers and sellers. For all of that work, we include a

non-reliance clause which basically says that the customer

cannot rely on the information in our reports to be -- in

terms of the accuracy, completeness, or reliability of the

information.

In all cases, in transactions they're working with a

professional financial services firm who's specific job it is

is to produce the quantitative and the sort of monetary values

in question. We are a market due diligence firm. And as soon

as we enter into discussions with a bank, with a financial

services firm like Credit Suisse, our immediate, and as long

as we don't know the purpose for which the report is intended,

it would be standard operating procedure for us to include

non-reliance in the report.

MR. MEHTA: If you can come out of that document

please. Can we go to the last page again, the valuation
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summary. Can you blow that up. Thank you, Ms. DiNardo.

Q Mr. Formosa, did you work on and review this report in

2016 before submitting it to Credit Suisse?

A Yes.

Q At that time, did you confirm and find the valuation here

submitted was accurate?

A Yes.

MR. MEHTA: One second, Your Honor.

THE COURT: Yes.

MR. MEHTA: No further questions, Your Honor.

THE COURT: Your witness on cross.

MR. JACKSON: Your Honor, may we request a very

brief sidebar.

THE COURT: Tell you what, why don't we have a not

so brief lunch break and then we will have cross. It's 1:15.

Can we have you back at 2:30, ladies and gentlemen.

And then we will continue with this witness on cross. Thank

you.

Sir, do not discuss your testimony with anyone

during the break. Have a nice lunch. Welcome back to New

York and we will see you back here at 2:30. Just remain

seated while the ladies and gentlemen of the jury exit. Thank

you, sir.

(Jury exits the courtroom.)

THE COURT: Thank you. You may step down now.
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Thank you. Take your bag with you and leave the court

reporter. Have a nice lunch we will see you back at 2:30,

sir.

THE WITNESS: Thank you.

(Witness steps down.)

THE COURT: You may be seated, ladies and gentlemen.

The witness is leaving the courtroom. The jury has left the

courtroom and the defendant is still present. Do we have any

procedural issue to address? Do we need the white noise

machine for the sidebar or are we good without it? You tell

me.

MR. JACKSON: We just have a very brief issue, so I

think we are good without it.

THE COURT: Okay.

MR. JACKSON: Your Honor, we understand the Court's

rulings. We wanted to formally make our objection to this

witness' qualifications as an expert.

THE COURT: I didn't hear him offered as an expert.

MR. MEHTA: He was not, Your Honor.

THE COURT: So there is no reason to object to his

qualifications as an expert. Lay opinions are now authorized,

as I'm sure you well know, under Rule 701 under the Federal

Rules of Evidence. He was not offered as an expert under Rule

702, so there is no sense to objecting to him being offered as

an expert.
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Anything else?

MR. JACKSON: Not at this time, Your Honor.

THE COURT: Anything from the Government?

MR. MEHTA: No, Your Honor.

THE COURT: Thank you. We are adjourned. Have a

nice lunch. We will see you at 2:30.

(Lunch recess.)
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AFTERNOON SESSION

(In open court; jury not present.)

THE COURT: Thank you. We have the appearances and

we can have the defendant produced. You may be seated

everyone, the public.

Do we have any issues to address before we bring the

jury in?

MR. BINI: Not from the Government.

THE COURT: From the defense?

MR. JACKSON: No, Your Honor.

THE COURT: Thank you. Why don't we have the

witness come back to the witness stand. And, Lewis, would you

tell the court security officer to bring in the jury now.

Please come back, Mr. Formosa. Please have a seat.

We are going to bring the jury in and then I will ask you in

their presence whether you have spoken to anyone about your

testimony during the break and I'm sure the answer will be no.

You can stand up until they come in because you will just have

to stand up when they come in.

(Jury enters the courtroom.)

THE COURT: Welcome back, ladies and gentlemen of

the jury. Thank you for your promptness. We appreciate it.

Please be seated. Ladies and gentlemen as well.

I will ask you, sir, as I said I would, have you

spoken with anyone about your testimony since leaving the
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witness stand?

THE WITNESS: No.

THE COURT: Please continue your cross-examination.

MR. JACKSON: Thank you, Judge.

CROSS-EXAMINATION (Continuing)

BY MR. JACKSON:

Q Mr. Formosa, you have a B.A. in history?

A Correct.

Q From Hofstra University?

A That's right.

Q And what is the total number of engineering classes that

you took in getting your B.A. at Hofstra University?

A None.

Q What is the total number of classes that you took related

to the study or to the valuation of boats getting your B.A. at

Hofstra University?

A None.

Q I'm correct that you have a master's degree in

international affairs?

A Correct.

Q What is the total number of engineering classes that you

took in getting your international affairs degree?

A None.

Q What is the total number of classes that you took in

getting your international affairs degree that are related to



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Formosa - cross - Jackson

MDL RPR CRR CSR

2392

boat valuation?

A None.

Q And I'm correct, sir, that, putting aside your B.A. and

your master's degree, you have no other formal training

related to boat valuation; correct?

A I have 15 years of experience as an aerospace and defense

consultant performing valuations on behalf of the largest

defense companies in the world who look to me and my team for

the purposes of not only positioning their products on

programs against competitors to win those programs, but to

develop products in the first place.

Q So I'm correct that you have no formal training?

Correct?

A It's correct that I have on-the-job training and a lot of

on-hand experience in valuation.

Q Right. You understand that there is a difference between

formal training and on-the-job experience?

A Okay.

Q Do you agree with that?

A I'm trying to understand the substantive difference

between the two when it comes to the types of valuations that

we're actually performing in the one in question.

Q Now, you have never spent any part of your professional

career actually working on a boat; correct?

A Correct.
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Q You have never been a member the navy of any country;

correct?

A Correct.

Q You didn't attend the naval Academy; correct?

A I did not.

Q You've never worked on a fishing vessel in your life?

A No.

Q You never worked on a naval vessel for warfare in your

life; correct?

A That's correct.

Q And you've never worked at a shipbuilding company at any

point in your lie, have you?

A I've work with shipbuilding companies where they have

been my customer.

Q Right. My question to you, sir, was you have never

worked at a shipbuilding company; correct?

A As an employee of that company?

Q Yes, as an employee.

A Never.

Q You have never been an employee of a shipbuilding

company; correct?

A Correct.

Q And you have never worked for a naval architect; correct?

A Correct.

Q In fact, you have been no training in naval architecture,
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no formal training in naval architecture, period; correct?

A Correct.

Q You've never drafted a contract for a turnkey naval

project, have you?

A Correct.

Q You've never done any fieldwork on the ground for any

project in Africa; correct?

A Correct.

Q And you have never previously -- let's just move past.

Now, you talked about the fact that this report was

prepared by your team; right?

A My team and external subject matter expert.

Q Right. So the external subject matter expert was not a

member of the RAS team; right?

A He was a member of the project team, but not an employee

of RSA advisors.

Q Right. He worked somewhere else and you hired him to

help you with this report; right?

A That's correct.

Q And I just want to be clear on something. There were a

bunch of points during the direct examination where Mr. Mehta

asked you questions about what you did. Do you remember that?

A Yes.

Q And each time you answered those questions Mr. Formosa,

you responded we did X; right?
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A Correct.

Q And the reason is you had discussed that before you came

here today with the prosecutors; right?

A No.

Q Well, you had discussed certainly what your answers would

be to some of these questions before you got here to testify;

right?

A When he used the term you, I assumed and took it --

Q Sir, that's not my question.

THE COURT: Well, let him finish his answer.

A I took it in the plural.

Q Let me repeat my question. My question is not how you

took it. My question is you had discussed some of the answers

that you were going to give with the prosecutors before you

got here today, yes or no?

A Yes.

Q In fact, you had prepared for your testimony with them on

more than one occasion; correct?

A That's correct.

Q And one of the tricky elements that you talked about with

the prosecutors was the fact that you hadn't actually written

the report that they wanted to put in evidence?

MR. MEHTA: Objection.

THE COURT: Well, you know, he can answer the

question. It's cross-examination. Tricky is one of those
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funny words, but you can answer.

A No, that wasn't one of the aspects of our discussion.

Q You did discuss with them the fact that you were not

actually the writer of the report; correct?

A I discussed with them the nature of the way in which we

approach such reports and the fact that it is a team effort

and everybody's role on that team and their qualifications.

Q And in terms of this team effort, you had the smallest

role of everyone who was on the team; correct?

A I'm not sure about that. It depends on the definition of

small.

Q Well, who was on the team?

A I was on the team, David Hiley was on the team, Alex

Perry and Alex Pape.

Q So, you, Hiley, Perry and Pape; right?

A Correct.

Q And you agree Pape did most of the substantive work

related to this report; correct?

A He did a fair amount of the substantive part of the work,

but he certainly didn't put it together into a format to

produce logical outputs for the client, nor did he develop and

agree of the methodology with the client as well.

Q I see. Now, Pape is the person you were referring to as

the person on the team who had what you call deep subject

matter expertise; right?
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A That's correct. Although David Hiley the project manager

and is also a highly-regarded specialist in the naval domain.

Q You are not a highly-regarded specialist; correct?

A I am to my clients in terms of aerospace and defense

subjects. I am a respected speaker at a range of conferences.

I have worked with media outlets before as well. I'm regarded

in terms of developing methodologies and approaches that are

not only developed and accepted with my clients, but ones that

are used by my clients on an ongoing basis.

Q You are not a highly regarded expert with regard to boat

valuation; right?

A I think that by virtue of the fact that our clients come

to us for such valuations and such help on vessel valuations

they do trust me and they do hold me and those I work with in

very high regard, yes.

Q I'm not asking if you are held in high regard. I'm

talking about you specifically. You are not a person who is

regarded as having deep knowledge about boat valuation;

correct?

MR. MEHTA: Objection.

Asked and answered.

THE COURT: I will let him answer it again. The

jury gets it. Overruled.

A By virtue of the fact that my clients come to me for such

valuations, I believe I am regarded as a key aspect of RSA



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Formosa - cross - Jackson

MDL RPR CRR CSR

2398

advisors' ability to produce such valuations, so, yes.

Q I just want to talk about the reason that Pape was hired.

I'd like to show you a document.

MR. JACKSON: Actually, may I show, Your Honor, for

the witness, counsel and the Court a document which is marked

as DX 11521.

THE COURT: Why don't you show it first to your

adversary and the Court and see if there is any objection to

it before you show it to the witness. What's the number

again, sir?

MR. JACKSON: Yes, Your Honor. DX 11521B.

THE COURT: Why don't you give a hard copy to the

Government and we will see if there is any objection to it.

And show it to the Court electronically if you wouldn't mind,

but not to the witness and not to the jury.

MR. MEHTA: No objection, Your Honor.

THE COURT: It's admitted. You may publish.

MR. JACKSON: Thank you.

(Defendant's Exhibit 11521B received in evidence.)

(Exhibit published.)

THE COURT: It's a little bit tilted. You might

want to figure out.

Q Can you see this document, Mr. Formosa?

A No.

THE COURT: I can see. Can you see it, sir?
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THE WITNESS: Not on my screen.

THE COURT: Why don't you publish it to the witness.

Can you see it now?

THE WITNESS: I can see.

THE COURT: You can publish it to the jury too.

It's in evidence, so they can see it.

THE WITNESS: Thank you, Your Honor.

THE COURT: Okay.

(Exhibit published.)

THE WITNESS: I can see it now.

Q You can see that this is an agreement between you and

your company and Mr. Pape; right?

A That's correct.

Q And if we go to the page that we are looking at here, do

you see it says, "Independent Consultant Agreement"; right?

A Correct.

Q And the reason -- first of all, you entered into this

agreement with Mr. Pape as soon as it was clear that you were

going to have this contract with Credit Suisse; correct?

A Yes. We would not have contracted him prior to being

engaged by the client.

Q Right. And you see that in this document at page 3 --

MR. JACKSON: If we can go to page 3, 4.

Q Mr. Pape agrees to provide, under services to be

performed, a report between five and ten pages in MS Word;
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right?

A Correct.

Q And your expectation was that it was Mr. Pape who was

going to be the one who put together the core analysis that

was going to go into the report; right?

A Not quite. It would have been Mr. Pape in coordination

with our onboard team, with David Hiley primarily.

Q And Mr. Pape is not testifying here today; right?

A Not to my knowledge.

Q Did you discuss with the Government whether Mr. Pape

would be willing to testify?

A I did not.

Q Okay. Do you know if the Government asked if Mr. Pape

would be willing to testify?

A No.

Q And by the way, where is Mr. Pape right now?

A I have no idea.

Q Okay. Now, this document was executed on February 4,

2016; correct?

A I believe that was the date when I had it on the screen.

Right now I've got --

THE COURT: Why don't you go to the execution date.

THE WITNESS: Yes.

Q Can you see that?

A Correct.
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Q The very next day, on February 5, 2016, Mr. Hilly --

first of all, Mr. Hilly is the one who actually selected Mr.

Pape; right?

A No. It would have been David and myself. Alex was a

very known quantity to us, someone with whom we had worked for

years when we were all at James and someone with whom we

continued to work.

Q I want to show you -- so the very next day, Mr. Hiley

sent an e-mail to you and Mr. Black saying that he had

restructured what Mr. Pape had put together; correct?

A Not to my knowledge.

Q I want to show you a document marked as Defense Exhibit

11518.

THE COURT: Any objection to that document being

admitted?

MR. MEHTA: No objection.

THE COURT: It's admitted.

(Defendant's Exhibit 11518 received in evidence.)

THE COURT: You may publish to everyone, Lewis.

MR. MEHTA: Can I have a copy as well?

Q Can you see that Mr. Formosa?

A Yes.

Q This is an e-mail on February 5, 2016; correct?

A Correct.

Q And you see it's from Mr. Hiley to David Black and to
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yourself; right?

A Yes. That's correct.

Q And he says, in the second sentence, "It was great stuff

from Alex"; right?

A Right.

Q When he is talking about Alex here, he is talking about

Alex Pape, the gentleman you guys hired to be the subject

matter expert in putting together this report; right?

A Yes.

Q Then he says, "But I have totally restructure what he has

sent"; right?

A Yes.

Q He says, "I would therefore appreciate a quick

proofreading to make sure it is clear enough and hangs

together"; right?

A Right.

Q The person he expected to give a quick proofread of the

report was you; right?

A From this e-mail, it appears to be myself and David

Black.

Q And that's really the extent of your contribution to this

report, a quick proofread; correct?

A No. Again, I would have been in touch with David

verbally throughout the project. Again, we had jointly

developed the methodology, agreed the approach, had interfaced
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with the client as well. And any kind of a proofread has more

to do with the aesthetics elements of a project but rather the

information and the method by which it was derived.

Q I see. You just said that you would approve the

methodology; right?

A Yes. Developed it and ultimately approved it, yes.

Q And in your development of the methodology, you weren't

aided by any engineering knowledge, for example; correct?

A That's correct, although --

Q That's my only question.

THE COURT: Let him finish the answer. Go ahead,

you can answer.

THE WITNESS: I failed to see why engineering

knowledge would have --

THE COURT: Now you are arguing with the lawyer, so

don't do that. Just answer his question. There will be a

redirect.

A I'm sorry, could you please restate.

THE COURT: Put the question again, Mr. Jackson.

MR. JACKSON: Yes, Your Honor.

Q I said you are not aided by any engineering knowledge in

your helping to prepare the valuation method; correct?

A Correct.

Q And it's a fact that you don't have knowledge that would

put you in position to have a meaningful opinion one way or
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another as to whether or not the comparative vehicles that Mr.

Pape selected were the right ones; correct?

A I don't agree. I think that --

THE COURT: The answer is no, then.

THE WITNESS: Okay.

(Continued on next page
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BY MR. JACKSON: (Continued.)

Q You're certainly not the one who selected, in the first

instance, the comparator vehicles; right?

A No.

Q You didn't do the original open source analysis that led

to any selection of the comparator vehicles, right?

A That's correct.

Q And you don't know if Mr. Pape did any research into what

the relationship was between those comparator vehicles and any

issues that might be faced in the sea in Mozambique, do you?

THE COURT: Do you know?

THE WITNESS: No.

THE COURT: Next question.

BY MR. JACKSON:

Q You never spoke to any naval architects that were hired

by CMN that designed the Ocean Eagle; correct?

A Not myself, no.

Q In fact, you never spoke to any CMN employees in

preparation of this report; correct?

A That's correct.

Q You didn't attempt to; correct?

A Me personally, no.

Q Right. And you're not aware of anyone at Renaissance

having spoken to any of these architects; correct?

A Not at Renaissance, but on the team. Alex Pape spoke to
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an architect at Nigel Irens Designs.

Q And Nigel Irens is a firm; correct?

A Yes, they're a naval architect.

Q It's not just one individual?

A I'm not sure.

Q You don't have personal knowledge of who Mr. Pape spoke

to in Nigel Irens; right?

A That's correct.

Q You don't even know if the person that Mr. Pape spoke to

had any involvement in the Ocean Eagle, do you?

That's a yes or no question, sir.

A No.

Q And there's no record that you have maintained of that

conversation, is there?

A Alex Pape is --

Q Sir --

THE COURT: The question is: Do you have a record

of the conversation that counsel just asked you; either you do

or you don't or you don't know.

A I don't know.

Q Do you know what Sea Team Aviation is?

S-E-A T-E-A-M Aviation, do you know what that is,

sir?

A No, sir.

Q Okay. So you have no idea who Pierre-Yves Mejean is, do
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you?

THE COURT: Would you spell that for the reporter,

please?

MR. JACKSON: Yes, Your Honor, of course, Pierre,

P-I-E-R-R-E, dash Yves, Y-V-E-S, M-E-J-E-A-N.

Q You're not familiar with who that is; correct?

A No.

Q So you didn't look -- you're not aware of the fact that

Sea Team Aviation is the company that originated the idea for

this boat; are you?

A That's correct.

Q And you didn't speak to anyone at Sea Team Aviation;

correct?

A Correct.

Q You didn't speak to anyone from Pro Large, either, did

you?

A Correct.

Q You don't know what Pro Large's relationship was to this

boat's development, do you?

A No, I do not.

Q You have no idea who was involved in the logistics in

putting together the Ocean Eagle design, do you?

A I do not.

Q Now, it's a fact, sir, that the majority of the business

that you are consulting is involved in is related to strategic
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and financial services; right?

A No.

Q Certainly, in your marketing presentations, you emphasize

the fact that RSA specializes in the highest-quality strategic

and financial advisory services; right?

A Correct.

Q And much of that involves corporate strategy; right?

A That's correct.

Q Your company has been publicly criticized in the past for

overselling its expertise; isn't that correct?

MR. MEHTA: Objection.

THE COURT: Sustained.

Q Now, at any point in the preparation of this report, did

you actually take a look at any of the photographs of the

boats that Mr. Pape found?

A Not to my recollection.

Q So you didn't even look at any photos of the boats that

he said were the comparators to the Ocean Eagle?

A Personally, no.

Q Right.

MR. JACKSON: I would like to recall in evidence

Government Exhibit 2954-B.

THE COURT: Yes, you may publish it to the witness,

the jury and the public and all counsel and the Court.

MR. JACKSON: Thank you, Your Honor.
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(Exhibit published.)

BY MR. JACKSON:

Q Now, this is your report again; right?

A Correct.

Q And one of the things, just to be very clear, that you

make clear in this report is that this was an extremely

difficult valuation to do; right?

A Yes. It was a very challenging valuation.

Q Right. And one of the reasons it was challenging is

because this was a very unique boat design that you were

dealing with; right?

A This is a unique boat design, but a boat that was used or

intended to be used in a very typical role.

Q Okay. Typical role, in your view, but you acknowledge

it's a very unique boat design; correct?

A Yes, in terms of the design, not so much the systems on

the boat.

Q And, to be clear, you actually have no formal training in

boat systems that would be included in the Ocean Eagle;

correct?

A Correct.

Q Now, one of the things that you acknowledge in this

report is that the nature of the hull design in this case was

sufficiently sophisticated that it made it very difficult for

you to compare this boat to more conventional vessels;
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correct?

A Yes.

Q And, so, what you had to do in order to try to come up

with a comparison is you had to expand the range of boats that

you were considering and try to compare them to boats that

look completely different; right?

A Yes.

Q Right. But you're not actually 100 percent sure because

you've never seen a picture of those boats that were used as a

comparison; right?

A I've seen -- I understand what an OPV is and what it

looks like basically. Again, I would not have looked at

pictures at the time, or I don't recall having to, you know --

that being one of the aspects of my involvement.

Q Right. You don't even recall ever looking at a

photograph of the Ocean Eagle, do you?

A No, I'm pretty sure that we had been -- we had pictures

of the Ocean Eagle.

Q But I'm talking about you.

A Yes.

Q Now, let's take a look at some of these comparisons. The

first one that you identified -- could you look at page five

of this report?

And at page five of this report, Mr. Formosa, you

talk about the fact -- actually, can we zoom out for a moment
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with that?

MR. JACKSON: Mr. McLeod, I think you have page five

up.

Your Honor, just give me a moment.

THE COURT: Yes, of course.

(Pause in proceedings.)

BY MR. JACKSON:

Q You see in Section 2.1 there's a discussion of the

bottom-up approach; right?

A Correct.

Q And you're talking about the hull design here; correct?

A Yes.

Q And, again, to be very clear, you have no formal training

in hull design related to boats; correct?

MR. MEHTA: Objection.

THE COURT: Overruled.

You can answer it.

A That's correct.

Q So here what the report talks about is that one of the

comparisons that it looked at was a 35-meter predecessor

composite trimaran called the Cable and Wireless Adventurer;

right?

A Right.

Q And this was not a boat that was built for any purpose

that was similar to the purpose of the Ocean Eagles; correct?
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A That's correct.

Q The Cable and Wireless Adventurer was a one-off boat that

was built for an attempt to circumnavigate the globe; right?

A Correct.

Q And then, one of the boats that you looked at, if we can

go to page seven of this document.

Just to be clear, you understand that the Ocean

Eagles that were delivered to Mozambique, in connection with

Privinvest's contract with them, that wasn't designed to

circumnavigate the globe; correct?

A They were based on --

Q Sir --

A Based on a --

THE COURT: Let him finish.

A My understanding was they were based on a yacht design,

which is part of the reason why CMN even needed to outsource

it to HTX to even make it.

Q Let me repeat my question.

You understand those boats were not designed to

circumnavigate the globe; correct?

A Not specifically.

Q Now, here at this page of your report, you talk about a

comparison to a swift ship patrol boat; right?

A Correct.

Q And I would like to show you a document that we have
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marked at Defense Exhibit 11548.

THE COURT: Any objection to 11548 coming into

evidence?

Show it to your adversary and give him the hard

copy, please. Show it to the Court as well.

MR. MEHTA: Objection. I don't really know --

THE COURT: Hold it. Just look at it and tell me if

you have any objection.

MR. MEHTA: Objection, Your Honor.

THE COURT: All right. Let's have a sidebar

(Sidebar held outside of the hearing of the jury.)

(Continued on next page.)
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(The following sidebar took place outside the

hearing of the jury.)

THE COURT: It looks like a picture of a boat. What

is the objection to showing this witness a picture of this

boat?

MR. MEHTA: I don't know what this boat is. I don't

know if he's ever seen it.

THE COURT: Hang on.

What is this boat?

MR. JACKSON: This is the swift ship that he claims

is the comparison that he's identified in his report, Your

Honor.

MR. MEHTA: He has already testified that he hasn't

seen any of these boats.

THE COURT: But it's the subject of his report.

MR. MEHTA: It's been asked, have you seen a picture

of the boat and he said no. It would be cumulative.

THE COURT: I am going to let him ask the question.

This really is a trial. So, overruled.

MR. MEHTA: Yes, Your Honor.

MR. JACKSON: Thank you.

(Sidebar ends.)

(Continued on next page.)
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(Continuing.)

THE COURT: The objection is overruled. You may

publish to the jury.

MR. JACKSON: Thank you, Judge.

(Exhibit published.)

(Defense Exhibit 11548 received in evidence.)

BY MR. JACKSON:

Q Do you see this, Mr. Formosa?

A I do.

Q And this is the second comparison boat that we were

talking about, right, in your report?

You recognize it, don't you?

A I don't recognize it specifically as a swift ship by

design, but if you say so, okay.

THE COURT: It doesn't matter if you say so, you're

the witness. Lawyers just ask questions. Their questions are

not evidence. Your answers are evidence. So if you know what

it is, say it. Don't assume anything.

A Not to my knowledge.

THE COURT: There you go. Next question.

Q You don't know what the boat looks like or not, right?

A Correct.

MR. JACKSON: I would like to offer Defense Exhibit

9085.

THE COURT: Would you show it to your adversary, to
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the Court, not to the witness yet and maybe never. We will

see.

Any objection to Defense Exhibit 9085 being

published?

MR. MEHTA: Objection, Your Honor.

THE COURT: The same objection as at sidebar before?

MR. MEHTA: Quick sidebar now on this, Your Honor,

and then --

THE COURT: All right.

Sorry, I'm trying, ladies and gentlemen.

(Sidebar held outside of the hearing of the jury.)

(Continued on next page.)
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(The following sidebar took place outside the

hearing of the jury.)

THE COURT: It looks like another boat to me.

What's the problem with showing it to the witness?

MR. MEHTA: I have no problem with him showing it to

the witness, but not the jury. Can you ask, do you know what

this boat is. If he goes --

THE COURT: It's the jury that's to find the

evidence in the case.

MR. JACKSON: This is the Ocean Eagle he claimed to

have valued. This is the subject of the entire report.

THE COURT: What is your response to the offer of

the picture of the boat --

MR. MEHTA: I don't --

THE COURT: Let me finish, please. I realize that

you're a U.S. Attorney. Let's pretend I'm the judge. I'm the

judge. You get a certificate, you know.

I'm going to overrule the objection. It's the boat

that was the subject of the report. It's coming into

evidence. You'll have an opportunity to cross -- to redirect,

but it's proper cross so it's coming in. Overruled.

(Sidebar ends.)

(Continued on next page.)

(Sidebar ends.)
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(Continuing.)

THE COURT: The objection is overruled.

You may publish to the jury and to the witness.

MR. JACKSON: Thank you, Your Honor.

(Defense Exhibit 9085 received in evidence.)

(Exhibit published.)

BY MR. JACKSON:

Q Now, Mr. Formosa, do you know what we're looking at right

here?

A An Ocean Eagle 43.

Q Is that a guess? Do you know?

A No, it's a guess.

Q Okay. You got it. This is an Ocean Eagle 43. This is

the boat that was the subject of your report; right?

A Yes.

MR. JACKSON: Can we put DX 115 -- Mr. McLeod,

11548, in evidence next to this picture?

(Exhibit published.)

BY MR. JACKSON:

Q You see that, in the report that was put together by your

company, it identified this boat on the right that you

couldn't identify as a proper comparison to this boat on the

left that you guessed accurately was the Ocean Eagle; right?

A From the point of view of --

THE COURT: Just answer the question.
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THE WITNESS: I'm sorry, can you ask it again?

THE COURT: Read the question back, Madam Reporter.

Again, the jury is smart. They get it. The other

lawyer is going to get a chance to redirect. Try to answer

the question.

Read the question back, Madam Reporter, please.

(Record read.)

A Correct.

THE COURT: See, it's easy. It's painful, but it's

easy.

All right, go ahead.

MR. JACKSON: We can take that down.

BY MR. JACKSON:

Q I'm correct, just to round out, the third one is the

patrol boat was the third comparison; correct?

A Correct.

Q And that's not a boat that you could identify if you

looked at it; correct?

A Correct.

Q Now, you agree with me that the contracts for the three

boats that you identified as comparator boats, none of those

included aftermarket support; right?

A Not to my -- I don't know.

Q You don't know if those contracts included aftermarket

support?
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A No.

Q And aftermarket support, in a contract like this, that's

an important component of the value that's being provided in

connection with the sale; correct?

A Yes.

Q Now, do you know what a turnkey project is, Mr. Formosa?

A Yes.

Q Okay. A turnkey project, you agree with me, is a project

where an entire package is being delivered by a contractor to

solve a particular problem; right?

A And then eventually gets turned over to the client.

Q Yes. And you understand that the contracts related to

the boats that were used as a comparison, none of those were

turnkey projects; right?

A Not to my knowledge.

Q And by not to my knowledge, you mean you have no idea one

way or the other; right?

A No idea.

Q Now, you -- one of the questions that Mr. Mehta asked you

during your direct examination was whether or not the fact

that you only had seven days to put together the report in any

way hampered your ability to deliver an accurate report. Do

you remember being asked that?

A I do.

Q And you said, no, additional time would have had no
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impact on the ability to put together an accurate report;

right?

A No.

Q Okay. Your testimony was that you didn't believe

additional time would have had a significant impact on your

ability to accurately valuate those vehicles; right?

A I said that additional time would not have led to a

significant change in the valuation.

Q And that's the same thing as saying that the ultimate

conclusion of your report wouldn't have been impacted by

having additional time; correct?

A It would have been impacted in terms of the refinement of

the ultimate analysis, but I don't think it would have changed

the valuation in terms of major orders of magnitude.

Q Well, am I correct that it wasn't actually a full week

that your company had to prepare the report; right?

A No, I believe it was a week to ten days was around the

timeframe that we started.

Q Okay. Isn't it more accurate that the two individuals

who were the most responsible for putting together the report,

Mr. Hiley and Mr. Pape, only spent four days preparing the

report? That's correct, right?

A No, I believe it took longer.

Q I would like to show you --

MR. JACKSON: Your Honor, may I show to the witness,
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to the Government and to the Court, a document which is marked

as DX 11513.

THE COURT: Well, not to the witness yet. Show it

to the Government and the Court and then we will see if there

is any objection.

MR. MEHTA: May I have a hard copy, sir?

No objection.

THE COURT: It is admitted.

(Defense Exhibit 11513 received in evidence.)

THE COURT: You may publish it to the witness, to

the jury, to the public, to the Court, to the world.

MR. JACKSON: Thank you, Your Honor.

(Exhibit published.)

BY MR. JACKSON:

Q Now, you see here, this is a communication between you

and a gentleman named Sharad Prabhakar; right?

A No.

Q At the top?

A Right.

Q Who is the Sharad Prabhakar?

A He is the company's CFO and he is also responsible for

legal review of documents, including NDAs and contracts.

Q Right. And you were forwarding to Mr. Prabhakar, on

January 26, a communication that you were having with Mason

Cranswick, right?
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MR. JACKSON: Can we go down, Mr. McLeod?

(Exhibit published.)

Q Can you see that?

A Yes.

Q You were forwarding to Mr. Prabhakar your communication

with Mr. Cranswick; right?

A Correct.

Q Mason Cranswick was your contact at Credit Suisse;

correct?

A Correct.

Q And what Mason Cranswick was saying to you here was -- he

was trying to get you to agree to language in a standard NDA

that they use; correct?

A Yes.

Q The NDA is a nondisclosure agreement; right?

A That's right.

Q And what ended up happening was that you and

Mr. Cranswick, or your company and Mr. Cranswick, ended up

having several days of back and forth before you entered into

the contract about various technicalities like the NDA and

indemnity provisions; right?

A That's correct.

Q And --

MR. JACKSON: Your Honor, may I show DX 11517 to the

Government and to the Court?
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THE COURT: Yes, you may.

MR. JACKSON: Thank you, Judge.

THE COURT: Any objection to DX 11517?

Provide a hard copy to the Government.

MR. MEHTA: Objection, Your Honor.

THE COURT: I guess we have to have another sidebar

(Sidebar held outside of the hearing of the jury.)

(Continued on next page.)
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(The following sidebar took place outside the

hearing of the jury.)

THE COURT: Mr. Jackson, what is DX 11517?

MR. JACKSON: Your Honor, it's a communication

between Mr. Hiley and a woman named Sarah Hottle putting

together the subcontractor request for Mr. Pape.

THE COURT: Hang on right there.

What's the objection.

MR. MEHTA: Mr. Formosa is not on this e-mail, Your

Honor.

THE COURT: He's the head of the company. I don't

understand why there's a problem with this coming in and him

being asked questions about it. It's an RSA document. It's a

DOJ production. You guys have obviously seen it, so what's

the problem with it coming into evidence? You can certainly

examine with respect to the issue that's open. I'm going to

overrule the objection.

The objection is overruled.

(Sidebar ends.)

(Continued on next page.)
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(Continuing.)

(Defense Exhibit 11517 received in evidence.)

THE COURT: You may publish to the witness, the jury

the Court and the world.

(Exhibit published.)

MR. JACKSON: Thank you, Your Honor.

BY MR. JACKSON:

Q You see here, Mr. Formosa, that this is a communication

on February 4th between David Hiley and Sarah Hottle about the

subcontractor request for Mr. Pape; right?

A That's correct.

Q Who is Sarah Hottle?

A She is an assistant that works in close proximity to

Sharad and she would be responsible for producing such

documents as contracts with outside contributors which we

refer to as extremes.

Q And this is -- you would agree Mr. Pape can't work until

he has a subcontractor contract with your company; right?

A There probably were some planning discussions beforehand.

There may have been some poking around in terms of research

that he was doing. I'm sure that we internally were probably

getting revved up in terms of understanding some of the

sources, things like that. There would be discussions around

that.

Q When you say, I'm sure, you have no idea whether Mr. Pape
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was doing any work before he entered into a contract with your

company; right?

A That's correct.

Q Now, what ends up happening is that a contract is

executed at the some point on or after February 4th with

Mr. Pape, right?

A Right.

Q And that's also the date that Mr. Cranswick executed a

statement of works between your -- your company RSA and Credit

Suisse; correct?

A I don't know.

MR. JACKSON: Your Honor, may I show the Government

DX 11516?

THE COURT: Yes. Hard copy to the Government, to

the Court.

Any objection?

MR. MEHTA: No objection, Your Honor.

THE COURT: It is admitted.

(Defense Exhibit 11516 received in evidence.)

MR. JACKSON: Thank you, Your Honor.

THE COURT: You have may publish it to the witness

and to the jury, Lewis. Thank you.

MR. JACKSON: Thank you, Your Honor.

BY MR. JACKSON:

Q This is a subject matter, as promised, from Mason
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Cranswick to you and Mr. Hiley, right?

A Right.

Q And this is the statement of works that Mr. Cranswick has

executed to provide to your company; right?

A According to this.

Q But you don't know?

A Well, I can't see what's in the PDF.

MR. JACKSON: Let's back out, please, Mr. McLeod.

Can you see the bottom, can we blow that up?

BY MR. JACKSON:

Q Can you see what's reflected here?

A Yes.

Q Mr. Formosa?

A Yes.

Q Does that refresh your recollection that this e-mail was

about the contract between you, your company and Credit

Suisse?

A I can see that.

Q Right. And, so, it's February 4th that you -- your

company executes the contract with Credit Suisse and that's

also the date that you contract with the subcontractor,

Mr. Pape; right?

A Right.

Q And then the final report gets circulated by you to

Mr. Cranswick on February 8th; right?
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A Right.

Q So, only four days passed between the date on which these

contracts were exercised and the date when you delivered the

final report to Credit Suisse; right?

A Right.

Q And as you sit here today, it's your testimony that

having more than four days to evaluate these ships couldn't

have had any impact on the accuracy of your valuation numbers,

is that your testimony?

A My testimony is that I believe that, in all, we worked on

it for a bit longer. That work probably predated the fourth.

Q When you say probably, again, what you mean is, as you

sit here today you have no idea whether any work was done

before February 4th; correct?

A My understanding is that work was being done prior to

February 4th.

Q You don't have any specific knowledge of work that went

into this report that happened before February 4th, do you?

A I do not.

Q Thank you.

MR. JACKSON: Now can we recall Government Exhibit

2954-B?

THE COURT: In evidence?

MR. JACKSON: Yes, Your Honor.

THE COURT: Yes, you may publish it to the world,
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Lewis.

MR. JACKSON: Thank you, Your Honor.

(Exhibit published.)

May we go to page seven of this, Mr. McLeod?

BY MR. JACKSON:

Q One of the things that Mr. Pape provided for you in

Section 2.3 with this is the idea that a five-week course for

an initial crew of 8 to 16 operators should be valued at under

2 million euros, and potentially considerably less than that;

right?

A Correct.

(Continued on the following page.)
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BY MR. JACKSON (Continuing):

Q Now, you have no personal knowledge of what the value of

this type of training is, correct?

A Correct.

Q Fair to say there are many components of this report that

you have no personal knowledge of the accuracy of, correct?

A Correct.

MR. JACKSON: We can take that down, please,

Mr. McLeod. Thank you.

Q To be very clear, to your knowledge, Jean Boustani had no

role in the preparation of the report that you delivered to

Credit Suisse, correct?

A Correct.

Q You never spoke to Jean Boustani and tried to get his

help to figure out what was going on with these boats, right?

A I did not.

Q Jean Boustani never provided you any false information in

connection with your preparation of this report for Credit

Suisse, correct?

A Me, personally?

Q You, personally.

A Correct.

Q And to your knowledge, he never provided any information

to Mr. Pape, right?

A To my knowledge, no.
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Q And as you sit here today, you don't have any knowledge

of what Credit Suisse did with the report after you prepared

it, right?

A Correct.

MR. JACKSON: May I have one moment, Your Honor?

THE COURT: You may.

(Pause in proceedings.)

MR. JACKSON: No further questions for this witness.

THE COURT: Now the jury will have 15 minutes before

you come back. It's our final break for the afternoon.

We'll come back and then we'll have redirect and

then hopefully we will resume the cross-examination testimony

of the witness, the local witness, who is somewhere else in

the courthouse, but he will be back. Thank you.

Do not talk about your testimony, sir. You're not

quite done yet. There will be redirect.

Don't talk about the case yet, ladies and gentlemen

of the jury. Thank you.

(Jury exits.)

THE COURT: Thank you, sir. You may step down and

step out of the courtroom for a few minutes, stretch your

legs. You didn't actually go to law school, I get it.

Do we have any procedural issues to address outside

of the presence of the jury and in the presence of the

Defendant?
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You may be seated, ladies and gentlemen.

MR. JACKSON: Not from the Defendant, Your Honor.

THE COURT: From the Government, anything?

MR. MEHTA: No, Your Honor.

THE COURT: Okay. Enjoy your 15-minute break.

We'll see you shortly.

MR. BINI: Thank you, Your Honor.

THE COURT: Thank you.

(Recess taken.)

THE COURT: Do we have any issues to address before

we bring the jury in?

MR. JACKSON: No, Your Honor.

THE COURT: Anything from the Government?

MR. BINI: No, Your Honor.

THE COURT: Let's get the witness back and we'll

have the Defendant brought out now.

(Defendant enters courtroom.)

THE COURT: You can come forward now, sir. Thank

you.

(Jury enters.)

THE COURT: Thank you, ladies and gentlemen, for the

your patience. Home stretch for the day. I appreciate it.

Please be seated, take your time.

I'll ask the witness to sit down.

Did you speak with anyone about your testimony
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during the break, sir?

THE WITNESS: No.

THE COURT: Thank you. Please continue.

MR. MEHTA: Thank you, Your Honor.

THE COURT: This is redirect. I'm sure it will be

focused and brief.

MR. MEHTA: Yes, Your Honor.

REDIRECT EXAMINATION

BY MR. MEHTA:

Q Mr. Formosa, you were asked a number of questions about

your formal education; do you remember that?

A Yes.

Q Mr. Formosa, do you have approximately 15 years of

on-the-job training in the defense securities markets?

A Yes.

Q And do clients from around the world come to you for your

knowledge in these markets to determine various valuations?

A They certainly do.

Q In fact, over the last 15 years have you done dozens and

dozens of market valuations for some of the largest defense

contractors in the world?

A Yes.

Q You were also shown a bunch of photographs of boats; do

you remember that?

A Yes.
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Q Your role, Mr. Formosa, was supervisor, correct?

A Yes.

Q You run the London office, correct?

A That's right.

Q You oversee 40 employees, correct?

A That's right, in total.

Q You put together a team here, right, Mr. Formosa?

A That's right.

Q David Hiley, correct?

A Correct.

Q Alex Pirro, correct?

A Correct.

Q Alexander Pape, correct?

A Correct.

Q And you mentioned earlier David Hiley and Alexander Pape

are subject matter experts, correct?

A That's correct.

Q And you worked with Mr. Hiley for many years, right?

A Over 14 years.

Q And you worked with Mr. Pape for many years, correct?

A That's correct, about the same time.

Q About 14 years?

A Yes, but less regularly now that we're with different

firms.

Q And when you hired Mr. Pape to help you on the project



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Formosa - Redirect - Mehta

LAM OCR RPR

2436

for Credit Suisse, you had worked with him before that,

correct?

A That's correct.

Q In fact, Mr. Pape is current editor of Jane's Fighting

Ships?

A That's right.

Q One of the most renowned naval books and bibles in the

world?

A The bible.

Q So, Mr. Pape is the one who interviewed Nigel Iren

Design, correct?

A That's correct.

Q And he's the one who spoke to Nigel Iren Design, correct?

A That's correct.

Q And you'd worked with Mr. Pape for many years before

that, correct?

A That's correct.

Q You trusted his input, correct?

A Absolutely.

Q And you trusted Mr. Hiley's input, correct?

A Absolutely.

Q These are people you worked with and trusted for many

years, correct?

A That's correct.

Q But ultimately, Mr. Formosa, you were in charge, correct?
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A That's correct.

Q At the end of the day, the buck stopped with you, right?

A That's right.

Q And you developed the methodology for this report,

correct?

A That's right.

Q And you submitted it to Credit Suisse, correct?

A That's right.

Q And before you did that, you worked with your team to

ensure it was accurate, correct?

A That's right.

MR. MEHTA: No further questions, Your Honor.

THE COURT: You can step down, sir. Thank you, and

have a nice trip back to London.

(Witness excused.)

THE COURT: Please recall the witness who was on

earlier.

MR. BINI: Yes, Your Honor. We recall Eric

Baurmeister.

THE COURT: Thank you.

This is the cross-examination that we promised you

earlier today. Counsel had graciously agreed to have the

out-of-town witness come on, so now we're having

cross-examination. So, imagine that we're back earlier today,

if you can think that far back, and we're now beginning the
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cross-examination.

Have a seat, sir.

Have you discussed your testimony with anyone since

leaving the witness stand?

THE WITNESS: I have not.

THE COURT: Thank you.

MR. JACKSON: Thank you.

ERIC BAURMEISTER,

called as a witness, having been previously duly

sworn, was examined and testified as follows:

CROSS-EXAMINATION

BY MR. JACKSON:

Q Good afternoon, Mr. Baurmeister.

A Afternoon.

Q Now, Mr. Baurmeister, you have -- can you just reorient

us, can you just tell us again what your job is specifically

at Morgan Stanley?

A So, I work in Morgan Stanley Investment Management. I'm

a portfolio manager and I'm head of the emerging market debt

group. We specialize in sovereign bonds in developing

nations.

Q You would agree with me, Mr. Baurmeister, that the

emerging market debt group at Morgan Stanley is one of the

most sophisticated and respected emerging market debt groups

in the industry.
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A I think we're good at what we do. I think we're known.

Q Fair enough.

Now, one of the things that you talked about during

your direct examination was the fact that the emerging market

debt fund is the one that purchased the EMATUM LPNs we were

discussing?

A We have a series of funds in separate accounts, but, yes,

they purchased -- yes, the fund purchased but we purchased on

their behalf, I should say.

Q Right. And you talked about the fact that there are some

mutual funds that you manage.

A That's correct.

Q For retail investors.

A Yes, for individual investors, yes.

Q And to the extent that we're talking about the

investments in emerging markets related to those investments,

that portion of those investments is designed for investors

who want a portion of what they're investing in to be

something that has a higher risk profile, correct?

A Yes. I mean the mutual funds are clearly labeled as

emerging markets debt, and there is risk associated with

emerging markets debt.

Q And it's an understood feature for people who are

choosing to take advantage of that opportunity that this is a

higher risk with potentially higher reward investment
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opportunity, correct?

A It should be understood by them as such.

Q In fact, as a necessary part of that type of investment,

that fund invests in the debt of countries like the Republic

of Iraq.

A Yes, that is correct.

Q It also invests in the sovereign debt of Kazakhstan and

Venezuela?

A That is correct.

Q It even to some degree, where it's appropriate, invests

in the issuers who have gone bankrupt, like the Republic of

Argentina --

A They are not currently bankrupt. In our past, we have

had owned sovereign Argentine bonds.

Yes, that is correct. That is part of the risk

profile of emerging market debt.

THE COURT: Again, I want to caution you. I know

it's Friday afternoon. Please do not talk over each other.

We're not at the cocktail party quite yet. So, question,

pause, answer.

Go ahead.

MR. JACKSON: Thank you, Judge.

Q And, again, the goal with each one of these types of

investments is for Morgan Stanley to maximize the potential

gain for the clients that it's investing on the part of by
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sometimes approaching investments that have a higher risk

profile, right?

A So, our goal is to generate the best returns possible for

our clients but also manage the risk associated with those

investments.

Q Now, you would agree with me, sir, that the art of

investment in emerging markets is not one that is subject to

complete predictability.

A I would agree with that statement.

Q For example, even though Morgan Stanley's department is

highly respected, it has years that are very good and years

that are not as excellent in terms of the return that it

generates.

A Yes. I mean, markets go up and down. We don't always

get it right; we try, but sometimes we do not.

Q You, as an investment manager, are always trying your

best to get it right, correct?

A That is correct. That's my fiduciary responsibility.

Q And sometimes you've been able to generate returns in the

emerging market space as high as 20, 21 percent, correct?

A That is correct.

Q And in some years, depending on factors that are beyond

your control, the returns may be as low as one percent.

A Yes.

Q And one of the factors that can significantly influence
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the returns that you're able to generate are macroeconomic

factors that are beyond your control, correct?

A Yes, that is correct.

Q For example, if we turn to the year 2014, 2015, there

were some relatively significant macroeconomic forces at play

that impacted emerging market investments, correct?

A That's correct.

If I may just make a comment.

Q Please.

A Macro factors impact all investments within emerging

markets debt every year. It's always important.

Q Thank you. Of course, macroeconomic factors can impact

investments that have nothing to do with emerging markets.

A Yes.

Q But there are specific macroeconomic factors that may

have a bigger impact on emerging market investments, correct?

A Correct.

Q So, for example, in 2014 and 2015, there was a global

downturn in terms of commodity and energy prices.

Am I correct about that?

A I think that is correct, yes.

Q One of the things that you disclosed or that Morgan

Stanley disclosed to its investors is that the decline in the

price of certain energy commodities was going to have an

impact on investments.
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Am I correct about that?

A We would disclose that in documents as an important

factor.

Q And this is around the same time that you were purchasing

the EMATUM -- that you were trading in the EMATUM LPNs,

correct?

A I don't specifically remember where oil prices were at

that moment, but it's possible, yes.

Q Certainly you were trading these in 2014 and 2015.

A Yes, that is correct.

Q And one of the reasons that you perceived the EMATUM

investment, the EMATUM LPN investment, to be such an

attractive investment is because it was well known there had

been a significant find of natural gas in Mozambique, correct?

A It's a contributing factor, not sole.

Q My question is, it's one of the big factors that you're

aware of.

A Yes, it's a contributing factor.

Q And you're also aware that by the time that you sold the

EMATUM LPNs in 2015, the lead operators of the natural gas

fields in Mozambique, a company called ENI and a company

called Anadarko, had delayed their final investment decisions

with regard to the development of those natural gas fields.

A I don't specifically recall that element.

Q But it's fair to say you're aware that the operations of
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ENI and Anadarko had an impact on the Mozambican economy.

A Again, specifically, I don't remember going over that as

part of our investment discussion.

Q Understood.

I'm correct that prior to coming in today you were

asked to meet with the Government about -- more than two years

ago, correct?

A That is correct.

Q And when you met with the Government, one of the things

that you told them was that the sovereign debt relating to the

EMATUM LPNs was the most important factor to Morgan Stanley,

whereas the boats that were being built were not a concern.

A I don't know if I exactly said it like that, but I will

stand by the statement that the backing of the sovereign was

very important and the boats were less important.

Q Okay. Do you remember telling the Government that the

boats were not a concern?

A I don't know -- no, not specifically. I don't remember

that specifically.

Q I'd like to show you a document which has been marked as

3500-EB-1.

A All right.

Q And I'd like to ask you to just take a look at it, read

it for yourself to yourself, and then let us know if it

refreshes your recollection.
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MR. JACKSON: Your Honor, may I give a hard copy to

the witness?

THE COURT: No, you may not.

But Lewis, will you be good enough to go up to

Mr. Jackson, take the hard copy.

And my court deputy will give it to him.

MR. JACKSON: Thank you, Your Honor.

THE COURT: Still have the Mother-may-I rules:

Mother, may I approach the witness? No, you may not.

MR. JACKSON: Thank you.

Mr. Baurmeister, I would just direct you to the

second page of the document in the fourth paragraph.

THE COURT: The question you're being asked, sir, is

does this refresh your recollection with respect to the issue

that counsel just inquired about.

Either it does refresh your recollection or it does

not. You're not being asked any questions about the document

in front of you --

THE WITNESS: It does --

THE COURT: -- other than that.

THE WITNESS: May I --

THE COURT: Does it refresh your recollection, yes

or no?

THE WITNESS: Yes.

THE COURT: Okay. Next question.
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MR. JACKSON: Thank you.

Q So, it refreshes your recollection that you told the

Government that.

A Yes.

I --

THE COURT: No, no. Sorry.

THE WITNESS: Okay. I just want to --

THE COURT: Sorry. I know, I know.

That's like the clients I had, If I could just --

No.

THE WITNESS: Okay.

THE COURT: Answer the question.

THE WITNESS: I will answer the question.

THE COURT: Thank you.

Are we done with that document?

MR. JACKSON: Yes, Your Honor.

THE COURT: If you would take it and bring it back

to counsel.

MR. JACKSON: Actually, Your Honor, I'm sorry to

Columbo again --

THE COURT: That's okay. Just one more thing.

MR. JACKSON: If we leave it there --

THE COURT: We'll leave it there.

MR. JACKSON: -- there might be one other thing that

I'll ask Mr. Baurmeister about.
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THE COURT: Turn it upside down so the jurors with

their eagle eyes can't read it.

See, I really did used to practice. There were some

cases where people said, Oh, I couldn't get that item in, but

you can have guns, knives --

MR. JACKSON: Thank you, Judge.

THE COURT: Go ahead.

Q Mr. Baurmeister, am I correct that for sophisticated

emerging market investors, one of the known aspects of that

investing is the fact that the investor is aware that not

everything is being disclosed and that's something that's

factored into the price of emerging market investments.

A I would disagree with that characterization, if I might.

Q Okay. Do you recall telling the Government that in

emerging markets, the investor is aware not everything is

being disclosed which has an effect on what the investor

thinks the pricing should like?

A Again, I don't recall the specific words.

I suspect we're going to look at something.

Q I do want to ask you to look at a document briefly on

your own and just tell us whether it refreshes your

recollection.

If you could look at the document that's marked as

3500-EB-1 in the third paragraph?

THE COURT: Do you want to publish it electronically
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to the witness, to the Court, and to your adversary?

MR. JACKSON: Yes, Your Honor.

THE COURT: You can highlight the portion --

THE WITNESS: Where is it --

THE COURT: Hang on, hang on.

Highlight electronically the portion you would like

to call his attention to.

Sir, you're being asked if seeing the highlighted

portion, though you're free to look at the entire document in

front of you, does this refresh your recollection with respect

to the question you were just asked by counsel?

Either yes, it does or no it does not?

THE WITNESS: No, it does not.

Q Okay. But you will agree with me that one of the things

that investors are aware of is that often in emerging market

investments, disclosure isn't as fulsome by the Government as

it might be in more developed countries.

A I would agree that there is a risk of bad things not

being disclosed. There is a risk.

Q It's a risk that investors, sophisticated investors, are

aware of.

A They're aware that that risk is out there.

Q And that risk is factored into the price and the return

that emerging market investments get.

A Our assessment of that risk is factored into the price.
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Q Thank you.

Now, one of the other questions that Mr. Bini asked

you on direct was whether it would have been important to

Morgan Stanley's investment decision in EMATUM to know that

the proceeds wouldn't be exclusively used for 27 boats.

Do you remember that question?

A Yes.

Q And Mr. Baurmeister, it's fair to say that the Morgan

Stanley team of research analysts do read a number of

different articles in connection with potential investments.

A That's fair.

Q You try to be aware of all the important

publicly-available information that might be related to a

particular investment.

A To the best of our ability, yes.

MR. JACKSON: Your Honor, I'd like to publish for

the jury a document already in evidence.

THE COURT: You may publish it to the jury and to

the witness.

MR. JACKSON: Thank you, Your Honor. DX 3545.

(Exhibit published to the jury.)

(Continued on the following page.)
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CROSS EXAMINATION

BY MR. JACKSON: (Continuing)

Q Do you see here -- do you see here, Mr. Baurmeister, an

article from Bloomberg Mozambique Tuna Bonds Funding

Anti-Pirate Fleet in Bank Surprise from November 13, 2013?

A I see it.

Q Bloomberg is one of the more widely read publications in

the financial industry; correct?

A Yes.

Q There has been a lot of talk about Bloomberg machines,

that's the machine that basically everyone in the financial

industry has in their offices; right?

A That is right, yeah.

Q You can do trading on Bloomberg machines?

A You can communicate for trading.

Q You can communicate for trading. But you can also read

articles and do research?

A Yes.

Q And you can also read Bloomberg articles on the internet;

correct?

A Yes.

Q This is an article in 2013 that would have been available

to research analysts in Morgan Stanley; correct?

A Yes.

Q We don't need to read it to the jury, but if you can just
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briefly look at it yourself just to review it.

A I've read it. I've skimmed it, yeah.

Q Thank you, Mr. Baurmeister. You would agree with me as

of November 2013 it was a matter of public record that the

loan proceeds clause in the underlying loan documents might

not be accurate?

A Yes, might not be accurate. That's correct.

Q And if we look a little further in the article, there is

a portion in the article where it indicates that Credit Suisse

and VTB representatives declined to comment on where the rest

of the loan money would go. Do you see that?

THE COURT: Why don't you highlight it for him.

MR. JACKSON: Thank you, Your Honor.

A Okay. I see that.

Q Do you see just beneath that it says, "Official from CMN

and its parent company Abu Dhabi MAR declined to comment?

A I do.

Q By the way, do you know what CMN is?

A I'm not versed on that.

Q Do you know what Abu Dhabi MAR, LLC is?

A I do not.

Q But looking at this document, you would agree with me

that this is information that was also in the public sphere

before Morgan Stanley made its investments in the EMATUM LPN?

A That they were wanting to decline to comment?
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Q Yes.

A Yes. The fact that they declined to comment is publicly

known.

Q As of this part of 2013, the information that is in this

article was public information?

A Okay.

Q And none of that information prevented Morgan Stanley

from thinking that this was a good investment to go forward

with in 2014; correct?

A We purchased the bonds, so, yes, correct.

Q Now, Mr. Baurmeister, one of the other things that you

said is that towards the end of the time that Morgan Stanley

was holding these bonds, these LPNs, you started to sense that

something might smell bad?

A I did say that.

Q And a part of that was on the basis of information that

you had seen in news articles; correct?

A Correct.

Q Am I correct that even after you started to have the

belief that something might smell bad, your department was

still considering increasing -- expanding its investment in

the Mozambique debt?

A I wouldn't characterize it quite as that. We had a bit

of disagreement. I was more uncomfortable. My analyst was

more comfortable. And he was advocating maybe we should hold
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or yes, maybe if they sold off, even buy.

Q And those kinds of disagreement within your department

are not uncommon? That's a normal part of your business;

right?

A That's correct. You want to debate.

Q And what you're talking about is the fact that one of the

analysts in your department thought that this could still be a

good investment?

A Correct.

Q And you ended up selling all of the LPNs Morgan Stanley

held in 2015; correct?

A That is correct.

Q And you don't perceive that in selling those LPNs it was

your obligation to talk to any of the people that you were

selling to about your personal sense that it might smell bad;

correct?

A That is not my obligation, no.

Q In your sales and purchases of LPNs, not everything

that's going on in your head or your suspicions or

understandings is information that you feel like you are

required to disclose to the people you are selling to?

A No. It's willing buyers, willing sellers with their own

assessments.

MR. JACKSON: Just one moment, Your Honor.

THE COURT: Yes.
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(Pause in the proceeding.)

MR. JACKSON: Can we call up Government Exhibit

5104.

THE COURT: In evidence?

MR. JACKSON: Yes, Your Honor.

THE COURT: Yes, you may publish.

(Exhibit published.)

Q And this is also a document I believe you discussed

briefly with Mr. Bini during your direct examination?

A Yes. That's correct.

Q This is the offering circular you were talking about?

A Uh-hum.

THE COURT: You can't say uh-hum. You have to say

yes or no.

THE WITNESS: Yes. I'm learning.

THE COURT: I know. I know.

MR. JACKSON: Me, too.

Can we go to page Roman numeral II. Mr. McLeod,

could you please pull up the part that indicates any future

prospective purchaser, it starts with that.

Q Do you see this here, Mr. Baurmeister?

A I do.

Q This is part of the offering circular; correct?

A Yes. Correct.

Q And it says, "Any future prospective purchaser of the
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notes will be required to acknowledge and purchasing the notes

will be deemed to acknowledge that it has not relied on or

been induced to enter such agreements by any representation or

warranty by the issuer, the joint lead managers or the trustee

with respect to the borrower or Mozambique"; correct?

A Correct.

Q And you understand that this is a provision that is

indicated to indicate that a future prospective purchaser,

like Morgan Stanley, has to acknowledge that it's not relying

on the representations here; right?

A That's what that says, yeah.

Q The point of that is that you are a sophisticated

investor and you are in a position to do your own due

diligence; correct?

A Well, the point of this is to say you can't rely on this

document to make your judgment.

Q And to be clear, you understand that Privinvest was not a

party to this document in terms of a representation to you;

correct?

A Correct. I don't really even know what Privinvest is,

so.

Q Right. And to be very clear, you have never had any

interactions with Mr. Jean Boustani, Mr. Baurmeister?

A No. I assume he's over there. You're pointing at him.

I don't know.
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THE COURT: Just answer the question.

THE WITNESS: No.

THE COURT: There you go.

THE WITNESS: No.

Q You are not aware of any false information that Mr.

Boustani ever provided to Morgan Stanley?

A Correct. I have no knowledge of that.

MR. JACKSON: May I have one moment, Your Honor?

THE COURT: You may.

(Pause in the proceeding.)

MR. JACKSON: Mr. Baurmeister, thank you. No

further questions, Judge.

THE COURT: Any brief redirect?

MR. BINI: Yes, Your Honor. Very brief. I'm not

going to say the number of questions, though.

THE COURT: No, don't do that. Though, I am

thinking of a number. When you get there, you will find out.

Go ahead.

REDIRECT EXAMINATION

BY MR. BINI:

Q Mr. Baurmeister, defense counsel asked you some questions

about risk in investing in emerging market debt. Do you

remember that?

A I do.

Q Mr. Baurmeister, have you and Morgan Stanley ever
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intentionally invested in an emerging market loan where you

knew the underlying loan was being used to pay millions to

Government officials?

A No.

Q Have you ever invested in that type of loan where you

knew millions were being used from a loan to pay the bankers

who put the loan together?

A Not that I am aware of, no.

Q Would you ever do that?

A I hope not. No.

MR. BINI: No further questions.

THE COURT: You, sir, may step down.

THE WITNESS: Thank you.

THE COURT: Thank you very much.

(Witness steps down.)

THE COURT: Ladies and gentlemen of the jury, I know

we said we would be adjourning at five o'clock each day. I am

going to break that promise. It is 20 minutes to 5:00. We

are adjourned.

We will see you back 9:30 a.m. Monday. Please do

not talk about the case with anyone and have a nice relaxing

weekend and be safe. Thank you. Great job.

(Jury exits the courtroom.)

THE COURT: All right. The jury has left the

courtroom. The defendant is still present. Please be seated.
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Do we have any procedural issues to address before

we adjourn for the weekend to resume on Monday at 9:30 a.m.?

MR. BINI: Not from the Government.

THE COURT: From the defense.

MR. JACKSON: No, Your Honor. Thank you.

THE COURT: Everyone have a wonderful weekend.

MR. BINI: Thank you, Your Honor.

MR. MEHTA: Thank you, Your Honor.

THE COURT: Thank you.

(Matter adjourned to November 4, 2019 at 9:30 a.m.)

oooOooo
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(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

(The following occurs outside the presence of the 

jury.) 

THE COURTROOM DEPUTY:  All rise.

The Honorable William F. Kuntz, II is now presiding. 

Criminal cause for trial, Docket Number 18-CR-681, 

United States versus Boustani. 

Counsel, please state your appearances for the 

record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, Special Agent Angela Tassone for the 

United States.

Good morning, Your Honor. 

THE COURT:  Good morning, welcome back.  Please, be 

seated. 

Ladies and gentlemen of the public, please be seated 

as well. 

(Defendant enters the courtroom.) 

MR. JACKSON:  Good morning, Your Honor.  

Randall Jackson on behalf of Mr. Boustani. 

THE COURT:  Good morning, Mr. Jackson, please be 

seated. 

MR. SCHACHTER:  Good morning, Your Honor.  

Michael Schachter on behalf of Mr. Boustani. 
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THE COURT:  Good morning, Mr. Schachter, please be 

seated. 

Good morning, Mr. Boustani. 

THE DEFENDANT:  Good morning, Your Honor. 

THE COURT:  How are you today?  

THE DEFENDANT:  Good, Your Honor. 

THE COURT:  Please be seated. 

MS. DONNELLY:  Good morning, Your Honor.

Casey Donnelly on behalf of Mr. Boustani.  

THE COURT:  Good morning, please be seated. 

MR. DiSANTO:  Philip DiSanto on behalf of 

Mr. Boustani. 

THE COURT:  Good morning, please be seated.

MR. McLEOD:  Good morning, Your Honor.

Ray McLeod on behalf of Mr. Boustani. 

THE COURT:  Good morning, please be seated.

Do we have any preliminary matters to address before 

the jury comes in and the defendant is present and all Counsel 

of record are present?  

MR. BINI:  Yes, Your Honor.  Just briefly.  

The Government would ask; Defense Counsel filed a 

letter ECF 322. 

THE COURT:  That is the ten-page letter requesting a 

particular charge with respect to banking and securities 

citing a decision by my brother Judge Ray Dearie here in the 
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Eastern District. 

Tell me about it.  Obviously, I have not had a 

chance to see it. 

MR. BINI:  Yes, Your Honor. 

The Government would just ask until Thursday to 

respond in writing. 

THE COURT:  You have until not any old Thursday, but 

this Thursday to respond in writing. 

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Anything else?  I told you I have no 

life.  If you had attached all the 3500 material you sent to 

the other side with your letter, I would have read those, too.  

I am just that kind of old-school, boring guy, as you well 

know. 

I figure you folks have read all the 3500 materials 

that the Government was kind enough to give you, as we used to 

say, the hungry crocodilloes in the wee small hours of the 

morning.  Just one of those things. 

MR. JACKSON:  It is, Judge.  We have read it.  And 

we have no issues for the Court, Your Honor. 

THE COURT:  There you are.  I guess we have to get 

the jury in. 

We have a witness to place back in the witness box, 

yes?  

MR. BINI:  We are going to call Anthony English as 
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our next witness, Your Honor. 

THE COURT:  Okay.  Let's do that.  

Why don't we have the jurors seated first and you 

can bring the witness in, since this is a new witness.  I 

guess if he is here now, we can have him come up to the 

witness box. 

MR. BINI:  Sure. 

THE COURT:  And then we will swear him in, in the 

presence of the jury, obviously. 

Please come forward, sir. 

(Witness enters and takes stand.) 

THE COURT:  Stand in the witness box.  My 

Courtroom Deputy will swear you in and then we will bring in 

the jury. 

Why don't we wait until the jury comes in so we can 

have hear them you sworn in. 

Very handsome suit. 

THE WITNESS:  Thank you, sir. 

THE COURT:  You might want to just push that 

microphone away from you now because it is on, it swivels.  

When the jury comes in, I will give you the instruction. 

THE WITNESS:  Sorry for the discourteous noise. 

THE COURT:  Yes, yes, exactly.  

THE COURTROOM DEPUTY:  All rise.

(Jury enters.)
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THE COURT:  Good morning, Ladies and Gentlemen of 

the Jury.  Thank you for being here promptly, I hope you had a 

nice, relaxing weekend and you are ready to continue our 

exercises. 

Please, be seated. 

As you see, we have a new witness for you, I am 

going to ask the new witness to be sworn in by my 

Courtroom Deputy so please raise your right hand, state your 

name, we will have you spell it once you sit down and then, we 

will have Counsel inquire. 

THE WITNESS:  My name is Anthony Charles English. 

THE COURTROOM DEPUTY:  Please, raise your right 

hand.

(Continued on following page.)
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ANTHONY CHARLES ENGLISH,

called as a witness having been

first duly sworn, was examined and testified

as follows:

THE WITNESS:  I do. 

THE COURT:  Please be seated, sir. 

The microphone, which you know is live, will swivel 

towards you.  It will swivel up and down so if you speak 

clearly and distinctly into it, we are good to go. 

Would you state your name and spell it again. 

THE WITNESS:  My name is Anthony Charles English. 

THE COURT:  And would you spell it, sir. 

THE WITNESS:  A-N-T-H-O-N-Y, C-H-A-R-L-E-S, 

E-N-G-L-I-S-H. 

THE COURT:  Counsel, you may inquire. 

MR. BINI:  Thank you, Your Honor. 

DIRECT EXAMINATION

BY MR. BINI:  

MR. BINI:  Good morning.  

THE JURY:  Good morning. 

Q Good morning, Mr. English.  

A Good morning. 

Q Mr. English, where do you live? 

A I live in London. 

THE COURT:  There's a shock.  If you said Brooklyn 
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we were going to have some serious problems.  Not that you 

couldn't move to Brooklyn, but okay. 

Now we all got that out, go right ahead. 

Q Mr. English, do you have any family locally? 

A I do, one who happens to live in Brooklyn.  

THE COURT:  They will lose that accent fast if they 

want to get around, that is another story.  

Please continue, I will be quiet now.

BY MR. BINI: 

Q Mr. English, where do you work in Great Britain? 

A I work mostly in London.  I have an office in France. 

Q What do you do there, sir? 

A I'm a charter ship broker. 

Q Can you explain to the jury, what is a charter ship 

broker? 

A A ship broker is just somebody like a real estate agent.  

I sell and buy ships as opposed to cars or real estate.  I 

also value ships. 

Q And in your line of work, do you often value ships, sir? 

A I do. 

Q Can you explain to the jury what ship valuations are? 

A Yes.  It's not rocket science.  It's simply like again, 

an estate agent or you call it real estate.  I look at a 

ship's details, I look at my database, I look at information 

which I can get from Google or other such magazines like 
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Lloyd's List, periodicals, I look at the ship's details 

compared to ones that have been sold recently.  I can then get 

a good idea of roughly what they would be worth if they were 

put on the market for sale.  

I compare these and I also look at, if I can, new 

boating prices so that I can try and establish exactly what 

the new build price of these ships would be.  If one ship's 

smaller than the other, to put it simply, I discount the dead 

weight, the size of the ship and reduce the value.  If one 

ship is newer than the other ship, I normally discount by 

about five percent per annum to make the value correct. 

Q Mr. English, how long have you been in the ship valuation 

business? 

A A very long time.  But to answer the question, about 45 

years. 

Q And have you had your own business during that same time 

period? 

A Yes, I set up English White Shipping on January the 1st, 

19 -- oh, so long ago I can't remember, 1975. 

Q How many ship valuations have you done since 1975, sir? 

A An impossible figure to guess, but I'm running at about 

300 a year now. 

Q Have you ever testified as an expert witness in the 

United States before? 

A Yes, I have. 
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Q Where was that? 

A In New Orleans. 

Q And what were you an expert or -- what were you qualified 

as an expert in, in that case? 

A I was an expert on quantum valuation. 

Q Was that for ships? 

A Yes, it was. 

Q Have you been accepted as an expert witness in 

proceedings in England regarding ship valuations? 

A Yes, I have. 

Q Have you testified in those proceedings? 

A Yes, I have. 

Q Approximately how many times? 

A Between 150, 200. 

MR. BINI:  Your Honor, I move to have Anthony 

English qualified as an expert in ship valuation. 

THE COURT:  Any voir dire?  

MR. JACKSON:  Very briefly, Your Honor. 

THE COURT:  Sure. 

MR. JACKSON:  Thanks.  

VOIR DIRE EXAMINATION

BY MR. JACKSON:  

THE COURT:  That is French, by the way. 

THE WITNESS:  Thank you. 

THE COURT:  With a Brooklyn accent. 
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MR. JACKSON:  Good morning ladies and gentlemen.  

THE JURY:  Good morning. 

Q Good morning, sir.  

A Good morning. 

Q Now, just so I understand, you've been in the business of 

ship valuation for approximately 45 years? 

A Well, more than that, probably about 55 years. 

Q And has that ship valuation role involved the valuation 

of ships throughout the world? 

A Yes, it does. 

Q In the course of your valuation of, or in the course of 

your training, have you taken any courses in the field of 

engineering? 

A I'm not a technical person in the slightest, no.  I'm 

not -- I'm absolutely not qualified to do any form of 

technical or superintendent work. 

Q But it's fair to say at this point you've done thousands 

of valuations of ships through the methodology that you 

described with Mr. Bini? 

A Could you repeat the question?  

Q I'm sorry.  

Is it fair to say at this point you have done 

thousands of valuations of ships through the methodology that 

you just talked about with the prosecutor?

A Yes. 
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Q Okay.  

MR. JACKSON:  Your Honor, we have no objection. 

THE COURT:  You are qualified as an expert, sir.  

Congratulations. 

THE WITNESS:  Thank you very much, Your Honor. 

THE COURT:  You are welcome, sir. 

You may continue your examination. 

MR. BINI:  Thank you, Your Honor.  

DIRECT EXAMINATION

BY MR. BINI: 

Q Did you receive a contract with the United States for 

your testimony? 

A I did. 

Q And did you agree to be paid at an hourly rate for that 

testimony? 

A I did. 

Q And what was that? 

A $350 an hour. 

Q Have you been paid yet, so far? 

A No. 

Q How much do you expect to receive? 

A I'm sorry?

Q How much money to you expect to receive for your -- 

A I'm expected to get about $7,500. 

Q Okay.  And has the United States also agreed to pay for 
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your flight from the United Kingdom and your hotel? 

A Yes, they did. 

Q And previously, did you prepare a valuation for the bank 

Credit Suisse? 

A Yes, I did. 

Q And were you paid in connection with preparing that 

valuation? 

A I was. 

Q How much were you paid for that, if you recall? 

A £7,500 sterling, which at the time was about $12,000. 

Q Did there come a time, sir, that you were approached by 

Credit Suisse regarding a boat valuation? 

A Yes, I was. 

Q And are you familiar with a name EMATUM? 

A I am. 

Q Was the boat valuation that you were approached regarding 

for boats in connection with a company called EMATUM in 

Mozambique? 

A Yes, it was. 

Q Who approached you about this boat valuation? 

A Credit Suisse, a gentleman called Mason Cranswick. 

THE COURT:  Spell that for the reporter please, sir. 

THE WITNESS:  M-A-S-O-N, C-R-A-N-S-W-I-C-K. 

Q And when, about, did Mason Cranswick approach you to do 

this valuation for Credit Suisse? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

English - direct - Bini

VB     OCR     CRR

2474

A Early December, 2015. 

Q Did you agree to do valuation, sir? 

A I asked if I could have a look at the details of the 

vessels before I committed myself, but I subsequently agreed 

to, yes. 

MR. BINI:  And if I could at this time offer 

Government's Exhibit 1603.  

THE COURT:  Any objection to 1603?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  It is admitted.  You may publish it to 

the jury and the witness. 

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibit 1603 received in evidence.) 

(Exhibit published.)  

THE WITNESS:  Yes, I'm looking at it. 

Q Do you recognize this contract, Mr. English? 

A I do. 

Q And is this a contract between Abu Dhabi MAR and EMATUM? 

A Yes, it is. 

Q How did you come to review this contract? 

A I signed a nondisclosure act with Credit Suisse before I 

got these details.  I was sent this piece of paper and I had a 

quick look through. 

Q Who sent you this contract, sir? 

A This was sent by Credit Suisse in Johannesburg again, the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

English - direct - Bini

VB     OCR     CRR

2475

same Mason Cranswick. 

Q And did you review the contract quickly in connection 

with your evaluation of the boats? 

A Yes, I did. 

MR. BINI:  And if we could look to the preamble. 

(Exhibit published.) 

Q Did you review this section, sir? 

A Yes, I did. 

Q And what was the contract for Abu Dhabi MAR to provide to 

EMATUM? 

A It was to provide an operation center, three trimarans, 

21 longliners which are the fishing boats, and three bait 

fishing trawlers, which are also fishing boats. 

Q What was your part of the valuation to be for? 

A I was asked to value the longliners and the three bait 

fishing trawlers. 

MR. BINI:  And if we can go to Roman numeral seven 

in the contract.  

(Exhibit published.) 

THE WITNESS:  Yes. 

Q Did you look at the total contract price for the 

contract? 

A Yes, I did. 

Q What did it indicate? 

A That the entire deal -- the entire package was to cost 
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$785,400,000 USD. 

Q Did you review the rest of the contract? 

A Briefly. 

Q And why was that? 

A Because the actual contents of it had no particular 

relevance to my ship valuation. 

Q Were you looking for additional information? 

A I was.  I was trying to identify the individual cost of 

each unit. 

Q Did you see that set out anywhere in the contract? 

A No, sir. 

MR. BINI:  And at this time, Your Honor, the 

Government would seek to admit Government's Exhibit 1604. 

THE COURT:  Any objection to 1604?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

MR. BINI:  Thank you, Your Honor. 

(Government's Exhibit 1604 received in evidence.) 

(Exhibit published.) 

Q What's the date of this particular e-mail, Mr. English? 

A The date is January the 13th. 

Q Of what year? 

A 2016. 

Q And is this shortly after Mr. Cranswick had approached 

you regarding this valuation? 
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A Yeah, about a month later, really. 

Q And is this an e-mail from you to Mason Cranswick? 

A Yes, it is. 

Q Did you write this after you had reviewed the contract 

that we just looked at? 

A Yes, it was. 

Q And I want to ask you to the look at the paragraph that 

begins:  In the valuation I am being asked to comment on a 

potential cost of U.S. $25 million each.  I don't see how I 

can do this, quite frankly. 

Mr. English, why did you write that to Mason 

Cranswick? 

A The reason is that at the time of asking when I got this 

total contract price of 785 million, I was looking to justify 

a valuation of my 24 tuna fishing boats.  I had already 

thought to myself that these little boats were probably worth 

between say, 5 million to $12 million each.  This times 24 

made something like $240 million and that gave me a difference 

here between 240 million and the actual contract price of 

nearly 800 million.  

And in my mind, working on the back of a piece of 

paper, this meant that the patrol boats and the other bits of 

operation here had to be costing something like 200 million 

each and it seemed to be impossible that I could justify if my 

boats were really going to be worth 240 million, certainly it 
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would appear that the other boats were either far too high and 

at that stage I thought well, I cannot justify this price of 

25 million each because it's not what the vessels were worth. 

So, I asked Mr. Cranswick should I proceed on the 

basis that I didn't think they could possibly be worth 

$25 million each. 

Q And how did Mason Cranswick respond? 

A He told me that they wanted the actual true value of the 

trawlers, not something to try and justify this contract 

price.  So, I carried out the work accordingly. 

Q And is your valuation chiefly based upon research? 

A Yes.  I do value quite a number of tuna boats.  Normally 

slightly larger than these ones, but I have a certain database 

in my office and it's possible from research to find out what 

these units are worth and what they cost and roughly, what 

they can earn.  So long as you have a license, it's quite easy 

to work out what these ships are worth.  

I call them ships because sometimes they're called 

ships, sometimes boats.  Excuse my complicated, convoluted 

style. 

Q Okay.  And do you need to go and actually see the boats 

in order to value them? 

A No, not normally. 

Q Why not? 

A As I say, I'm doing paper, we call them desktop paper 
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valuations, which literally means that.  I sit on my whatever 

comfortable seat in the office and look through the data and 

it's quicker and easier for me to establish a value from my 

computer and from research.  I don't need to go and see the 

ships themselves. 

Q In this particular case, did Credit Suisse ask you to 

travel to Mozambique and actually view the boats? 

A Yes, they did. 

Q And when about was that? 

A This was middle of January, 2016. 

Q Did you go with anyone to Mozambique in order to inspect 

the fishing boats? 

A I travelled from London to Joburg, and from Joburg I was 

met by Mr. Cranswick, and we traveled straight up to Maputo, 

which is Mozambique. 

THE COURT:  For those of us colonials, is Joburg 

Johannesburg?  

THE WITNESS:  Yes, Your Honor, I beg your pardon. 

THE COURT:  That's all right. 

Q Is that in South Africa, sir? 

A It is. 

Q And is that near Mozambique? 

A It's an hour's flight. 

Q Okay.  And when you went to Maputo in Mozambique, did you 

and Mason Cranswick go to view the fishing vessels? 
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A We did. 

Q Where were they? 

A They were all alongside a dock yard. 

Q Were they fishing? 

A They were not. 

Q Was that surprising? 

A It was. 

Q Did they appear to be ready for fishing? 

A No, I don't believe that they were.  They were all lying 

alongside.  There were some engineers on a couple of the 

boats, and the engines were being turned over, which is just 

what a skeleton crew do on a ship. 

Q And based upon inspection of the boats, could you tell 

whether the boats had been fishing? 

A I'm not an expert on what they -- whether they had been 

fishing, but a gentleman on board one of them said that only 

seven of them had -- 

MR. JACKSON:  0bjection, Your Honor. 

THE COURT:  Overruled.  

Finish your answer.  You can continue sir, what did 

he say?  What did the gentleman on board say?  I have 

overruled the objection. 

THE WITNESS:  I'm so sorry. 

THE COURT:  Why don't you read back the answer to 

the point of the interruption with the objection, which was 
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overruled, and then the witness can continue his answer from 

that point, Madame Reporter.  

(The requested portion of the record was read back 

by the Official Court Reporter.) 

THE COURT:  Go ahead, finish your answer, sir. 

THE WITNESS:  Am I allowed to answer?  

THE COURT:  Yes, I just said so. 

THE WITNESS:  Okay. 

A One of the gentleman on board said that only seven of 

them had actually ever operated. 

Q And did you prepare a report following your visit to 

Maputo and inspection of the ships? 

A I did. 

Q Did you submit that to anyone? 

A I did. 

MR. BINI:  At this time, Your Honor, the Government 

would seek to admit Government's Exhibit 1606 and 1606-A. 

THE COURT:  Any objection to 1606 and 1606-A?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  They are admitted.  You may publish. 

(Government's Exhibit 1606 and 1606-A received in 

evidence.) 

(Exhibit published.) 

MR. BINI:  Okay, if we can go to Government's 

Exhibit 1606. 
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(Exhibit published.) 

Q What's Government's Exhibit 1606, Mr. English? 

A Yes, I have it here.  This is my initial e-mail to Mason 

Cranswick attaching my report. 

Q What's the date of your e-mail? 

A This is 26 January, 2016. 

Q And did you indicate that you were sending the report and 

that later, you would send some photos? 

A Yes, it was. 

Q Okay.  

MR. BINI:  If we can go to Government's 

Exhibit 1606-A. 

(Exhibit published.) 

Q Is this a copy of your report, sir? 

A Yes, it is. 

MR. BINI:  At this time, I would ask if we could 

side-by-side 1606-A with 2954-A.  

(Exhibits published.) 

Q And if we can page through, I just want to ask the 

witness if 2954-A is another copy of his report.  

A Yes, it is. 

MR. BINI:  At this time, the Government would offer 

2954-A for the truth of the matter asserted. 

THE COURT:  Any objection?  

MR. JACKSON:  Same objection, Your Honor. 
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THE COURT:  Same ruling.  Your objection is 

overruled.  

It is admitted for that purpose. 

(Government's Exhibit 2954-A received in evidence.) 

THE COURT:  Go ahead, sir. 

MR. BINI:  If we could go back to 1606-A.

And I am going to ask you regarding or to look at 

page 3.  

(Exhibit published.) 

MR. BINI:  And the portion that's titled valuation.  

It's at seven, Ms. DiNardo, if you could expand that for the 

witness and the jury.  Thank you. 

THE WITNESS:  So, this is my valuation having seen 

the longliners and the tuna boats.  And I'm saying that it's, 

in my opinion, the value of each unit was between 10 to 15 

million. 

Q And was your valuation for the value of these boats as 

they existed at the time of sale in 2013? 

A Yes, and as new builds. 

Q And your -- what you set out in opinion in this report, 

was it based upon a reasonable degree of certainty based upon 

the professional standards applicable to ship valuation? 

A Yes, it was. 

Q What did you include in your valuation of each of the 

boats?  What items? 
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A I looked at the -- my instructions were to look at the 

boats and to come up with a valuation and the contract 

suggested that there were these items A to D.  And I made 

provision for a value in my valuations for these four items as 

well as the ships themselves. 

Q So, in your valuation you included the value of an 

equipment center? 

A Yes. 

Q And did you include the value of assistance with 

provision of new building facilities? 

A I made provision for them, yes. 

Q Did you include the value of a set of spare parts to be 

included with each vessel? 

A Yes. 

Q And did you include the value of training of the 

operators in Mozambique for these vessels? 

A Yes, it does. 

Q So, your valuation of 10 to $15 million per boat included 

the boats and all of these other supplies and services. 

A Yes, it did. 

Q And based upon your review of the boats at that time, did 

you think if the boats were actually operating that they could 

be successful? 

A I did. 

Q And did you include that in your report? 
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A I did. 

Q Were you also asked by Credit Suisse to check to see if 

there were weapons on the boats? 

A I was. 

Q Did you find any weapons? 

A I did not. 

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 1607 and 1607-A 

through E. 

THE COURT:  Any objection to 1607?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Any objection to 1607-A through E?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  They are admitted.  You may publish. 

(Government's Exhibit 1607 and 1607-A through E 

received in evidence.) 

(Exhibit published.) 

MR. BINI:  Thank you, Your Honor. 

Q First looking to 1607, what is that, Mr. English? 

A My introduction suggesting that I'm sending some 

photographs of the actual boats. 

Q Okay.  

MR. BINI:  And if we can go to 1607-A.  

(Exhibit published.) 

Q What does 1607-A depict? 
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A This is the start of a range of photographs which I took 

while I was down there alongside the dock. 

Q And if we can go to 1607-B.  

(Exhibit published.) 

A Again, more of the units lying alongside.

Q 1607-C. 

(Exhibit published.) 

A More of the same. 

Q 1608-D -- I'm sorry, 1607-D.  

(Exhibit published.) 

A Here they are again, you can see they're anchored up or 

rather sort of moored up, usually three to four abreast. 

Q 1607-E. 

(Exhibit published.) 

A Deck shots of the same units. 

Q What's a deck shot?

A Sorry, a photograph of the actual deck in the top 

right-hand photo.  The others are just profile shots. 

Q Okay.  

MR. BINI:  Your Honor, at this time the Government 

would seek to admit Government's Exhibit 1608. 

THE COURT:  Any objection to 1608?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  It's admitted, you may publish.

(Government's Exhibit 1608 received in evidence.) 
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MR. BINI:  And I would also ask to admit 1608-A 

through F. 

THE COURT:  Any objection to 1608-A through F?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  They are admitted.  You may publish. 

(Government's Exhibit 1608-A through F received in 

evidence.) 

(Exhibit published.) 

MR. BINI:  If we can go to 1608. 

Q Is that a follow-up e-mail from you to Mason Cranswick? 

A Yes. 

Q Were you sending him additional photos? 

A More photos. 

Q Okay.  

MR. BINI:  1608-A, if you can show that to the jury, 

Ms. DiNardo. 

(Exhibit published.) 

Q What is shown here? 

A This is again another profile shot of the notes along 

tune boats alongside. 

Q And then 1608-B? 

(Exhibit published.) 

A Same boats, still alongside. 

Q 1608-C? 

(Exhibit published.) 
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A These are the reels of the fishing -- fishing reels which 

are on the back of the boats, which the fishing wires are 

supposed to go round and the hooks are then attached to them. 

Q 1608-D? 

(Exhibit published.)

A These are internal shots.  

Q And what about 1608-E? 

(Exhibit published.) 

A Here we've got the galley, which was -- sorry, you've 

moved on.  

This is the washing facilities, two of the crew, 

maintenance crew and the engine room with the engine room 

plates showing the caterpillar main engine. 

Q Okay.  Were these boats fishing, sir? 

A I'm sorry?  

Q Were they fishing?  

A No, they were not.  They were all laid up, sorry.

MR. BINI:  At this time I'd like to show you, 

already in evidence, DX-9085.  

(Exhibit published.) 

Q Do you recognize this boat, sir?

A Yes.  It is one of the -- this is a picture of the 

trimaran patrol boat, sorry.  It was on the spec that they 

asked me initially to value. 

Q When Mason Cranswick initially asked you to do this 
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valuation what, if anything, did he ask you about this 

trimaran vessel? 

A Really just, could I value her. 

Q What did you tell him? 

A It was beyond my expertise.  I'm not proficient in that 

matter. 

Q And is that because it's a military-style boat? 

A Yes. 

MR. BINI:  No further questions, Your Honor. 

THE COURT:  Your witness.  

CROSS-EXAMINATION

BY MR. JACKSON:  

Q Good morning again, Mr. English.  

A Good morning again, sir. 

Q Now, Mr. English, I'm correct that your company really 

has two big specialties, right? 

A Yes. 

Q One of those has to do with demolishing ships and selling 

them, the parts, off for scrap? 

A No.  No, no.  That's far from what I do. 

Q Okay.  

A We sell and buy ships for trading purposes.  

Occasionally, we also sell ships for demolition, which is what 

you are saying, but I don't actually get involved with that. 

Q That's great.  
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So, what would be more accurate to say is one part 

of your business involves the purchase and sale of ships? 

A What part?  

Q The purchase and sale of ships? 

A Yes. 

Q And the other one involves valuation of ships? 

A Correct. 

Q Am I correct, Mr. English, that most of what you deal 

with are ships that are, for lack of a better term, 

second-hand market ships? 

A For valuations or for sale and purchase, sir?  

Q For valuations.  

A No, we deal with modern new build and/or all types.

Q Okay.  And we already talked about the fact that, as you 

described it, ship valuation isn't rocket science I think is 

the term you used with Mr. Bini? 

A Correct. 

Q And in fact, you would agree, it's not really a science 

at all, correct? 

A Yes, I do agree with that. 

Q Yeah.  There's something of an art to the skill of 

valuation of ships.  

A Could you repeat the question?  

Q Yes.  

There's something of an art to the valuation of 
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ships, correct? 

A I would like to hope so, sir, because it's my livelihood. 

Q And you would agree, that the valuation of ships is 

always a subjective determination, correct? 

A Correct. 

Q There's no such thing as the objectively accurate price 

of a ship.  

A I can, I can sometimes get it right within one percent, 

but I would say generally, three to four percent is pretty 

good. 

Q And, in fact, sometimes people who have reasonable 

opinions can differ in terms of what their opinion is of the 

valuation of a ship even more than that; 3 to 5 percent; 

correct? 

A Correct. 

Q Now, I think you talked about with Mr. Bini the fact that 

you are a very experienced witness in cases, correct? 

A I've been to a few. 

Q It's correct, you've testified as an expert witness in 

more than a hundred, correct? 

A Correct. 

Q Am I correct that all of those have been civil cases 

before this case? 

A Apart from one, which is Pertamina, but I'm going back a 

few years for that, yes.  (Continued on following page.)
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EXAMINATION CONTINUES

BY MR. JACKSON:   

Q Okay, so all but one, when you say Pertamina, what do you 

mean by that?

A It was an Indonesian company which still exists actually, 

which I was involved with several years ago.  

Q And there was some issue involving the Indonesian 

company?

A Indeed. 

Q Everything else you've been involved in has been either a 

civil case or some sort of arbitration, right? 

A Yes. 

Q You also talked about the fact that you've testified one 

time in the United States? 

A Yes, sir. 

Q And that was in a case called Ergon-St. James versus 

Privocean, correct? 

A She was called the Privocean, yes.  

THE COURT:  Would you spell that for the reporter, 

sir?  

THE WITNESS:  P-R-I-V, ocean, O-C-E-A-N.  

THE COURT:  Thank you, sir.  

Please continue.  

THE WITNESS:  Thank you, Your Honor.  

MR. JACKSON:  Thank you, Your Honor. 
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BY MR. JACKSON:

Q Now, am I correct this was a case where you were also 

determined to be an expert?

A Yes. 

Q And there was an also -- the company, you have been hired 

by one company, right? 

A Or two, actually.  One was Aukra Vard in Oslo and the 

other was the lawyer.  

Q And then there was a company on the other side of this 

civil case, correct? 

A Correct. 

MR. BINI:  Objection.  

THE COURT:  Had you finished your answer?  

THE WITNESS:  I'm sorry.  Yes, there was, Your 

Honor. 

BY MR. JACKSON:

Q And they also retained an expert, correct?

A Correct. 

Q You and that expert came to two very different valuations 

of the ship that was in question, correct? 

A Correct.

Q You valued it somewhere around $19 million, am I correct 

about that?

A Correct. 

Q And the other expert valued it almost 50 percent higher, 
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correct? 

A Correct.

Q He was also a person who was, as you understood, 

qualified in the field?

A He wasn't actually a ship broker, no. 

Q But he was a person that the Court determined was 

appropriate as an expert?

A Correct.

Q And what ended up happening was that the judge, 

ultimately, determined that your valuation was too low, 

correct?  

MR. BINI:  Objection.  

A I don't know what the outcome of the Court case was. 

MR. JACKSON:  Your Honor, we'd like to offer 

D-X11559.  If I could display it for the Government, the Court 

and -- the Government and the Court.  

THE COURT:  Any objection to this coming in?  

MR. BINI:  The Government objects.  

THE COURT:  Okay.  Let's have a sidebar.

(Sidebar held outside the hearing of the jury.)

(Continued on the following page.)
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(The following sidebar took place outside the 

hearing of the jury.) 

THE COURT:  So what's the objection?  

MR. BINI:  The objection is on a 403 basis, Your 

Honor, as unduly confusing.  

This calls for a mini litigation regarding this 

separate unrelated case.  The Government believes that he 

should be -- that defense counsel should be permitted to 

pursue the questions to attack the expert by questioning, but 

not by putting in a decision from a different judge in a 

different wholly unrelated case. 

THE COURT:  Is that the only basis of the objection?  

MR. BINI:  The other objection, Your Honor, would be 

that it is -- it's hearsay.  

And in addition, Your Honor, looking at the -- this 

out-of-court decision or different court decision, I'm not 

sure that the -- it's being characterized correctly that on my 

quick review it appears the judge actually split the 

difference between the various valuations. 

THE COURT:  Any other objection?  

MR. BINI:  Yes.  

Finally, Your Honor, witness has already testified 

that he was unaware of the decision. 

THE COURT:  Any other objection?  

MR. BINI:  We don't have any information outside of 
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this decision.  We don't have any -- we have been provided 

this just at sidebar for the first time. 

THE COURT:  Any other objection?  

MR. BINI:  That's it for the Government. 

THE COURT:  Overruled.  

MR. JACKSON:  Thank you.  

(Sidebar concluded.)

(Continued on the following page.)
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(In open court - jury present.) 

THE COURT:  Your objection is overruled.  You may 

publish for the jury.  

MR. JACKSON:  Thank you, Your Honor.  

Can we please display DX-11559, Mr. McLeod?  

(Exhibit published.)

EXAMINATION CONTINUING 

BY MR. JACKSON:

Q And if you can go to the page 1 very quickly on the right 

column where it says star 2?  

A Yes. 

MR. JACKSON:  Down at the very bottom, Mr. McLeod.  

If you could blow that up. 

Q Do you see there this decision makes reference to you, 

Mr. English?

A Yes. 

Q And he's making reference to your valuation at 

19 million?

A It is. 

MR. JACKSON:  And if we could go to the bottom of 

the next page in the second column.  

(Exhibit published.) 

MR. JACKSON:  Blow up the part.  

BY MR. JACKSON:

Q This is Part 3.  Do you see here this is a reference to 
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Mr. Larry Strouse, who was the other expert who came to a 

valuation of 27-million-and-change, correct?

A Correct.  

Q And he was using a different analysis than you were 

using, but you were both using reasonable analyses, 

theoretically, correct?

A Yes. 

MR. JACKSON:  And then if we can go to the final 

page.  

(Exhibit published.) 

BY MR. JACKSON:

Q Do you see here the Court, ultimately, indicated that it 

would find that the value of the vessel -- that a value of the 

vessel set at 23 million would be reasonable?

A Yes. 

Q And you see that the -- quote, the Court noted:  The 

ascertainment of value is not controlled by artificial rules.  

It is not a matter of formulas, but there must be a reasonable 

judgment having its basis in a proper consideration of all 

relevant facts.  

Do you see that language there? 

A Yes, I'm reading it, sir. 

Q Okay.  Thank you, Mr. English.  

MR. JACKSON:  You can take that down, Mr. McLeod.  

Thank you. 
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BY MR. JACKSON:

Q Now, if we can recall Government Exhibit 2954-A, which 

the prosecution put in evidence, and go to page 3.  

(Exhibit published.) 

Q There is some language here on page 3.  

MR. JACKSON:  If we could blow up where it says "in 

the case of tuna ships." 

A Yes. 

MR. JACKSON:  Can you see that, ladies and 

gentlemen, or do we need to pull that up for you more?  

A JUROR:  We see it. 

MR. JACKSON:  Thank you. 

BY MR. JACKSON:

Q Can you see that, Mr. English?

A Yes, I do. 

Q And what it says is that in the case of tuna ships, it is 

a very and highly unusual market, right?

A Correct. 

Q And you say there are very few ships actually reported 

sold and very few on offer for sale, right?

A That's correct.

Q And, Mr. English, what you were talking about there was 

the fact that tuna ships, as opposed to some other kinds of 

ships, are not exactly the easiest to value, right?

A Correct.
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MR. JACKSON:  If we can go to point 7 here on 

page 3.  

(Exhibit published.) 

BY MR. JACKSON:

Q One of the other things that Mr. Bini talked about with 

you was this valuation opinion here?

A Yes. 

Q And to be clear, the top range, the top of your range was 

15 million per boat, right?

A Correct.

Q Which would amount to a total value for these ships 

exceeding $300 million in your estimate, right?

A Right. 

Q So, no matter what, what you're talking about is your 

understanding that hundreds of millions of dollars' worth of 

ships were actually provided pursuant to this contract?

A Correct.

Q And you actually saw those ships in Maputo delivered, 

right?

A I did. 

Q Thank you. 

And you also talk about here a few different aspects 

of things that you factored into your valuation, like the 

equipment center, the training of operators, right? 

A Yes. 
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Q But to be very clear, Mr. English, you don't consider 

yourself an expert in the training of operators for tuna 

boats, right? 

A Correct.  

Q You also don't consider yourself an expert in the 

organization of equipment centers in southern Africa, right?

A Correct.

Q So it is possible that your valuation of those items in 

connection with the boats could be different if you had 

different information?

A It could be, sir, yes. 

Q Now, am I correct that you were -- you had some 

familiarity with CMN, the shipyard that built the boats before 

you did this project? 

A No, I do not. 

Q Okay.  But you looked into them?

A I did. 

Q And your understanding is that they were a shipyard that 

you understood had a good reputation?

A Indeed, I did. 

Q Thank you.  

MR. JACKSON:  Can we just look very quickly again at 

2954-A, page 3?  

(Exhibit published.) 

BY MR. JACKSON:
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Q There is also a portion where you note that valuing tuna 

boats is much more complicated.  

MR. JACKSON:  Can you blow that up?  

A I'm sorry, where are you pointing me?  

Q I'm sorry, Mr. English, can you see that?

A Yes, indeed. 

Q And one of the things that you wrote in this report is 

that it has to be stated the value of tuna boats is much more 

complicated and more difficult to perform than other tonnage 

and there has to be a certain amount of flexibility given when 

putting a value on them, correct? 

A Correct.

Q That was true when you wrote it and it's true now, right?

A Correct. 

MR. JACKSON:  Can you go to page 9 of the report?  

(Exhibit published.) 

BY MR. JACKSON:

Q One of the other things that you noted in your report is 

that this was a statement of opinion only, correct?

A Correct.

Q And you also said that it's not a representation of fact 

or of the correctness of the particulars of the information 

available to you on which your opinion was based, correct? 

A Yes.  

Q And part of what you were saying is that you were urging 
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your client, to whatever extent was necessary, to do its own 

independent valuation, in addition to using the information 

that you were providing?

A Well, if I can explain briefly.  

Q Please.

A This is a standard format, which is attached to the back 

of every valuation that we conduct.  So it's a piece of paper 

which has been produced by our legal people and approved by 

the Boards of Exchange in London, which is sort of the people 

that look after us, really, for ship brokers.  

So this is just a standard piece of paper which we 

produce.  I don't -- I don't wish to particularly say what's 

right and what's wrong about it because I didn't produce it.  

It's just something produced by our Legal Department.  

Q I understand.  

What you're saying is in your contracts that you use 

all the time, sometimes there are disclaimers that are put in 

there by lawyers that you don't have anything to do with?

A Correct. 

Q And, you know, you wouldn't necessarily believe, even 

though this is your report, that that information put in there 

is some sort of representation that other people should rely 

on?

A The -- the -- the valuations are my opinion. 

Q Right.  And you're expressly telling -- well, let me 
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just -- I understand, thank you.  

Now, if we can go to page 6 -- I'm sorry, page 5 of 

this document.  

(Exhibit published.) 

BY MR. JACKSON:

Q One of the other things that you noted, and we don't have 

to go through it all specifically, but if we can just blow up 

the part where we are talking about your valuation of the 

boats and you're talking about the hull and the bridge.

A Yes. 

Q What you were saying here was that the equipment, 

essentially, was in very good condition as you could see it?

A Yes, it was. 

MR. JACKSON:  Can we go to page 6?  

(Exhibit published.) 

BY MR. JACKSON:

Q You also noted at page 6 that the local ministry appeared 

to had not yet allocated certificates enabling the vessels to 

be given International Maritime Organization numbers?

A Yes, it was hearsay, obviously. 

Q That's what -- IMO stands for International Maritime -- 

A Yes, yes.

THE COURT:  This is not a cocktail party.  You have 

to wait for him to complete the question, sir, and then 

respond.  
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So put the question again and then respond, because 

I am sure the transcript is getting a little garbled. 

THE WITNESS:  Sorry, Your Honor. 

THE COURT:  Can you do that again, Mr. Jackson?  

MR. JACKSON:  Yes, of course, Your Honor.  

THE COURT:  Thank you. 

BY MR. JACKSON:

Q You understand the term IMO refers to International 

Maritime Organization?

A Yes. 

Q And what you learned from people that you spoke to during 

the course of this trip is that there had been -- what had 

hampered some of the use of the ships, essentially, was that 

certain permits hadn't been issued, right? 

A I'm not sure I understand the question. 

Q Well, you understood that certain certificates enabling 

the ships to be utilized fully hadn't been given, correct? 

A That's what I was told. 

Q By the way, Mr. Bini asked you about a gentleman that you 

spoke to who said that seven of the ships had been used for 

fishing?

A Yes. 

Q And he was saying that those ships had actually gone on 

fishing journeys, correct?

A That's what I was told. 
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Q You don't know who that gentleman was, right?

A I do. 

Q Oh, okay.  

But to be clear, you don't have personal knowledge 

as to whether or not the number of seven was completely 

accurate? 

A No. 

THE COURT:  Who was it who told you that, what's his 

name?  

THE WITNESS:  The gentleman on the left-hand side of 

the photograph in the engine room which we saw earlier, Your 

Honor. 

THE COURT:  Do you know his name?  

THE WITNESS:  I do not. 

THE COURT:  All right, go ahead.  

MR. JACKSON:  Thank you, Judge.  

BY MR. JACKSON:

Q You also make clear in your report, by the way, that the 

people that you met with at EMATUM were very helpful to you in 

your process, right?

A Charming. 

Q No one attempted to hide anything from you as far as you 

could see? 

A No, nothing -- nothing was done. 

Q Right.  And you noted that you were given every 
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opportunity to inspect any component of the boats that you 

wanted to inspect, right?

A Yes, we were. 

MR. JACKSON:  Can we go to page 7 of the report?  

(Exhibit published.) 

THE WITNESS:  Yes. 

BY MR. JACKSON:

Q This -- one of your conclusions that you summarize right 

here at the end of the report was that the boats were well 

designed and constructed for the local industry, right?

A Correct.

Q And when you said with the obvious exception of the bait 

boats, you weren't talking about the idea that the bait boats 

were substandard boats, were you? 

A No, no, no. 

Q Am I correct, Mr. English, that what you meant by that 

was that these boats were, perhaps, too nice for the purpose 

of doing bait work and they probably could be transformed into 

pure fishing boats, with the less expensive boat being used 

for bait, right?

A Yes, yes. 

Q You also indicated that there was no reason why, properly 

managed, these ships should not be able to earn their keep and 

provide a substantial revenue on the investment?

A Correct.  
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Q And that was your opinion and is still your opinion, 

correct? 

A It's still my opinion.  

Q Part of what you were talking about is the fact that you 

understood there to be value in there being a commercial 

fishing fleet for the Government of Mozambique? 

A Yes. 

Q You also understood that the poaching problem that the 

Government of Mozambique face in that part of the world was a 

real and significant problem?

A Correct.  

MR. JACKSON:  We can take that down, Mr. McLeod. 

BY MR. JACKSON:

Q Now, Mr. English, Mr. Bini went over some of the 

additional items in the contract that factored into your 

analysis, but there are other aspects of the contract that you 

didn't even attempt to value, right?

A Correct.

Q That included the military style boats that we talked 

about on your direct examination?

A Correct.

Q It also included certain Intellectual Property?

A Sorry, yes. 

Q And am I correct, Mr. English, that you would agree with 

me that it's possible if you factor all of those items 
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together, add them to your value, that the value of what was 

provided under the EMATUM contract could have been as high as 

$785 million?

A It could have been. 

Q Certainly, your testimony is not that the valuations in 

the contract -- that the value as set out in the contract is 

false? 

A No. 

Q To be very clear, Mr. English, before today, as far as 

you know, you've never sat in a courtroom with Mr. Jean 

Boustani or in any room with Mr. Jean Boustani? 

A No, I don't even know who he is, I'm afraid.  Sorry, 

Mr. Boustani. 

Q It's okay, he's used to it.  

And I'm correct that you're not aware of 

Mr. Boustani providing you with any false information in 

connection with you attempting to put together your report?  

MR. BINI:  Objection. 

THE COURT:  Overruled.  

You may answer.

A I've never -- never heard of Mr. Boustani until this -- 

well, until this trial came up.  

MR. JACKSON:  May I have a moment, Your Honor?

THE COURT:  You may.

(Pause.) 
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MR. JACKSON:  Thank you very much for your time, 

Mr. English.  

No further questions, Your Honor.  

THE COURT:  Redirect.  

THE WITNESS:  Thank you, sir.  

MR. BINI:  Your Honor, if I can use the ELMO 

briefly.  

THE COURT:  Yes, you may.  

MR. BINI:  Thank you.  

THE COURT:  No selfies, though, I told you that 

Mr. Bini. 

(Exhibit published.)

REDIRECT EXAMINATION

BY MR. BINI:   

Q Mr. English, defense counsel asked you about this other 

civil case, Ergon-St. James versus Privocean?

A Correct.  

Q And in that case your valuation was approximately -- do 

you get that?

A 19 million. 

Q 19 million.  

And the valuations by the witnesses for the other 

party, were they approximately 28 to 30 million?

A Correct.

Q And ultimately, did the court find that in that 
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particular case something in the middle of those estimates was 

reasonable?

A Correct.

Q And in connection with that case, looking to this 

Footnote 2 on the second page, did the other parties seek to 

exclude your testimony?

A They did, indeed. 

Q But did that judge find that you were eminently qualified 

to provide testimony on the sales of such ships?

A He did. 

Q And was that based on your running your own ship 

brokering company for more than 40 years?

A Right.  I've had a fair experience of ship valuations, 

and I hope -- hope most of them are correct.  So probably -- 

probably he thought I was okay. 

Q And he also indicated that you're a fellow in the 

Institute of Chartered Ship Brokers?

A Yes. 

Q Are you also a shareholder in the Baltic Exchange as the 

judge noted?

A I was then.  

Q And, sir, in that particular case you didn't have the 

opportunity to actually view the ships, is that right? 

A No. 

THE COURT:  Is it right, you did not view the ships?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

English - redirect - Bini

SAM     OCR    RMR    CRR     RPR

2512

THE WITNESS:  I did not view the ships, sir.  

BY MR. BINI:

Q In this particular case, did you actually view the ships? 

A No, I did not. 

Q I'm sorry, now I'm asking you about the case where you 

went to Mozambique.  

Did you actually view the ships that you 

testified --

A I viewed all 24, yes. 

Q And defense counsel asked you some questions regarding 

the overall price, the $785 million price of the EMATUM 

overall contract?

A Yes. 

Q And your estimate is, again, only as to the fishing 

boats?

A Correct.  

Q However, was your discomfort with the overall price of 

$785 million the reason why you reached out to Mason Cranswick 

in that e-mail that we reviewed?  

MR. JACKSON:  Objection. 

THE COURT:  Overruled.

A The -- I was -- I was -- I think I put in my notes that I 

was curious about the figure of 785 because it didn't give me 

any breakdown of each individual unit and I thought that the 

my boats should be worth, as I said, 10 to 15 max.  Whereas, 
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it would look as though I would have to value them at 

considerably higher, which I obviously was not prepared to do 

because they weren't worth that. 

Q So you didn't think they were worth $25 million each? 

A No, I did not. 

MR. BINI:  No further questions.  

THE COURT:  Thank you, sir.  You may step down.  

Have a nice safe trip back to London.  Your testimony has 

concluded. 

THE WITNESS:  Thank you, Your Honor.  It has been a 

pleasure. 

THE COURT:  Glad to hear it.  Thank you.  You may 

step down.

(Witness steps down.)  

THE COURT:  All right, ladies and gentlemen of the 

jury, we are going to take our 15-minute break.  

Please do not talk about the case, and you probably 

don't want to talk about New York football, such as it is.  

All right, we will see you in 15 minutes.  Thank 

you.  

(Jury exits.) 

THE COURT:  All right, you may be seated, everyone.  

The jury has left the courtroom.  

Do we have any procedural issues to address while 

the defendant is still present in the absence of the jury; 
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from the Government?  

MR. BINI:  Not for the Government, Your Honor. 

THE COURT:  From defense counsel?  

MR. JACKSON:  No, Your Honor; thank you.  

THE COURT:  All right, everyone, enjoy your 

15-minute break.  

MR. MEHTA:  Thank you, Your Honor.  

MR. BINI:  Thank you.

(Defendant exited the courtroom.) 

(Judge WILLIAM F. KUNTZ, II exited the courtroom.)

(Recess taken.)

THE COURTROOM DEPUTY:  All rise.  

(Judge WILLIAM F. KUNTZ, II entered the courtroom.)

THE COURTROOM DEPUTY:  Judge Kuntz is now presiding. 

THE COURT:  Thank you.  We have the appearances.  We 

are having the defendant produced.  

You may be seated, ladies and gentlemen.  

Do we have any procedural issues to address before 

we bring the jury back?  

MR. BINI:  Not for the Government.  

MR. SCHACHTER:  No, Your Honor, thank you.  

THE COURT:  Okay.  

Who is your next witness?  

MS. NIELSEN:  Your Honor, the Government calls Sean 

Mossman.  
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THE COURT:  Just take one second while the defendant 

is produced.  

Welcome back, Mr. Boustani.  

THE WITNESS:  Thank you. 

THE COURT:  And we will have the witness come 

forward now.  

And, Mr. Jackson, would you tell the CSO.  

Please come forward, sir.  

(Witness enters.) 

THE COURT:  Stand in that witness box.  We will 

bring the jury in and then we will have you sworn, sir.

(Pause.)  

(Jury enters.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, thank you very much.  Please be seated.  

We have a new witness.  

Mr. Jackson, would you administer the oath to the 

new witness, please?  

THE COURTROOM DEPUTY:  Please raise your right hand.  

Do you solemnly swear or affirm the testimony you 

are about to give the Court shall be the truth, the whole 

truth, and nothing but the truth, so help you God?  

THE WITNESS:  I do.

(Witness sworn.)

THE COURT:  Thank you, sir.  Please be seated.  
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I am going to ask you to pull that microphone, which 

you know is live, to you.  It will twist up and down.  

Please state your name and spell it, and as long as 

the green light is lit, it is on, and then counsel will 

inquire.  So state your name and spell it; and then you may 

inquire, counsel.  

THE WITNESS:  Sean Mossman, S-E-A-N, M-O-S-S-M-A-N.  

THE COURT:  Thank you.  

Counsel, you may inquire.  

MS. NIELSEN:  Thank you. 

(Continued on the following page.)
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S E A N   M O S S M A N,

called as a witness by the Government, having been duly 

sworn/affirmed by the Courtroom Deputy, was examined and 

testified as follows:

DIRECT EXAMINATION

BY MS. NIELSEN:

Q Good afternoon.

Mr. Mossman, can you tell us, please, where you 

work? 

A I work at Bloomberg LP. 

Q What is Bloomberg LP? 

A We are a software provider to professionals, primarily in 

the financial industry. 

Q And, Mr. Mossman, where is your office located?

A In Manhattan. 

Q And what is your position at Bloomberg LP?

A I am a software engineering manager. 

Q And what does a software engineering manager do?

A I'm responsible for directing the activities of the 

development team for a software component at Bloomberg. 

THE COURT:  You are going to have to keep your voice 

up a little bit, sir.  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Go ahead.

///
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BY MS. NIELSEN:

Q And how long have you worked for Bloomberg? 

A I've been there for 15 years. 

Q And what divisions at Bloomberg did you work in between 

2012 and 2016? 

A I was in the Instant Bloomberg Group. 

Q And what is Instant Bloomberg, Mr. Mossman?

A It is our embedded chat product as part of the 

professional service. 

Q And does Bloomberg have an e-mail?

A We do. 

Q And what is that called? 

A It's called Bloomberg Message.  

Q And are you familiar with Bloomberg Message, Mr. Mossman?

A I am, yes. 

Q How are you familiar with it?

A Message and IB are both very similar systems.  They are 

developed as part of the same group, and I worked closely with 

them on software design and architecture. 

Q And, Mr. Mossman, who can send an e-mail message using 

Bloomberg Message? 

A Any of our licensed users can send an e-mail. 

Q And how does a Bloomberg licensed user access Bloomberg's 

e-mail platform?

A They have to log into a terminal, whether that's their 
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desktop software or their phone, and they can use our 

application to send a message.  

(Continued on following page.)
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BY MS. NIELSEN:  (Continuing.)

Q You said a terminal.  What is a terminal? 

A That is the software that runs on the user's computer. 

Q So for those of us who are not very tech savvy, is that 

like opening up Outlook or Gmail? 

A Yes. 

Q What type of e-mail address do Bloomberg Message clients 

use when they send and receive e-mail.

A The Bloomberg users' addresses are all @Bloomberg.net. 

Q Mr. Mossman, once a client has created a message how do 

they send it to a recipient using the Bloomberg messaging 

application? 

A They compose it in the application and they would hit 

send. 

Q And what happens once a Bloomberg user sends a Bloomberg 

Message from his terminal or computer? 

A The data is transmitted to one of our data centers.  It 

is replicated across to another data center and then it is 

transmitted out to the recipients. 

Q What is a data center? 

A It's a location that has servers and network gear and 

other hardware that we use to provide our services. 

Q Where are Bloomberg data centers located? 

A In New York and New Jersey. 

Q Is that where Bloomberg's data centers were located 
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between 2012 and 2018? 

A Yes. 

Q And where in New York is the Bloomberg data center 

located? 

A In Orangeburg. 

Q And has the Bloomberg data center always been in 

Orangeburg between the years 2012 and 2018? 

A No. 

Q Where was it at some point other than Bloomberg during 

that timeframe? 

A In Manhattan. 

THE COURT:  Other than Orangeburg, you mean?  

MS. NIELSEN:  Other than Orangeburg.  That is 

correct, Your Honor.  Thank you. 

THE COURT:  You're welcome. 

BY MS. NEIL SEN:  

Q Can you describe for us what period of times Bloomberg 

data center was in manhattan versus Orangeburg? 

A For the purposes of message and IB we started moving to 

Orangeburg in -- I'm sorry, 2014 and we completed that in 

2016. 

Q So during the period between 2014 and 2016 where did 

Bloomberg messages transit through in New York? 

A Could you repeat the question. 

Q Between 2014 and 2016, through which data centers in New 
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York or which data center did Bloomberg messages transit? 

A They would have appeared in both data centers. 

Q And where is Bloomberg's data center in New Jersey? 

A In Dayton. 

THE COURT:  In where?  

THE WITNESS:  In Dayton, New Jersey. 

THE COURT:  Spell that for the reporter.  

THE WITNESS:  D-A-Y-T-O-N. 

THE COURT:  Thank you, go ahead. 

BY MS. NIELSEN: 

Q Has Bloomberg's New Jersey data center always been in 

Dayton between the years 2012 and 2018? 

A It has, yes. 

Q And what type of communications are transmitted between 

the Bloomberg data centers in New York and New Jersey? 

A All of our products transmit through both data centers. 

Q What other Bloomberg data centers, if any, were Bloomberg 

messages transmitted through other than the ones in New York 

and New Jersey that we've been talking about? 

A There were none. 

Q How do you know which data center a message will go to? 

A A message is sent to both data centers always. 

Q What so happens once a message arrives at either the New 

York or New Jersey data center? 

A It is copied across to the other data center and then 
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forwarded on to recipients as well as stored for later 

retrieval. 

Q And, so, is that the replication process that you 

mentioned earlier when we were discussing this? 

A Yes. 

Q And under what circumstances is a Bloomberg Message 

replicated from one data center to another? 

A In all circumstances. 

Q And what happens after a message is replicated from one 

data center to the other? 

A It is stored in both data centers for future retrieval. 

Q And how does the intended recipient of a Bloomberg 

ultimately receive and view the message? 

A If they're a licensed Bloomberg user, they would log into 

the application and they would access the message or IB 

application to pull up their communications. 

Q Did all of these -- 

THE COURT:  Channel your inner Lord Vader speech 

pattern as opposed to your inner Annie Hall or Wanda Sykes or 

Chris Rock.  In other words, slow it down. 

MS. NIELSEN:  Yes, Your Honor. 

BY MS. NIELSEN: 

Q Did the same process apply to all e-mail messages and 

chats sent using Bloomberg Message or Instant Bloomberg 

between 2012 and 2018? 
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A Yes, it did. 

Q And what identifies an e-mail message as a Bloomberg 

Message? 

A An e-mail message that is sent from a Bloomberg.net 

e-mail address would be a Bloomberg Message. 

MS. NIELSEN:  And, Ms. DiNardo, would you bring up 

Government Exhibit 401-B in evidence?  

Your Honor, may we publish?  

THE COURT:  It's in evidence.  You may publish. 

(Exhibit published.) 

MS. NIELSEN:  Ms. DiNardo, would you please -- 

THE COURT:  Counsel, twist that mic to you. 

MS. NIELSEN:  Ms. DiNardo, would you please blow up 

the top of the e-mail?  

BY MS. NIELSEN:  

Q Mr. Mossman, would you read the e-mail address at the top 

of the page?  

A It is Sahilt@Bloomberg.net. 

Q What type of Bloomberg product does this e-mail address 

identify this as? 

A It looks like a Bloomberg Message. 

MS. NIELSEN:  Ms. DiNardo, would you please pull up 

Government Exhibit 5103 in evidence. 

(Exhibit published.)

BY MS. NIELSEN:
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Q Would you please read the From e-mail address at the top 

of the page? 

A That is from cbalster2@bloomberg.net. 

Q And what type of Bloomberg product does this e-mail 

address signify? 

A A Bloomberg Message. 

MS. NIELSEN:  Ms. DiNardo, would you please bring up 

Government Exhibit 401-A. 

(Exhibit published.)

BY MS. NIELSEN:

Q Mr. Mossman, looking at the From line, what type of 

Bloomberg product does this e-mail message -- this e-mail 

address signify? 

A This would be a Bloomberg message. 

Q And could you tell us the date, please, of this e-mail 

message? 

A The date says September 30, 2013. 

Q And to which data centers would this Bloomberg Message 

have transmitted on that date? 

A It would have been transmitted to both our New York and 

New Jersey data centers. 

Q Where was the New York data center located on that date? 

A It was located in Manhattan. 

MS. NIELSEN:  Your Honor, may I confer?  

THE COURT:  You may.  
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MS. NIELSEN:  No further questions at this time. 

THE COURT:  Your witness. 

MR. JACKSON:  We have no questions, Your Honor. 

THE COURT:  You may step down. 

(Witness excused.) 

THE COURT:  Call your next witness. 

MS. MOESER:  Your Honor, the Government calls David 

Wildner. 

THE COURT:  Please get the witness and have him come 

forward to be sworn.  Come forward to be sworn, sir.  The 

Court deputy will swear you in.  

(Witness approaches.)

THE COURTROOM DEPUTY:  Raise your right hand. 

(Witness sworn/affirmed.) 

THE COURT:  Be seated, sir.  I'm going to ask you to 

sit down and pull this microphone towards you.  It will swivel 

like this.  State your name and spell it clearly for the Court 

Reporter and then counsel will inquire.  State and spell your 

name please.  

THE WITNESS:  My name is David Wildner, D-A-V-I-D 

W-I-L-D-N-E-R. 

THE COURT:  Thank you, sir. 

You may inquire, counsel.  

(Continued on the next page.)

///
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DAVID WILDNER, 

called by the Government, having been

first duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY MS. MOESER:   

Q Mr. Wildner, where do you work? 

A At the Bank of New York Mellon. 

Q What is the Bank of New York Mellon? 

A The Bank of New York Mellon is a large financial 

institution that provides financial services to banks 

internarially, financial institutions around the world and 

large Fortune 500 companies and large corporations around the 

world. 

Q Where is the Bank of New York Mellon located? 

A Our headquarters is at 240 Greenwich Street, New York, 

New York. 

Q When was the Bank of New York Mellon established?

A It was established in 1784 by Alexander Hamilton. 

Q How long have you worked at Bank of New York Mellon? 

A Since June of 2006. 

Q What did you do before June of 2006? 

A For approximately two years before that, I was a global 

anti-money laundering officer for the Citigroup private bank 

and for the 20 years preceding that I was employed by the New 
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York City Police Department. 

Q What's your position at the Bank of New York Mellon? 

A I'm the U.S. head of anti-money laundering and terrorist 

financing. 

Q And you mentioned earlier but can you tell the jury about 

the kinds of clients the Bank of New York Mellon serves? 

A Yes.  We service, like I said, large global financial 

institutions around the world, non-bank financial 

institutions; so broker/dealers, clearing firms for 

securities, other banks, credit unions, municipalities, 

governments around the world. 

Q What kind of services do you offer these clients at Bank 

of New York Mellon? 

A A number of services.  We do clearing services in U.S. 

dollars, in Euro, in pound sterling.  We do largely custody 

work, holding assets for banks and/or financial institutions.  

We're the largest global custodian.  We hold about $35 

trillion in assets under custody.  We do back office work for 

banks around the world and financial institutions.  Pay 

dividends out as directed.  Hold them for others.  We do bonds 

deals. 

THE COURT:  I ask you to slow it down a little bit, 

sir.  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Go ahead.
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A We do bond deals for companies that are issuing bonds 

where they ask us to make payments to their bondholders and we 

represent the bondholders. 

Q You mentioned clearing in U.S. dollars, what is clearing 

in US dollars? 

A The clearing business is a matter of -- it's the 

intermediary role in a corresponding banking network.  So 

banks around the world -- around the world business is done 

primarily in United States dollars and banks around the world 

service customers that buy and sell goods and those goods are 

usually paid for denominated in dollars. 

So the buyer of a -- of a piece of machinery would 

need to send the payment to the supplier who built the 

machinery.  That's usually done in dollars.  Our institution 

connects the two ends of the transaction by taking money from 

one bank and handing it off to another. 

Q And you mentioned correspondent banking.  What is 

correspondent banking?  

A So correspondent bank is a situation where one bank has a 

relationship with another bank.  So you process payments for 

them, trade documents for them.  You act as their -- their 

connection to a network. 

Q How does the Bank of New York Mellon process 

transactions? 

A We receive instructions from our clients for -- we 
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receive instructions from other banks and execute those 

payments forward. 

Q Does the Bank of New York Mellon use data centers or 

operations centers to process those orders? 

A Yes.  We have a number of data centers and operations 

centers.  We have one in Tennessee.  One data center in 

Tennessee.  We have another data center in New Jersey.  We 

have an operation center in an Oriskany, O-R-I-S-K-A-N-Y, New 

York and another operation center in Lake Mary, Florida near 

Orlando. 

Q And where does Bank of New York Mellon maintain the books 

and records for its clients' accounts? 

A At our that headquarters at 240 Greenwich Street in 

Manhattan. 

Q Is that where you work at, the headquarters? 

A Yes. 

Q Did the Bank of New York Mellon provide documents to the 

Government in this matter? 

A Yes, it did. 

Q Showing you Government Exhibit 1201 already in evidence.  

MS. MOESER:  Can we show the bottom of this page, 

Ms. DiNardo?  

(Exhibit published.)

BY MS. MOESER:

Q Mr. Wildner, what is this document? 
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A It's a copy of a statement from First Gulf Bank around 

their money laundering program. 

Q And showing you Government Exhibit 1201-1 already in 

evidence.  

(Exhibit published.) 

A Yes. 

Q And, Mr. Wildner, what is this document? 

A It's a -- it's a copy of a payment instruction. 

Q Is this from Bank of New York Mellon? 

A Yes, it is. 

Q How does the Bank of New York Mellon create these records 

and maintain these records? 

A In the ordinary fashion we receive them and we maintain 

them electronically. 

Q At the time that they -- you maintained them at the time 

they are created? 

A Yes.  It's contemporaneous to when the transaction 

occurs.  

THE COURT:  Do you maintain them in the ordinary 

course of business?

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Go ahead. 

BY MS. MOESER:  

Q Showing you Government Exhibit 1201-2 already in 

evidence.  
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(Exhibit published.) 

BY MS. MOESER:  

Q Mr. Wildner, what is Government Exhibit 1201-2?

A It appears to be the first page of a statement of account 

for an account that we hold at the Bank of New York. 

Q Who is the customer? 

A In this case, the customer is First Gulf Bank's Abu Dhabi 

branch. 

Q What's the account number? 

A The account number is -- 

THE COURT:  Would you blow it up or do you want to 

give him an eye test. 

A 8900329165. 

Q And where is this bank account located? 

A At 240 Greenwich Street in New York. 

Q And what kind of account is this? 

A It's a demand deposit account. 

Q What's a demand deposit account? 

A Just like a regular checking account. 

Q Showing you Government Exhibit 1201-3 already in 

evidence.  

(Exhibit published.) 

BY MS. MOESER: 

Q Mr. Wildner, what's Government Exhibit 1201-3? 

A Again, it appears to be the front page of the statement. 
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Q Who is the customer? 

A CSFB International, Boston International. 

Q What's the account number? 

A 8900360968. 

THE COURT:  CSFB stands for Credit Suisse First 

Boston?  

THE WITNESS:  That's correct, Your Honor. 

THE COURT:  Go ahead.

MS. MOESER:  Thank you, Your Honor. 

BY MS. MOESER:  

Q Where is the account located? 

A 240 Greenwich Street, New York. 

Q What kind of bank account is this? 

A Again, it's a demand deposit account. 

Q Showing you Government Exhibit 1201-4, already in 

evidence.  

(Exhibit published.) 

BY MS. MOESER:  

Q What's this, Mr. Wildner? 

A It's the -- it appears to be the first page of a 

statement for demand deposit account. 

Q Who is the customer? 

A Credit Suisse AG London branch. 

Q What's the bank account number? 

A 8900361034. 
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Q And where is the account located? 

A At 240 Greenwich Street, Manhattan. 

Q Showing you Government Exhibit 1201-I-2 already in 

evidence.  

(Exhibit published.) 

BY MS. MOESER:  

Q Mr. Wildner, can you see that? 

A Yes, I can. 

Q What is this? 

A This is a copy of a message instruction for a 

transaction. 

Q What's the date on the transaction? 

A The instruction date is March 21, 2013. 

MS. MOESER:  We can take that down, Ms. DiNardo. 

BY MS. MOESER:  

Q What's the value of the transaction? 

A The value -- I'm going to have to count all the zeros.  I 

apologize.  $327,900,000. 

THE COURT:  What is the number again?  Let's be 

sure.  

THE WITNESS:  $327,900,000. 

THE COURT:  Thank you, go ahead. 

BY MS. MOESER:  

Q Who sent the transaction? 

A The ordering customer of the transaction was Credit 
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Suisse AG London branch. 

Q And who is the ultimate beneficiary of the transaction? 

A Privinvest Shipbuilding SAL. 

Q And looking towards the bottom left, what's the 

bank-to-bank information on the transaction? 

A I can't see it yet.  Well, it's -- 

MS. MOESER:  If I can get you to scroll down, 

Ms. DiNardo.  Thank you. 

A /BNF/Proindicus. 

MS. MOESER:  Ms. DiNardo, if you can go to the 

middle, up a little bit.  If you can blow up the -- kind of 

the bottom left quadrant there.  

BY MS. MOESER:  

Q What type of transaction is this, Mr. Wildner? 

A Excuse me?  

Q How is this transaction -- 

MS. MOESER:  Ms. DiNardo, actually can you come out 

of that?  

BY MS. MOESER:  

Q Is this a book-to-book transaction? 

A I need to see the top of the page to be able to tell you 

that. 

MS. MOESER:  Can you scroll up, Ms. DiNardo?  

A Yes, this is a book-to-book transaction. 

Q What's a book-to-book transaction? 
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A In conducting a payment, there are times where the 

originating bank and the beneficiary bank both hold accounts 

with the Bank of New York Mellon.  So we'll do what's called a 

book-to-book transfer.  We'll debit one bank and credit 

another.  So from one book to the other. 

Q That's reflected on the books and records that Bank of 

New York Mellon maintains in New York? 

A That's correct. 

Q And earlier I directed your attention to the bank-to-bank 

information at the bottom left?

MS. MOESER:  Can you scroll down, Ms. DiNardo? 

BY MS. MOESER: 

Q What is bank-to-bank information? 

A It's a field in a payment message that could be populated 

or not.  It's an optional field.  Sometimes it's populated 

with information sometime it isn't.  It's a free-form text 

field where the originating financial institution can add 

additional data. 

Q Did Bank of New York Mellon populate this field? 

A No.

MS. MOESER:  You can go out of that Ms. DiNardo.  

BY MS. MOESER: 

Q Mr. Wildner, is this an international transaction that 

went through the United States? 

A Yes. 
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Q Showing you Government Exhibit 1201-A-3 already in 

evidence.  

(Exhibit published.) 

Q What's the date of this transaction, Mr. Wildner -- what 

is this Mr. Wildner?  

A It's a record reflecting a wire transaction. 

Q What's the date of the wire transaction? 

A June 26, 2013. 

Q What's the value of the wire transaction? 

A $10 million U.S. 

THE COURT:  Are you sure about that?  

Q Yeah.

A I apologize, $1 million U.S. 

THE COURT:  Are you sure about that?  

THE WITNESS:  I am now, sir.  That's why I don't do 

the books. 

THE COURT:  I used to be a bank.  Lawyer so I always 

made my bankers do it over and over again until they got it 

right. 

BY MS. MOESER:  

Q Who is the sender of the transaction, Mr. Wildner? 

A I can't tell.  

MS. MOESER:  Blow up the last section down, 

Ms. DiNardo.

A Privinvest Shipbuilding SAL Holding. 
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MS. MOESER:  And if we could go to the bottom right 

quadrant, go down a little bit.  

Q Who is the receiver of the transaction? 

A The ultimate beneficiary is Andrew Pearse with what 

appears to be an account number.

MS. MOESER:  If we could go to the left side at the 

bottom.  Blow that up, Ms. DiNardo.  

BY MS. MOESER: 

Q Did this transaction go through Bank of New York Mellon? 

A Yes. 

Q Did it go through any other U.S. Bank? 

A Yes it did.

Q Which U.S. bank? 

A J.P. Morgan Chase. 

Q Where is that located? 

A 4 MetroTech here in Brooklyn. 

Q And what type of transaction is this transaction? 

A This is what's called a chip payment or a clearing house 

payment. 

Q How do you know that? 

A When you look at the payment where it says "CR/pay" it 

has all of those zeros and to and type or TYP, NBR.  That's 

because J.P. Morgan Chase and Bank of New York Mellon are both 

members of the clearing house which is an association of 

banks.  They're to clear payments.  J.P. Morgan's member 
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number is number 2.  So we clear each other's payments 

basically on credit to each other and then we just settle up 

at the end of the day between ourselves. 

Q And you said "chips" is that another word for clearing 

house? 

A Clearing house. 

Q Is this another international transaction that went 

through the United States, Mr. Wildner? 

A Yes, it is. 

Q Showing you Government Exhibit 1201-C-2 already in 

evidence.  

(Exhibit published.) 

MS. MOESER:  If we can blow up just the middle, just 

the type, Ms. DiNardo, that will help a little bit.  Scroll 

up, Ms. DiNardo?  

BY MS. MOESER:  

Q Mr. Wildner, what's the date of this transaction? 

A July 7, 2013. 

Q And who sent this transaction? 

A Privinvest Shipbuilding SAL Holding. 

Q And what's the value of this transaction? 

THE COURT:  Take your time. 

A $1 million. 

Q Who is the ultimate beneficiary of this transaction? 

MS. MOESER:  If we can go down a little bit, 
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Ms. DiNardo, to the right. 

A Jean Emile Boustani with which appears to be an account 

number. 

Q Do you know Jean Emile Boustani? 

A No, I don't. 

Q And if we can go to the left, Ms. DiNardo.  Did this 

transaction go through Bank of New York Mellon? 

A Yes. 

Q Did it go through any other U.S. Bank? 

A Yes. 

Q Which other Wang? 

A J.P. Morgan Chase. 

Q Is this an international transaction that went through 

the United States? 

A Yes, it is. 

Q Showing you Government Exhibit 1201-A-4 already in 

evidence.  

(Exhibit published.) 

BY MS. MOESER:  

Q What's the date of this transaction? 

A July 25, 2013.

Q And who is the sender?  

A Privinvest Shipbuilding SAL Holding. 

Q What's the value? 

A $1 million. 
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Q What type of transaction is this? 

A It's a chip payment. 

Q Who is the recipient or the ultimate beneficiary? 

A Andrew Pearse with what looks to be an account number. 

Q Do you know Andrew Pearse? 

A No, I don't. 

Q Showing you Government Exhibit -- let me ask, did this 

transaction go through any U.S. banks besides Bank of New York 

Mellon? 

A Yes. 

Q Which other U.S. Bank? 

A It went through J.P. Morgan Chase. 

Q Showing you Government Exhibit 1201-A-5 in evidence.  

THE COURT:  Where was J.P. Morgan Chase?  

THE WITNESS:  Here in Brooklyn, Your Honor. 

THE COURT:  Go ahead. 

BY MS. MOESER:  

Q What's the date of this transaction, Mr. Wildner? 

A Well, the instruction was received on September 1st, but 

the date of the execution is September 3rd. 

Q Why would there be a difference between the instruction 

and the execution dates? 

A It could be a number of reasons.  We could have gotten 

the payment after hours.  They could have instructed us not to 

pay until September 3rd.  We could have had to stop it for any 
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screen purposes.  There's -- it's not entirely unusual. 

Q And who sent this transaction? 

A Privinvest Shipbuilding SAL holding. 

Q And who received this transaction?  Who's the ultimate 

beneficiary?

A Andrew Pearse with what appears to be an account number. 

Q What's the value of this transaction? 

A $1 million. 

Q What type of transaction is this? 

A It's a chip payment. 

Q If we can go down a little bit, did this transaction go 

through any U.S. banks in addition to Bank of New York Mellon? 

A Yes, it did. 

Q Which bank? 

A J.P. Morgan Chase in Brooklyn. 

Q Showing you Government Exhibit 1201-J-5.  

(Exhibit published.)

BY MS. MOESER:

Q What's the date of this transaction Mr. Widner? 

A October the 11, 2013. 

Q What's the value of the transaction? 

A Lots of zeros. 

THE COURT:  Count them.  It matters. 

A $312,900,000. 

MS. MOESER:  And if we can go up a bit, Ms. DiNardo.  
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Q Who's the sender of this transaction? 

A The sender of the transaction is Credit Suisse AG. 

Q And who is the ultimate beneficiary of the transaction?  

MS. MOESER:  The lower -- the lower right quadrant, 

Ms. DiNardo, if you can blow that up?  There you go.  

A Abu Dhabi Mar LLC, with what looks like an account number 

above it. 

Q Is this an international transaction that between the 

through the United States? 

A Yes, it is. 

Q Showing you Government Exhibit 1201-B-1 already in 

evidence.  

(Exhibit published.)

BY MS. MOESER:

Q What's the date of this transaction Mr. Wildner? 

A October 23, 2013. 

Q And what's the value of this transaction?

A $800,000 U.S.

MS. MOESER:  If we can go down a little bit, 

Ms. DiNardo. 

BY MS. MOESER:  

Q Who is the ordering customer?  

MS. MOESER:  If we can blow up the right-top 

quadrant. 

Q Who is the ordering customer, Mr. Wildner? 
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A Logistics INTL SAL (offshore) AUH. 

MS. MOESER:  And if we can go to the bottom left 

quadrant, Ms. DiNardo, and blow that up. 

BY MS. MOESER:  

Q Who is the ultimate beneficiary of this transaction? 

A Surjan Singh. 

Q Do you know Surjan Singh? 

A No, I don't.

Q Did this transaction go through the Bank of New York 

Mellon? 

A Yes. 

Q Any other U.S. Bank? 

A Yes. 

Q Which U.S. Bank? 

A J.P. Morgan Chase Brooklyn. 

Q Was this an international transaction that went through 

the United States? 

A Yes. 

Q Can we go back to 1201-J-5 for a minute?  

(Exhibit published.) 

MS. MOESER:  Down to the bottom, "Bank Information."  

Ms. DiNardo, blow up the lower half.  

BY MS. MOESER:  

Q What's the bank-to-bank information on 1201-J-5? 

A It says /BNF/EMATUM. 
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Q If we can go to Government Exhibit 1201-B-2 already in 

evidence.  

(Exhibit published.)

BY MS. MOESER:

Q Mr. Wildner, what's the date of this transaction? 

A November 27, 2013. 

MS. MOESER:  If we can blow up the left top side, 

Ms. DiNardo. 

BY MS. MOESER:  

Q What's the value? 

A 800,000 U.S. 

Q What's the ordering customer? 

A Logistics INTL SAL (off store) AUH. 

Q If we can scroll down in this section a little bit, 

Ms. DiNardo? 

BY MS. MOESER:  

Q What type of transaction is this, Mr. Wildner? 

A It's a chip payment.  

MS. MOESER:  Can we go to the right, Ms. DiNardo and 

down a little bit.  

BY MS. MOESER:  

Q Who is the ultimate beneficiary? 

A Surjan Singh with what looks like an account number above 

his name. 

Q Did this transaction go to the Bank of New York Mellon? 
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A Yes, it did. 

Q Did it go through any other U.S. Bank? 

A Yes, it did. 

Q What other one? 

A J.P. Morgan Chase in Brooklyn. 

Q Is this an international transaction that went through 

the United States? 

A Yes, it did. 

Q Showing you Government Exhibit 1201-E-21.  

(Exhibit published.) 

BY MS. MOESER:  

Q What's the date of this transaction, Mr. Wildner? 

A November 26, 2013. 

Q And who is the sender over to the right.  

MS. MOESER:  If we can blow up the right section, 

Ms. DiNardo.  

BY MS. MOESER:  

Q Who is the ordering customer? 

A Logistics INTL SAL (offshore) AUH. 

MS. MOESER:  Can we go to the left, Ms. DiNardo?  

BY MS. MOESER:  

Q What's the value of the transaction? 

A $400,000, U.S. 

MS. MOESER:  And can we go to the bottom right 

quadrant, Ms. DiNardo. 
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BY MS. MOESER:  

Q Who is the ultimate beneficiary of the transaction, 

Mr. Wildner?  

A LIFO International General Trading LLC with what looks 

like an account number above them. 

MS. MOESER:  If we can come out of that, 

Ms. DiNardo.  Sort of highlight all of the information.  Can 

we draw back a little bit?  Can we draw out to see more of the 

transaction?  Can we blow up all the transaction involved.  

That's good. 

BY MS. MOESER:  

Q Mr. Wildner, can you tell what kind of transaction this 

is?  Is it a book-to-book transaction? 

THE COURT:  It's not really legible. 

MS. MOESER:  Can we make the four -- yeah, that's 

it. 

A Yes, this is a book-to-book transaction. 

Q Showing you Government Exhibit 1201-H-3 already in 

evidence.  

(Exhibit published.) 

BY MS. MOESER:  

Q What's the date of this transaction, Mr. Wildner? 

A April 2, 2014. 

Q And looking to the top left, what's the value? 

A $1 million U.S. 
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Q Who is the ordering customer? 

A Logistics INTL SAL (offshore) AUH.

MS. MOESER:  Looking over towards the bottom right, 

Ms. DiNardo, if you can scroll over.  

Q Who is the ultimate beneficiary of this transaction? 

A AYJ Trading FZZ FZC with what looks like an account 

number above of it. 

MS. MOESER:  If we can look to the bottom left, 

Ms. DiNardo.  

Q What kind of transaction is this, Mr. Wildner? 

A It's a chip payment. 

Q Did this transaction go through the Bank of New York 

Mellon? 

A It did. 

Q Did it go through any other U.S. Bank? 

A Yes.  It went through the Bank of America. 

Q Where is the Bank of America located? 

A This branch is located in Manhattan.  100 West 33rd 

Street. 

Q Showing you Government Exhibit 1201-G-1 already in 

evidence.  

(Exhibit published.)

BY MS. MOESER:

Q What's the date of this transaction, Mr. Wildner? 

A April 9, 2014. 
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Q In we can look at the top left.  What's the value of the 

transaction? 

A $1 million U.S. 

MS. MOESER:  Can we scroll down a little bit, 

Ms. DiNardo?  

BY MS. MOESER:  

Q Who is the ordering customer? 

A Logistics INTL SAL (offshore) AUH. 

Q What type of transaction is this, Mr. Wildner? 

A It's a chip payment. 

Q Did this transaction go you the Bank of New York Mellon? 

A Yes. 

Q Did it go to any other U.S. bank? 

A Yes, it went through Citibank. 

MS. MOESER:  If we can go to the right, Ms. DiNardo.  

BY MS. MOESER:  

Q Who is the ultimate beneficiary of this transaction? 

A MS International Trading FZCO with what appears to be an 

account number above the name. 

Q Is this a transaction that went through the United 

States, Mr. Wildner? 

A Yes, it did. 

Q Showing you Government Exhibit 1201-G-2 already in 

evidence.  

(Exhibit published.) 
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BY MS. MOESER:  

Q What's the date of this transaction, Mr. Wildner? 

A May 28, 2014. 

Q And looking to the left, what's the value? 

A $976,000 U.S. 

MS. MOESER:  And down on the left, Ms. DiNardo, a 

little bit further down.  Yeah. 

BY MS. MOESER:  

Q Who is the ultimate beneficiary of this transaction? 

A MS International Trading FZCO with what appears to be an 

account number above their name. 

Q What kind of transaction is this? 

A It's a chip payment. 

Q Did this go through of Bank of New York Mellon? 

A Yes, it did. 

Q Did it go through any other U.S. bank? 

A Yes, Citibank in Manhattan. 

Q This is an international transaction that went through 

the United States? 

A Yes, it is. 

(Continued on the following page.) 
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(continuing) 

MS. MOESER:  May I have a moment, Your Honor?  

THE COURT:  You may. 

(Pause in the proceedings.)s. 

MS. MOESER:  No further questions, Your Honor. 

THE COURT:  Any corrosion?  

MS. DONNELLY:  Yes. 

CROSS EXAMINATION

BY MS. DONNELLY:  

Q Good morning.  

A Good morning. 

Q My name is Casey Donnelly and I represent Mr. Boustani 

and I just want to ask you a few, hopefully, very simple 

questions. 

MS. DONNELLY:  Your Honor, may I publish 

GX-1201-C-8, which is already in evidence?  

THE COURT:  You may.  You may publish.  

Q Mr. Wildner, this is an internal Bank of New York 

Mellon -- can you see it?  

THE JURY:  No. 

(Exhibit published.) 

Q Are you able to see it, Mr. Wildner? 

A Yes, I can. 

Q This is an internal Bank of New York Mellon document, 

correct? 
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A That's correct. 

Q And I want to start by directing your attention to the 

part of this record that says:  Privinvest Ship Building SAL 

Holding. 

Do you see that? 

A Yes. 

Q And do you see that it represents that Privinvest, its 

address is in Abu Dhabi, correct? 

A Yes. 

Q And this record represents that Privinvest has an account 

with First Gulf Bank, correct?  That's on the left-hand side? 

A It purports that, yes. 

Q And First Gulf Bank is also located in the United 

Arab Emirates, correct? 

A That's correct. 

Q And so, just to be clear, this record isn't representing 

that Privinvest has an account at Bank of New York Mellon, 

correct? 

A That's correct. 

Q It's First Gulf Bank that has the account at Bank of 

New York Mellon, correct? 

A That's correct. 

Q And then, am I correct that what this record is 

demonstrating is that Bank of New York debited $1 million from 

the monies that are in First Gulf Bank's account, correct? 
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A That's correct. 

Q This does not represent The Bank of New York debited 

monies from Privinvest's account, correct? 

A That's correct. 

Q And then, if I understand your testimony, this record 

demonstrates that Bank of New York would have sent an 

instruction to JP Morgan Chase and JP Morgan Chase would have 

been instructed to credit an account at JP Morgan Chase that 

was held by a bank called Abu Dhabi Commercial Bank. 

Do you see that? 

A Yes. 

Q And Abu Dhabi Commercial Bank is in the United 

Arab Emirates, correct? 

A I believe so, yes. 

Q And the ultimate beneficiary is Jean Boustani. 

Do you see that? 

A Yes. 

Q And Jean Boustani's account, to be clear, it's at 

Abu Dhabi Commercial Bank, correct? 

A Apparently so. 

Q This is not representing -- this record does not 

represent that Mr. Boustani has an account at JP Morgan, 

correct? 

A That's correct. 

Q And just to be clear, when we talk about crediting an 
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account, that means that an entry is made in an accounting 

ledger or electronically, correct? 

A Yes. 

Q No one actually brings a million dollars to like, a 

teller, correct? 

A Not at our bank, no. 

Q Okay.  

THE COURT:  I hope not. 

Q And so, the message between Bank of New York and 

JP Morgan, that's sent over a system called the CHIP system? 

A Yes, clearing house interbank payment system, correct. 

Q And this is a record of the interactions between, between 

Bank of New York and JP Morgan, correct? 

A Correct. 

Q This is not a record of whatever conversation happened 

between Privinvest and its bankers in Abu Dhabi at First Gulf 

Bank, correct? 

A It -- 

Q Let me would it be easier if I rephrased?  

A Yes, please. 

Q There's nothing on this record that demonstrates what 

instruction Privinvest specifically gave to First Gulf Bank.  

So, for example, if Privinvest said, we need to send 

our employee a million dollars for a commission payment, and 

then the banker said okay, sir.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Wildner - cross - Donnelly

VB     OCR     CRR

2555

That's not reflected on here, correct?

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Yes, I will sustain the objection to the 

form.  

Break it down. 

Q This reflects an instruction given to you by First Gulf 

Bank, correct? 

A That's correct. 

Q Not an instruction that came directly from Privinvest 

Ship Building, correct? 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Overruled. 

A It's not -- I -- we would not receive an instruction 

direct from Privinvest. 

Q And Bank of New York, you spoke about where the data 

centers are. 

There are no data centers in Brooklyn, correct? 

A No. 

Q And there are no data centers in Staten Island?

A No. 

Q And no data centers out on Long Island? 

A No. 

MS. DONNELLY:  Thank you.  

No further questions. 

THE COURT:  Any redirect?  
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MS. MOESER:  Briefly, Your Honor.  

THE COURT:  That is what they all say.  

REDIRECT EXAMINATION

BY MS. MOESER:  

MS. MOESER:  If we can bring up 1201-C-8, 

Ms. DiNardo. 

(Exhibit published.) 

Q Can you blow it up.  

This is the transaction you were just discussing, 

Mr. Wildner? 

A Yes. 

THE COURT:  Sir?  I could not hear your answer. 

THE WITNESS:  Yes. 

THE COURT:  Okay, shift the mic to you, that way we 

will hear you. 

Go ahead. 

Q Who is the ordering customer? 

A The ordering customer is Privinvest Ship Building SAL 

Holding. 

Q In your experience, what role does the ordering customer 

play? 

A They provide instruction to their bank.  They tell the 

bank how much they want to transfer, when they want to 

transfer it, who it has to go to and any other pertinent 

information they want included in the payment. 
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Q Would that include currency? 

A Currency, yes. 

Q Recipient? 

A Yes. 

Q And so, Privinvest would provide that information to 

their bank, in your experience? 

A Yes.  And in addition, it would also include the 

beneficiary bank.  The bank that the beneficiary holds an 

account at. 

Q In this case, is the beneficiary bank Abu Dhabi 

Commercial Bank? 

A Yes, it is. 

Q And is this a transaction that went through the 

United States? 

A Yes, it is. 

Q Went through two banks in the United States, correct? 

A Yes.  The Bank of New York Mellon and JP Morgan Chase. 

MS. MOESER:  No further questions, Your Honor. 

THE COURT:  Thank you, you may step down, sir.  

Thank you very much.

(Witness excused.)

THE COURT:  All right, Ladies and Gentlemen of the 

Jury, it is about twelve minutes to 2:00.  Why don't we take 

our lunch break and we will see you at 3:00 o'clock, if that 

works for you. 
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Please, do not talk about the case, thank you very 

much, we will see you at 3:00.  Enjoy your lunch.  

(Jury exits.)

(In open court; outside the presence of the jury.) 

THE COURT:  You may be seated, ladies and gentlemen. 

The jury has left the courtroom.  The witness has 

left the witness stand. 

Do we have any procedural issues to address before 

we take our luncheon recess?  

MR. BINI:  Not for the Government. 

THE COURT:  Defense?  

MR. JACKSON:  Nothing, Your Honor, thank you. 

THE COURT:  Thank you, enjoy your lunch, we will see 

you at 3:00 o'clock.  

(Continued on following page with AFTERNOON 

SESSION.)
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AFTERNOON SESSION:  

(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

(The following occurs outside the presence of the 

jury.) 

THE COURTROOM DEPUTY:  Judge Kuntz presiding. 

THE COURT:  You may be seated.  

We have the appearances, we are having the defendant 

produced. 

Do we have any procedural issues to address in the 

absence of the jury?  

MR. BINI:  Not for the Government. 

MR. SCHACHTER:  No, Your Honor, thank you. 

THE COURT:  Okay.  

(Defendant enters the courtroom.) 

THE COURT:  Mr. Jackson, would you have the CSO 

bring the jury in.  We have a new witness so we will have the 

new witness presented and sworn once the jury is back. 

(Jury enters.)

THE COURT:  Good afternoon, Ladies and Gentlemen of 

the Jury, welcome back.  Again, thank you for your promptness, 

please be seated.  

You may have noticed that there seems to be a 

strange relationship between how long certain breaks are and 

how quickly witnesses are being offered.  Pure coincidence, I 
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assure you.  Or maybe not. 

All right, call your next witness. 

MS. MOESER:  The Government calls Robert Pepitone. 

(Witness enters and takes stand.) 

THE COURT:  Please, come forward and be sworn, sir.  

THE COURTROOM DEPUTY:  Raise your right hand.  

(Continued on following page.)
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ROBERT PEPITONE,

called as a witness having been

first duly sworn, was examined and testified

as follows:

THE WITNESS:  I do. 

THE COURT:  Thank you, sir.  Please, be seated.  

Take your time.  You see the microphone in front of you is 

live.  It will swivel.  I had like you to put it right in 

front of you, turn to you, yes.  

I had like you to state your name and spell it, and 

then Counsel will inquire. 

THE WITNESS:  Okay.  Robert Pepitone -- 

P-E-P-I-T-O-N-E. 

THE COURT:  Thank you. 

You may inquire, Counsel. 

MS. MOESER:  Thank you, Your Honor.  

DIRECT EXAMINATION

BY MS. MOESER:  

Q Good afternoon, Mr. Pepitone.  

A Hi. 

Q You can pull the microphone right up next to you, that 

way the court reporter can hear you.  Thank you. 

Where do you work? 

A The Clearing House. 

Q What is The Clearing House? 
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A The Clearing House is a payments company owned by 25 of 

the world's largest banks.   

THE COURT:  The Clearing House is a payment company 

owned by 25 of the world's largest banks.  

If you say it like that. 

THE WITNESS:  Perfect. 

THE COURT:  They will hear you. 

THE WITNESS:  I'll slow down. 

THE COURT:  Slow down, volume up.

BY MS. MOESER:  

Q Mr. Pepitone, can you give the jury some examples of the 

banks who own The Clearing House? 

A Sure.  JP Morgan Chase, Citibank, Bank of New York, Bank 

of America, Deutsche Bank. 

Q Is The Clearing House sometimes known by another name? 

A Clearing House Payments Company. 

Q And where is The Clearing House located? 

A Well, we have offices in New York, North Carolina and we 

also have a small facility in Florida. 

Q What is your job at The Clearing House? 

A I'm the senior advice -- sorry.  I'm the vice president, 

senior product manager for the CHIPs product. 

Q What's the CHIPs product? 

A So CHIPs is standards -- stands for The Clearing House 

interbank payment system.  It's a high-value payment system, 
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it clears U.S. dollars. 

Q What are your responsibilities? 

A Well, I pretty much run the product.  So, everything from 

budgeting, product pricing, analysis regarding anything that 

internationally or domestically has any influence on the 

product. 

Q Can other banks use The Clearing House and the CHIPs 

products if they are not owners of The Clearing House? 

A Yes.  So, there's owners, as I said, there's 25 owner 

banks of The Clearing House.  Some of them, about 13 of them, 

are actually CHIPs participants.  There are 44 CHIPs 

participants, all U.S. banks or branches or U.S. branches of 

global banks. 

Q So, all the CHIPs participants are U.S. banks? 

A That's correct. 

Q Can you give some examples of CHIPs participants for the 

jury? 

A Yes.  So, same ones I mentioned before.  So, I'll add a 

couple more like Societe Generale, Bank of Nova Scotia, 

Standard Charter Bank. 

Q And what services besides the CHIP payments does The 

Clearing House offer?

A So, they have four main products.  One is a check image 

clearing product called SVP, Co. 

THE COURT:  It is called what, I'm sorry?  
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THE WITNESS:  SVP, Co. 

THE COURT:  Could you spell that?  

THE WITNESS:  Yeah.  S as in Sam, V as in Victor, P 

as in Peter, Co., for company. 

THE COURT:  Thank you. 

Please, go on with your answer.

A There's an ACH product called EPN.  CHIPs, as we just 

spoke about.  And our newest product is RTP, it's a realtime 

payments loan value 24 by 7 payment system. 

Q What's an ACH product? 

A ACH is, as an example, if you work for a company and they 

pay you through your payroll and you get a credit to your 

account.  Those credits usually happen for the ACH payment 

system.

Q You mentioned the CHIPs payment.  

Can you describe a little more what the CHIPs 

payment product is? 

A Yes.  So, CHIPs is a high-value payment system.  Our 

average payment size is about 3-and-a-half million. 

THE COURT:  Whoa, whoa cowboy, slow it down, okay?  

THE WITNESS:  Okay. 

THE COURT:  Lord Vader, not Chris Rock, not 

Woody Allen, not the young De Niro.  Slow it down. 

THE WITNESS:  Understand, Your Honor. 

THE COURT:  Okay, go ahead. 
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A Yeah, so it's a -- CHIPs is a high-value payment system.  

The average payment size is about 3-and-a-half million 

dollars.  We process about 1.7 trillion dollars a day.  That's 

about 450,000 transactions.  Most payments are actually, about 

85 percent of the payments, are on or a hundred thousand 

dollars but we do process payments, you know, like, a billion 

dollars payments, $5 billion payments.  

So, it's usually large payments, but we do process 

85 percent of our payments are what we call cross-border.  

That means the instructions that initiate the payments may 

start overseas, be passed on to a bank in the United States, 

one of the CHIPs participant banks and the -- that bank will 

pass the instruction through the CHIPs system and initiate a 

payment that will receive a credit at the receiving bank.  

And then, depending on the nature of the payment, it 

may either stay in the United States or it may go outside the 

United States, again on another hop.  So, that's sort of, 

that's sort of the description of what a CHIPS payment is. 

An example would be like, say, Goodyear in the 

United States wants to buy rubber for its tires from some 

company in Africa.  So, they would make, they would have a 

trade deal and when the company, when the company ships the 

rubber to Goodyear in the United States, say, the 

United States would remit a payment or send a payment to the 

company in Africa.  That payment would actually most likely 
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have to -- Goodyear's bank would probably be one of the CHIPs 

banks and the company in Africa's bank would be a bank similar 

to like, Standard Charter that usually does business in 

Africa.  And the payment is usually transacted across, across 

the CHIPs system. 

Q Was the CHIPs product available between 2013 and 2016? 

A Yes. 

Q And who can use the CHIPs product? 

A So, all 44 participant banks can use the CHIPs product. 

Q How were CHIPs payments processed between 2013 and 2016? 

A You mean where are they processed?

Q Yeah.  

A Okay, so we have two facilities. 

THE COURT:  You can't say yeah, you have got to say 

"yes." 

MS. MOESER:  Yes, sorry, Your Honor. 

THE COURT:  If you start yeahing, the witness will 

start yeahing and we will all be yeahing. 

MS. MOESER:  I apologize. 

THE COURT:  That's okay. 

Go ahead. 

A So, 2013 we actually had two processes centers, one in 

New York and one in North Carolina.  And depending on either 

environmental conditions like hurricanes or storms that may be 

on the way, we would actually move the system processing from 
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one location to the other.  And we test those systems on a 

regular basis.  We'll actually alter where we run the system 

out of, either New York or North Carolina on a quarterly 

basis. 

Q When you say New York, where in New York was it located? 

A It was at 33rd Street. 

Q In Manhattan?  

A In Manhattan, yes. 

Q And how does a CHIPs participant communicate with CHIPs? 

A Okay.  So, all the participants are required to use local 

telecommunications carriers.  Our carrier for the primaries 

are all AT&T.  So, they would have an AT&T connection between 

The Clearing House and the bank. 

Q And are all of the CHIPs transactions processed in the 

United States? 

A Yes. 

Q Sitting here today, do you know which -- you mentioned 

two CHIPs facilities.  

Do you know which facility was used during which 

time period between 2013 and 2016? 

A Not off the top of my head, no. 

Q Did The Clearing House prepare a document that would 

refresh your memory? 

A Yes.  I believe they did. 

MS. MOESER:  Your Honor, if I may show for Counsel 
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and the witness 3500-RP-2. 

THE COURT:  Yes, you may. 

For Counsel, the witness and the Court. 

MS. MOESER:  3500-BP-2, Your Honor.  

Q Can you see that document in front of you, Mr. Pepitone? 

A Yes, I can. 

Q Is this a document that The Clearing House prepared? 

A Yes, it did. 

Q Are you familiar with the document? 

A Yes, I am. 

MS. MOESER:  Your Honor, I would seek admission of 

3500-BP-2 at this time. 

THE COURT:  Any objection?  

MS. DONNELLY:  No objection. 

THE COURT:  You may publish.

(Government's Exhibit 3500-BP-2 received in 

evidence.) 

THE COURT:  And sir, I am going to ask you again to 

move the microphone to you, twist like this, right in front of 

you and then you will be heard more clearly, you have a bit of 

a wee voice. 

THE WITNESS:  Thank you. 

THE COURT:  Go ahead. 

(Exhibit published.) 

Q So, directing your attention to 2012, Mr. Pepitone.  
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Can you tell the jury when CHIPS was using its 

New York, New York facility? 

A Okay.  So, from the period of January 1st through 

January 15th; from January 21st to September 16th; from 

October 20th to October 28th, and; from November 3rd to 

December 31st. 

Q And then, directing your attention to the 2013 section.  

Can you tell the jury when CHIPS was using the 

New York City facility? 

A January 1st through March 24th; March 30th through 

September 15th; September 21st through October 20th, and; 

October 26th through December 31st. 

Q And then, directing your attention to 2014 period.  

Can you tell the jury when CHIPS was using its 

New York City facility? 

A January 1st through March 9th; March 15th through 

June 8th; June 14th to October 19th, and; October 25th through 

December 31st. 

THE COURT:  I'm sorry, what is the June date again?  

That you were using the New York facility. 

THE WITNESS:  June 14th through October 19th. 

THE COURT:  Thank you. 

Q And then, directing your attention to 2015, Mr. Pepitone.  

When were you using the New York City facility in 

2015? 
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A January 1st through March 20th. 

Q So, for -- 

MS. MOESER:  You can take that blow-up down. 

Q So, for all the periods you mentioned, Mr. Pepitone, the 

transactions went through New York City? 

A Yes. 

MS. MOESER:  If I may have a moment, Your Honor. 

THE COURT:  You may.   

MS. MOESER:  No further questions, Your Honor. 

THE COURT:  Thank you. 

Your witness.  

(Pause in the proceedings.) 

CROSS EXAMINATION

BY MS. DONNELLY:  

Q Good afternoon, Mr. Pepitone. 

A Hi. 

Q My name is Casey Donnelly, I represent Mr. Boustani and 

I'm going to ask you a few very simple questions. 

So, the first.  The CHIPS is a messaging system 

between banks, correct? 

A That's correct. 

Q And the messages that are transferred via CHIPS are about 

wire transfers? 

A Yes, they are. 

Q But CHIPS isn't used to send messages overseas.  It's 
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used exclusively between banks in the United States, correct? 

A That is correct. 

Q And in your direct you described a hypothetical 

transaction between Goodyear and a rubber supplier in Africa. 

Using that same example, is it CHIPS's practice to 

send an e-mail to the rubber supplier to let them know that 

CHIPS has been used? 

A No. 

MS. DONNELLY:  And I'd like to just bring up the 

Exhibit that was just on the screen, 3500-BP-2. 

(Exhibit published.) 

Q This is the chart that you created about all the 

locations of the CHIPS servers? 

A That's correct. 

Q And this information isn't public, correct? 

A That's correct. 

Q So, even if a person somehow knew that CHIPS was going to 

be used, they wouldn't know where the CHIPS server was 

located, correct? 

MS. DONNELLY:  Objection. 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  If you know. 

Do you know?  

THE WITNESS:  Most probably not. 

Q And again, none of the servers are located in Brooklyn, 
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correct? 

A That is correct. 

Q Or in Staten Island? 

A Correct. 

Q Or on Long Island? 

A That's correct. 

MS. DONNELLY:  Thank you.  

THE COURT:  Your witness. 

MS. MOESER:  Very briefly, Your Honor. 

THE COURT:  Yes, right.  

REDIRECT EXAMINATION

BY MS. MOESER:  

Q Mr. Pepitone, the CHIPS payments are processed between 

U.S. banks who are CHIPS participants, correct? 

A That's correct. 

Q But CHIPS can process cross-border payments that start or 

end outside of the United States, correct? 

A That is correct. 

MS. MOESER:  No further questions, Your Honor. 

THE COURT:  Thank you. 

You may step down, sir, thank you very much.  Have a 

good afternoon.  

(Witness excused.) 

THE COURT:  Please call your next witness. 

MS. NIELSEN:  Your Honor, the Government calls Gina 
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Orlins. 

THE COURT:  I can hear you if you are seated using 

the mic or standing using the mic, but without it, sorry.  Try 

again. 

MS. NIELSEN:  Your Honor, the Government calls Gina 

Orlins. 

THE COURT:  Thank you, please have the witness come 

forward and be sworn.  

(Witness enters and takes stand.) 

THE COURT:  Please, come forward and the 

Courtroom Deputy will administer the oath when you get to the 

front of the courtroom.  Thank you, ma'am. 

THE COURTROOM DEPUTY:  Please, raise your right 

hand.  

(Continued on following page.)
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GINA ORLINS,

called as a witness having been

first duly sworn, was examined and testified

as follows:

THE WITNESS:  I do. 

THE COURT:  Thank you, please be seated.  

I am going to ask you to sit down.  See the 

microphone in front of you?  It looks a little bit like a 

snake but it is not.  It will move around.  Just tilt it 

towards you and speak directly into it like this, ma'am.  Just 

tilt it up.  See how it tilts?  Down a little bit.  There you 

go.  Speak right into it. 

THE WITNESS:  Okay. 

THE COURT:  And we will be all set.  

Just state your name and spell it for the reporter 

and then Counsel will inquire. 

THE WITNESS:  My name is Gina Orlins, first name is 

spelled G-I-N-A, and the last name is spelled O-R-L-I-N-S, as 

in Sam. 

THE COURT:  Thank you.  

You may inquire, Counsel. 

MS. NIELSEN:  Thank you.  

DIRECT EXAMINATION

BY MS. NIELSEN:  

Q Good afternoon, Ms. Orlins.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Pepitone - redirect - Moeser

VB     OCR     CRR

2575

A Good afternoon. 

Q Where do you work? 

A I work for Credit Suisse in New York. 

Q And where, physically, is your office located? 

A It's located at 11 Madison Avenue in Manhattan. 

Q And how long have you been with Credit Suisse? 

A Approximately 20 years. 

Q And what is Credit Suisse? 

A Credit Suisse is an international financial services 

firm. 

Q And where does Credit Suisse conduct its business? 

A It conducts its business globally, but our headquarters 

are located in Zurich and we also have other large offices in 

New York, in London, Singapore and other locations around the 

world. 

Q And how does Credit Suisse transact its business around 

the world if its headquarters are in those locations?  

Does it have other offices? 

A We have employees of Credit Suisse that work around the 

world globally and they look for clients and business 

opportunities through those locations from which they are 

operating in. 

Q And are there different entities of Credit Suisse? 

A Yes. 

Q And what kind of entities are they? 
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A We have subsidiaries and we have branches.  They all roll 

up into our holding company entity called Credit Suisse 

Group AG. 

Q And do you refer to all of these entities generally as 

Credit Suisse? 

A Yes, I do. 

Q And what is your title, Ms. Orlins? 

A Managing director. 

Q And where do you work in terms of functional area in 

Credit Suisse? 

A The group I belong to is called the Global Treasury 

Group. 

Q And what does the treasury group do? 

A The treasury group at Credit Suisse is responsible for 

the capital liquidity and funding for the firm, which includes 

things like raising debt financing and also, engaging in share 

activity. 

Q And as part of the work you do, do you know whether 

Credit Suisse has issued securities that are traded on the 

U.S. Stock Exchange? 

A Yes, we do. 

Q And what U.S. Stock Exchange are Credit Suisse shares 

listed on?

A The New York Stock Exchange. 

Q And what kind of shares does Credit Suisse issue? 
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A We have what are called American depository shares and 

they're essentially when a foreign enterprise has stock that's 

traded on a U.S. exchange. 

Q And did Credit Suisse have securities that were traded on 

the New York Stock Exchange change between 2012 and 2016? 

A Yes. 

Q And are these shares registered with the U.S. Securities 

and Exchange Commission pursuant to The Exchange Act? 

A Yes, they are. 

Q As part of your work, do you know whether Credit Suisse 

is required to file periodic reports with the Securities and 

Exchange Commission? 

A Yes, we are. 

Q And was Credit Suisse required to file these type of 

reports for itself and its consolidated subsidiaries between 

2012 and 2016? 

A Yes. 

Q And what kind of reports? 

A We file a report called the 20-F and that's an annual 

report that is filed with the Securities and Exchange 

Commission. 

THE COURT:  I am sorry, it is called the what?  

THE WITNESS:  20-F. 

THE COURT:  F as in Frank?  

THE WITNESS:  F as in Frank. 
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THE COURT:  Go ahead.  Finish your answer.  I am 

sorry I interrupted. 

Had you completed your answer?  

THE WITNESS:  Yes, I had completed my answer. 

(Continued on following page.)
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EXAMINATION CONTINUING 

BY MS. NIELSEN:  

Q Did Credit Suisse file these 20-Fs with the SEC between 

2012 and 2016? 

A Yes, we did. 

Q Are you familiar with these type of records?

A Yes, I am. 

Q How?

A I'm familiar with them because the 20-F filing is largely 

comprised of the Credit Suisse Group annual report, and within 

the annual report it documents all of our business activities 

and strategy, including the funding and the capital and the 

share activity that we do, which is part of Global Treasury 

Group, which I am a part of. 

Q And do Credit Suisse employees create these 20-Fs?

A Yes, legal teams and disclosure teams create the reports. 

Q And why do they create them?

A They create them because it's part of what's required for 

us as a New York Stock Exchange-listed enterprise. 

Q And where are they filed?

A With the Securities and Exchange Commission. 

MS. NIELSEN:  And, Your Honor, the Government would 

move to admit Government's Exhibit 1801 through 1805. 

THE COURT:  Any objection to 1801 through 1805?  

MS. DONNELLY:  No objection. 
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THE COURT:  Admitted.  

(Government's Exhibits 1801 through 1805 were 

received in evidence.) 

THE COURT:  You may publish. 

MS. NIELSEN:  Thank you, Your Honor.  

And may we hand the binder to -- 

THE COURT:  Mr. Jackson, would you bring the binder 

up to the witness stand with the documents? 

You will also see them displayed electronically, 

ma'am.  Counsel wants you to have the hard copy paper in front 

of you, as well as the electronic, which is going to be up on 

the screen and the screen in front of you.  

Go ahead. 

MS. NIELSEN:  Thank you, Your Honor. 

BY MS. NIELSEN:

Q They are lengthy documents, so if you wouldn't mind, 

would you briefly review the five documents in the front of 

the binder, Government Exhibits 1801 through 1805, just to 

make sure you recognize them.

(Pause.) 

A Yes, I recognize them. 

Q And what are they?

A They are the 20-F annual filings that we were just 

discussing.  

(Exhibit published.) 
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BY MS. NIELSEN:

Q From what years?

A 2012 through -- 

THE COURT:  See, when you move away from the mic 

we're losing you. 

A 2012 through 2016. 

THE COURT:  Thank you. 

BY MS. NIELSEN:

Q Were these forms created at or near the time they were 

filed?

A Yes. 

Q Were they created by someone at Credit Suisse with 

knowledge of the information contained in them?

A Yes. 

Q And are they records that are ordinarily maintained by 

Credit Suisse during the course of its business?

A Yes, they are. 

Q Is it the regular practice of Credit Suisse to record the 

information contained in these forms so that they can be filed 

with the SEC?

A Yes. 

MS. NIELSEN:  Ms. DiNardo, would you please display 

page 1 of Government Exhibit 1802?  

(Exhibit published.) 

BY MS. NIELSEN:
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Q And, Ms. Orlins, what is this document?

A The document you're showing is the 20-F for the fiscal 

year ended 2013. 

Q And what entities are listed on the front of this -- 

MS. NIELSEN:  Yes, thank you.  We might need to 

scroll down.  

Q What entities are filing this 20-F, Ms. Orlins? 

A Credit Suisse Group AG and Credit Suisse AG. 

THE COURT:  I'm sorry, would you go back and display 

the top part again?  

What is the year?  I couldn't see it.  

THE WITNESS:  It's in the second one down there, 

check box.  

THE COURT:  Could you display that for the jury, 

please?  

(Exhibit published.)

THE COURT:  And what is the year that is covered, 

what fiscal year?  

THE WITNESS:  2013. 

THE COURT:  I misunderstood you to say 2015.  

But in any event, it is December 31, 2013, is that 

correct?  

THE WITNESS:  Yes, that's correct. 

THE COURT:  Go ahead.  I must have misheard it. 

BY MS. NIELSEN:
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Q Just for clarity, this is the 20-F that was filed for 

2013?

A Yes, that's correct.

Q And I'm sorry, what entities was this 20-F filed for?

A Credit Suisse Group AG and Credit Suisse AG. 

Q And is one of these the parent company that you mentioned 

a few moments ago?

A The top holding company of Credit Suisse is Credit Suisse 

Group AG, yes. 

MS. NIELSEN:  And, Ms. DiNardo, if you would scroll 

to page 4 of this document, please.  

(Exhibit published.) 

MS. NIELSEN:  Ms. DiNardo, if you would highlight 

the very top portion.  Thank you. 

BY MS. NIELSEN:

Q Ms. Orlins, can you see the line that starts with 

"Securities registered or to be registered"? 

A Yes, I see it. 

Q Could you read that line for us, please?

A "Securities registered or to be registered pursuant to 

Section 12(b) of the Act." 

Q And what does the rest of this page show, Ms. Orlins?

A The rest of the page shows securities that are listed on 

various exchanges in the United States.  

MS. NIELSEN:  And if we scroll back up to the top, 
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Ms. DiNardo.  

Q At the top under Credit Suisse Group AG, are those the 

depository shares that you mentioned?

A Yes, they are. 

Q And what stock exchange were they listed on?

A The New York Stock Exchange. 

Q And there are two Credit Suisse entities listed on this 

page.  

What are those entities?

A Credit Suisse Group AG and Credit Suisse AG. 

Q And do they both have securities that are listed on the 

New York Stock Exchange?

A They do. 

THE COURT:  What are American depository shares?  

THE WITNESS:  They are, basically, a foreign 

company's stock that is listed in the United States.  It 

allows investors to buy the shares in the currency of U.S. 

dollars, as opposed to if they were to buy our shares, which 

are listed in Switzerland on the SIX Exchange, those shares 

would be listed in Swiss franc.  

THE COURT:  Go ahead.  

MS. NIELSEN:  Thank you, Your Honor.  

Ms. DiNardo, if you would scroll to page 8, please.  

(Exhibit published.)

///
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BY MS. NIELSEN:

Q Ms. Orlins, if you could look at the section entitled 

"Definitions."

A Sure.  

Q Would you please read the very first paragraph? 

A "For the purposes of this Form 20-F and the attached 

annual report 2013, unless the context otherwise requires, the 

terms 'Credit Suisse Group,' 'Credit Suisse,' 'the group,' 

'we,' 'us,' and 'our' mean Credit Suisse Group AG and its 

consolidated subsidiaries and the term 'the Bank' means Credit 

Suisse AG, the Swiss Bank subsidiary of the Group, and its 

consolidated subsidiaries." 

MS. NIELSEN:  Ms. DiNardo, could you please scroll 

to page 51?  

(Exhibit published.) 

MS. NIELSEN:  And if you would please blow up the 

bottom of the page where it says "Market Regions." 

(Exhibit published.) 

BY MS. NIELSEN:

Q And, Ms. Orlins, what is meant by the "Market Regions" in 

this part of the annual report?

A They're discussing the regions in which Credit Suisse 

operates its business. 

Q And what are the regions in which Credit Suisse operates? 

A The one you have highlighted here is Switzerland, but I 
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believe if you were to scroll farther down they would list 

other regions, including EMEA, Asia Pacific, and the Americas.  

MS. NIELSEN:  Thank you, Ms. DiNardo. 

BY MS. NIELSEN:

Q And what is EMEA?

A EMEA is an abbreviation for the areas Europe, Middle East 

and Africa.  

Q And can you see from this document how many employees of 

Credit Suisse work in the EMEA region? 

A At the time of the filing of this report, there was 9600 

employees. 

Q And how many offices?

A Sixty-three offices. 

Q And where was the headquarters for the EMEA region of 

operations?

A In the United Kingdom. 

Q Ms. Orlins, are the remaining documents in the binder 

that are indicated as GX-1801 and 1803 through 1805 the other 

20-Fs --

A Yes. 

Q -- filed for Credit Suisse in 2012 and 2014 through '16?

A Yes. 

Q And are they similar to the one that we've just reviewed?

A Yes, they are. 

MS. NIELSEN:  Ms. DiNardo, would you please bring up 
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Government's Exhibit 1844 in evidence?  

(Exhibit published.) 

MS. NIELSEN:  Your Honor, may we publish?

THE COURT:  Yes, it's in evidence.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Ms. Orlins, what is this document?

A It's a Principal Legal Entities Overview of Credit Suisse 

Group AG as of September 17th, 2013. 

Q And can you see that from the top left-hand corner, the 

date?

A Yes, it's smaller print on the second row. 

Q And can I direct your attention to the box at the top of 

this chart that says Credit Suisse Group AG?

A Yes. 

Q What is that?

A Credit Suisse Group AG is the holding company of all of 

Credit Suisse's subsidiaries and branches. 

Q And one of the entities listed on the right-hand side of 

the chart, if Ms. DiNardo could highlight, is Credit Suisse 

International?

A Yes. 

Q What is Credit Suisse International?

A Credit Suisse International is a bank that operates in 

the United Kingdom, which is part of Credit Suisse Group AG. 
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Q And who owns Credit Suisse International?

A Credit Suisse Group AG. 

Q And how can we tell that from this chart?

A The lines depict the -- the hierarchy for the ownership. 

MS. NIELSEN:  I am going to try this and probably 

screw it up.  Let's see.  (So marked.)

BY MS. NIELSEN: 

Q Is this line one of the lines?

A Sure. 

THE COURT:  Even better, you can have witness touch 

the screen and show the line.  

MS. NIELSEN:  Oh, thank you, Your Honor.  

THE COURT:  That way we can get her testimony rather 

than the lawyer's. 

BY MS. NIELSEN:

Q Ms. Orlins, do you want to see if you can please follow 

the lines for us?

A (So marked.)  Similar to your lines. 

Q Both of us are drawing challenged.  

THE COURT:  Remember, the testimony comes from the 

witnesses, not from the lawyers.  That's why you have the 

witnesses draw the lines for you.  

Go ahead. 

Q Ms. Orlins, is that the only line that shows ownership of 

Credit Suisse International in this chart?
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A There is also a line that goes to the left up into Credit 

Suisse AG, the Bank, but then that is also then they're owned 

by Credit Suisse Group AG. 

Q So what legal entity ultimately owns a hundred percent of 

Credit Suisse International?

A Credit Suisse Group AG. 

Q And do you also see underneath Credit Suisse 

International a box that says Credit Suisse Securities Europe 

Limited?

A Yes, I do. 

Q And what is Credit Suisse Securities Europe Limited?

A It's a securities dealer in the United Kingdom. 

Q Is it also a subsidiary?

A Yes, it is, of Credit Suisse Group AG. 

Q And who owns Credit Suisse Securities Europe Limited?

A It's ultimately owned by Credit Suisse Group AG. 

Q And are you also familiar with Credit Suisse AG London 

Branch?

A I am. 

Q Is it listed on this chart? 

A No, it is not. 

Q Who owns Credit Suisse AG London Branch?

A Credit Suisse AG London Branch is a branch of Credit 

Suisse AG, which is then owned by Credit Suisse Group AG. 

Q Do the entities depicted on this chart all engage in 
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business under the name of Credit Suisse?

A Yes, they do. 

Q And what portion of the debt and earnings of 

subsidiaries, for example, Credit Suisse International or 

Credit Suisse Europe Limited, would roll up to the parent 

company and be depicted on their books?

A All of the earnings and balance sheet of those entities 

should eventually roll up and be consolidated under Credit 

Suisse Group AG.  

Q So are the debts and earnings of Credit Suisse Europe 

Limited reflected on the accounting books and records of 

Credit Suisse Group AG, the parent company?

A Yes. 

Q Is that also true of Credit Suisse AG London Branch?

A Yes. 

Q If Credit Suisse International made a fee for extending a 

loan, would that income be reflected on the accounting books 

and records of Credit Suisse Group AG?

A Yes. 

Q And is Credit Suisse Group AG the entity that we spoke 

about before that had securities that are traded on the New 

York Stock Exchange?

A Yes, it is.  

Q And is Credit Suisse Group AG also the entity that we 

spoke about before that files 20-Fs with the Securities and 
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Exchange Commission? 

A Yes, it is. 

MS. NIELSEN:  No further questions at this time.  

Thank you, Your Honor.  

THE COURT:  Your witness.  

CROSS-EXAMINATION

BY MS. DONNELLY:

Q Good afternoon, Ms. Orlins.

A Good afternoon. 

Q I want to ask you a few clarifying questions, just to 

make sure that we all understand how the different Credit 

Suisse entities are organized.

A Okay.  

Q So you work for an entity called Credit Suisse Services 

USA, LLC, correct?

A Yes, I do. 

Q And you understand that that entity has nothing to do 

with this particular case, correct?

A Yes, I do. 

Q Instead, you're here testifying as a witness just to help 

the jury understand the organizational structure of Credit 

Suisse, correct? 

A That is what I've been told, yes. 

MS. DONNELLY:  And, Your Honor, permission to 

publish Government Exhibit 1844, which is in evidence.  
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THE COURT:  You may publish.  You may also clear the 

screen.  

Mr. Jackson, would you be kind enough to clear the 

screen of the previous mark?  

Thank you.  

Go ahead, counsel.  

MS. DONNELLY:  Your Honor, may I ask Mr. McLeod to 

help me turn this on?

THE COURT:  You may.  

MS. DONNELLY:  To be clear, Your Honor gave me 

permission to publish?  

THE COURT:  I did, unless you want me to revisit the 

question.  

MS. NIELSEN:  I do not. 

THE COURT:  I didn't think so.  It's in evidence.  

You may publish.  

(Exhibit published.) 

BY MS. DONNELLY:

Q Ms. Orlins, this is the organizational structure that you 

just testified about, correct?

A Correct. 

Q And at the very top is a company called Credit Suisse 

Group AG, correct?

A Correct.

Q And below it is Credit Suisse AG, and then in 
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parentheticals it says "Bank," correct?

A Correct. 

Q And both of these companies were both founded and they 

remain based in Zurich, Switzerland, correct? 

A They were founded and their headquarters are based in 

Zurich, Switzerland. 

Q And is it correct to say that the very top box, Credit 

Suisse Group AG, that's a holding company?  

A Yes. 

Q And then the box below it, Credit Suisse AG Bank, is that 

what you consider to be the parent company of Credit Suisse?

A There's a lot of different terminology that's used, but I 

would just call it that's the main operating entity of Credit 

Suisse Group.  

Q Okay, so going forward, when I am referring to Credit 

Suisse AG Bank -- 

A Uh-hum. 

Q -- I'll call it the operating bank? 

THE COURT:  You can't say "uh-hum" and you can't 

interrupt.  

So put the question and then answer with a yes or a 

no.  

Put your question. 

BY MS. DONNELLY:

Q Just to be clear, going forward, as we speak I am going 
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to refer to Credit Suisse AG Bank as the operating bank, okay 

with you?

A Okay with me. 

Q And if I talk about Credit Suisse Group AG, I am going to 

refer to that as the holding company, okay?

A Okay. 

Q There is a lot of the same words.

A Uh-hum. 

THE COURT:  No "uh-hum," no "yeahs," no "yeps."  

Yes, no.  

THE WITNESS:  Yes. 

THE COURT:  There you go.  

Go ahead. 

BY MS. DONNELLY:

Q Okay, so dealt with the first two companies.  Below are a 

whole bunch of other boxes.  

Do you see those?

A Yes. 

Q Would you describe each of those other boxes as an 

entity -- would you describe each of the entities in those 

other boxes as a subsidiary? 

A No.  Some are subsidiaries and the one, in particular, 

Credit Suisse AG New York Branch is a branch. 

Q And can you explain for the jury, in general terms, what 

is a subsidiary?
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A It's a legal entity that is -- that is owned by a parent 

or a holding company entity. 

Q Is it a distinct legal entity from the parent or from the 

holding company? 

A Yes, it is. 

Q And if a subsidiary has to make filings, say, with a 

regulator, do they make those filings in their own name or in 

the name of the parent or the holding company?

A I think it would depend on the filing, but if it was for 

a local regulator, my understanding is they would file in the 

name of that entity. 

Q And then looking broadly at the chart, there's -- for 

lack of a better word, there is a left side to it and there is 

a bunch of organizations on that left side and they all have 

either USA or New York in their title, except for the bottom 

two.  

But broadly speaking, do you agree that these are 

the entities that operate in the United States?

A These are entities that are established in the United 

States, but their operations can be global. 

Q And is the company that you work for on this side of the 

chart?

A The company that employs me, Credit Suisse Services USA 

Inc. -- USA, LLC is not on this chart.  

(Continued on the following page.)
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BY MS. DONNELLY: (Continuing.)

Q And just generally when you're going about your daily 

activities, do you consider yourself to work for Credit Suisse 

Services USA or Credit Suisse AG, the bank? 

A I'm employed by Credit Suisse Services USA LLC which is 

owned by Credit Suisse Group AG. 

Q Okay.  

MS. DONNELLY:  Mr. McLeod, can you go back to the 

main page.  

Q Then I see in the middle and on the right-hand of the 

organizational chart are a whole bunch of other boxes.  Are 

these the Credit Suisse entities that are headquartered 

internationally? 

A The ones that you're highlighting that are on the left 

are entities that are based in Asian countries. 

Q Yes.

A The two on the right are based in the U.K. 

THE COURT:  Is Australia an Asian country? 

THE WITNESS:  I would consider, it, yes. 

THE COURT:  Okay. 

BY MS. DONNELLY:  

Q And the two Credit Suisse entities on the right, Credit 

Suisse International and Credit Suisse Securities Europe 

Limited, do those operate in the United States? 

A They are based in the U.K. but they do have operations 
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that span globally. 

THE COURT:  Do they operate in the United States of 

America if you know?  Globally is one thing, but do they 

operate in the United States of America is the question you 

are being asked?  

THE WITNESS:  As part of global -- when I say 

global, yes.  I would include the United States as part of 

that. 

THE COURT:  Okay.  Go ahead. 

BY MS. DONNELLY:

Q Do you know do these companies have separate 

incorporation papers from the parent company and the holding 

company? 

A I don't know that for sure. 

Q Do you know if they have boards of directors? 

A Yes, they each do.  I know that. 

Q Do you know if they have their own accounting 

departments? 

THE COURT:  Counsel, what's the relevance of whether 

or not these particular entities you've identified have their 

own accounting departments?  I can understand the question 

about regulations sort of, but now you're getting into 

accounting departments.  Really?  Do we really -- I mean, do 

you have a reason for asking that question that is relevant to 

this case? 
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MS. DONNELLY:  I do, Your Honor.  I am happy to 

explain it at sidebar. 

THE COURT:  Why don't you explain it to me carefully 

at sidebar.  

We're going to have a sidebar, ladies and gentlemen.  

(Sidebar held outside of the hearing of the jury.)

(Continued on next page.)
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(The following sidebar took place outside the 

hearing of the jury.) 

THE COURT:  What is the relevance of separate 

accounting departments?  

MS. DONNELLY:  My understanding is that the 

Government is alleging that these two entities are issuers for 

the purpose of an FCPA and the question of whether their 

internal accounting controls were violated, it is our view 

that although the parent company may be an issuer who -- there 

is a difference between the accounting department and the 

accounting protocols of these two subsidiaries and the 

accounting protocols that apply to the parent and the holding 

company. 

THE COURT:  So, is it the position of the defendant 

that the accounting department of these, use the term, 

subsidiaries would not have been affected by knowing or not 

knowing of these alleged and 

confessed-to-by-several-individuals bribes and kickbacks?  Is 

that the view -- 

MS. DONNELLY:  No. 

THE COURT:  Hang on.  Is that the view?  Is that why 

you need to know if they have separate internal controls?  Can 

you imagine any accounting department in a bank that wouldn't 

care about knowing about bribes and kickbacks?  

MS. DONNELLY:  Can I clarify a bit?  So our 
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understanding is that, as you know, Mr. Boustani is not 

charged with an FCPA violation, but the Government at lease as 

I understand it -- 

THE COURT:  Do you understand my question to you, 

counsel?  

MS. DONNELLY:  Yes. 

THE COURT:  Are you telling me -- try to answer my 

question, which is simple.  Is it your view that there are 

accounting departments in bank subsidiaries that would not 

care to know that bribes have been paid to Credit Suisse 

officials and government officials involved in loans that were 

made by Credit Suisse entities?  Is that your view?  

MS. DONNELLY:  No.  That's not the reason that I am 

trying to -- that is not the reason -- 

THE COURT:  Why are you trying to elicit this 

testimony about accounting departments in bank's subsidiaries?  

MS. DONNELLY:  Because it is our view that Andrew 

Pearse, Ms. Subeva and Mr. Singh did not circumvent the 

internal accounting controls of an issuer under the FCPA 

because they did not work for an issuer. 

THE COURT:  You can make that argument.  You can 

make that argument but we are not going to go down the rabbit 

hole of accounting departments.  If you want to make that 

argument to the Court, that is fine.  If you want to propose 

jury instructions that deal with that issue, that is fine, but 
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to waste the time of this jury getting into what kind of 

accounting department subsidiaries of major banks have, I 

think is ridiculous and I am going to direct you to move on to 

another area.  I'm not going to preclude you from making those 

arguments if you really want to make them about accounting 

departments and banks that don't care about bribes being paid.  

If you want to argue that to the Court in the charge 

conference, you can do it.  It's a ridiculous argument, but 

you can do it.  As someone who worked for 33 years with banks 

on Wall Street, I think it's absurd but you are free to make 

the argument.  You can argue it and we're going to have a 

charge conference and feel free to put that into your charge, 

that they didn't violate the internal accounting procedures of 

subsidiaries by hiding the confessed bribes and thefts; 

Pearse, Subeva and Singh.  If you want to make that argument, 

have at it.  Move on to another area. 

MS. DONNELLY:  Thank you, Your Honor. 

(Sidebar ends.)

(Continued on next page.)
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(Continuing.) 

Q Ms. Orlins, the Government showed you a number of Form 20 

filings during your direct examination.  Do you remember that? 

A Yes. 

Q And, to be clear, those were not filed by Credit Suisse 

International or by Credit Suisse Securities Europe Limited; 

correct? 

A They were filed for Credit Suisse Group AG and Credit 

Suisse AG. 

Q Thank you.  

MS. DONNELLY:  No further questions. 

THE COURT:  Your witness. 

MS. NIELSEN:  Thank you, short redirect, Your Honor. 

THE COURT:  If I could hear you, I still would 

respond. 

MS. NIELSEN:  I'm not having a good time with 

technology today. 

THE COURT:  Neither did I. 

REDIRECT EXAMINATION

BY MS. NIELSEN: 

Q Ms. Orlins, what Credit Suisse entity or entities have 

securities that are traded on the New York Stock Exchange?  

A Group AG. 

Q And what are the subsidiaries or branches of Credit 

Suisse that you testified about today? 
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A Credit Suisse International, Credit Suisse Securities 

Europe Limited and we talked a little bit about Credit Suisse 

London branch as well as -- well, we actually talked about 

everything on the whole page. 

Q And how much of the subsidiaries and branches that are 

located on that page does Credit Suisse Group -- 

THE COURT:  Vader.   

MS. NIELSEN:  Yes, Your Honor. 

BY MS. NIELSEN: 

Q How much of the subsidiaries and branches of Credit 

Suisse International, Credit Suisse Europe Limited and Credit 

Suisse AG London branch does Credit Suisse Group AG ultimately 

own? 

A Credit Suisse Group AG owns 100 percent of those 

entities. 

Q And does Credit Suisse group AG own 100 percent of, in 

fact, all of the entities that are listed on the page that we 

just looked at -- 

A Yes. 

THE COURT:  Let her finish.  Put the question again.  

Repeat the question and answer.  I know this is boring and old 

school, but this is how we do it.  

Put the question pause and then answer question.  Go 

ahead.  

BY MS. NIELSEN: 
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Q Does Credit Suisse Group AG in fact own 100 percent of 

the subsidiaries and branches that are listed on the document 

that you have been shown today? 

A Yes, and there's actually a footnote that says at the 

bottom of the page that says all entities are 100 percent 

owned unless otherwise indicated. 

Q And do the employees of those subsidiaries and branches 

conduct business for Credit Suisse? 

A Yes, they do. 

Q And where do they conduct Credit Suisse business? 

A Globally. 

Q And you also testified that any debt or earning of Credit 

Suisse International, Credit Suisse Securities Europe Limited 

or Credit Suisse AG London branch would be relocated on the 

accounting records of Credit Suisse Group AG; is that correct? 

A Yes.

MS. NIELSEN:  Thank you, Your Honor.  No further 

questions. 

THE COURT:  You may step down. 

(Witness excused.) 

THE COURT:  You may call your next witness.

MS. MOESER:  Your Honor, the Government calls Pavel 

Lvov. 

THE COURT:  Please come forward and my courtroom 

deputy will swear you in when you get to the front of the 
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courtroom.  Thank you. 

(Witness approaches.) 

THE COURTROOM DEPUTY:  Raise your right hand. 

(Witness sworn/affirmed.) 

THE COURT:  Please be seated, sir.  I'm going to ask 

you to twist this microphone that's in front of you.  It's 

live.  Put it front of you like this.  Tilt it up and speak 

into it and we will hear you clearly.  

State your name and spell it and then counsel will 

inquire.  

THE WITNESS:  P-A-V-E-L, L-V-O-V. 

THE COURT:  Thank you, sir.  

Counsel you may inquire.  

(Continued on the next page.)

///
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PAVEL LVOV, 

called by the Government, having been

first duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY MS. MOESER:

Q Of good afternoon, Mr. Lvov.  

A Hi. 

THE COURT:  Hello or yeses or no.  People who start 

with hi end up with yups.  We are formal here.  Old school and 

boring, but give it a shot. 

Q Good afternoon.  

A Hello. 

Q Mr. Lvov, where do you work? 

A Xtellus Capital Partners. 

Q What is that? 

A It's a U.S. broker/dealer. 

Q Where is it located? 

A New York City. 

Q How long have you worked for Xtellus Capital Partners? 

A Since September 2018. 

Q Where did you work before September of 2018? 

A VTB Capital Inc. 

Q What is VTB Capital Inc.? 

A It's also a U.S. broker/dealer. 
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Q How long did you work for VTB Capital Inc.? 

A From June 2011. 

Q And where was VTB Capital Inc. located? 

A New York. 

Q What was your position as VTB Capital? 

A I was head of bond sales. 

Q What were your responsibilities as head of bond sales? 

A As head of bond sales, my responsibilities were to run a 

team of salespeople from six to eight, depending on the time 

period.  Organize communication with U.S.- based investment 

managers, arrange meetings with clients, road shows, 

marketing, distribution of research, as well as distribution 

of primary deals and secondary trading. 

Q How long have you been in the financial services 

industry? 

A For 23 years. 

Q Do you specialize in something? 

A I specialize in emerging markets. 

Q What are emerging markets? 

A Emerging markets are economic zones or developed 

countries outside of pretty much western Europe, Japan, U.S. 

and Canada. 

Q And earlier you used a couple of terms that I would like 

you to describe for the jury.  What are primary deals? 

A Primary deals is what we call an initial public offering 
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of a security, a bond or a stock. 

Q What is secondary trading? 

A Secondary trading is trading of the security after it was 

placed. 

Q Who are your clients? 

A My clients are U.S.-based investment managers. 

Q Can you give an example of some of your clients? 

A Fidelity Investments, Prudential Global Investment 

Management, Wellington Management, Lazard Investment 

Management. 

THE COURT:  L-A-Z-A-R-D?  

THE WITNESS:  Yes.  Thank you. 

THE COURT:  Go ahead. 

BY MS. MOESER: 

Q You mentioned road shows.  What are road shows? 

A Road shows is when we give an opportunity for our clients 

to meet -- either our analysts or the issuers physically 

one-on-one or in group setting. 

Q What are issuers? 

A Issuers is what we refer to, governments or companies, 

that decide to borrow money from our clients. 

Q And you mentioned earlier a security.  What's a security? 

A A security is what we call a bond or a share certificate 

or a stock.  In our particular case it would be a bond. 

Q What's a bond? 
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A A bond is a form of promissory note, an obligation to 

repay a certain amount of money that was borrowed earlier at a 

certain point in time in the future, normally with interest. 

Q How do you do business with your clients? 

A We communicate with clients over the phone, e-mail, 

Bloomberg chat system or e-mail. 

Q What's Bloomberg? 

A Bloomberg is a trading system that we use to communicate 

with clients and to confirm our trades. 

Q How do you confirm trades? 

A We issue what is called a VCON, which stands for visual 

confirmation.  It's a trade ticket that we fill out and send 

it to our clients to confirm the parameters of the trade. 

Q Where are you when you conduct trades? 

A In New York City. 

Q Always? 

A Always. 

Q How do you know that? 

A The way VTB Compliance has tuned the trading system is 

that you cannot enter a trade ticket if you are not physically 

present on your desk. 

Q And where was your desk? 

A In New York. 

Q And was that the same between 2013 and 2016? 

A Yes. 
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Q How do deals that you marketed to your clients come to 

you? 

A They come to us from a syndicate disk which is -- at the 

time was in London with VTB Capital PLC. 

Q What sort of information do you receive from the indicate 

desk? 

A We would normally receive a preliminary prospectus or an 

offering circular along with sometimes a ratings report, a 

teaser and any other relevant information that would help us 

with the transaction. 

Q What's an offering circular? 

A An offering circular typically is a 400- or 500-page 

document that summarizes all the terms and conditions of the 

issue, reps and warrantees, covenants, macroeconomic breakdown 

of the country that the issuer is from, the balance sheet, the 

cash flow statements, et cetera, financials. 

Q What's a teaser? 

A A teaser is a summary of the offering circular.  It's 

normally a two- to three-page document that helps our clients 

make a decision in principle whether or not they're interested 

in the proposed transaction. 

Q What kind of information is important to your clients? 

A What's important to our clients is use of proceeds, the 

financial standing of the borrower, the macroeconomic 

environment in the country where they operate, as well as 
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basic terms and conditions of the proposed transaction; if 

there are some specific covenants that are outlined. 

Q What kind of borrowers are you dealing with in the deals 

that you do? 

A We deal with foreign governments, corporations as well as 

corporations that are owned by foreign governments.  

(Continued on the following page.) 
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(Continuing) 

Q How do you pass information on, from the syndicate on to 

your clients? 

A Normally, by e-mail and by phone. 

Q Do you prepare the information in the offering circulars 

or teasers? 

A No, I don't. 

Q Where do you get that from? 

A The syndicate does. 

Q Do you pass that information along to prospective buyers? 

A Yes. 

Q Was there a time a transaction involving Mozambique came 

to your attention?

A September 2013, yes. 

Q What was that transaction? 

A It was a tap of a Eurobond issue or an LPN issue that was 

placed few weeks earlier.  The issuer in that case was EMATUM. 

Q What's an LPN? 

A It's a loan participation note. 

Q Is that a security? 

A Yes. 

Q What's a tap? 

A Tap is a reopening of an existing bond issue. 

Q What was the value of the tap? 

A The tap was for 350 million USD. 
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Q What was the original value of the EMATUM LPN? 

A The original size of the LPN was 500 million. 

Q Who was the arranger on the original issue? 

A Credit Suisse. 

Q Who was the arranger on the tap?

A So, VTB Capital. 

Q And who was the issuer of the LPN? 

A EMATUM. 

Q Did you come to learn what the loan was for? 

A Yes.  The proceeds were -- the proceeds of the issue were 

to construct the fleet of fishing boats as well as auxiliary 

fleet.  Security fleet. 

Q Did you have another name for the EMATUM project 

internally at VTB? 

A We did. 

Q What did you call it? 

A Tuna. 

Q Why did you call it tuna? 

A It's shorter.  EMATUM didn't mean anything to us.  It's 

kind of long, so we called it tuna. 

Q Did it have anything to do with the purpose of the 

project? 

A Yes.  Directly.  Because of the, the fleet was to fish 

specifically for tuna, as we understood it. 

Q And what information did you get about the EMATUM LPN? 
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A We got the OC, the offering circular, couple Moody's 

reports and the teaser. 

MS. MOESER:  Your Honor, I'd like to seek admission 

of Government's Exhibits 2477, 2478, 2479, 2480 and 2481. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibits 2477, 2478, 2479, 2480 and 

2481 received in evidence.) 

THE COURT:  You may publish.  

MS. MOESER:  Can we publish Government's 

Exhibit 2477, Ms. DiNardo.  

(Exhibit published.) 

Q Mr. Lvov, what is Government's Exhibit 2477? 

A It's an e-mail. 

Q Who's it from? 

A This is an e-mail from me to Marco Santamaria at Alliance 

Bernstein. 

THE COURT:  To who?  

THE WITNESS:  Marco Santamaria.  

THE COURT:  Spell that name, please. 

THE WITNESS:  M-A-R-C-O, last name 

S-A-N-T-A-M-A-R-I-A. 

THE COURT:  Thank you.  

Please, continue. 
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Q What's Alliance Bernstein? 

A It's a U.S.-based investment manager. 

Q And who is Marco Santamaria? 

A He's a portfolio manager. 

Q Where is Alliance Bernstein based? 

A New York. 

Q What day did you send this e-mail? 

A September 25th, 2013. 

Q What's the subject of the e-mail? 

A EMATUM bond package. 

Q What did you send to Mr. Santamaria? 

A It was the offering circular for the original LPN, two 

Moody's reports and a teaser for the tap. 

Q And in the message below, what did you tell 

Mr. Santamaria? 

A I outlined that the original transaction and the OC 

attached was for the amount of 500 million. 

Q What's OC? 

A Offering circular. 

I mentioned that the document would need to be 

updated once the tap is placed, which is normal procedure.  

The timing of the transaction is Friday morning and that we 

would need an indication of his interest by close of business 

on Thursday. 

Q Where were you when you sent this to Mr. Santamaria? 
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A New York. 

MS. MOESER:  I'm showing you Government's 

Exhibit 2481. 

(Exhibit published.) 

Q Mr. Lvov, what's Government's Exhibit 2481?

A This is a teaser. 

MS. MOESER:  If we can just kind of blow up the top 

half, Ms. DiNardo.  

Q What is the teaser summarizing here, Mr. Lvov? 

A Just one second. 

Q Sure.  

A The teaser is summarizing the purpose of issuance of 

these, of the loan participation notes. 

Q Over on the right, under loan participation notes, the 

second bullet.  

MS. MOESER:  Can we blow up the right part, 

Ms. DiNardo, maybe make it a little bigger?  There we go.

Q If you can review the second bullet, Mr. Lvov, and tell 

the jury what the second bullet is conveying.  

A The second bullet is conveying the fact that this issue, 

the LPN issue and the tap, are unconditionally and irrevocably 

guaranteed by the Government of Mozambique. 

Q What's a guarantee? 

A Guarantee is an obligation to repay the loan in the event 

that the original borrower is unable to do so. 
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Q And who did you say was the guarantor in this 

circumstance? 

A The Government of Mozambique. 

MS. MOESER:  Looking to the third bullet on that 

section.  

Q What's the third bullet convey, Mr. Lvov? 

A This bullet covers the use of proceeds and the fact that 

this is a tap, this is an upsize of a previously issued 

transaction.  The use of proceeds here specifically notes 

fishing vessels and auxiliary defense fleet. 

Q Looking at the last bullet in this section, the LPN 

section.  

MS. MOESER:  Can you blow it up, Ms. DiNardo. 

Q What information is the last bullet conveying, Mr. Lvov? 

A This is, this bullet explains that the borrower, EMATUM, 

is owned hundred percent by the Government of Mozambique on a 

consolidated basis. 

Q Looking over to the last bullet on the left side.  

MS. MOESER:  If you can blow it up, Ms. DiNardo. 

Q It references the IMF. 

What's the IMF, Mr. Lvov?  

A International Monetary Fund. 

Q What's the role of the IMF in a transaction involving 

Mozambique? 

A There is no direct role of IMF in this transaction.  
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However, it is important to monitor relationship of Mozambique 

with IMF because as a developing country, Mozambique was 

looking for financial support from IMF to prop up its 

macroeconomic reform program and that is why it was quoted 

here, the status of Mozambique's relationship with IMF. 

MS. MOESER:  And going to the bottom of the first 

page, Ms. DiNardo.  The last bullet on the bottom right.  

Q What information is the last bullet conveying to your 

clients, Mr. Lvov? 

A This shows that the contractor for the fleet was a 

UAE-based company and that the ships, the actual ships were 

built in France, Germany and Abu Dhabi. 

Q Did you know who the contractor was? 

A I did not. 

Q Do you know Jean Boustani? 

A No, I don't. 

MS. MOESER:  Showing you Government's Exhibit 2478. 

(Exhibit published.) 

Q What's Government's Exhibit 2478? 

A This is the first page of the offering circular of EMATUM 

transaction. 

Q Is this the original OC you were referring to, 

Mr. Santamaria? 

A Correct. 

THE COURT:  You have got to wait until she finishes. 
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Put the question again and then answer. 

Q Is that what you would call the original OC in your 

e-mail to Mr. Santamaria? 

A Correct. 

(Continued on following page.)
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EXAMINATION CONTINUING 

BY MS. MOESER:

Q Looking down at the second-to-last paragraph.  

MS. MOESER:  Can you blow that up, Ms. DiNardo?  

(Exhibit published.) 

MS. MOESER:  It is pretty small. 

Q Can you read it, Mr. Lvov?

A Yes, I can. 

THE COURT:  How about blowing it up a bit more, if 

you can?  It is easier to read for the jury, as well as the 

witness.  

BY MS. MOESER:

Q I just want to focus your attention on the second-to-last 

sentence, Mr. Lvov, that says:  This is a Regulation S.  

What is Regulation S?

A Regulation S is an exemption that allows issuance of 

dollar denominated securities by foreign governments and 

corporations, and these securities can be issued, placed and 

traded by non-U.S. persons. 

Q Was the EMATUM bond a Regulation S offering? 

A Yes, it was. 

Q What clients were you selling the EMATUM bond to?

A Clients that had offshore capabilities.  

Q Were your clients based in the United States?

A Our clients are U.S.-based investment managers that have 
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clients that have funds offshore.  

Q Does there come a time when U.S.-based investment 

managers can use onshore funds to buy Regulation S offerings? 

A Yes, after 40 days of what is called a seasoning period, 

which is 40 days from the settlement date of the transaction. 

Q And what other information is contained in this 

Government's Exhibit 2478, this big document?  

You don't have it in front of you, Mr. Lvov, but are 

you familiar with the type of information it contains?

A Are you referring to this full document?

Q Yes.  Yes, Mr. Lvov. 

A So this is a full offering circular that contains all the 

information that covers the terms and conditions of the -- 

this LPN issuance. 

Q Showing you Government's Exhibit 2479.  

What is Government's Exhibit 2479?

(Exhibit published.)

A This is a Moody's rating report on the -- on Mozambique. 

Q And showing you Government's Exhibit 2480.  

(Exhibit published.) 

BY MS. MOESER:

Q What's Government's Exhibit 2480?

A This is a Moody's rating report on the EMATUM 

transaction. 

Q Why did you send the Moody's ratings reports to 
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Mr. Santamaria?

A Moody's is an independent rating agency without bias, so 

it helps clients to get a third-party independent view on the 

issuer and the transaction in question to help them make 

decision in principle whether or not they're interested to 

participate.  

Q Whether or not your clients are interested to buy some of 

the LPN?

A Correct. 

MS. MOESER:  Your Honor, I would like to seek 

admission of Government's Exhibits 2482, 2483, 2484, 2458 and 

2486.  

THE COURT:  Any objection?  

MR. SCHACHTER:  May we see 2484?

THE COURT:  Would you publish it to counsel and to 

the Court, please?  

MR. SCHACHTER:  The rest we have no objection to, 

Your Honor.  

THE COURT:  Again, the number you want to see, 

counsel, is?  

MR. SCHACHTER:  2484.  

THE COURT:  Thank you.  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibits 2482, 2483, 2484, 2458 and 
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2486 were received in evidence.) 

THE COURT:  You may publish. 

BY MS. MOESER:

Q Showing you Government's Exhibit 2482.  

(Exhibit published.) 

Q What's Government's Exhibit 2482, Mr. Lvov?

A This is my e-mail to Todd Petersen at Prudential. 

Q And what's Prudential?

A It's a U.S.-based investment manager in Newark, 

New Jersey.  

Q And who is Todd Petersen?

A He's a portfolio manager. 

Q What's the subject?

A EMATUM bond package.  

Q Are you sending Mr. Petersen the same information you 

sent Mr. Santamaria? 

A Correct.  

MS. MOESER:  Your Honor, I would like to seek the 

admission of Government's Exhibit 2490.  

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.

(Government's Exhibit 2490 was received in 

evidence.) 

THE COURT:  You may publish.  
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(Exhibit published.) 

BY MS. MOESER:

Q Mr. Lvov, what's Government's Exhibit 2490?

A It's a Bloomberg e-mail to a client group. 

Q Who sent it?

A I did. 

Q What e-mail address are you using?

A This is a -- an automatically assigned Bloomberg e-mail 

address that you get when you sign up for the service. 

Q Are you using the Bloomberg service to send this message?

A Yes, this is a Bloomberg platform. 

Q What's the date of the message?

A September 27th, 2013. 

MS. MOESER:  And, Ms. DiNardo, if we can just kind 

of scroll through the first and second page, kind of slowly.  

Keep going.  And the third page.  And into the 

fourth page.  

Okay, we can stop there. 

BY MS. MOESER:

Q Who are you sending this message to, Mr. Lvov?

A This went to my client group. 

Q Are these all of your clients?

A Yes. 

Q And are they also all using the Bloomberg system? 

A Yes, most of them are.  Some e-mails here are 
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non-Bloomberg e-mails. 

Q And, you know, Mr. Lvov, just a quick question about the 

earlier e-mail we looked at with Marco Santamaria.  

You work for VTB Capital, right?

A Yes. 

Q Why are you sending Mr. Santamaria a Credit Suisse 

offering circular?

A Because we were doing a tap for a deal that was issued 

few weeks prior to the date by Credit Suisse. 

Q Were you increasing the amount of the deal that Credit 

Suisse had already started?

A Yes.  They started the deal.  They finished it, but they 

came short from the original amount that they were promising 

to accomplish, which was 850 million. 

Q And so can you -- how -- how much did Credit Suisse 

accomplish?

A 500. 

Q And did VTB fill the rest up to 850 in the tap?

A Correct. 

THE COURT:  500 what, 850 what?  

MS. MOESER:  Go ahead, Mr. Lvov. 

THE WITNESS:  Is it to me, 500 million US dollars 

and 350 [sic] million U.S. dollars. 

THE COURT:  Thank you.  

Go ahead. 
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BY MS. MOESER:

Q What was the total amount of the EMATUM LPN?

A 850 million US dollars. 

Q So looking at this e-mail here at the bottom that you've 

sent to all your clients on Bloomberg, who is the borrower? 

A EMATUM.   

MS. MOESER:  And can we go to the top of the next 

page, Ms. DiNardo?  

(Exhibit published.) 

Q Who is the guarantor, Mr. Lvov?

A The Republic of Mozambique. 

Q Is the Republic of Mozambique acting through any 

particular government agency?

A Ministry of France. 

MS. MOESER:  And down a little bit, can we scroll 

down a little bit more, Ms. DiNardo, under UOP.  

Q What is UOP?

A Use of proceeds. 

Q What are the use of proceeds?

A Development of Mozambique domestic fishing 

infrastructure. 

Q And is this all information you sent to your clients in 

the U.S.?

A Yes. 

(Continued on the following page.)
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BY MS. MOESER:  (Continuing.)  

Q Did you ultimately sell some of the EMATUM LPNs, 

Mr. Lvov? 

A We sold -- VTB Capital sold the full amount of the tap. 

Q The 350 million? 

A Yes. 

MS. MOESER:  Your Honor, at this time I would like 

to seek admission of Government Exhibit 2489. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted. 

(Government Exhibit 2489 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

BY MS. MOESER: 

Q What's Government Exhibit 2489, Mr. Lvov? 

A This is an e-mail from Fernando Ortega. 

Q Did you receive this e-mail? 

A Yes. 

Q Who is Fernando Ortega? 

A He, at the time, was head of European sales for VTB 

Capital PLC. 

Q And what's the date of this e-mail? 

A September 27, 2013. 

Q What's the subject? 
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A Tuna book. 

Q What does that mean? 

A This is the summary of indications of interest of VTB 

Capital's clients in the EMATUM transaction which have the 

short name Tuna. 

Q And looking at the third sentence, by September 27th, 

where did VTB stand with selling the EMATUM LPN? 

A VTB at that point had orders amounting to 286.8 million 

U.S. dollars. 

Q And looking towards the second half of this first e-mail, 

at the U.S. section, who is responsible for the U.S. orders? 

A I was. 

Q And who had you secured orders from? 

A We secured orders from Lazard Asset Management. 

Q What's the amount of the order you secured from Lazard? 

A It was 17 million. 

Q It says:  37, print 17 now, 20 more after season.  

What does that mean? 

A The original order was 37 million.  However, after 

reviewing it, Lazard communicated to us that only 17 million 

worth of orders were eligible and the rest were not eligible 

for this transaction. 

Q Do you know why the rest, the 20 million, were not 

eligible? 

A Correct. 
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Q Do you know why they were not eligible? 

A Because this is a Reg S transaction so they were not 

eligible because they were -- they did not fit the 

requirement. 

Q Would they become eligible at some point in time? 

A They would become eligible after a seasoning of this tap. 

Q That's the 40-day period you referred to earlier? 

A Correct. 

Q Looking at the next line, did you sell the EMATUM LPN to 

Alliance? 

A Yes. 

Q What's Alliance? 

A Short for Alliance Bernstein. 

Q The place where Marco Santa Maria worked? 

A Yes. 

Q And how much did you sell to alliance? 

A 35 million. 

Q Did you sell it to ING AM? 

A Yes. 

Q And what did you sell to ING AM? 

A 8 million. 

Q And where is ING AM located? 

A Atlanta, Georgia. 

Q What is Vaccaro? 

A It's a hedge fund based in Dallas, Texas. 
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Q Did you sell the EMATUM LPN to Vaccaro? 

A Yes.

Q For how much? 

A 5 million. 

Q What's SW? 

A SW is a fund manager based in Newport Beach, California. 

Q Did you sell the EMATUM LPN to SW? 

A Yes. 

Q How much? 

A 5 million. 

Q What's Global Undervalue? 

A Global Undervalue is a fund based in Houston Texas, I 

believe. 

Q And did you sell the EMATUM LPN to Global Undervalue? 

A Yes. 

Q How much? 

A $10 million. 

Q And what's Old Hill? 

A It's a hedge fund based in Connecticut, I believe. 

Q And did you sell the EMATUM LPN to Old Hill? 

A Yes, we did. 

Q How much? 

A 2 million. 

Q And down below that it says:  Waiting to hear from the 

U.S. 
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Who are you waiting to hear from? 

A Ice Canyon, a hedge fund based in Los Angeles, 

California; Discovery Fund in Connecticut, Prudential in 

Newark, New Jersey and TCW in Los Angeles, California. 

Q In total buys -- this is September 27, 2013, Mr. Lvov.  

How much had you committed to sell of the EMATUM LPN in the 

U.S.? 

A Around 80 million. 

Q And did you conduct all of those trades from your desk in 

New York? 

A These are not trades.  These are indication of interest, 

but yes. 

Q Did you ultimately sell to these clients? 

A Yes. 

Q And did you conduct those trade when you sold to your 

clients from your desk in New York? 

A Yes. 

MS. MOESER:  Your Honor, at this time I seek the 

admission of Government Exhibits 3213, 3213-A and 3213-B. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.

(Government Exhibits 3213, 3213-A and 3213-B 

received in evidence.) 

THE COURT:  You may publish it. 
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(Exhibit published.) 

BY MS. MOESER: 

Q Mr. Lvov, what's Government Exhibit 3213? 

A It's an e-mail, my reply to Philip Hamilton. 

Q And what's the subject? 

A Mozambique P&L revised. 

Q And if you go down to the bottom.  The first e-mail from 

Ugo Calcagnini.  Who is Ugo Calcagnini?  

A Ugo Calcagnini was the head of trading VTB Capital PLC. 

Q What information -- who is Philip Hamilton? 

A Philip Hamilton was my manager. 

Q Where was he located? 

A London. 

Q And what information is Mr.  Calcagnini conveying to 

Mr. Hamilton? 

A This is information about attribution of virtual sales 

credits under the Mematu transaction. 

Q And what does P&L attribution mean? 

A Profit and loss. 

Q And what information did you attach to your e-mail to 

Mr. Hamilton? 

A I attached to spreadsheets. 

Q And what were those spreadsheets called?  

MS. MOESER:  Sorry, if you can go to the top, 

Ms. DiNardo, of the attachments? 
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A Mematu secondary and Mematu primary Excel spreadsheets. 

Q And Turing to Government Exhibit 3213-A? 

MS. MOESER:  Can we blow up the left half, 

Ms. DiNardo?  

BY MS. MOESER: 

Q What's Government Exhibit 3213-A? 

A Can you scoot to the right a little bit?  I can't see it.  

This is a copy of the blotter of secondary trades in the 

EMATUM tap. 

MS. MOESER:  Ms. DiNardo can we pull up 3213-B?  

(Exhibit published.) 

BY MS. MOESER: 

Q Mr. Lvov what's 3213-B? 

A This is a spreadsheet summary of transactions that were 

settled with U.S.-based investment managers on the tap. 

Q Is this the primary spreadsheet? 

A Correct. 

Q And what's the primary trade for the EMATUM deal? 

A The primary trades or the final trades that emanate from 

the initial indications of interest. 

Q So is this a summary of the trades after you've completed 

the trades? 

A Correct. 

Q And -- 

THE COURT:  Speaking of correct, it's 5 o'clock.  
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So, ladies and gentlemen of the jury, we are 

adjourned for the day.  As I promised you, we have a hard stop 

at 5. 

(Continued on the following page.) 
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(continuing) 

THE COURT:  Do not talk about the case.

The witness will be here tomorrow morning at 9:30, 

do not talk about your testimony, sir, with anyone when you 

leave here today.  

Ladies and gentlemen, have a nice relaxed evening, 

we will see you tomorrow at 9:30.  Thank you.  

THE COURTROOM DEPUTY:  All rise.

(Jury exits.) (Witness excused.) 

(In open court; outside the presence of the jury.) 

THE COURT:  You may be seated, ladies and gentlemen.  

The jury has left the courtroom.  The witness is leaving the 

courtroom. 

Do we have any procedural issues to address in the 

absence of the jury and in the presence of the defendant?  

MR. BINI:  Not for the Government. 

THE COURT:  From the Defense?  

MR. JACKSON:  No, Your Honor, thank you. 

THE COURT:  Thank you.  Everyone have a good 

evening, see you tomorrow at 9:30. 

ALL:  Thank you, Your Honor. 

THE COURT:  Thank you. 

(Matter adjourned to Tuesday, November 5th, 2019 at 

9:30 a.m.)

oooOooo
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(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

(The following occurs outside the presence of the 

jury.) 

THE COURTROOM DEPUTY:  All rise.

The Honorable William F. Kuntz, II presiding.  

Criminal cause for trial, Docket Number 18-CR-681, 

United States versus Boustani. 

Counsel, please state your appearances for the 

record.  Your appearances for the record.  

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, Special Agent Angela Tassone for the 

United States.

Good morning, Your Honor.  

THE COURT:  Good morning.  

We have the spellings, you may be seated.

Ladies and gentlemen of the public, you may be 

seated.

(Defendant enters the courtroom.) 

THE COURT:  Good morning Mr. Boustani. 

THE DEFENDANT:  Good morning. 

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.

Good morning, Your Honor. 

THE COURT:  Good morning, sir, please be seated. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

VB     OCR     CRR

2642

MR. SCHACHTER:  Good morning, Your Honor.

Michael Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning, sir, please be seated. 

MR. DiSANTO:  Good morning, Your Honor.

Philip DiSanto on behalf of Mr. Boustani.  

THE COURT:  Good morning, please be seated, sir.  

MS. DONNELLY:  Good morning, Your Honor.

Casey Donnelly on behalf of Mr. Boustani. 

THE COURT:  Good morning, please be seated.

Mr. Boustani you may be seated as well, of course, 

good morning.

MR. McLEOD:  Good morning, Your Honor.

Ray McLeod on behalf of Mr. Boustani. 

THE COURT:  Good morning, Mr. McLeod, please be 

seated.  

All right, the defendant is present.  All Counsel of 

record are present.  Do we have any preliminary issues to 

address before we bring the jury in?  

From the Government. 

MR. BINI:  For the Government, Your Honor, the 

Government would ask to have until tomorrow night to respond 

to ECF 327 filed by the defendant. 

THE COURT:  The ten-page letter addressing the 

question of the new witness that was identified on 

October 28th?  
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MR. BINI:  Yes, Your Honor. 

THE COURT:  The one Defense Counsel was a little 

concerned I might not have seen?  I told you, I have no life, 

you could have filed it 30 seconds ago and I would have read 

it.  I am not urging you to go that route.  I know you guys 

are thinking, okay, we will put that to the test. 

Just preliminarily, your application is granted.  

You will be able to submit something.  You should address the 

one of the two elephants in the room.  I am not talking about 

myself included, but one of the two elements in the room which 

is the question of:  Why the late notice with respect to this 

witness?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  The other elephant in the room you might 

want to think about addressing, as sophisticated Wall Street 

practitioners with many clients; it is Guy Fawkes day, but I 

am not going to mention that ancient orator Cicero, nor his 

namesake, who is one of your partners.  You might want to give 

the old Wall Street Judge some comfort that that is not part 

of the problem, should the Judge allow this witness to 

testify.  You might.  Or you might not. 

Okay.  

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Anything else before we bring in the 

jury?  
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MR. BINI:  Not for the Government. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.

Mr. Jackson.

THE COURTROOM DEPUTY:  Yes, Judge. 

THE COURT:  We can have the witness brought back.

You can take the podium.  

(Witness resumes stand.)

(Continued on following page.)
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PAVEL LVOV,

called as a witness, having been previously duly

sworn, was examined and testified as follows:

THE COURT:  See?  I not only read everything, I try 

to think about it and when I do not have any brain cells, 

which is most of the time, I have the world's best law clerks, 

who have plenty of brain cells. 

THE WITNESS:  Good morning. 

THE COURT:  Welcome back. 

THE WITNESS:  Thank you. 

THE COURT:  We will bring in the jury in a minute 

and then I will ask you the question I said I was going to ask 

you.  And you will give the answer that I hope comports with 

what I hope your answer would be.  We will see.  

THE COURTROOM DEPUTY:  All rise.

(Jury enters.)

THE COURT:  Good morning, Ladies and Gentlemen of 

the Jury.  Again, thank you for your promptness.  Please, be 

seated. 

You may be seated as well ladies and gentlemen of 

the public. 

You may be seated, sir. 

Let me begin by announcing and I will try to 

remember to announce this every day this week, that the 

courthouse is closed on Monday for Veterans Day.  We will not 
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be sitting on Monday.  The last thing in the world I want is 

for a juror to schlepp -- to use a technical legal term -- all 

the way here on Monday and to see the court is closed.  I know 

it is Guy Fawkes day, but I do not want to be burned in 

effigy, so I am telling you now and I will remind you that we 

are not sitting on Monday at all.  You do not have to call in, 

you do not have to check in.  The courthouse is closed. 

I may have some things to say to the lawyers, but 

that is not going to be something you have to concern 

yourselves with, all right?  And certainly there will not be 

anything that has to be done in public court.  I simply wanted 

to say it and make a note, Monday the Court is closed.  Not 

here, okay?  

THE JURY:  Okay, thank you. 

THE COURT:  Thank you.  All right. 

Now, sir, as I said I would ask you, have you spoken 

with anyone about your testimony since leaving the witness 

stand yesterday?  

THE WITNESS:  No. 

THE COURT:  Thank you. 

Please continue, Counsel. 

DIRECT EXAMINATION (Continuing) 

BY MS. MOESER:   

MS. MOESER:  Good morning, ladies and gentlemen. 

THE JURY:  Good morning. 
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MS. MOESER:  Good morning, Mr. Lvov. 

THE WITNESS:  Good morning.

MS. MOESER:  Mr. Lvov, when we left off yesterday, 

we were talking about Government's Exhibit 3213. 

Can we pull that up, Ms. DiNardo.  

(Exhibit published.) 

Q Do you remember this e-mail, Mr. Lvov? 

A Yes. 

MS. MOESER:  And we were looking at 32 -- 

Government's Exhibit 3213-B. 

(Exhibit published.) 

Q Mr. Lvov, what is Government's Exhibit 3213-B? 

A This is the spreadsheet summary of the order book on the 

EMATUM transaction. 

Q What's an order book? 

A This is the list of clients that expressed interest and 

left us firm orders to buy the LPN. 

Q So, looking at this spreadsheet -- 

MS. MOESER:  Can we blow up the left half, 

Ms. DiNardo, through sort of the middle?  Yes, that is good. 

Can you scroll over just a little to the right so we 

can see that last column?  No, try it again, so through 

EMATUM.  Great.  

Q So, what's the first line entry here, Mr. Lvov? 

A This is a line that shows that Alliance Bernstein 
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expressed interest and left a firm order for $35 million of 

the LPN. 

MS. MOESER:  Ms. DiNardo can we go back briefly to 

3213.  

(Exhibit published.) 

MS. MOESER:  Can you show the top. 

Q Mr. Lvov, what's the date on this e-mail? 

A October 31st, 2013. 

MS. MOESER:  And can we go back now to 3213-B, 

Ms. DiNardo. 

(Exhibit published.) 

Q Mr. Lvov, are these trades that have already occurred? 

A Yes. 

Q So, the first one I said was Alliance.  

Did Alliance buy or sell the EMATUM bond? 

A They bought.  This is a primary transaction.  These are 

all buys. 

Q All people buying from VTB? 

A Correct, as a lead manager. 

Q And how much did Alliance buy? 

A 35 million. 

Q And where is Alliance located? 

A New York. 

Q What's the next line? 

A ING Investment Management.
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Q Where are they located? 

A Atlanta, Georgia. 

Q How much did they buy? 

A Eight million. 

Q And these say -- are these expressed in -- I'm going to 

get it wrong.  

What are the numbers expressed in? 

A These are in thousands of U.S. dollars. 

Q So, if it says 8,000, that means 8 million? 

A Correct. 

Q What's the next line? 

A Kleinheinz Capital Partners. 

Q Where are they located? 

A I believe, Houston, Texas. 

Q How much did they buy? 

A $10 million. 

Q How about the next one? 

A Lazard Asset Management. 

Q Where are they?

A New York.

Q How much did they buy of the EMATUM?

A $17 million. 

Q And SW Asset Management? 

A Is a fund manager is Newport Beach, California. 

Q How much did they buy from VTB in the EMATUM LPN? 
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A $5 million. 

Q What about the next line, what's the Patriot Group? 

A It's a Connecticut-based fund manager. 

Q How much did they buy in the EMATUM LPN? 

A Two million. 

Q Okay.  And the last one, Vaquero? 

A That's a Dallas-Fort Worth fund manager.  $5 million. 

Q And did you conduct all of these trades? 

A No. 

Q Did someone on your team conduct -- you or someone on 

your team conduct these trades?

A Yes.  

Q And where were you or the person on your team located 

when you committed to these trades? 

A We were all in New York.

Q Can you do the rough math on the total here? 

A Roughly 80 -- I believe it's 82. 

Q 82 million in purchases in the EMATUM LPN? 

A Yes. 

MS. MOESER:  And Ms. DiNardo, if we can go to 

Government's Exhibit 3213-A.  

(Exhibit published.) 

MS. MOESER:  If we can blow up, similarly, the sort 

of left few columns through amount, Ms. DiNardo, and down a 

little bit.  
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Q Mr. Lvov, what is 3213-A showing? 

A This is a secondary trading blotter in the EMATUM LPN. 

Q And if you can remind the jury, what's secondary trading? 

A This is trading of securities post-issue. 

Q And some of these clients we've seen on the first 3213-B 

spreadsheet.  

Are the other clients located in the U.S.? 

A Yes. 

Q And are they all buying this time or are there some 

variations? 

A Variations. 

Q So, for example, what does the first line show? 

A Discovery Capital Management, we are selling.  This is -- 

the BS column is our side. 

Q VTB's side? 

A VTB's side. 

Q So VTB is selling to Discovery Capital Management? 

A Yes. 

Q Thank you.  

And where is Discovery Capital Management? 

A Connecticut. 

Q What's the second line? 

A Fidelity Management Research. 

Q Where is Fidelity located? 

A Boston, Massachusetts. 
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Q And are they buying from VTB? 

A Yes. 

Q How much? 

A Five million. 

Q How about the third line? 

A Ice Canyon. 

Q Where is Ice Canyon located? 

A Los Angeles, California. 

Q And what's the third line represent Ice Canyon doing? 

A We buy one million from them. 

Q And looking at the total -- 

MS. MOESER:  Do we have all the rows, Ms. DiNardo 

showing on this?  Can we show it all at once?  Can we blow up 

the left side through amount, but show all the rows, 

Ms. DiNardo?  

Q Mr. Lvov, can you do the rough math on the total traded 

in the secondary market in this spreadsheet? 

A Looks about 50 million. 

Q And were these trades done by you or members of your team 

at VTB? 

A Me and members of my team. 

Q And where were you and member of your team when you 

committed to these trades? 

A New York. 

MS. MOESER:  Your Honor, I'd like to admit 
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Government's Exhibit 2505. 

THE COURT:  Any objection?  

MR. SCHACHTER:  May I see it briefly, Your Honor?  

THE COURT:  Yes. 

Please publish it to Counsel and to the Court.  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 2505 received in evidence.) 

(Exhibit published.) 

Q Mr. Lvov, what is Government's Exhibit 2505? 

A This is a VCON trade confirmation. 

Q What's a VCON trade confirmation? 

A It's a visual confirmation of a trade that took place 

earlier over the phone or communication by Bloomberg. 

Q And who is this from? 

A This is from Todd Petersen at Prudential. 

Q And who's it to? 

A To myself. 

Q At what e-mail address are you using? 

A Bloomberg. 

Q That's at Bloomberg.net? 

A Correct. 

Q And what is this VCON trade confirmation representing?  

Can you explain to the jury? 

A Sure. 
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This is a trade confirmation of a transaction that 

took place on October 8th at 11:48 in the morning in a 

security with a ticker MEMATU, which is EMATUM LPN.  It shows 

that the customer represented by a trader Todd Petersen at 

Prudential has sold -- let me just see here... $2.5 million 

worth of EMATUM LPN at a price of 93.25 for the total 

consideration of $2,344,385.42, to settle on 11th of October, 

2013. 

Q And so, the total, is that the dollar number down the 

bottom left of this VCON? 

A Correct. 

Q That's the total dollar value. 

On the second line it says:  Trader.  And then has 

your name. 

What does that indicate? 

A That's, that indicates that I executed the trade with the 

client. 

Q And so, is this confirmation of a trade that you 

conducted for VTB with Prudential? 

A Yes. 

Q And where were you located when you conducted this trade? 

A New York. 

MS. MOESER:  And Your Honor, if I may admit 

Government's Exhibit 673. 

THE COURT:  Any objection to 673. 
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MR. SCHACHTER:  May I just see it briefly, 

Your Honor. 

THE COURT:  Publish it to Defense Counsel and to the 

Court. 

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 673 received in evidence.) 

(Exhibit published.) 

Q Mr. Lvov, what is Government's Exhibit 673? 

A This is also a VCON trade confirmation. 

Q How can you tell it's a VCON trade confirmation? 

A It says so on the second line. 

Q Is that the -- in the subject area?

A Yes. 

Q And who's it from? 

A It's from Arif Joshi. 

THE COURT:  Would you spell that, and keep your 

voice up, and stop mumbling. 

Go ahead. 

THE WITNESS:  A-R-I-F, J-O-S-H-I. 

Q And who is it to? 

A To myself. 

Q And looking at the trader line, who is the trader on this 

trade? 

A Myself. 
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Q And on the line below that, sells, what does this trade 

represent? 

A This represents my sell of $1.3 million of EMATUM LPN. 

Q To -- is that to Mr. Joshi? 

A Correct. 

Q To Lazard? 

A Correct.  

MS. MOESER:  And showing you Government's 

Exhibit 401-A, already in evidence. 

(Exhibit published.) 

MS. MOESER:  We can go to page 4, Ms. DiNardo.  

(Exhibit published.) 

Q Mr. Lvov, what is Government's Exhibit 401-A page 4? 

A That is the same trade ticket, only a Bloomberg copy of 

it. 

Q And who is this from? 

A This is from myself. 

Q And over on the right of the first line where it says:  

Trader SLS.  

A Can you highlight?  

Q Yes, I can.  

A Yeah, trader/sales Pavel Lvov. 

Q That's you? 

A Yes. 

Q And what's the date on this trade? 
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A The date of the trade is October 4th with settlement on 

October 11th, 2013. 

Q And where were you when you exited to this trade? 

A In New York. 

Q How do you know you were in New York? 

A As I mentioned earlier, it's impossible for us to enter a 

trade ticket without physically being present on our desk in 

New York. 

Q And so, other VCONs that have this similar information 

with you as the trader, would they also be a confirmation of a 

trade in New York? 

A Yes. 

Q Did you know of any other Mozambique deals that VTB was 

involved around the time of the EMATUM LPN? 

A Yes.  Later in 2013, around November, my then-manager 

Philip Hamilton mentioned that there was a small loan that VTB 

arranged to one of the companies in Mozambique. 

MS. MOESER:  Ms. DiNardo, you can take that down. 

Q And did you know anything else about that loan that VTB 

had arranged to a company in Mozambique? 

A I didn't know much about it. 

Q Did you know the name of it? 

A I think the name was Proindicus. 

Q Did you know how it was structured? 

A No. 
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Q Around this time, did you continue to trade the EMATUM 

LPN in the secondary market? 

A Yes. 

Q Did you learn anything else about the LPN around 2015? 

A 2015.  I, I don't remember. 

Q At some point in time, did -- was there a proposed 

restructuring of the EMATUM LPN? 

A Yes. 

Q And about when was that? 

A 2016. 

MS. MOESER:  Your Honor, I'd like to admit 

Government's Exhibits 2975 and 2976. 

THE COURT:  Any objection?  

MR. SCHACHTER:  May I see it briefly, Your Honor?  

THE COURT:  Yes.  

'75 first.  Any objection?  

MS. DONNELLY:  None, Your Honor. 

THE COURT:  Admitted.

(Government's Exhibit 2975 received in evidence.) 

THE COURT:  '76?  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.

(Government's Exhibit 2976 received in evidence.) 

THE COURT:  You may publish them. 

MS. MOESER:  Mr. Lvov, showing you Government's 
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Exhibit 2975. 

(Exhibit published.) 

Q What's Government's Exhibit 2975? 

A This is an e-mail. 

Q Who sent this e-mail? 

A Myself. 

Q What e-mail address did you use? 

A Bloomberg. 

Q And what day was it on? 

A March 9, 2016. 

MS. MOESER:  And, Ms. DiNardo, if we can sort of 

slowly scroll through the first three pages of addresses.  

Okay, you can stop there. 

Q Mr. Lvov, who did you send this e-mail to? 

A To my full client list. 

Q And what did you attach to the e-mail? 

A I attached Mozambique Exchange Offer and Consent 

Solicitation Memorandum. 

Q What's the Exchange Offer and Consent Solicitation 

Memorandum? 

A It's a document similar to the offering circular that 

contains terms and conditions of a proposed transaction.  In 

this particular case, the exchange offering. 

Q What was the exchange? 

A The exchange, the proposed exchange was to take out the 
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EMATUM LPN at a certain price and a certain ratio and 

substitute it with a direct obligation of the Government of 

Mozambique in the form of a Eurobond. 

Q What's a Eurobond? 

A It's a dollar-denominated bond issued outside of the 

United States. 

Q And at the bottom here, the last sentence says:  At 

IMF/WB in D.C., April 14th through 16.

What does that mean? 

A This is called a green line.  It's a header that we use 

on Bloomberg.  It's type of a signature. 

Q Were you going to be somewhere April 14th through 16th? 

A I was going to be at IMF, yes. 

Q And what does WB stand for? 

A World Bank. 

MS. MOESER:  Showing you Government's Exhibit 2976. 

(Exhibit published.) 

Q What's Government's Exhibit 2976, Mr. Lvov? 

A Can I see the full page, please?  

MS. MOESER:  Can you show the third page, 

Ms. DiNardo.  

(Exhibit published.) 

A This is the exchange offer circular. 

Q That you attached to the previous e-mail that we saw? 

A Correct. 
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MS. MOESER:  And if we can go to the second page, 

Ms. DiNardo.  

(Exhibit published.) 

MS. MOESER:  The bold section. 

Q Mr. Lvov, you previously told the jury about a Reg S. 

offering.  

What was the structure of the exchange instrument 

going to be? 

A The structure of the new notes was proposed as a issue 

under the Rule 144A and Reg S. 

Q What's 144A? 

A Rule 144A is a form of registration of a security issued 

by a non-U.S.-domiciled entity that allows U.S. persons to 

buy. 

Q And what was VTB's role in the exchange? 

A VTB was a joint lead manager of the exchange. 

MS. MOESER:  You can take that down, Ms. DiNardo. 

Q In addition to the information that VTB gave to its 

clients through the exchange offering memorandum, did VTB 

arrange meetings with its clients about the exchange? 

A Yes. 

Q Where were those meetings? 

A In -- one day was in New York. 

Q Did you attend those meetings? 

A No. 
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Q Did your clients attend those meetings? 

A Yes. 

Q Do you know if anyone else attended those meetings from 

Mozambique? 

A Yes. 

THE COURT:  Who?  

THE WITNESS:  I don't remember the names, but they 

were representatives of the Government of Mozambique. 

THE COURT:  Go ahead. 

MS. MOESER:  Your Honor, at this time I'd like to 

admit Government's Exhibit 2977. 

THE COURT:  Any objection?  

MR. SCHACHTER:  May I see it briefly, Your Honor?  

THE COURT:  Yes.  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 2977 received in evidence.) 

(Exhibit published.) 

Q Mr. Lvov, what's Government's Exhibit 2977? 

A This is a printout of a IB Bloomberg chat. 

MS. MOESER:  Ms. DiNardo, can we go to page 4. 

(Exhibit published.) 

MS. MOESER:  And can we go down to the bottom half 

of the page. 

Q Mr. Lvov, looking at the message that has George 
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Niedringhaus's address on top.  You can review this.

And tell us more about the meetings that you set up 

with your clients, for your clients.  

A This is a schedule of meetings that were set up with 

clients based in New York metropolitan area, namely Marathon, 

EMSO, NWI, Alliance Bernstein, Stone Harbor, Goldman Sachs 

Asset Management, with Prudential pending. 

Q And were your clients holding the EMATUM LPN at this 

time? 

A Yes. 

Q How much, roughly, were your clients holding, if you 

remember? 

A I don't remember. 

Q Looking down at your message below Mr. Niedringhaus's 

message, can you tell the jury what that means? 

A In this particular line it indicates that Prudential has 

communicated to us that they own more than $20 million worth 

of EMATUM LPN. 

Q And I don't think we've mentioned Stone Harbor.

What is Stone Harbor? 

A Stone Harbor is a fund manager based in New York. 

Q Did the exchange go through, Mr. Lvov? 

A It did. 

Q After the exchange, did you attend meetings at the IMF? 

A I did. 
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Q Did information come into the marketplace regarding the 

IMF and Mozambique at that time? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

If you know. 

THE WITNESS:  Can you repeat the question?  

THE COURT:  Read it back.  

(The requested portion of the record was read back 

by the Official Court Reporter.) 

A Yes.  There was an article published -- 

Q Mr. Lvov, let me ask you a follow-up question briefly. 

Was the price of the EMATUM -- of the Mozambique 

bond affected by information in the marketplace at the time? 

A Yes. 

Q What was the information in the marketplace? 

MR. SCHACHTER:  Your Honor, objection. 

THE COURT:  Overruled.  

MR. SCHACHTER:  Your Honor --

THE COURT:  Overruled. 

A The information in Wall Street Journal had a negative 

impact on the price of the new -- newly-issued bond. 

Q Did your clients reach out to you at this time? 

A Yes. 

Q Did your client -- what kind of concerns did your clients 

raise? 
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MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A They were concerned that there was information that was 

missing or misrepresented to them about the total indebtedness 

of Mozambique. 

Q Did you review the exchange offering memorandum to assess 

the representations about Mozambique's total indebtedness? 

A Yes.

Q What did you determine? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A We've asked the syndicate desk and we checked the 

memorandum and the numbers that we checked in the offering 

circular were consistent with the numbers that were in the 

article being correct. 

Q The numbers in the memorandum represented total debt for 

Mozambique? 

A Yes. 

Q Did the exchange offering memorandum disclose the 

Proindicus loan by name? 

A It didn't. 

Q Were you aware of a loan called MAM? 

A No. 

Q Was a loan called MAM disclosed by name in the exchange 

offering memorandum? 
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A I don't remember. 

Q Mr. Lvov, if VTB had known that the contractor on EMATUM 

Privinvest had paid Credit Suisse bankers millions of dollars, 

would VTB have done the EMATUM LPN? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A No. 

Q Would VTB -- if VTB had known that the contractor on 

EMATUM had paid Credit Suisse bankers millions of dollars, 

would VTB have done the exchange? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A No. 

Q If VTB had had that information, would it have offered 

the EMATUM LPN to third-parties? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A No. 

Q And would it have offered the exchange to third-parties? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A No. 

MS. MOESER:  May I have a moment, Your Honor?  

THE COURT:  You may. 

(Pause in the proceedings.)
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MS. MOESER:  Nothing further, Your Honor. 

THE COURT:  Your Honor, witness.  

CROSS-EXAMINATION

BY MR. SCHACHTER:  

MR. SCHACHTER:  Good morning. 

THE JURY:  Good morning. 

Q And good morning, Mr. Lvov.  

A Good morning. 

Q Ms. Moeser asked you about the EMATUM LPN offering and 

the fact that it was a Reg S. issuance.  

Do you recall that? 

A Yes. 

Q And you said that Reg S. is an exemption for securities 

that are issued, placed and traded by non-U.S. persons.  

Do you recall saying that? 

A Yes. 

Q And I'd just like you to explain that to the jury. 

When you say an exemption, that it's an exemption, 

can you explain to them; it's an exemption from what? 

A It's an exemption from not having to register the 

security with SEC. 

Q And do you have an understanding as to why that kind of 

security doesn't need to be registered with the United States 

Securities and Exchange Commission? 

A My understanding is that it's a security that's issued 
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overseas in U.S. dollars; and hence, it's exempt from 

registration. 

Q And can you explain what you meant when you said that 

Reg. S Securities are securities that are issued, placed and 

traded by non-U.S. persons?  

Can you just explain that? 

A What it means is that the funds used to purchase these 

securities are physically outside the United States. 

Q And those funds are held by what kind of entity? 

A Traditionally, either a, an individual or a legal entity. 

Q So, it's that individual -- when you say it's -- the 

funds are outside of the United States, you mean that it's, 

those funds are held by either an individual or an entity that 

exists outside of the United States.  

A Yes. 

Q Now, you said that your clients are U.S.-based money 

managers. 

A Correct. 

Q And is it correct that a money manager is a business that 

provides investment advice and makes investment decisions for 

those separate entities or individuals that, in some cases, 

may exist outside of the United States? 

A That's correct. 

Q And so, even though the investment manager, the money 

manager, may be providing advice or making a decision, the 
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actual purchaser of the security in a Reg S. context would be 

the individual or the entity that exists outside of the 

United States; is that correct? 

A Correct. 

(Continued on following page.)
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CROSS-EXAMINATION CONTINUING

BY MR. SCHACHTER:

Q And for managing the money of those corporate entities 

that exist outside of the United States, do money managers 

receive a fee? 

A Yes. 

Q Do you happen to know if there is something called 2 in 

'20?

A I've heard the term before, but I'm not on that side of 

the business. 

Q Okay, fair enough.  

And just to be clear, sometimes money managers can 

manage corporate entities that exist inside the United States, 

is that right?

A Manage their money, yes. 

Q And sometimes they will manage corporate entities, the 

money of corporate entities that exist outside of the United 

States?

A Correct.  

Q And since you talked about -- you talked about the term 

with respect to Reg S offerings as being involving non-U.S. 

persons.  

Do you remember using that word?

A Yes. 

Q And so, do you understand that a money manager that may 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Lvov - cross - Schachter

SAM     OCR    RMR    CRR     RPR

2671

be based in the United States, but that is managing funds 

that's held by a -- a corporate entity that exists outside of 

the United States, that that is called a non-U.S. person?

A Yes. 

Q You talked about how you sent out the LPN offering 

circular to your clients?

A Yes. 

Q Or some of your clients, is that fair to say?

A Yes. 

Q During that primary issuance of the EMATUM LPNs, you 

could not sell those LPNs to any U.S. fund or U.S. entity that 

is holding money, is that correct?

A Onshore, correct.  

Q I believe that you said when Ms. Moeser was asking you 

questions that you sent out that offering circular to clients 

with, your words were, offshore capabilities.  

Do you recall giving that testimony?

A Yes. 

Q And maybe you explained it, but can you explain when use 

the term "offshore capabilities," what are you referring to? 

A I was referring to the -- such clients that have funds 

that are not onshore in the United States, they're offshore. 

Q Fair to say, you did not send the offering circular to 

any U.S.-based money manager who you believed would be buying 

it for a U.S. fund, is that correct?
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A Yes.  

MR. SCHACHTER:  I'm not entirely sure if it's in 

evidence, Your Honor.  We'll offer Government Exhibit 222.  

THE COURT:  Any objection to 222?  

MS. MOESER:  May we see it, Your Honor?

THE COURT:  I believe it is being published. 

MS. MOESER:  No objection, Your Honor. 

THE COURT:  It's admitted. 

(Government's Exhibit 222 was received in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q This, Mr. Lvov, is what's called a subscription -- is a 

subscription agreement, and I will direct your attention to 

the -- 

MR. SCHACHTER:  May I have just a moment, Your 

Honor?  

THE COURT:  Of course.

(Pause.) 

MR. SCHACHTER:  To the page that identifies the 

parties, Mr. McLeod.  Maybe the second or third page in. 

BY MR. SCHACHTER:

Q Do you see where it says that this is an agreement 

between Mozambique EMATUM Finance 2020 B.V. and VTB Capital?  

Do you see that?
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A Yes. 

Q And I think you described earlier that VTB Capital was 

what's called a manager for the issuance of the loan 

participation notes; is that right? 

A Yes. 

Q And did you know that the issuer was this Dutch company 

called Mozambique EMATUM Finance 2020 B.V.?

A Yes.  

MR. SCHACHTER:  And, Mr. McLeod, can we turn to the 

fifteenth page?  

(Exhibit published.) 

MR. SCHACHTER:  And specifically, the section on -- 

yes, thank you. 

BY MR. SCHACHTER:

Q Do you see where there is a section of this agreement 

that VTB Capital entered into entitled "Selling Restrictions"? 

A Not yet.  

MR. SCHACHTER:  Can you blow up the top half?  

(Exhibit published.)

A Yes, I see it. 

Q And I'd just like to direct your attention to the middle 

of that page.  

Do you see where it talks about limitations on 

directed selling efforts, and then it goes on to say that the 

issuer reasonably believes that there is no substantial U.S. 
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market interest in its debt securities; do you see that?

A Yes. 

Q And is that consistent with the restrictions that come 

with the issuance of Reg S securities as you understand them?

A As I understand it, yes. 

MR. SCHACHTER:  You can take that down, Mr. McLeod. 

BY MR. SCHACHTER:

Q Now, Ms. Moeser -- I am just going to show you a few of 

the e-mails that Ms. Moeser showed you.  

She showed you Government Exhibit 2477 in evidence.  

MR. SCHACHTER:  Can we publish that, Your Honor?

THE COURT:  Of course.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And do you recall that this is the e-mail that you said 

that you sent to Mr. Santamaria at Alliance Bernstein?

A Yes. 

Q When you sent this in September of 2013 to this person at 

Alliance Bernstein, did you understand that Alliance Bernstein 

would be buying it for a U.S. found or a foreign -- a foreign 

fund? 

A For a foreign fund.  

Q And I also would like to show you -- 

MR. SCHACHTER:  Your Honor, may we publish -- 

THE COURT:  I'm sorry, what was the answer?  I 
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couldn't quite hear it.  

THE WITNESS:  For a foreign fund.  

THE COURT:  Thank you.  Keep your voice up.

Go ahead.

MR. SCHACHTER:  Thank you, Your Honor.  

And may we also publish, Your Honor, Government 

Exhibit 2482 in evidence?

THE COURT:  Yes, you may. 

(Exhibit published.) 

BY MR. SCHACHTER:

Q Mr. Lvov, Ms. Moeser asked you also about this document.  

This is an e-mail that you sent to Prudential.  

Do you recall that?

A Yes. 

Q And you, again, were sending the offering circular to 

Prudential? 

A Yes. 

Q When you sent this document to Prudential, did you 

understand that the actual purchaser of the Reg S LPNs would 

be a U.S. fund or a foreign fund?

A Foreign fund. 

MR. SCHACHTER:  Your Honor, may we also publish 

Government Exhibit 2490 in evidence?

THE COURT:  You may.  

(Exhibit published.) 
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BY MR. SCHACHTER:

Q And do you recall, Mr. Lvov, that Ms. Moeser showed you 

this exhibit, which was an e-mail that you sent out to a list 

of your clients in September of 2013?

A Yes. 

MR. SCHACHTER:  And, Mr. McLeod, can we just look at 

it so we can see the substance at the end of the long list of 

clients?  That's great.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And, again, did you understand that the clients that you 

were sending this e-mail to would be buying the LPNs for a 

U.S. fund or for a foreign fund?

A For a foreign fund.  At this point, this is an e-mail, 

both the announcement of the transaction already launched and 

completed. 

THE COURT:  Did you understand the question?  

THE WITNESS:  Yes. 

THE COURT:  What was the question?

THE WITNESS:  (No response.)  

THE COURT:  Were you buying it for a U.S. fund or a 

foreign fund?  That's the question.  

So what's the answer?  

THE WITNESS:  Yes.  

THE COURT:  Okay. 
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THE WITNESS:  For a foreign fund. 

MR. SCHACHTER:  Thank you, Your Honor. 

And then I'd also like to publish, Your Honor, 

Government Exhibit 2489. 

THE COURT:  In evidence?  

MR. SCHACHTER:  In evidence, yes, Your Honor. 

THE COURT:  Yes, you may.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And, Mr. Lvov, do you remember this as an e-mail that -- 

this is an e-mail that was sent to you by one of your 

colleagues at VTB that described -- well, in general terms, 

can you just refresh us on what this described?

A This is an e-mail from Fernando Ortega summarizing the 

indication of interest in the proposed transaction, EMATUM.  

Q And it lists Europe and U.S.  

Do you see that?

A Yes.  

Q And that refers to the geographic location of the money 

manager, is that correct?

A That's correct.  

Q It is not referring to the geographical location of the 

fund that would actually be buying the LPNs, is that correct? 

A Correct.

Q And, in fact, each of these companies, both under the 
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list of European money managers and U.S. money managers, each 

of those managed foreign corporate entities that were buying 

the LPNs, is that correct?

A Correct.

Q And, in fact, I believe that Ms. Moeser asked you 

specifically about the reference to Lazard and it says, "37, 

print 17 now, 20 more after seasoned."  

Do you remember that? 

A Yes.  

Q And you testified that Lazard had communicated to us that 

only 17 million worth of orders were eligible and the rest 

were not eligible for this transaction.  

Do you remember that?

A Yes. 

Q And you also said that that remaining, the rest of it, 

was not eligible because they did not fit the requirement.  

Do you remember explaining that?

A Yes. 

Q And I'd just like you to explain that a little bit 

further, so we are all clear on that.  

When you say that only 17 million was eligible and 

the rest did not fit the requirement, can you just explain to 

the jury what you meant by that?

A What I meant by that was that 17 million was the money 

that they were managing for an offshore or foreign fund, as 
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you stated; and 20 million of interest was from onshore money 

that did not qualify.  

Q And did not qualify for --

A For the transaction.  

THE COURT:  Again, don't talk over each other.  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Go ahead. 

BY MR. SCHACHTER:

Q Now, there is also a mention on this list, I think 

further down, to something called ICE.

A Yes. 

Q You wrote:  "Waiting to hear from the U.S. ICE."  

Do you see that?

A Yes. 

Q And the fact that -- the reference to U.S., that's 

because ICE Canyon, the money manager, is located in Los 

Angeles, is that correct? 

A Correct.

Q I am going to show you Government Exhibit 3213 -- 

MR. SCHACHTER:  We'll offer Government 

Exhibit 3213-B, if it's not in evidence already.

THE COURT:  Any objection?  

MS. MOESER:  It's in evidence, Your Honor.  

THE COURT:  So, no objection.  

You may publish.  
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(Exhibit published.) 

MR. SCHACHTER:  I'm sorry.  Withdrawn. 

BY MR. SCHACHTER:

Q Sir, did you happen to know that ICE Canyon was advising 

an Irish entity that would actually be doing the purchasing of 

the LPNs? 

A No, I did not. 

Q All right.  

MR. SCHACHTER:  Let's turn then back to Government 

Exhibit 3213-B in evidence.  

If I may publish?  

(Exhibit published.) 

BY MR. SCHACHTER:

Q In any event, whether you knew that ICE Canyon was 

advising an entity based in Ireland or some other country, you 

did understand that ICE Canyon would be buying the LPNs for 

some foreign fund, is that correct? 

A Correct.

Q And this is -- in this list of -- this list that 

Ms. Moeser asked you about, none of these buyers were buying 

the LPNs for a U.S. fund, these are all for foreign funds; is 

that correct?

THE COURT:  Just to be clear, the list that you are 

talking about is Government Exhibit 3213-B?  

MR. SCHACHTER:  Yes, Your Honor, thank you. 
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THE COURT:  Because you didn't have it easily 

accessible.  

Go ahead.

A Correct.  

Q Now, you talked a little bit about the concept of 

seasoning.  

Do you remember that? 

A Yes. 

Q And you explained, I believe, that a U.S. entity could 

buy the LPNs after the passage of 40 days from the original 

issuance of the LPNs.  Is that right?

A Yes. 

Q In this circumstance, do you recall that the LPN offering 

was fully subscribed within a few days of VTB's involvement?

A Yes. 

Q And can you just explain to the jury what that means? 

A The suggested amount of the tap was 350 million, and 

350 million of LPNs was issued. 

Q So -- so that means that from the primary issuance, the 

Reg S offering that can only be sold to foreign funds, that 

was pretty much completed within a few days of the issuance; 

is that right?

A Correct.

Q So, to the extent that a U.S. fund could be buying these 

LPNs after the passage of 40 days, those U.S. funds would be 
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buying in what you described as the secondary market, is that 

correct?

A Correct.

Q And so, that would be a circumstance where one of the 

foreign funds that bought the LPNs, they can do whatever -- 

they can sell them if they want to, is that right? 

A Yes. 

Q They can go out and they can sell them to other foreign 

entities, is that correct?

A Yes. 

Q But they can also, after the passage of 40 days, they can 

go out and they can sell them to a U.S. fund if that foreign 

fund wants to, is that correct? 

A Correct.  

Q And in those circumstance, the way the money passes is 

that the buyer, that U.S. fund, is paying that foreign fund 

for the LPN in that secondary market transaction, is that 

correct?

A Through a broker, yes. 

Q That money would not -- unless VTB was acting as the 

broker, none of that money would go to VTB, right?

A Correct.

Q And when those secondary market trades happened, that 

money doesn't go to EMATUM?

A Correct.
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Q And certainly, it doesn't go to Privinvest or Jean 

Boustani, fair to say?

A I don't know.  

Q Fair enough.  

Now, we don't need to look at it again, but I think 

Ms. Moeser showed you that language on the front cover of the 

offering circular that said, I am paraphrasing, but it says it 

can't be sold to -- it can only be sold to non-U.S. persons.  

Do you remember that?

A Yes. 

Q It's in bold and all caps on the first page?

A Yes. 

Q Do you recall that it doesn't say anything about the fact 

that it could be that in the secondary market, that some U.S. 

fund could buy the LPNs from some foreign fund?  

Do you remember it saying anything like that on the 

front cover of the offering circular?

A I don't remember it saying anything like that.  

THE COURT:  Why don't you show it to the witness, in 

fairness to the witness, and so the jury can see what you're 

talking about as well?  

MR. SCHACHTER:  Yes, Your Honor.  I think this is 

215.  This is Government Exhibit 215, Your Honor. 

(Exhibit published.)

///
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BY MR. SCHACHTER:

Q And is this the language you recall talking about how it 

may not be offered or sold within the United States?

A Yes. 

Q Okay.  And does this -- does this say anything about the 

fact that there could be secondary market trades after the 

issuance in which some foreign fund may sell the LPNs to some 

U.S. fund?

A It doesn't say it right here. 

Q And fair to say -- you know that that can happen because 

you have a lot of experience in the securities markets; fair 

to say?

A Yes. 

Q And, sir, you never called up a man named Jean Boustani 

and explained to him that there is something called a 

secondary market where a U.S. fund could, after the issuance, 

theoretically buy LPNs from a foreign fund; you didn't have 

such a conversation, did you?

A I don't know Jean Boustani. 

Q You've never spoken to Jean Boustani? 

A No. 

MR. SCHACHTER:  You can take that down, Mr. McLeod. 

BY MR. SCHACHTER:

Q Ms. Moeser also showed you Government Exhibit 2480 in 

evidence.  
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MR. SCHACHTER:  May I publish that, Your Honor?

THE COURT:  Yes, of course.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And I think that you described this as a report from 

Moody's, which is a credit rating agency?

A Yes. 

Q And from time to time you sent these credit rating 

reports to your clients, is that correct?  

A Yes.  

Q And this is one of those things that investors may look 

at before they start to buy securities like the LPNs, is that 

correct? 

A Correct.  

Q And I just want to direct -- and this one is entitled 

"Moody's Assigns B1 Rating to Loan Participation Notes." 

Do you see that? 

A Yes. 

Q And then under the "Rationale," right in the third 

paragraph of this document, do you see where it explains that 

the B1 rating of the notes relies solely and exclusively on 

the unconditional and irrevocable guarantee that the Republic 

of Mozambique has given to all payments?  

Do you see that?

A Yes, I see it. 
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Q Does that -- do you remember that, in fact, the credit 

rating agencies did not rate in any way the company EMATUM's 

ability to generate revenue?

A I don't remember. 

Q But this particular rating, that certainly doesn't offer 

any guidance as to whether EMATUM is going to make money or 

not, is that correct?

A Correct.  

Q Here, Moody's is saying, Look, all we know, all we can 

speak about is the guarantee of the Republic of Mozambique; is 

that correct? 

A Yes. 

Q Now -- 

MR. SCHACHTER:  You can take that down, Mr. McLeod. 

BY MR. SCHACHTER:

Q -- you talked about when you're committed to a trade.  

Do you remember Ms. Moeser asking you about that?

A Yes. 

Q And fair to say you're not a lawyer?

A I'm not a lawyer. 

Q Congratulations.  

And you -- is it fair to say that you don't know 

when you are legally liable to complete a trade?  

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Overruled.  If you know.
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A In my practice, in the market, when we complete a trade 

over the phone or by e-mail and we complete it with specific 

words like "done," "mine," "yours," these, to us, are 

irrevocable obligations to complete the transaction. 

Q I'm speaking about -- I understand that's in your 

practice -- 

A Uh-hum. 

Q -- but have -- but I'm asking you a different question, 

which is:  Do you have an understanding, as a legal matter, 

when you are legally liable to complete a trade?  

MS. MOESER:  Objection, Your Honor. 

THE COURT:  He's asking for his understanding.  

You can give your understanding.  

A I'm not a lawyer.  I don't have an opinion on -- on this.  

Q And is it correct that there is a piece of the trade 

where you have your interactions with your customer, and then 

there is also something called settlement; is that correct?

A Correct.

Q And do you happen to recall that in connection with the 

LPNs, that settlement occurs at an entity called Euroclear or 

Clearstream?  

A Yes. 

Q And those are what are called depositories, is that 

correct? 

A Yes. 
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Q And do you know that they both exist outside of the 

United States?

A Correct.  

Q And do you know, do you have an understanding that that 

depository is an entity that receives both the money that's 

being used to purchase the security, as well as the -- it also 

then possesses the security, itself; is that correct? 

A Correct.

Q And it is at that moment where the exchange then occurs 

between money and security, is that correct?

A That's correct.

Q Now, you talked about when you say "done" either verbally 

or typing it on your Bloomberg terminal, is that correct?

A Correct.

Q Is it correct that sometimes it will happen that a trade 

is canceled even after the time has come when both of you said 

"done"?

A Yes. 

Q Sometimes a customer may ask you to cancel the trade, and 

in some circumstances you have agreed to do so; is that 

correct?

A Correct.

Q And there's also something called unwinding a trade; 

isn't that correct?

A Correct.
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Q And sometimes even after both sides have said "done," a 

trade can be unwound, is that correct? 

A Correct.

Q I am going to show you -- 

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 5684.  

THE COURT:  Any objection to DX-5684?  

MS. MOESER:  If I may see it?

THE COURT:  You may.  

MS. MOESER:  No objection, Your Honor.  

THE COURT:  Admitted. 

(Defense Exhibit 5684 was received in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

MR. SCHACHTER:  Mr. McLeod, there is a reference to 

canceling, which I believe is on page 1.  

May I have just a moment?

THE COURT:  You may.

(Pause.) 

MR. SCHACHTER:  On the first page, Mr. McLeod, on 

DX-5684, there is a lengthy description by Mr. Lvov.  It's a 

longer communication. 

BY MR. SCHACHTER:

Q And do you see there's a reference here to an FX price 

and then there is a reference to canceling -- canceling?  
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Do you see that? 

A Yes. 

Q All right.  

MR. SCHACHTER:  And then if we can put up, 

Mr. McLeod -- actually, we'll offer Defense Exhibit 5585. 

THE COURT:  Any objection to DX-5585?  

MS. MOESER:  If we can get a copy, Your Honor. 

THE COURT:  I believe you have it electronically.  

MS. MOESER:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Defense Exhibit 5585 was received in evidence.) 

THE COURT:  You may publish.  

MR. SCHACHTER:  Thank you, Your Honor.  

(Exhibit published.) 

BY MR. SCHACHTER:

Q And, Mr. Lvov, do you see this is an e-mail from you on 

August 19, 2016?

A Yes. 

Q And there's a reference to UBS and unwinding the trade.  

Do you see that?

A Yes, I do. 

Q And it actually says:  "Was unable to settle original 

RUS 26 transaction because of absence of service at 

Clearstream."  

Do you see that that? 
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A Yes. 

Q And Clearstream, that's the -- one of the depositories 

that we were talking about that operated in the LPN 

transaction as well, is that correct?

A Correct. 

THE COURT:  How much longer do you have with this 

witness?  

MR. SCHACHTER:  Your Honor, my estimate is -- oh, 

I'm sorry, I think, Your Honor, about -- less than 15 minutes.  

THE COURT:  Well, why don't we take our comfort 

break now, and then we will come back for the less than 

15 minutes.  

Do not talk about the case.  

Do not talk to anyone about your testimony.  

(Jury exits.) 

THE COURT:  You may step down, thank you.  

(Witness steps down.)  

THE COURT:  You may be seated, ladies and gentlemen, 

and the public.  The jury has left the room.  The witness is 

leaving the room.  

Do we have any procedural issues to discuss during 

the break in the presence of the defendant and after the 

presence of the jury?  

MR. SCHACHTER:  None for the defense, Your Honor. 

MR. BINI:  Not for the Government, Your Honor.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Lvov - cross - Schachter

SAM     OCR    RMR    CRR     RPR

2692

THE COURT:  All right, thanks.  Enjoy your break and 

we will resume in 15 minutes.  

(Defendant exited the courtroom.)

(Judge WILLIAM F. KUNTZ, II exited the courtroom.)

(Recess taken.)  

(In open court - jury not present.)

THE COURTROOM DEPUTY:  All rise.  

(Judge WILLIAM F. KUNTZ, II entered the courtroom.) 

THE COURTROOM DEPUTY:  Judge Kuntz presiding.  

THE COURT:  You may be seated.  I see we have all 

appearances.  The defendant is being produced. 

Do we have any issues, before we bring the witness 

back in and before we bring the jury in, to discuss?  

MR. BINI:  Not for the Government.  

THE COURT:  From the defense?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Okay.  Thank you.  

MR. SCHACHTER:  Thank you.  

THE COURT:  Let me have the witness come back.  

Mr. Jackson, would you?  And we will have the 

defendant come out.  

Please come back to the stand, sir.

(Witness enters the courtroom and resumes the 

stand.) 

THE COURT:  You can remain standing until they come 
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back.  

THE WITNESS:  All right.

(Pause.) 

(Defendant entered courtroom.) 

THE COURT:  Welcome back, sir.  

THE DEFENDANT:  Thank you. 

THE COURT:  Defendant has just been produced and we 

are now going to bring in the jury.

(Pause.) 

(Jury enters.) 

THE COURT:  Thank you, ladies and gentlemen of the 

jury.  We really appreciate your promptness.  

Please be seated.  We are going to continue with the 

examination.  

Please have a seat, sir, and I will ask you, as I 

said I would, did you speak with anyone about your testimony 

during the break?  

THE WITNESS:  No. 

THE COURT:  Thank you, pleat continue.  

MR. SCHACHTER:  Thank you, Your Honor.  

EXAMINATION CONTINUING 

BY MR. SCHACHTER:

Q Mr. Lvov, when an investor bought the loan participation 

notes, that investor was buying the right to be repaid the 

principal and interest from that loan, is that correct?
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A Correct.  

Q And the loan participation notes were issued in September 

and October of 2013, is that correct? 

A Correct.

Q And then in April of 2016, the Mozambican Government 

exchanged the loan participation notes for a different kind of 

instrument called a eurobond, is that correct? 

A Correct. 

Q And at that point in time, once that exchange happened, 

the loan participation notes ceased to exist?

A Correct.

  

(Continued on the following page.)
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BY MR. SCHACHTER:  (Continuing.)  

Q They were gone? 

A Correct. 

Q So they only existed -- the loan participation notes only 

existed between September and October of 2013 and April of 

2016; is that correct? 

A Yes. 

Q Am I correct that from the time that they were first 

issued in 2013 up until the time that they were exchanged for 

Eurobonds in 2016, that EMATUM made each and every one of the 

interest and principal payments required under the loan? 

A I don't remember. 

Q Do you recall that at the time of the exchange that there 

had been no default of the EMATUM loan participation notes? 

A That information, I don't recall. 

MR. SCHACHTER:  I have no further questions. 

THE COURT:  Your witness. 

MS. MOESER:  Briefly, Your Honor. 

THE COURT:  I hope so. 

REDIRECT EXAMINATION

BY MS. MOESER: 

MS. MOESER:  Ms. DiNardo, if we can bring up 

Government Exhibit 222 in evidence. 

(Exhibit published.) 

BY MS. MOESER: 
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Q Mr. Lvov, defense counsel asked you some questions about 

this document.  What is this document? 

A This reads, Subscription Agreement. 

MS. MOESER:  And can we go to the last page, 

Ms. DiNardo?  

Q And who signed on behalf of VTB Capital? 

A It reads Sean Tiwari. 

Q And can you read the signature on the left? 

A It's illegible, but I think it says, M-A-B-B-O-O-D. 

Q Do you know anyone with initial shuns with initials M, 

A-B-B-O-O-D? 

A Mackram Abboud. 

Q Who is Mackram Abboud? 

A He's a banker for VTB Capital.  

MS. MOESER:  Can we go to page seven of the 

document, Ms. DiNardo?  Can you blow up the middle section, 

Offering Circular?  

BY MS. MOESER: 

Q Mr. Lvov, can you review this section and summarize for 

the jury what this sets out? 

A (Reviewing.)  

Q Have you had a minute to review, Mr. Lvov?  I can ask you 

a few questions about this.  Is this a representation that the 

offering circular contains all information in relation to the 

issuer which is material? 
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MR. SCHACHTER:  Objection. 

THE COURT:  Sustained.  

Look.  The jury can read it.  If you want him to 

read it out loud to the jury and waste their time, you can do 

that but the jury can read it.  It is in evidence.  It's the 

offering circular.  

Is there anything you want to ask him that is a 

summary-type question?  

MS. MOESER:  We can move forward, Your Honor. 

THE COURT:  That would be nice. 

MS. MOESER:  Briefly, Ms. DiNardo, if we can pull up 

Government Exhibit 2482. 

(Exhibit published.) 

BY MS. MOESER: 

Q And what did you send to Mr. Petersen in Government 

Exhibit 2482, Mr. Lvov? 

A I sent him the offering circular on the original EMATUM 

transaction, two Moody reports and the teaser. 

Q Where did Mr. Petersen work? 

A Prudential. 

MS. MOESER:  Can we go Government Exhibit 3213-A. 

(Exhibit published.) 

THE COURT:  You have B on the screen.  Please put A 

up. 

(Exhibit published.) 
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BY MS. MOESER:  

Q And what is this spreadsheet, Mr. Lvov? 

A This is a spreadsheet of a secondary trading blotter. 

Q Is Prudential one of the entities that you did secondary 

trading in the EMATUM LPN with? 

A Yes. 

MS. MOESER:  And if we could switch just briefly to 

the ELMO, Mr. Jackson?  

(Exhibit published.) 

Q This is Defense Exhibit 5585 that you were shown before, 

Mr. Lvov.  Defense counsel asked you some questions about 

whether or not a trade had been unwound.  Did that have 

anything to do with the EMATUM LPNs? 

A No. 

(Exhibit published.) 

Q This is Defendant's Exhibit 5684.  Dense counsel asked 

you some questions about a trade being cancelled.  Did that 

have anything to do with the EMATUM LPNs? 

A No. 

MS. MOESER:  And if we can go back to the computer, 

Mr. Jackson.  

And if we can go to 3213-B? 

(Exhibit published.) 

BY MS. MOESER: 

Q Mr. Lvov, what was 321-B?  
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A This is the primary -- the summary of a primary order 

book. 

Q And did you conduct all of these trades from New York? 

A Yes. 

Q When were you committed to these trades? 

A At the time when the order was placed. 

Q And did any of these trades -- were any of these trades 

revoked? 

A No. 

MS. MOESER:  Nothing further, Your Honor. 

THE COURT:  Thank you, you may step down, sir.  You 

are done.  Thank you. 

(Witness excused.) 

THE COURT:  Please call your next witness. 

MS. MOESER:  Your Honor, the Government calls Daniel 

Jurkowitz. 

THE COURT:  Please come forward and be sworn by my 

court deputy.  

THE COURTROOM DEPUTY:  Please raise your right hand, 

sir.  

(Witness sworn/affirmed.) 

THE COURT:  Please be seated, sir.  I'm going to ask 

you to pull the microphone in front of you, close to you.  It 

swivels.  State and spell your name and then counsel will have 

some questions. 
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THE WITNESS:  Dan Jurkowitz, J-U-R-K-O-W-I-T-Z. 

THE COURT:  Thank.  Counsel, you may inquire. 

///
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DANIEL JURKOWITZ, 

called by the Government, having been

first duly sworn, was examined and testified

as follows:

DIRECT EXAMINATION

BY MS. MOESER: 

Q Good afternoon.  Excuse me.

A Good afternoon. 

Q Good afternoon, Mr. Jurkowitz.  Where do you work? 

A BCP Securities. 

Q How long who you worked at BCP Securities? 

A A little over three years. 

Q Where did you work before that? 

A Credit Suisse. 

Q What was your position at Credit Suisse? 

A I worked with Aaron Tai as co-heads of the emerging 

markets sales team in the U.S. 

Q How long were you co-head of the emerging markets sales 

team in the U.S.? 

A We held that position roughly four years. 

Q From which years to which years? 

A Approximately 2012 to 2016. 

Q Did you have a specialty when you were at Credit Suisse? 

A Emerging markets fixed income; so, debt. 

Q And what's an emerging market? 
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A An emerging market is typically one of the non -- I would 

say, like, very developed countries.  So, countries in Latin 

America, countries in the middle east, Africa, central eastern 

Europe and parts of Asia. 

Q How long have you worked in the financial services 

industry? 

A Since 1990.  So, what is that, 29 years. 

Q Have you had a specialty during that period of time? 

A Nearly all of it was sales and trading of debt 

instruments in the emerging markets. 

Q And focusing on your time at Credit Suisse, how did a 

project come to your attention? 

A A project would come to our attention via the syndicate 

desk. 

Q What's the syndicate desk? 

A The syndicate desk is an intermediary between investment 

bankers and sales and trading professionals. 

Q What's the role of the investment bankers in a project in 

general? 

A Investment bankers will talk to corporations and 

governments -- borrowers, so as borrowers of debt.  And then 

the investment bankers when they are working on a project or a 

transaction, a deal, if you will, they will prepare 

information to give to the syndicate desk and the syndicate 

desk then talks to the trading -- the sales and trading teams 
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and so I was on the sales and trading teams. 

Q What does the sales and trading teams do? 

A The sales and trading teams are responsible for talking 

to end investors about bonds or loans that the investment 

bankers will originate.  So the sales and trading teams 

actually have the points of contact with the investor base. 

Q Who are your clients in parts of the sales and trading 

team? 

A The clients that I've always interacted with and covered 

have been institutional clients, institutional investors. 

Q Can you give the jury an example of an institutional 

investor? 

A Sure.  Like a BlackRock or a Fidelity, MetLife Insurance, 

Prudential Insurance; typically thought of as larger, 

more-sophisticated investors. 

Q Where are your clients located? 

A Aaron Tai and I covered clients in the U.S. So our 

clients were -- graphically were in the U.S. 

Q And where were you located when you worked at Credit 

Suisse? 

A New York. 

THE COURT:  Let her finish before you answer. 

Q Where were you? 

A New York. 

Q What kind of information would you send to your clients? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - direct - Moeser

SN     OCR     RPR

2704

A We would send the information that the syndicate desk 

delivered to us which typically would be background 

information about the entity that was borrowing money in the 

bond market.  So if it was a corporation or a sovereign, there 

would be financial information, there would be information 

describing the business or if it were a government describing 

kind of the economy of the Government.  And then we would 

receive a package from the syndication department and we would 

deliver that to our investors. 

Q Did you prepare any of the information? 

A No. 

Q And you said you received the information from syndicate.  

At what stage of the deal does your team get involved? 

A So, the sales team gets involved once all the information 

is completed.  The deal is completely baked, if you will, 

prepared, ready to go to market.  So at -- the final stage is 

when the deal is communicated to the marketplace to investors 

and that's when we get involved. 

Q And what sort of information is important to your clients 

when you're communicating a deal to the marketplace? 

A Our clients would want to know kind of detailed 

information about the borrower's business, what the borrower 

plans to do with the money they're borrowing, how they're 

going to pay it back.  So, I mean -- it's -- intuitively if 

you were lending someone money it's probably not too 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - direct - Moeser

SN     OCR     RPR

2705

dissimilar to what you would want to know. 

MS. MOESER:  Your Honor, I would like to admit 

Government Exhibit 510 -- actually, it's already in evidence.  

If I could show Government Exhibit 510 and 510-A?  

THE COURT:  You may.  They are in evidence. 

(Exhibit published.) 

BY MS. MOESER: 

Q What's Government Exhibit 510, Mr. Jurkowitz? 

A An e-mail. 

Q Who's the e-mail from? 

A Dominic Schultens. 

Q Who is Dominic Schultens? 

A He was one of our syndicate professionals at Credit 

Suisse. 

Q Who is the e-mail to? 

A It is to Aneesh Partap. 

Q Who is Aneesh Partap? 

THE COURT:  Who is it from?  

THE WITNESS:  Dominic Schultens. 

THE COURT:  Go ahead. 

BY MS. MOESER:  

Q Who is it to? 

A Aneesh Partap. 

Q Who is Aneesh Partap? 

A Aneesh Partap at the time worked for Ice Canon. 
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Q What's Ice Canon? 

A Ice Canon is one of Credit Suisse's investor clients. 

Q And are you copied on the e-mail? 

A Yes. 

Q What's the date of the e-mail? 

A March 13, 2013. 

MS. MOESER:  If you can go to the bottom of the 

first page, Ms. DiNardo.

BY MS. MOESER: 

Q Mr. Jurkowitz, directing your attention to the e-mail at 

the bottom of the first page, who sent that e-mail? 

A I did. 

Q And who did you send it to? 

A Aneesh Partap. 

Q Apologies.  What are you -- what information are you 

providing to Mr. Partap? 

A I am communicating to Aneesh general terms about the 

transaction we were working on and the use of proceeds. 

Q What was the use of proceeds for the transaction that you 

were working on at this time? 

A To build a radar surveillance system for ships that 

passed in the water between Mozambique and Madagascar. 

Q And at this time who were you arranging the financing 

for? 

A That was for -- the borrower was a special purpose 
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vehicle and the facility was the guaranteed by the Republic of 

Mozambique. 

MS. MOESER:  If we can scroll down a little bit, 

Ms. DiNardo. 

BY MS. MOESER: 

Q Mr. Jurkowitz, you mentioned the guarantee.  What's a 

guarantee? 

A A guarantee is a legal agreement that the guarantor will 

make good on the debt obligation if the borrower for any 

reason does not pay the debt obligation. 

Q And who is the guarantor of this deal? 

A It was The Republic of Mozambique through the Ministry of 

Finance of Mozambique. 

Q And looking up to the bullet points up top, you mentioned 

the borrower was a special purpose vehicle.  Who owned the 

special purpose vehicle? 

A The Republic of Mozambique. 

MS. MOESER:  And if we can scroll down a little bit 

more, Ms. DiNardo. 

BY MS. MOESER: 

Q Who is the contractor on the project, Mr. Jurkowitz? 

A Privinvest Shipbuilding SAL Abu Dhabi branch. 

Q And what's the total facility amount? 

A 372 million in U.S. dollars. 

Q Were you marketing this deal to Ice Canyon at this time? 
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A Yes. 

Q Showing you Government Exhibit 514 already in evidence.  

(Exhibit published.) 

Q What's Government Exhibit 514, Mr. Jurkowitz? 

A An e-mail. 

Q Who is it from? 

A Aneesh Partap. 

Q Who is it to?

A Dominic Schultens. 

Q Are you copied on the e-mail? 

A Yes.  

MS. MOESER:  If we can show the first e-mail at the 

bottom of the page, Ms. DiNardo. 

Q What's -- we see the IMF mentioned here, Mr. Jurkowitz.  

What's the IMF? 

A The International Monetary Fund. 

Q What's the importance of the International Monetary Fund 

in emerging markets? 

A The International Monetary Fund is a multilevel 

government organization that provides funding to countries 

that a lot of times are in need of funding and perhaps don't 

have readily access to funds.  So, the IMF will come in as a 

government entity, as a world government entity, and basically 

say to the country if you're able to perform certain macro and 

microeconomic programs, if you kind of are able to stick to 
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your budget, we'll lend you money. 

MS. MOESER:  And, Your Honor, if I could admit 

Government Exhibit 2334. 

THE COURT:  Any objection?  

MR. SCHACHTER:  May I see it briefly, Your Honor?  

THE COURT:  Yes.

Please publish it electronically for counsel. 

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted. 

(Government Exhibit 2334 received in evidence.) 

THE COURT:  You may publish it. 

(Exhibit published.) 

BY MS. MOESER: 

Q Mr. Jurkowitz, what's Government Exhibit 2334? 

A An e-mail. 

Q And who is it from? 

A Dominic Schultens. 

Q Who is it to? 

A Me. 

Q What's the date? 

A July 1, 2013. 

MS. MOESER:  Can we go to the first e-mail on the 

first page, Ms. DiNardo. 

(Exhibit published.) 

BY MS. MOESER: 
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Q Mr. Jurkowitz, did Ice Canyon eventually participate in 

the deal that you were marketing to them? 

A Yes. 

Q What was the value of their participation? 

A 15 million U.S. dollars. 

Q And did this deal come to be known by a particular name? 

A Proindicus. 

Q What's the total facility at this time? 

A 642 million U.S. dollar. 

Q And who is the guarantor? 

A The Republic of Mozambique. 

Q Where was Ice Canyon located? 

A Los Angeles, California. 

Q Was there another Mozambique deal that came to your 

attention in 2013? 

A Not that I remember. 

MS. MOESER:  Your Honor, at this time I would seek 

to admit Government Exhibit 3214, 3214-A and 3214-B. 

THE COURT:  Any objection?  

MR. SCHACHTER:  No objection. 

THE COURT:  Admitted. 

(Government Exhibit 3214, 3214-A and 3214-B received 

in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 
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BY MS. MOESER: 

Q Mr. Jurkowitz, we can below this up, does this refresh 

your recollection that there was another Mozambique deal that 

came to your attention in 2013? 

A Yes. 

Q What was that deal? 

A This was the EMATUM loan participation notes. 

Q What was the format of the -- what's a loan participation 

note? 

A A loan participation note is a pool of loans that are 

then securitized so that a note or a bond is issued and 

effectively the bond is backed by the loan. 

Q Is a loan participation note a security? 

A Yes. 

Q And what was the format of this loan participation note?  

Directing your attention to the first sentence, who could 

purchase this loan participation note, Mr. Jurkowitz?  

A So, investors who had Reg S-eligible funds to invest. 

Q And who were you going to try to sell the loan 

participation note to? 

A We would show a deal, a Reg S deal, to investors who had 

Reg S-eligible funds to invest. 

Q And what are Reg S-eligible funds, to your understanding? 

A My understanding is they're funds that are eligible to 

invest in Reg S securities. 
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Q And is there a term you're familiar with called 

seasoning? 

A Yes. 

Q What's seasoning? 

A The way I understand seasoning is if after a 40-day 

period, Reg S securities can then be invested in by on-shore 

or any investor in the U.S. 

Q You used the term in this e-mail axe.  What's an axe? 

A An axe is something -- it's kind of a colloquial 

financial services term meaning something you're trying to get 

done.  It emanates from having an axe to grind. 

Q And you were marketing this to your clients; correct? 

A Our clients who had Reg S funds to invest, yes. 

Q Where were you located when you were selling the EMATUM 

LPNs? 

A New York. 

Q What did you attach to this e-mail? 

A The Moody's ratings release for the Republic of 

Mozambique. 

Q Showing you Government Exhibit 3214-A.  

(Exhibit published.) 

BY MS. MOESER: 

Q What's Government Exhibit 3214-A, Mr. Jurkowitz? 

A Moody's Investor Services ratings release. 

MS. MOESER:  And if we could show Government Exhibit 
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3214-B. 

(Exhibit published.) 

BY MS. MOESER: 

Q What's Government Exhibit 3214-B? 

A Moody's Investors Services ratings action. 

Q Why were the Moody's ratings important? 

A Well, Moody's is an internationally recognized ratings 

service and a ratings service assigns its independent view to 

a given security.  So it's viewed as a credible, independent 

opinion on a particular security. 

Q Did you sell the EMATUM LPN in the primary market? 

A Yes. 

Q What's the primary market? 

A The primary market is the first time a security gets 

issued in the marketplace. 

MS. MOESER:  You can take this down, Ms. DiNardo. 

BY MS. MOESER: 

Q Did you also sell the EMATUM LPN in the secondary market? 

A To the best of my memory, I'm sure I did.  I don't 

remember exactly, but maybe bought and sold it.  So the 

secondary market happens after the primary market when bonds 

are traded back and forth.  I'm sure I did.  I don't remember 

exactly, but -- 

Q How did you conduct the trades of the EMATUM LPN? 

A Secondary trades?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - direct - Moeser

SN     OCR     RPR

2714

Q Secondary trades.

A If a client wanted to buy or sell this security or any 

security, then I would ask my trader for a price, communicate 

the price to the investor and the investor then would decide 

whether to buy or sell it. 

Q And when is the trade between you and the investor 

completed? 

A As soon as the investor and we, the broker, agree on a 

price and say done.  It's another colloquial Wall Street 

concept that happens a zillion times a day in the 

over-the-counter bonds market. 

Q And where are you when you're conducting these trades? 

A New York. 

Q And are these trades able to be undone after you say 

done? 

A You know, I never say never but very, very, very rarely. 

Q How long have you been conducting trades like this? 

A Since 1994.  So I've been in the securities industry 

since 1990.  I've been conducting trades like this since 1994. 

MS. MOESER:  Your Honor, I would seek admission of 

Government Exhibits 910 and 910-A. 

THE COURT:  Any objection to 910 and 910 A?  

Show them to your adversary. 

MR. SCHACHTER:  No objection, Your Honor. 

THE COURT:  They're admitted. 
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(Government Exhibits 910 and 910-A received in 

evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

BY MS. MOESER: 

Q Mr. Jurkowitz, what's Government Exhibit 910? 

A An e-mail. 

Q Who's it from? 

A Me. 

Q Who's to it? 

A Jonathan Prin. 

Q What's the date? 

A June 19, 2015.

Q And what have you attached?

A Mozambique offering circular.  The Mematu offering 

circular it looks like.

MS. MOESER:  If we can show Government Exhibit 

910-A, Ms. DiNardo.  

(Exhibit published.) 

BY MS. MOESER: 

Q What's Government Exhibit 910-A, Mr. Jurkowitz? 

A The EMATUM offering circular. 

Q Going back to Government Exhibit 910.  

(Exhibit published.) 

BY MS. MOESER: 
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Q Why were you sending Jonathan Prin the offering circular 

two years after the offering, Mr. Jurkowitz? 

A That's a pretty normal occurrence.  If someone is doing 

due diligence on a secondary market investment or trade, the 

first thing we would want to look at is the original offering 

circular.  

THE COURT:  Your Honor, I would seek the admission 

of Government Exhibit 3189. 

MR. SCHACHTER:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 3189 received in evidence.)

THE COURT:  You may publish.  

(Exhibit published.) 

BY MS. MOESER:  

Q Mr. Jurkowitz, what's Government Exhibit 3189? 

A This is a Bloomberg Message. 

Q What's a Bloomberg Message? 

A Bloomberg is the fixed income or bond market analytics 

and communication system that is very widely used in the bond 

markets as a communications tool and analytics tool. 

Q Who sent this Bloomberg message? 

A I did. 

Q What's the date? 

A March 9, 2016. 

MS. MOESER:  Ms. DiNardo if we can sort of scroll 
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through the first five pages. 

BY MS. MOESER: 

Q Mr. Jurkowitz, who were you sending this Bloomberg 

message to? 

A So that was a blast distribution list which is 

essentially all of our eligible clients, Credit 

Suisse-eligible clients, to communicate -- to communicate 

something and in this case the exchange offer and consent 

solicitation for EMATUM. 

Q What's an exchange offer? 

A It is an offer to holders of a bond to exchange an 

existing bond for a new bond. 

Q And directing your attention to the Description section 

in sort of the middle of the page, what was the format of the 

new instrument going to be? 

A The format Reg S 144A. 

Q You previously told us what Reg S meant, but what's 144 

A, Mr. Jurkowitz? 

A 144A is -- shore eligibility so U.S. investors -- U.S. 

institutional investors can buy 144A transactions in the 

primary market. 

THE COURT:  What does the doctrine actually say 

there?  

THE WITNESS:  114A. 

THE COURT:  Is that a typographical error or is hat 
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a different regulation?

THE WITNESS:  I think it's a typographical error. 

THE COURT:  Are you familiar with a regulation 

114-A?

THE WITNESS:  I am not.

THE COURT:  Neither am I.   

But, go ahead. 

MS. MOESER:  Thank you, Your Honor. 

BY MS. MOESER: 

Q Mr. Jurkowitz, directing your attention to Government 

Exhibit 3102 already in evidence? 

(Exhibit published.) 

BY MS. MOESER: 

Q Mr. Jurkowitz, did any of your clients hold the EMATUM 

LPN around the time of the exchange? 

A Yes. 

Q Who? 

A To the best of my memory Alliance Capital owned it.  And 

I think this is a typo where the name Allianz is used.  I 

think Alliance owned it.  I'm not 100 percent sure.  I think 

Stone Harbor might have owned it as well.  Those are the only 

two I can remember possibly owning it.  I think they did, 

though. 

Q Did Credit Suisse arrange meetings for investors related 

to the exchange, Mr. Jurkowitz? 
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A Yes. 

Q I'm showing you Government Exhibit 2985-A in evidence.  

(Exhibit published.) 

Q Did you attend those meetings, Mr. Jurkowitz? 

A No. 

MS. MOESER:  If we can go to page seven, 

Ms. DiNardo.  

(Exhibit published.) 

Q Mr. Jurkowitz, did some of your clients attend those 

meetings? 

A Yes.  Between Aaron Tai and me, all the clients in the 

U.S. were under our mandate.  So whether we covered them 

directly or not, the two of us ran the team, so these are all 

U.S. clients it looks like. 

Q Looking towards the middle of this page -- 

MS. MOESER:  Ms. DiNardo, thank you.  

Q The 12:30 appointment, who was that with? 

A Alliance. 

Q And who represents Alliance? 

A Marco Santamaria at the time. 

Q Does this refresh your memory -- 

A Yes. 

Q -- as to whether Alliance held --

THE COURT:  You have to let her finish. 

Q -- as to whether Alliance held the LPN at the time of the 
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exchange? 

A Yes. 

Q Did Alliance hold the LPN at the time of the exchange, 

Mr. Jurkowitz? 

A I still would say not 100 percent because bankers will 

set up one-on-ones ideally with investors who own it, but if 

there is a chance that they don't own it -- you know, if it's 

a large, sophisticated investor that they want to tell the 

story to, but I would think they owned it, yes. 

Q Do you know if the exchange was successful Mr. Jurkowitz? 

A I don't remember. 

Q When did you leave Credit Suisse? 

A April 2016. 

MS. MOESER:  You can take that down, Ms. DiNardo. 

BY MS. MOESER: 

Q If Credit Suisse had known that its bankers were paid 

millions by the contractor on the Proindicus and EMATUM 

project, would Credit Suisse have approved the Proindicus 

deal? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A No. 

Q Would Credit Suisse have approved the EMATUM deal? 

A No. 

MR. SCHACHTER:  Objection. 
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THE COURT:  Overrule the objection. 

Go ahead. 

Q Would Credit Suisse have approved the exchange? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A No. 

Q If Credit Suisse had known that its bankers were paid 

millions by the contractor on the Proindicus and EMATUM 

project, would it have offered the Proindicus deal to clients? 

MR. SCHACHTER:  Objection. 

A No. 

THE COURT:  Overruled. 

Q Would it have offered the EMATUM deal to the clients? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

A No. 

Q Would it have offered the exchange to clients? 

MR. SCHACHTER:  Objection. 

A No. 

THE COURT:  Overruled. 

MS. MOESER:  Your Honor, if I may have a moment.

(Pause in proceedings.)  

MS. MOESER:  Nothing further, Your Honor. 

THE COURT:  Your witness.  

(Continued on the following page.)
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(Continuing)  

CROSS-EXAMINATION

BY MR. SCHACHTER: 

Q Good afternoon.

A Good afternoon. 

Q My name is Mike Schachter, I represent Jean Boustani.  

You were involved in selling both the Proindicus 

loan to some extent and also, the EMATUM loan participation 

notes; is that correct? 

A Yes. 

Q I want to start by asking a few questions about 

Proindicus.  

MR. SCHACHTER:  And, Your Honor, I'd like to publish 

Government's Exhibit 3, in evidence. 

THE COURT:  You may publish.  

(Exhibit published.) 

Q Mr. Jurkowitz, this is a document called a confidential 

information memorandum. 

Do you see that? 

A Yes. 

Q And do you recognize this to be a memorandum of 

information that Credit Suisse provided to investors who were 

considering purchasing pieces of the Proindicus loan from 

Credit Suisse?  

Do you recognize that? 
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A Yes. 

THE COURT:  Again, you have to let him finish before 

you answer. 

Go ahead. 

Q And is this, the purpose of this memorandum is to provide 

important information about the loan to those investors.  

A Yes. 

MR. SCHACHTER:  I'd like to show you page 4.  

May we publish that?  

THE COURT:  You may. 

MR. BINI:  It is in evidence. 

(Exhibit published.) 

Q And do you see where it says transaction summary -- I'm 

sorry -- executive summary and transaction overview? 

A Yes. 

Q And this is right at the beginning of the information 

memorandum for investors; is that right? 

A Yes. 

Q And if I can just direct your attention to the very third 

paragraph of this memorandum. 

MR. SCHACHTER:  If we could blow that up. 

Q Do you see where it says that the -- the last two 

sentences:  The borrower's obligations under the facility 

will, in turn, be unconditionally and irrevocably guaranteed 

by the minister of finance.  Repayment of the facility will 
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not in any way be linked to the construction or performance of 

the project. 

Can you explain what that means? 

A That the guarantor is going to provide a backstop for the 

repayment of funds. 

Q And how about the next sentence?  What does it mean that 

repayment of the facility is not going to in any way -- I'm 

sorry -- 

MR. SCHACHTER:  Withdrawn.

Q When Credit Suisse tells investors that repayment of the 

facility is not going to be in any way linked to the 

construction or performance of the project, what does that 

mean? 

A It is suggesting that the guarantor is the primary credit 

factor in the project. 

Q And is that consistent with your recollection that the, 

that as you were communicating with investors regarding the 

Proindicus loan, that the most important factor was the 

Government guarantee?  

If you remember. 

A I do.  I think it was, yes. 

Q Ms. Moeser showed you some back and forth with one 

investor called Ice Canyon in which they were asking questions 

about the project. 

Do you remember that? 
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A Yes. 

Q But is it fair to say that sometimes when you were 

communicating with investors regarding potentially buying a 

piece of the Proindicus loan, you didn't mention the project 

at all?  

Do you remember? 

A Highly doubtful.  I mean, these are sophisticated 

investors, so even though the guarantor is a huge factor 

because it allows the investor to, essentially, then analyze 

the country, these investors are going to do their due 

diligence on the project as well. 

Q I guess ---

A So I guess I would say -- 

THE COURT:  Please, please. 

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Do not talk over each other, all right?  

So, put a question, pause, and then answer. 

THE WITNESS:  Okay. 

Q Mr. Jurkowitz, I'm asking when you would initially 

communicate with investors to solicit, to see whether they're 

interested in buying a piece of Credit Suisse's loan, do you 

happen to remember whether in some of those circumstances you 

didn't mention the nature of the project at all? 

A I do not. 

MR. SCHACHTER:  Your Honor, we'll offer Government's 
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Exhibit 902. 

THE COURT:  Any objection to 902?  

MS. MOESER:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish.

(Government's Exhibit 902 received in evidence.) 

(Exhibit published.) 

MR. SCHACHTER:  And Mr. McLeod, could you please 

turn to the bottom e-mail. 

Q Mr. Jurkowitz, do you recognize this to be an e-mail that 

you sent on April 23rd, 2013, to a group of people at 

Greylock? 

A Yes. 

Q And you wrote, the subject is debut commercial loan 

financing for the Republic of Mozambique.  

A Yes. 

Q And so, would this be like, an initial mention to 

Greylock of this opportunity? 

A Yes. 

Q And can you just take a quick look at it to yourself and 

my question will be:  Do you see that it talks about the fact 

that it's a loan for Mozambique and it's government risk? 

A Yes. 

Q And when you told this potential investor that it's 

government risk, what does that mean? 

A That it's guaranteed by a sovereign government.  
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MR. SCHACHTER:  And then, if we can turn to the 

second page, which is the rest of your e-mail.  I'm sorry not 

the second page, I meant the next page, Mr. McLeod, that we 

show the bottom part of Mr. Jurkowitz's e-mail.  

(Exhibit published.) 

Q And if you just look at this, I'll just draw your 

attention to a couple pieces of it. 

Do you see where you talk about the fact that the 

borrower's a special purpose vehicle that's going to be owned 

by the government of Mozambique? 

A This is the syndicate information that we forward on from 

our syndicate desk.  So, this is the same e-mail that we 

looked at previously that is prepared for all the salespeople 

around the world from our syndicate desk.  So, yeah, I did not 

write this. 

THE COURT:  The question you were asked is:  Do you 

see it?  

THE WITNESS:  I do see it. 

THE COURT:  Next question. 

Q And here, it describes some information about the loan; 

is that right? 

A Yes. 

Q And it also said that the purpose is limited to financing 

of a specific project. 

Do you see that? 
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A Yes. 

Q But at least in this e-mail, you didn't go into any kind 

of lengthy description of the nature of the project; is that 

right? 

A The syndicate desk wrote this e-mail again, and they did 

not -- 

THE COURT:  Answer the question. 

Read the question back, Madame Reporter.  

And let's have an answer to the question, there will 

be an opportunity for a redirect. 

THE WITNESS:  Okay. 

THE COURT:  Just answer the question you are asked, 

sir. 

Read it back, Madame Court Reporter.  Keep your 

voice up.  

(The requested portion of the record was read back 

by the Official Court Reporter.) 

THE COURT:  Did you or didn't you go into a lengthy 

description -- 

THE WITNESS:  The syndicate. 

THE COURT:  -- of the project -- wait a minute, 

quarterback. 

Did you or did you not go into a lengthy description 

in the e-mail?  Yes, you did or no, you did not. 

THE WITNESS:  No. 
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THE COURT:  Next question. 

Q And then, if I can also -- 

MR. SCHACHTER:  We'll offer Government's 

Exhibit 606-A. 

THE COURT:  In evidence?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Any objection?  

MS. MOESER:  No objection, Your Honor. 

THE COURT:  Admitted.  Publish. 

(Government's Exhibit 606-A received in evidence.) 

(Exhibit published.) 

Q And this is, Mr. Jurkowitz, another e-mail that you sent 

to a potential investor regarding the Proindicus loan; is that 

right? 

A Yes. 

Q And here again, if you can just take a look at it, to 

yourself, and you see that you wrote:  Just wanted to update 

you on this loan we have guaranteed by Mozambique. 

Do you see that? 

A Yes. 

MR. SCHACHTER:  And Mr. McLeod, if we can just show 

the rest of this e-mail to Mr. Jurkowitz as well.  

(Exhibit published.) 

Q And I guess the rest of this is the information from the 

syndicate desk that you would provide to --
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A In the --

THE COURT:  Please, do not talk over each other. 

Put the question again, and then we will get an 

answer, and then we will break for lunch. 

Put the question. 

Q Did this -- were you sending to this investor information 

that you received from the syndicate desk? 

A Yes. 

THE COURT:  Now we are breaking for lunch.  

We will see you at 2:30 Ladies and Gentlemen of the 

Jury.  Do not talk about the case. 

Witness, you are directed not to talk about the case 

with anyone during the break. 

Thank you.  

THE COURTROOM DEPUTY:  All rise.

(Jury exits.)

(In open court; outside the presence of the jury.) 

THE COURT:  You may step down, sir, thank you and 

please leave the courtroom.  

(Witness excused.) 

THE COURT:  The jury has left the courtroom, the 

witness has left the courtroom.  

Do we have any procedural issues to address while 

the jury is out of the courtroom -- 

You may be seated, ladies and gentlemen. 
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-- and while the witness has left the courtroom and 

the defendant is still present. 

MR. BINI:  Not for the Government. 

MR. SCHACHTER:  Not for the Defense.  

Thank you, Your Honor. 

THE COURT:  I would hope that all of the witnesses 

that you folks prepared, distinguished Counsel on both sides, 

are informed that they are to answer the questions as asked so 

that we will get this trial moving appropriately.  This trial 

is going to be concluded by November 22nd, so I assure you 

that you will get that done and you will get it done one way 

or another. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  Okay?  I hope everybody understands 

that. 

We are adjourned.  See you after lunch.  

(Continued on following page with AFTERNOON 

SESSION.)
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AFTERNOON SESSION:  

(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

THE COURTROOM DEPUTY:  Judge Kuntz presiding. 

THE COURT:  Thank you.  

I see we have the appearances.  We will have the 

defendant produced. 

Do we have any procedural issues before we bring the 

jury back?  

MR. BINI:  Not from the Government. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay. 

Once the defendant is produced, we will bring the 

jury in.  

(Defendant enters the courtroom.) 

THE COURT:  Good afternoon, welcome back. 

THE DEFENDANT:  Good afternoon, thank you. 

THE COURT:  Mr. Jackson, get the jury. 

Would you please return to the stand.  

We will get the jury back.  

(Witness resumes stand.) (Jury enters.)

THE COURT:  Welcome back Ladies and Gentlemen of the 

Jury.  As always, we appreciate your promptness, I hope you 

had a good lunch.  Please, be seated. 

We will continue with the examination. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - cross - Schachter

VB     OCR     CRR

2733

Sir, did you discuss your testimony with anyone 

during the break?  

THE WITNESS:  No. 

THE COURT:  Thank you, sir. 

Please, continue. 

MR. SCHACHTER:  Thank you, Your Honor.

CROSS-EXAMINATION (Continuing) 

BY MR. SCHACHTER: 

MR. SCHACHTER:  Mr. Jurkowitz, just a few very quick 

topics. 

Q Ms. Moeser asked you about your interactions with 

Ice Canyon involving purchasing a piece of the Proindicus loan 

from Credit Suisse; is that correct? 

A Yes. 

Q And do you recall that Ice Canyon told you that they 

would be purchasing that loan in an Irish fund?  

Do you have a memory of that? 

A I do not. 

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 4640. 

THE COURT:  Any objection?  

MS. MOESER:  If we can see it, Your Honor. 

THE COURT:  Please, show it to Counsel and the 

Court. 

MR. SCHACHTER:  Yes, Your Honor.  
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MS. MOESER:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Defendant's Exhibit 4640 received in evidence.) 

(Exhibit published.) 

MR. SCHACHTER:  Mr. Jurkowitz, I'll just direct your 

attention to the second page of the e-mail from Mr. Partap, 

March 26th, 2013.  

Q Do you see here where Mr. Partap is writing to Dominick 

Schultens, he was in syndication at Credit Suisse; is that 

correct? 

A Yes. 

Q And copying you and he writes:  Some of the withholding 

tax language seems confusing.  My understanding is that 

Ireland, the domicile of our funds, does not have a tax treaty 

with Mozambique. 

Do you see that? 

A Yes. 

Q And does that help you remember that Mr. Partap at 

Ice Canyon told that you the entity that would actually be 

buying a piece of the Proindicus loan was an Irish corporate 

entity? 

A Yes. 

MR. SCHACHTER:  You can put that down, Mr. McLeod. 

Q Now, is it fair to say that the client base that you were 

marketing the EMATUM LPNs to were what you would call 
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sophisticated investors; is that correct? 

A Yes. 

Q And, in fact, Credit Suisse had those investors sign 

something that's called a big boy letter.  

Do you recall that? 

A Yes. 

MR. SCHACHTER:  I'm going to show you or actually, 

Your Honor, we'll offer Defense Exhibit 4679. 

THE COURT:  Any objection?  

MS. MOESER:  If we can get a copy of it, Your Honor.  

THE COURT:  You may have a copy, receive 

electronically.  

Any objection?  

MS. MOESER:  No objection. 

MS. NIELSEN:  Admitted, you my publish.  You are 

getting a copy. 

(Defendant's Exhibit 4679 received in evidence.) 

(Exhibit published.) 

Q Mr. Jurkowitz, I'm showing you what's been marked as 

Defense Exhibit 4679.  

Do you -- well.  

MR. SCHACHTER:  Why don't we do this.  So, let me 

just show you the first page.

Q And do you see where it says:  To Credit Suisse 

Securities Europe Limited? 
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A Yes. 

Q It's dated September 5, 2013? 

A Yes. 

Q And it's a letter.  The form of this letter is, it's 

addressed to Credit Suisse Securities Europe and also, to BNP 

Paribas. 

Do you see that? 

A Yes. 

Q And is that because both Credit Suisse Securities Europe 

and BNP Paribas were both what is called joint lead managers 

of the EMATUM LPN offering?

If you remember.  

A I don't remember Paribas BNP being in the deal. 

Q You see the date September 5th. 

And in the second paragraph it references a 

potential investment in the USD loan participation notes 

issued by Mozambique? 

A Yes. 

Q All right.  

MR. SCHACHTER:  And then I'll just -- just to orient 

you I'll show you the last page, if we can.  

(Exhibit published.) 

Q And do you see that this particular letter is signed by 

Franklin Templeton? 

A Yes. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - cross - Schachter

VB     OCR     CRR

2737

Q Okay.  So, do you recognize this to be one of the big boy 

letters that Credit Suisse had investors sign in connection 

with the LPN issuance? 

A Yes. 

Q All right.  

MR. SCHACHTER:  Now I'll just direct your attention 

to a couple portions of them and you can see if you can tell 

us what you understand they mean. 

First, if we can turn to, on the first page, if we 

can blow up, Mr. McLeod, number 3.  

(Exhibit published.) 

MR. SCHACHTER:  And so here, Franklin Templeton is 

stating that:  We are acting for our own account.  And it 

references making their own independent decisions.  And I 

guess I'll just ask you, just to take a quick read of it for 

yourself and then, let us know -- and then we'll just ask you 

to explain what this provision is saying.  But take a moment 

to read it.  

(Pause in the proceedings.) 

THE WITNESS:  Okay. 

Q So, can you explain to the jury, in very general terms, 

what is this paragraph communicating by Franklin Templeton? 

A That the investor is making its own independent decision 

whether or not to invest. 

Q And it goes on to say that:  We do not rely and have not 
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relied on any communication, written or oral, of any relevant 

person as investment advice or as a recommendation to acquire 

the notes.  

THE COURT:  There is no need to read this.  The jury 

sees it, it is in evidence.  He told you generally what it is 

about.  It is a responsive answer. 

Is there a question you have for him?  

MR. SCHACHTER:  Yes, Your Honor, I'll move on.

And then, sir, if I could just direct your attention 

to paragraph number 4 called assessment and understanding.  

I'll just ask you again, if you could review this to yourself 

and then let us know, you know, what your understanding is of 

this paragraph.  

(Pause in the proceedings.) 

THE WITNESS:  Okay. 

Q And can you explain what your understanding is of what 

this provision is stating? 

A That the investor understands what they're purchasing. 

MR. SCHACHTER:  And then, second to last, let me 

just turn your attention to paragraph 12, the section on U.S. 

Securities Act, where it talks about the purchaser 

representing that it is acquiring the notes in an off-shore 

transaction within the meaning of Regulation S.

Q Can you explain what that means? 

A That they have Reg S. eligible funds to invest. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - cross - Schachter

VB     OCR     CRR

2739

Q All right.  

MR. SCHACHTER:  And then lastly, if we could turn to 

paragraph 17. 

Q Can you just explain what the purpose of having the 

section on governing law and jurisdiction being English law 

and English courts, why that's part of this letter to Credit 

Suisse Securities Europe? 

A To specify the governing law. 

Q All right.  Thank you.  

MR. SCHACHTER:  Your Honor, we, without publishing, 

but we will offer, I'll provide copies to the Government, of 

similar big boy letters.  I'll just go through the Exhibit 

numbers. 

May I provide copies?  

THE COURT:  First of all, why don't you call them 

out using the microphone and then we will see if there is any 

objection to them.  

I take it you want to offer them into evidence; is 

that correct?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  So, why don't you call out the Exhibit 

numbers and we will see if there is any objection. 

MR. SCHACHTER:  Your Honor, may I provide a copy of 

this to the Government?  

THE COURT:  Do you have a copy to read from?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - cross - Schachter

VB     OCR     CRR

2740

MR. SCHACHTER:  Yes, I do. 

THE COURT:  Okay. 

MR. SCHACHTER:  And, Your Honor, they are Defense 

Exhibits. 

THE COURT:  Not too fast, but promptly. 

MR. SCHACHTER:  Yes, Your Honor, I'll do both. 

THE COURT:  Thank you. 

MR. SCHACHTER:  Defense Exhibit 4663, 4664, 4665, 

4666, 4667, 4668, 4669, 4670, 4671, 4672, 4673, 4674, 4675, 

4676, 4677, 4678 and 4680. 

THE COURT:  Any objection to any of those documents 

being admitted into evidence?  

MS. MOESER:  No objection, Your Honor. 

THE COURT:  They are admitted. 

(Defendant's Exhibits 4663, 4664, 4665, 4666, 4667, 

4668, 4669, 4670, 4671, 4672, 4673, 4674, 4675, 4676, 4677, 

4678 and 4680 received in evidence.) 

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  The jury can see them during 

deliberations.  We will try to move this along. 

MR. SCHACHTER:  And Your Honor, I'd just like to 

show and ask Mr. Jurkowitz about one portion of 4677 now in 

evidence. 

THE COURT:  You may publish.  

(Exhibit published.) 
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MR. SCHACHTER:  And if we can turn, please, 

Mr. McLeod, to the second-to-last page where it has a 

signature line.  

(Exhibit published.) 

Q Do you see where Marathon Asset Management signs this but 

states:  It is solely in its capacity as investment manager to 

the funds listed in the attached Schedule-A. 

And then there's an attached schedule of specific 

funds. 

Do you understand those to be the funds, the 

entities that are actually doing the purchasing of the EMATUM 

LPNs?  

A I don't know.  Not from reviewing the document.  This 

document. 

Q Do you happen to have an understanding; yes or no?  It 

lists checks under Reg S. 

Do you see that? 

A Yes. 

Q Do you understand these to all be off-shore funds? 

If you know.  

A I don't know. 

Q Thank you very much.  

MR. SCHACHTER:  Mr. McLeod, you can take that down.  

Q Now, Ms. Moeser asked you some questions about how 

trading is conducted and I believe you described the, I think 
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you said, very rare circumstance that a trade may be canceled, 

do you recall that? 

A Yes. 

MR. SCHACHTER:  I'm going to show you Defense -- I 

will offer Defense Exhibit 4644 and 4644-A. 

THE COURT:  Publish to your adversary and let us 

know if there is any objection.  

MS. MOESER:  Objection, Your Honor. 

THE COURT:  All right. 

We'll have a side-bar.  

(Side-bar conference held on the record out of the 

hearing of the jury.)

(Continued on following page.)
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(Side-bar.)

THE COURT:  May I have the documents, please.  

4644; what is the objection to 4644?  

MS. MOESER:  Your Honor, the witness is not on these 

documents and they don't appear to be Credit Suisse documents. 

THE COURT:  They do not appear to be?  

MS. MOESER:  Credit Suisse documents where the 

witness was employed. 

THE COURT:  Okay. 

What is your response?  

MR. SCHACHTER:  Your Honor, Ms. Moeser specifically 

inquired of this witness regarding Stone Harbor Investment 

Partners.  

And you see this is an e-mail from CreditSuisse.com.  

Ms. Moeser also asked about trade confirmations. 

THE COURT:  Is it to Stone Harbor?  

MR. SCHACHTER:  Correct, SHIP is Stone Harbor 

Investment Partners.  

And if you look at the attachment, it is a Credit 

Suisse Securities document.  It is the trade confirmation with 

Stone Harbor Investment Partners. 

THE COURT:  You did ask about Stone Harbor in your 

direct; did you not?  

MS. MOESER:  I did, Your Honor. 

THE COURT:  All right.
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So, I am going to overrule the objection.  It comes 

in.  They both come in. 

MS. MOESER:  Thank you, Your Honor.

MR. SCHACHTER:  Thank you, Your Honor.  

(Side-bar end.)

(Continued on following page.)
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(In open court.) 

THE COURT:  The objection is overruled, the 

documents are admitted. 

(Defendant's Exhibits 4644 and 4644-A received in 

evidence.) 

THE COURT:  Call out the numbers again, 

Mr. Schachter. 

MR. SCHACHTER:  Yes, Your Honor. 

Defense Exhibit 4644 and 4644-A. 

THE COURT:  All right, you may examine the witness 

about these documents. 

(Exhibit published.) 

THE COURT:  They are in evidence. 

MR. SCHACHTER:  Thank you, Your Honor. 

Q Mr. Jurkowitz, you talked about in your direct testimony 

an entity called Stone Harbor Investment Partners; is that 

correct? 

A Yes. 

Q And that's -- you see that this is a trade confirmation 

that is generated by Credit Suisse, issued to Stone Harbor 

Investment Partners LP. 

Do you recognize that?  

A Yeah, it's not -- I do recognize it, but it's not 

something I've ever seen before, but yes. 

Q All right. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jurkowitz - cross - Schachter

VB     OCR     CRR

2746

And do you see, going back to the e-mail, you see 

where it talks about as a trade confirmation where they bought 

200,000 EMATUM LPNs and it's dated November 6th, 2013. 

Do you see that? 

A Yes. 

MR. SCHACHTER:  And then, if we could just turn to 

the document itself. 

(Exhibit published.) 

Q In the upper right-hand corner, it's issued by Credit 

Suisse Securities Europe. 

Do you see that? 

A Yes. 

Q And it's addressed to Stone Harbor Investment Partners up 

in the upper left? 

A Yes. 

MR. SCHACHTER:  And I just want to go through some 

information that's contained here. 

If we can blow up, Mr. McLeod, trade date, 

settlement date -- through settlement date in the middle.  All 

right.  And if we can just pull it up a little bit more so 

Mr. Jurkowitz can see the instrument that's being traded.  

Where it shows security description.  Great, thank you.  Okay.

And then if we can just show a little bit further 

down, Mr. McLeod.  

Q Do you see where it also says:  Our delivery instructions 
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and your delivery instructions? 

A Yes. 

Q And it makes a reference to our delivery instructions 

being the securities and it references Euroclear in Brussels. 

Do you see that? 

A Yes. 

Q Do you recognize that to be the depositary that held the 

EMATUM securities? 

A Yes. 

Q And it also talks about cash with Euroclear Bank in 

Brussels. 

Do you see that? 

A Yes. 

Q Do you have an understanding that ultimately the cash and 

the security need to be held by the depositary in Brussels?

Do you have an understanding one way or the other?

A Yes. 

Q And then, so this reflects a trade that was conducted 

between Credit Suisse Securities and Stone Harbor? 

A Yes.  

MR. SCHACHTER:  And then, I will show you Defense 

Exhibit 4643-A -- 4643-A, actually.  

I'm sorry, Your Honor, we'll offer Defense 

Exhibit 4643-A. 

MS. NIELSEN:  Any objection to 4643-A?  Show it to 
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your adversary.  

MS. MOESER:  Your Honor, same objection. 

THE COURT:  Same ruling.  Overruled. 

Publish.  It is admitted. 

(Defendant's Exhibit 4643-A received in evidence.) 

(Exhibit published.) 

Q And are you able to see, sir, that this is the same trade 

confirmation but here it's stamped canceled?  

Do you see that? 

A Yes. 

Q All right.  Last topic.  

MR. SCHACHTER:  You can take that down, Mr. McLeod. 

Q When an investor purchased the loan participation notes, 

what that investor is purchasing is the right to be repaid the 

principle and interest on the EMATUM loan; is that correct? 

A Yes. 

THE COURT:  As it was when you asked him before the 

lunch break. 

Q And these LPNs, they were issued in September of 2013? 

A I don't remember the exact date, but. 

Q Whatever that date was, those LPNs existed until they 

were exchanged for Eurobonds in April of 2016? 

THE COURT:  Same question you asked before lunch.  

He is going to give you the same answer. 

Could you ask him some new questions, please?  You 
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did ask him exactly that question. 

MR. SCHACHTER:  Yes, Your Honor. 

Q You know that the loan did not default between 

September of 2013 and April of 2016? 

A I don't remember. 

Q You don't remember if it did or did not? 

A Yes, correct. 

MR. SCHACHTER:  All right.  I have no further 

questions, Your Honor. 

THE COURT:  Your witness. 

MS. MOESER:  No redirect, Your Honor. 

THE COURT:  Thank you.  

You may step down, sir, you are done, thank you. 

THE WITNESS:  Thank you, Your Honor. 

(Witness excused.) 

THE COURT:  All right, next witness, please. 

MS. NIELSEN:  Your Honor, the Government calls 

Surjan Singh. 

THE COURT:  Have the witness come forward and be 

sworn.  

(Witness enters and takes stand.) 

THE COURT:  Please come forward, my Courtroom Deputy 

will swear you in, sir, when you get to the front.  Up here.  

THE COURTROOM DEPUTY:  Please raise your right hand.

(Continued on following page.)
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SURJAN SINGH,

called as a witness having been

first duly sworn, was examined and testified

as follows:

THE WITNESS:  I do swear. 

THE COURT:  I am sorry, I could not hear your 

answer, sir.  

THE WITNESS:  Sir, I swear, Your Honor. 

THE COURT:  You said, "I do?"  

THE WITNESS:  Yes. 

THE COURT:  And the answer is yes?  

THE WITNESS:  Yes, sir. 

THE COURT:  Okay, good. 

Please, have a seat.  I am going to ask you so sit 

down, and state your name, and spell it clearly for the court 

reporter.  This microphone will move forwards you, speak 

clearly into it.  Just state your name and spell it and 

Counsel will inquire, all right?  

Go ahead, sir. 

THE WITNESS:  Your Honor, my first name is Surjan, 

that is spelled S-U-R-J-A-N.  My second name is Singh, that is 

S-I-N-G-H. 

THE COURT:  Thank you, sir. 

Counsel, you may inquire. 

MS. NIELSEN:  Thank you, Your Honor. 
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DIRECT EXAMINATION

BY MS. NIELSEN:  

Q Good afternoon, Mr. Singh. 

From approximately the year 2000 until February of 

2017, what did you do for a living? 

A Ma'am, I worked for a bank called Credit Suisse. 

Q And where did you work at Credit Suisse? 

A I worked in London. 

Q And what is Credit Suisse? 

A Credit Suisse is an investment bank. 

Q And what positions did you hold from 2012 until you left 

Credit Suisse in 2017? 

A Ma'am, I was a managing director by title in Credit 

Suisse. 

Q Did you work in a particular division of Credit Suisse? 

A Yes, ma'am. 

Q And what division did you work in? 

A It was the fixed income division. 

Q And what is fixed income? 

A Fixed income is a part of the bank that deals with loans 

and debt securities. 

Q Did you have a particular specialty in fixed income? 

A Yes, ma'am.  I worked in a team called GFG which was a 

loans team for emerging markets. 

Q And what did GFG stand for? 
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A GFG stood for the Global Financing Group. 

Q And what emerging markets did you work in? 

A We worked in a region with the acronym CEEMEA, which 

stood for Central Eastern Europe Middle East and Africa. 

Q Did there come a time that you left Credit Suisse? 

A Yes, ma'am. 

Q And when was that? 

A I left in February 2017. 

Q And where did you go after you left? 

A I worked for a Russian bank called Renaissance Capital. 

THE COURT:  Called Renaissance Capital, a Russian 

bank. 

Keep your voice up, sir. 

THE WITNESS:  Yes, sir. 

Q What did you do at Renaissance Capital? 

A Ma'am, it was the same job.  It was a loans team, which 

provided financing or loans to emerging markets clients. 

Q Are you still working at Renaissance? 

A No, ma'am. 

Q Why did you leave? 

A I left because to work in the U.K. in a bank requires FCA 

registration and there was difficulty in me obtaining FCA 

registration and so, I left the bank. 

Q And what is FCA? 

A FCA stands for Financial Conduct Authority. 
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Q And what does the Financial Conduct Authority do? 

A Ma'am, it is the key regulator in the U.K. for people in 

the financial services. 

Q And why were you having trouble with your registration? 

A Because at the time there was an investigation into the 

Mozambique transactions by the FCA into those Mozambique 

transactions that I was related to when I was at Credit 

Suisse. 

Q Did you speak with the FCA about these Mozambique 

transactions? 

A Yes, ma'am, I did meet with the FCA. 

Q Has the FCA investigation been resolved? 

A I'm not sure, ma'am, if it's been resolved. 

Q What do you do now, Mr. Singh? 

A I'm unemployed, at the moment, ma'am. 

Q Mr. Singh, did you engage in any criminal conduct while 

you were employed at Credit Suisse between approximately 2013 

and 2016? 

A I'm ashamed to say yes, ma'am. 

Q What did you do? 

A Ma'am, I was aware that my then-boss, Andrew Pearse, had 

been promised kickbacks by a gentleman called Jean Boustani 

who represented a group of companies called Privinvest, and I 

didn't tell anyone about that. 

Further than that, I also agreed to receive 
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kickbacks from Mr. Jean Boustani.  And I did receive those 

kickbacks and I didn't tell anyone about them at all, 

including Credit Suisse. 

(Continued on following page.)
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EXAMINATION CONTINUING 

BY MS. NIELSEN:   

Q And, Mr. Singh, what is your understanding of what a 

kickback is?

A A kickback is a bribe that is paid on success of a 

transaction. 

Q And how much did you get from Mr. Boustani?

A Ma'am, in total I received $5.7 million. 

Q And what were these payments for?

A These payments were for me lobbying and championing the 

approvals of two Mozambique transactions, one was called 

Proindicus and the upsizes in relation to that transaction.  

And the other transaction was a transaction called EMATUM, 

which Credit Suisse completed. 

Q And, Mr. Singh, I believe you indicated that you didn't 

tell Credit Suisse about these kickbacks?

A That is correct, ma'am. 

THE COURT:  You said "lobbying."  Who were you 

lobbying with respect to these loans at this time?  

THE WITNESS:  Your Honor, I was going through the 

approval process internally at Credit Suisse to have these 

transactions approved, and I supported them.  I put my support 

behind them.  I allocated resources to get them approved.  I 

prioritized them over other transactions.  And I got them 

approved in the end. 
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THE COURT:  But the target of your lobbying effort 

was Credit Suisse?  

THE WITNESS:  That is correct, sir. 

THE COURT:  Go ahead, counsel.  

BY MS. NIELSEN:

Q And how did you conceal these payments from Credit 

Suisse?

A So, ma'am, firstly, I didn't inform anyone about the 

payments.  Further, the payments were received in an offshore 

bank account, which was opened with the help of Mr. Boustani 

and other people. 

Q And how did Mr. Boustani help you open this bank account?

A Ma'am, the bank account was opened in a place called Abu 

Dhabi, which is within a country called United Arab Emirates.  

To open a bank account there, you need to have a residency 

permit of that country.  And to have that residency permit you 

need an address and you need employment.  And Mr. Boustani 

helped me gain those and the residency visa. 

Q Mr. Singh, in relation to the Proindicus upsizes and the 

EMATUM transactions that you worked on, were there investors 

involved in those transactions?

A Yes, ma'am, there were. 

Q Did you also conceal the kickbacks that you received from 

the investors? 

A Yes, ma'am. 
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Q And how did you do that?

A I didn't inform anyone about the kickbacks, and by 

"anyone" I mean specifically Credit Suisse and investors. 

Q Mr. Singh, did you plead guilty to a crime in relation to 

that conduct?

A Yes, ma'am, I have pled guilty. 

Q What crime was that?

A I have pled guilty to the crime of conspiracy to commit 

money laundering. 

Q Did you commit that crime alone or with others?

A No, ma'am, with others. 

Q And who did you commit that crime with?

A I committed that crime with Mr. Boustani and Andrew 

Pearse. 

Q Do you recognize anyone in this courtroom who was part of 

the scheme?

A Yes, I recognize Mr. Boustani.  

Q And can you point out the person that you think is 

Mr. Boustani?

A It is the gentleman --

Q Can you describe an article of clothing?  

MR. JACKSON:  Your Honor, we'll stip to the 

identification. 

THE COURT:  Oh, no, no, let's have the 

identification.  We don't want any stips.  
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A It's the -- sorry, the one -- I can't see the color of 

your tie, sir, otherwise I would describe it.  The short hair, 

one along from the end of the desk over there. 

Q Can you tell the color of his shirt?

A Can I stand up, then I could?

THE COURT:  You can stand up.  

THE WITNESS:  Thank you, sir.  

The gentleman is not wearing a tie, he than has an 

open collar and a blue shirt. 

THE COURT:  Sit down and say again what you just 

said. 

THE WITNESS:  The gentleman I identify as 

Mr. Boustani is not wearing a tie.  He has a blue shirt and an 

open top collar.  

MS. NIELSEN:  Your Honor, will the record reflect 

that the witness has identified the defendant?

THE COURT:  The record will so reflect the witness 

has identified the defendant, Mr. Jean Boustani.  

Please continue.  

MS. NIELSEN:  Thank you, Your Honor. 

BY MS. NIELSEN:

Q What role did the defendant play in your criminal 

conduct?

A The defendant helped me open a bank account, made 

payments in those bank accounts.  Upon success of the 
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transactions that we had discussed, the upsize of the 

Proindicus transaction and the EMATUM transaction that Credit 

Suisse did. 

Q Did he also help you keep the scheme secret from Credit 

Suisse and from investors?

A Yes, he -- he never revealed it to anyone, just like I 

never revealed it. 

Q Mr. Singh, were you ever the subject of disciplinary 

proceedings while you were at Credit Suisse?

A Yes, ma'am, I have been. 

Q What for? 

A There was a time when I was investigated if I had 

inappropriately sent confidential information outside of 

Credit Suisse. 

Q And when was that approximately?

A That was around the end of 2012, ma'am. 

Q And what was the result of that proceeding?

A I was found to be not at fault.  I was vindicated, so 

there was no disciplinary action against me. 

Q And when you were interviewed by the FCA that we 

discussed earlier in relation to the Mozambique transactions, 

did you tell the FCA about the kickbacks you'd received from 

the defendant? 

A No, I did not, ma'am. 

Q And did you tell the FCA -- 
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THE COURT:  When were you interviewed by the FCA, 

approximately, what year?  

THE WITNESS:  Your Honor, I was interviewed at the 

end off the year 2017. 

THE COURT:  The end of the year 2017.  

All right, continue, counsel. 

BY MS. NIELSEN:

Q And, Mr. Singh, were you interviewed once or twice?

A I was interviewed twice, ma'am. 

Q Were they both at the end of 2017? 

A Sorry.  

THE WITNESS:  Your Honor, there was one interview 

right at the end of 2017 in December; and I believe there was 

a follow-up interview done very early in 2018. 

THE COURT:  Thank you, sir.  

Continue, counsel.  

MS. NIELSEN:  Thank you, Your Honor. 

BY MS. NIELSEN:

Q Mr. Singh, when you were interviewed, did you tell the 

FCA about Mr. Boustani's promise to pay kickbacks to Andrew 

Pearse in relation to Proindicus? 

A No, ma'am, I did not. 

Q Was it a violation of your obligations under your 

registration with the FCA not to inform them of the kickbacks 

at the time that you were registered?
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A Ma'am, I became FCA-registered, I believe, in the year 

2000 when I started my Credit Suisse career.  I can't remember 

the precise nature of the obligations I'm under, but if there 

was a duty to disclose, I -- I have failed that obligation. 

Q Mr. Singh, you indicated that you pled guilty to a crime.  

Did you plead guilty in connection with an agreement 

with the Government?

A Yes, I did, ma'am. 

Q And roughly, when did you enter that agreement?

A It was in the summer of this year. 

MS. NIELSEN:  Your Honor, the Government would offer 

Government's Exhibit 3500-SS-3 for admission.  

THE COURT:  Any objection to the admission of that 

document?  

MR. JACKSON:  No objection, Your Honor.  

THE COURT:  It is admitted. 

(Government's Exhibit 3500-SS-3 was received in 

evidence.) 

THE COURT:  You may publish it to the jury.  

MS. NIELSEN:  Thank you.  

Ms. DiNardo, would you bring up 3500 material-SS-3?  

(Exhibit published.) 

MS. NIELSEN:  And, Your Honor, may we publish?

THE COURT:  You may publish.  You have published.  

It's in evidence. 
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MS. NIELSEN:  Thank you. 

THE COURT:  The jury, I believe, can see it.  You 

just may want to blow up parts of it to make it more legible. 

BY MS. NIELSEN:

Q And, Mr. Singh, do you recognize this document?

A Yes, I do, ma'am. 

MS. NIELSEN:  And, Ms. DiNardo, would you scroll to 

the last page, please?  

(Exhibit published.) 

THE COURT:  What is it?  What is the document?  

THE WITNESS:  Your Honor, this is the Cooperation 

Agreement that I've signed with the Government. 

THE COURT:  Now scroll to the last page, now that 

the jury knows what it is. 

MS. NIELSEN:  Thank you, Your Honor.  

BY MS. NIELSEN:

Q And, Mr. Singh, do you recognize your signature on this 

document?

A Yes, I do, ma'am. 

Q And can you point to your signature, please? 

It should light up.  

THE COURT:  If you touch the screen, put an X next 

to it or circle it.  

A (So marked.)

Q Thank you.  
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And, Mr. Singh, what is your understanding of what 

you have to do under this agreement? 

A Ma'am, I have to tell the truth. 

MS. NIELSEN:  Ms. DiNardo, could you turn back to 

page 1, please?

BY MS. NIELSEN:

Q Do you also have to cooperate with the Government, 

Mr. Singh?

A Yes, ma'am, in telling the truth, absolutely. 

THE COURT:  Mr. Jackson, would you help him take 

that mark off the screen?  

THE COURTROOM DEPUTY:  Sure, Judge.  

MS. NIELSEN:  Thank you, Judge.  

THE COURT:  I'm sure your counsel will show you how 

to do that during the next break. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  Go ahead, counsel. 

MS. NIELSEN:  Thank you. 

BY MS. NIELSEN:

Q Mr. Singh, directing your attention to paragraph 1(a).

A Yes, ma'am. 

Q What is the maximum term of imprisonment that you face 

under this agreement?  

A Twenty years, ma'am. 

Q And directing your attention to paragraph 1(c), what term 
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of supervised release do you face?

A Up to three years, ma'am.  

MS. NIELSEN:  And, Ms. DiNardo, if you could turn to 

page 2, paragraph 1(d). 

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, do you face a fine under this agreement?

A Yes, I do, ma'am. 

Q And how much is the fine likely to be?

A Ma'am, that is the greater of $500,000 or twice the value 

of the monetary instruments that were involved. 

MS. NIELSEN:  And, Ms. DiNardo, if we could look at 

paragraph 1(e) that says "Restitution." 

Q Mr. Singh, do you understand what restitution means?

A Yes, ma'am.  The Court will determine what losses have 

been caused by my conduct and I'll be liable to pay them.  

MS. NIELSEN:  And, Ms. DiNardo, if we could scroll 

down to paragraph 1(g).  

(Exhibit published.) 

Q Mr. Singh, what is the requirement for you to do in 

relation to the forfeiture indicated in paragraph 1(g) of your 

agreement?

A Ma'am, the $5.7 million that I have received illegally, I 

need to return that as forfeiture to the Government.  

Q And have you made any payments of this forfeiture?
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A Yes, ma'am, I have made the full 5.7 million payment. 

Q And you paid that amount to the Government? 

A Yes, ma'am. 

MS. NIELSEN:  Ms. DiNardo, if you could scroll to 

paragraph 3?  

(Exhibit published.) 

MS. NIELSEN:  And blow up just the top few lines. 

BY MS. NIELSEN:

Q Mr. Singh, what does this paragraph of your agreement 

require of you?

A Ma'am, this requires that I cannot file any appeal 

against any sentence that is given to me as long as that 

sentence is 20 years or less.  

MS. NIELSEN:  And, Ms. DiNardo, if you could scroll 

down to paragraph 4 and blow it up for us, please.  

(Exhibit published.) 

Q And, Mr. Singh, looking at the top two sentences, what 

does this paragraph require of you?

A Ma'am, I have to cooperate with the Government by telling 

them the whole truth. 

MS. NIELSEN:  And, Ms. DiNardo, if we could look at 

paragraph 5.  

(Exhibit published.) 

Q And, Mr. Singh, if you cooperate with the Government and 

tell the truth and fulfill your obligations under this 
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document, what do you understand is the Government's 

obligation?

A The Government will not pursue other charges in the 

Indictment against me.  There were four charges in the 

Indictment originally. 

Q And, Mr. Singh, do you know what would happen to you 

under this agreement if you don't tell the truth?

A The agreement would be void from the Government's 

perspective.  So, the -- it -- my charges against me will not 

be limited to Count Four, other charges can be brought against 

me, but it remains binding on me. 

Q And did that mean that your guilty plea to the money 

laundering conspiracy would still stand?

A Yes, ma'am, in addition to the payments that I returned 

to the Government of $5.7 million. 

Q Mr. Singh, have you met with the Government since signing 

this document?

A Yes, ma'am, I have.  

Q Multiple times?

A Yes, ma'am. 

Q And what did you do during those meetings? 

A Ma'am, I was shown e-mails and documents from when I was 

working at Credit Suisse that related to me to enable me to 

refresh my memory and tell the truth. 

Q And what is your understanding of what the Government 
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will give you in return for your cooperation under this 

agreement, Mr. Singh?

A Ma'am, if I fulfill the terms of this agreement, there 

will be a letter issued by the Government which relates to the 

assistance that I have given them. 

Q Is your understanding that this letter is often called a 

5K1.1 letter?

A Yes, ma'am. 

Q And what does the 5K letter do?

A It shows that I provided substantial assistance in the 

case. 

Q Will the Government recommend a specific sentence?

A No, ma'am. 

Q And who decides if you get the 5K1.1 letter?

A Sorry, who decides if I receive it?

Q Yes.  

A It is the Government, ma'am. 

Q And who decides your sentence, Mr. Singh? 

A It is His Honor.  

Q And what do you think can happen if you lie today, 

Mr. Singh?

A I will breach this agreement, and further I'll be subject 

to other charges, such as perjury.  

Q Now, Mr. Singh, you said that you worked for Credit 

Suisse?
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A That is correct, ma'am. 

Q And where does Credit Suisse operate?

A Credit Suisse is a global investment bank. 

Q And what part of Credit Suisse was your employer?

A I was employed in London. 

Q Was there a particular legal entity of Credit Suisse that 

was your employer?

A Yes, ma'am.  My employer was a company called Credit 

Suisse Securities Europe Limited. 

Q And what is Credit Suisse Securities Europe Limited?

A It's a company or subsidiary within the Credit Suisse 

Group. 

Q Were there other entities of Credit Suisse that you 

worked with?

A Yes, ma'am.  

Q What were some of those entities?

A The two key entities that I worked with, one was called 

Credit Suisse International; and the other one was called 

Credit Suisse AG London Branch, and both of those were part of 

the CS group. 

Q When you did business for Credit Suisse, did you work 

with other employees of Credit Suisse in other geographic 

locations?

A Yes, ma'am, I did.  

Q And what other geographic regions did you work with?
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A Globally there was cooperation across the whole firm, 

Asia, the U.S., all parts of emerging markets. 

Q And when you did business for Credit Suisse, did you work 

with other employees of Credit Suisse in other functional 

areas?

A Yes, ma'am.  

Q What types of functional areas? 

A So, such as sales teams, coverage teams, people that were 

connected with investors and clients of Credit Suisse. 

Q And, Mr. Singh, would you share profits of a successful 

deal with those offices of Credit Suisse if you worked 

together?

A Yes, ma'am. 

Q Now, you mentioned that you worked for, did you say, GFG 

before?

A Yes, ma'am, that was the team I worked for. 

Q When GFG conducted a transaction for a client, and you 

said they did loans, is that correct?

A Yes, ma'am, it was a loans team. 

Q So when GFG would extend a loan to a client, if it kept 

the loan on its books, did the debt roll up to the Credit 

Suisse parent company?

A Yes, ma'am, it was rolled up in the consolidated group. 

THE COURT:  For the witness:  What do you mean by 

rolled up?  
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THE WITNESS:  Sorry.  In the books and records of 

the parent company in the group, it would be included, sir.  

THE COURT:  Thank you.  

You may continue.  

BY MS. NIELSEN:

Q Mr. Singh, was it your job to obtain business for Credit 

Suisse while you worked there? 

A Yes, it was, ma'am. 

Q Were the Proindicus and EMATUM loans part of the Credit 

Suisse business that you obtained for Credit Suisse when you 

worked there?

A Yes, ma'am. 

Q In addition to being an employee of Credit Suisse, did 

you also own stock in Credit Suisse between 2012 and 2016?

A Yes, I did, ma'am. 

Q And how did you obtain this stock?

A As part of the bonus that Credit Suisse would pay to its 

employees, part of it was provided to you in shares in Credit 

Suisse, or stocks. 

Q What other Credit Suisse employees obtained stock in this 

manner?

A All employees of a title vice president, director, 

managing director, would receive stock in that manner. 

Q To your knowledge, how many of the other Credit Suisse 

employees involved in the criminal scheme that you described 
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to us earlier were also paid in stock of Credit Suisse between 

2012 and 2016?

A My ex-boss Andrew Pearse also received stock in this 

manner. 

THE COURT:  Anyone else who was a Credit Suisse 

employee as far as you know?  

THE WITNESS:  Sir, not that I recall.  

THE COURT:  Go ahead. 

BY MS. NIELSEN:

Q In what Credit Suisse entity was the stock that you 

owned, Mr. Singh?

A It was Credit Suisse Group. 

Q Was the stock traded on any U.S. stock exchanges?

A Yes, it was, ma'am. 

Q When you worked at Credit Suisse, did you receive 

training on Credit Suisse policies and codes?

A Yes, I did, ma'am. 

Q When did you receive training?

A It was periodic and continuous throughout my time at 

Credit Suisse. 

Q Do you recall some of the policies that you received 

training on? 

A Yes, ma'am. 

Q What were they?

A So policies that come to mind are Conflicts of Interest; 
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Anti-Corruption and Money Laundering. 

Q And to whom did these policies apply? 

A They applied globally to all employees of Credit Suisse.  

Q As part of your employment at Credit Suisse, were you 

required to follow these policies?

A Yes, ma'am. 

Q And who did you understand required you to follow the 

policies?

A Credit Suisse. 

Q Were there managers above you at Credit Suisse?

A Yes, ma'am. 

Q And did they require you to follow policy? 

A Yes, ma'am. 

Q In order to execute a business transaction at Credit 

Suisse, were you also required to obtain authorization from a 

managing entity or committee?

A Yes, ma'am. 

Q What are some examples of those committees?

A Two key committees or senior management committees from 

which we would need approval, one being Credit Risk Management 

that was often called CRM; and they would, for a loans team, 

provide approval as to how much money we can give from Credit 

Suisse, how much we can hold, what the maturity of that loan 

could be, the key economic risk of the loan.  

And another committee was the Reputational Risk 
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Committee.  And that committee included something called the 

Compliance Departments, and that considered if Credit Suisse 

wanted to be reputationally associated with a transaction, a 

project, and key stakeholders within that transaction. 

Q And to enter into a transaction on behalf of Credit 

Suisse, were you required to have the approval of these 

committees?

A Yes, ma'am, both.  

Q Were you a member of any of these committees, Mr. Singh?

A No, ma'am. 

Q And how often did you seek their approval for 

transactions when you worked at Credit Suisse, approximately?

A For every transaction we would broadly need their 

approval.  Broadly for every transaction we completed at 

Credit Suisse, we would need their approval.  In terms of the 

number of approvals I procured in the timeframe I was there, 

maybe it was in the region of 70 to a hundred for both 

committees. 

Q And were you required to provide these committees with 

information on which they based their decisions?

A Yes, ma'am.  

Q And how did you do that?

A The deal teams, such as the team I worked in, which was 

GFG, would put together a memorandum, memo, that would provide 

all the details that we had learned about the transaction from 
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the clients, from other departments, from other research, and 

we would put that together and we would submit it to the 

relevant committee. 

Q Mr. Singh, are you familiar with the term due diligence?

A Yes, ma'am. 

Q Is that part of what you did to create the memos for the 

committees?

A Yes, ma'am, absolutely. 

Q In your training and experience at Credit Suisse, did the 

committees that we just talked about expect you to comply with 

Credit Suisse policies in providing them information and 

requesting their authorization to execute a transaction? 

A Yes, they did, ma'am. 

Q In your training and experience at Credit Suisse, did all 

of Credit Suisse management expect you to comply with Credit 

Suisse policies in executing transactions on behalf of Credit 

Suisse?

A Yes, ma'am. 

Q Mr. Singh, when did you first become acquainted with the 

defendant, Jean Boustani?

A I became acquainted with Mr. Boustani in very early 2012. 

Q And what were the circumstances?

A I was working in the GFG team, and I -- 

THE COURT:  In the what, I'm sorry?  

THE WITNESS:  Sorry, Your Honor.  The GFG, Global 
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Financing Group team at Credit Suisse. 

THE COURT:  Go ahead.

A And I received an inquiry from a coverage officer, that's 

a relationship officer at Credit Suisse that goes and finds 

opportunities for us to lend.  The relevant officer was called 

Said Freiha, and he had sent on an inquiry for financing from 

Mr. Boustani.  

MS. NIELSEN:  Your Honor, at this time the 

Government would offer Government's Exhibit -- I'm sorry, 

Ms. DiNardo, would you bring up Government's Exhibit 2020 in 

evidence.  

THE COURT:  You may publish.  

MS. NIELSEN:  Thank you.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, do you recognize this document?

A Yes, ma'am. 

Q And what is it?

A It is an e-mail chain I was on when I was at Credit 

Suisse, ma'am. 

MS. NIELSEN:  And, Ms. DiNardo, if you would scroll 

to the bottom of page 2.  If you could blow that up, please, 

at the bottom of page 2.

Q Mr. Singh, who is this e-mail from? 

A This e-mail is from Jean Boustani to Said Freiha. 
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Q Is that the individual that you just spoke about, the 

coverage officer?

A Yes, ma'am.  

Q And what's the date on the document?

A Ma'am, the date is the 20th of February 2012. 

Q And what is the business that the defendant is discussing 

in this e-mail?

A It is showing us a project that they are working on in 

Mozambique, and they are asking Credit Suisse for our interest 

in providing financing to Mozambique for this project. 

Q And what is the project? 

A Ma'am, the project is security and surveillance in 

relation to the national waters of Mozambique. 

Q And who was the client at this time? 

A The -- there's two clients in this transaction.  One 

client is the Republic of Mozambique, who would borrow money 

from Credit Suisse for this project.  And the other client is 

Privinvest Group, who will take the money from Mozambique that 

has been loaned by Credit Suisse, in return for providing 

infrastructure for the project. 

Q Mr. Singh, do you see Privinvest Group indicated on this 

document anywhere? 

A No, not specifically there.  At this stage the high level 

view as the client is Mozambique, the Ministry of Defense. 

Q And, I'm sorry, you said the other client is Privinvest?
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A That's right. 

Q And is there a Privinvest entity indicated on this 

document?

THE COURT:  Why don't you show the entirety of the 

document so he can answer the question?  

And, sir, I am going to ask you to move this 

microphone a little closer to you because you are drifting 

now.  You have sort of a soft voice.  It will twist.  You can 

twist it towards you, up rather than down.  There you go.  

Go ahead.  

THE WITNESS:  Thank you, Your Honor. 

MS. NIELSEN:  Thank you. 

THE COURT:  Put the question again now that he can 

see the entire document and he can respond. 

BY MS. NIELSEN:

Q So, Mr. Singh, you indicated that there were two clients 

related to this transaction, and we've identified on 

Government's Exhibit -- I'm sorry, Government of Mozambique, 

but I think that you also indicate that Privinvest was a 

client.  

Do you recognize any Privinvest entity on this 

e-mail? 

A Yes, ma'am, I do. 

Q And what is that?

A It is detailed as the contractor, Abu Dhabi MAR. 
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Q And what is the relationship of the defendant to Abu 

Dhabi MAR?

A Mr. Boustani represented Abu Dhabi MAR, along with the 

Privinvest Group. 

Q And what was the value of the loan at this time? 

A The value of the loan, the loan amount to be provided was 

$350 million. 

MS. NIELSEN:  And, Ms. DiNardo, if you could scroll 

to the top of page 2.  There you go.  If you could highlight 

the e-mail at the top of page 2.  

(Exhibit published.) 

BY MS. NIELSEN:

Q And, Mr. Singh, to whom did the defendant indicate that 

he was -- indicate that he was dealing in the Mozambique 

government on this transaction?

A Ma'am, it was the office of the president.  

Q And what does the defendant say about syndication in this 

e-mail? 

A It is indicated that local banks, being Mozambican banks, 

would support the syndication and become investors in the 

transaction. 

Q And at the time did it appear to you that the defendant 

understood what syndication meant?

A Yes, ma'am, it did appear. 

Q And, Mr. Singh, what do you know about the defendant's 
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prior training and work experience, if anything? 

A I recall that he had told me he worked for Deloitte & 

Touche at some point in time.  Deloitte & Touche being an 

accounting and auditing firm.  

Q Did you believe at the time that the defendant understood 

finance? 

A Yes, ma'am. 

Q And why do you say that? 

A Because we worked with Mr. Boustani over a long period of 

time.  Invariably in a large project like this, multiple 

obstacles appear and there are many terms, term sheets, 

letters, that are provided.  I don't recall the defendant ever 

being confused or unclear about what was being said.  

And also, I remember Mr. Boustani was very smart.  

He would often give intelligent solutions or alternatives to 

situations we were facing. 

Q Financial situations?

A Yes, ma'am. 

MS. NIELSEN:  And, Ms. DiNardo, if we could scroll 

up to the first e-mail on the top of page 1.  Actually, all of 

that page, if you can roll it up a little bit, please. 

THE COURT:  Counsel, please, keep your voice up 

too -- 

MS. NIELSEN:  Yes, Your Honor. 

THE COURT:  -- so we can all hear it:  The jury, the 
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witness, opposing counsel, the Court.  Do not mumble, do not 

get tired.  Do it.  

MS. NIELSEN:  Yes, Your Honor. 

BY MS. NIELSEN:

Q Looking at the e-mail on the top of page 1, Mr. Singh, 

who is that e-mail from? 

A That is from Jean Boustani. 

Q Are you copied on this e-mail?

A Yes, ma'am, I am. 

Q And what is the e-mail exchange about? 

A The e-mail is a response from Mr. Boustani to questions 

that my colleague Said Freiha had sent in about the project 

and the situation. 

MS. NIELSEN:  And, Ms. DiNardo, if you could scroll 

down to the fourth bullet with red and black.  

BY MS. NIELSEN:

Q What is your understanding of the difference between the 

red and black text in this e-mail, Mr. Singh?

A Ma'am, the black text is the question that my colleague, 

Said Freiha, has sent; and the red text is the response from 

Mr. Boustani. 

Q And what did the defendant say about syndication in his 

response to Mr. Freiha here?

A He indicates that the Government of Mozambique will be 

asking local banks to participate in the syndication. 
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Q And if you look down a little bit further, there is an 

indication that a premium is well expected by Mozambicans.  

What is your understanding of what "premium" means?

A Ma'am, the question is asking if Mozambique, the 

Government of Mozambique for the financing will pay a market 

rate of interest, which can be a substantial amount of 

interest.  Some governments are not prepared to do this.  And 

Mr. Boustani is indicating by a premium is well expected by 

the Mozambicans, that they expect to pay for the market rates 

of financing. 

Q And looking at the last sentence in the red portion, what 

does the defendant indicate that his profit margin will be?

A It's indicated that it's approximately 10 percent.  

Q And was it your understanding that that was the profit 

margin for Abu Dhabi MAR?

A Yes, that's what's being indicated. 

Q Mr. Singh, this exchange between the defendant and 

Mr. Freiha, is that part of Credit Suisse's due diligence?

A Yes, ma'am. 

Q Was anyone from the Mozambique government indicated on 

this e-mail?  

MS. NIELSEN:  And, Ms. DiNardo, if you could come 

out a little ways.  

A No, ma'am, I don't see anyone from the Mozambique 

government copied on the e-mail or referenced in the e-mail. 
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Q Who did you understand was speaking for the Mozambique 

government in relation to the negotiation of this transaction 

at this point? 

A At this point it's Mr. Boustani. 

MS. NIELSEN:  Your Honor, at this time the 

Government would ask to admit Government's Exhibit 2024.  

THE COURT:  Any objection to 2024?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 2024 was received in 

evidence.) 

THE COURT:  Publish.  

MS. NIELSEN:  Thank you, Your Honor.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, what is this document?

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q And may I direct your attention to the top of page 3?

A Yes, ma'am. 

Q Who sent this e-mail, Mr. Singh?

A Ma'am, this is an e-mail that I have sent to 

Mr. Boustani, copying other CS colleagues. 

Q And what's the date? 

A It is the 22nd of February, 2012. 
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Q And what is the topic?

A The topic is a highly interested letter that Credit 

Suisse is sending to Mr. Boustani. 

Q And what is a highly interested letter?

A At the -- in a transaction often Credit Suisse will send 

a letter that indicates we are interested in the financing.  

It is by no means a commitment to provide financing, but it is 

just an expression of interest, which is formally given in a 

letter. 

Q And why did you send the letter to the defendant?

A Because the defendant had requested it. 

Q And if I could direct your attention to the bottom of the 

second page.  

MS. NIELSEN:  Ms. DiNardo. 

BY MS. NIELSEN:

Q Mr. Singh, did Mr. Boustani indicate that he reviewed the 

letter?

A Yes, ma'am. 

Q Looking at the next two e-mails.  

MS. NIELSEN:  Ms. DiNardo, if you could pull out so 

the witness could see it.  Thank you.  

(Exhibit published.) 

Q Looking at the next two e-mails, what did the defendant 

tell you about the office of the president?

A Ma'am, the e-mail is asking me -- I'm sorry, the e-mail 
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from Mr. Boustani to me is asking me to split, out of the 

$350 million to be provided in the loan, how much is gonna be 

given by Credit Suisse alone and how much by investors.  And 

Mr. Boustani is requesting this so the office of the president 

can instruct the local banks as to how much money they should 

be supporting the transaction by coming in.  

(Continued on the following page.)
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bY MS. NIELSEN:  (Continuing.) 

Q And what president did you understand him to mean? 

A Ma'am, the president of Mozambique. 

MS. NIELSEN:  And, Ms. DiNardo, if we can go to the 

second -- the e-mail on the bottom of the first page, please. 

(Exhibit published.) 

BY MS. NIELSEN: 

Q Who is this e-mail from, Mr. Singh? 

A Ma'am, this e-mail is from Mr. Boustani to myself and 

copying some CS colleagues. 

Q And to whom did the defendant instruct you to address the 

highly interested letter? 

A It's to be addressed to the Office of HE -- as I 

understand, it stands for His Excellency The President of The 

Republic of Mozambique, attention Mr. Armando Ndambi Guebuza. 

THE COURT:  Would you spell that for the reporter, 

please?

THE WITNESS:  A-R-M-A-N-D-O, N-D-A-M-B-I, 

G-U-E-B-U-Z-A. 

THE COURT:  Zed being Z?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Thank you. 

Go ahead.

BY MS. NIELSEN:   

Q Mr. Singh, who is Mr. Armando Ndambi Guebuza? 
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A My understanding is that's the son of the president, 

ma'am. 

Q And why did the defendant want you to address the highly 

interested letter to the son of the president? 

A I can't recall, ma'am. 

Q Mr. Singh, did this e-mail have an attachment? 

A Yes, ma'am, it did. 

Q And what was the attachment? 

A It was the highly interested letter. 

MS. NIELSEN:  Your Honor, the Government would move 

at this time to admit Government Exhibit 2024-A. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government Exhibit 2024-A received in evidence.)  

THE COURT:  You may publish. 

(Exhibit published.) 

MS. NIELSEN:  Thank you. 

BY MS. NIELSEN: 

Q Mr. Singh, is this the attachment to the e-mail that we 

just reviewed? 

A Yes, ma'am. 

Q Is this the highly interested letter? 

A Yes, it is, ma'am. 

Q Who drafted it? 
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A I drafted it. 

Q Who is it addressed to? 

A It is addressed to the Office of His Excellency, The 

President of The Republic of Mozambique attention Mr.Armando 

Ndambi Guebuza, Office of His Excellency, The President of The 

Republic of Mozambique. 

Q And why was it addressed to the son of the president at 

the Office of HE, The President of The Republic of Mozambique? 

A Because Mr. Boustani had requested this addressee. 

MS. NIELSEN:  And, Ms. DiNardo, if we could come out 

a little bit.  

Q What does the letter convey, Mr. Singh? 

A Ma'am, the letter conveys that Credit Suisse is 

interesting -- interested, my apologies, in the financing to 

be provided to Mozambique.  It provides some high-level terms, 

key economic terms, as to what the terms of that financing may 

be, and under the section that you're looking at there are 

standard disclaimers that Credit Suisse has to ensure that 

this letter is a letter of interest and not a letter to commit 

to give financing. 

MS. NIELSEN:  And, Ms. DiNardo, if you could scroll 

down and blow up the next paragraph which I believe the 

witness is mentioning. 

Q Is this the paragraph you mentioned, Mr. Singh? 

A Yes, ma'am. 
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Q And could you read, please, the last clause indicated by 

Roman numeral VI? 

A Yes, ma'am.  The receipt of all necessary internal credit 

and committee approvals with respect to the financing that's 

satisfactory in form and substance to CS. 

Q And what is that? 

A Ma'am, that's making it clear that a financing can only 

be provided once all internal approvals have been obtained at 

Credit Suisse. 

Q And looking up to the top of -- 

MS. NIELSEN:  Thank you, Ms. DiNardo. 

Q Looking up to the facility size, what is that? 

A Ma'am, that is discussing the amount of the financing to 

be provided which is detailed at $350 million, of which 150, 

I'm indicating, will be provided by Credit Suisse and, 

therefore, 200 million would be coming from other investors. 

Q And what was the purpose of this $350 million loan? 

A Ma'am, it was for the project.  The facility purpose is 

detailed above.  It says, to finance the construction of the 

exclusive economic zone, which was referred to often as the 

EEZ, monitoring and protection system to be supplied by Abu 

Dhabi Mar Group. 

Q What's your understanding of what the EEZ is? 

A Broadly, ma'am, that's the national orders of Mozambique. 

Q And what was the project related to the EEZ that's 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - direct - Nielsen

SN     OCR     RPR

2789

described in this letter? 

A Ma'am, it was the security and surveillance of those 

waters through the use of offshore patrol boats, radars and 

other infrastructure. 

Q And who was going to provide the patrol boats and radars 

and other infrastructure? 

A That was going to be provided by Abu Dhabi Mar, part of 

their investment. 

Q And how involved in the negotiations of the financing of 

this loan was the defendant? 

A Mr. Boustani was very involved in the financing. 

Q Who was Credit Suisse's primary contact in negotiating 

the financing with the Mozambican government? 

A It was Mr. Boustani. 

MS. NIELSEN:  Your Honor, at this time the 

government asks to admit Government Exhibit 2026. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2026 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

BY MS. NIELSEN: 

Q What is this document, Mr. Singh? 

A Ma'am, this is an e-mail chain I was on when I was at 
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Credit Suisse. 

Q And who is it from? 

A It is from Mr. Boustani to myself and other Credit Suisse 

colleagues. 

Q And what is the date? 

A It is the 9th of March, 2012. 

Q And, Ms. DiNardo, if you would scroll down to the first 

e-mail in this chain which is on page 2? 

BY MS. NIELSEN: 

Q Mr. Singh, who sent this e-mail? 

A This e-mail is from Mr. Boustani. 

Q And what's the subject? 

A The subject is Mozambique EEZ project. 

Q And what did the defendant say about Teofilo Nhangumele? 

A Mr. Nhangumele was a project coordinator in relation to 

the Mozambique government and specifically the office of the 

president. 

Q And what was Mr. Boustani doing with Mr. Nhangumele 

according to this e-mail? 

A He had communicated our offer or highly detailed letter 

with terms detailed in it. 

MS. NIELSEN:  Ms. DiNardo, if I could have you 

scroll up to the bottom of page one.  I'm sorry, to the top of 

page one. 

BY MS. NIELSEN: 
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Q Mr. Singh, how did Mr. Boustani explain that the EEZ 

project came about? 

A Ma'am, he details in the e-mail the EEZ project 

Mozambique was created by Abu Dhabi Mar, meaning through their 

high-level connections they have persuaded them to protect 

their national waters. 

MS. NIELSEN:  Your Honor, the Government would ask 

at this time to admit Government Exhibit 2041. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2041 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

MS. NIELSEN:  Thank you. 

MS. NIELSEN:  Ms. DiNardo, could I have you scroll, 

please, to the third page at the top of the third page and 

make it larger.  Thank you. 

BY MS. NIELSEN: 

Q Mr. Singh, what is this? 

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q And who is this e-mail from, the e-mail at the top? 

A It is from Mr. Teo Nhangumele. 

Q Is that the individual that we just spoke about? 
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A Yes, ma'am. 

Q And who is it to? 

A It is to my CS colleague Said Freiha and it copies 

Mr. Boustani, myself and another CS colleague. 

Q And do you know what was going on related to the EEZ 

transaction negotiations at this time? 

A They had been considered at the Mozambican side in 

relation to the terms and conditions that had been provided. 

Q Would you read, please, what Mr. Nag has written under 

Dear Said? 

A Dear Said:  Thank you very much for the e-mail and for 

the effort that was made to accommodate our precarious 

situation.  I honestly note and appreciate your effort and I 

trust this effort will also be noted appreciatively by my 

superiors.  I am confident that we are on a good path.  I have 

communicated with my superiors and will keep you posted on 

developments.  Best regards, Teo. 

Q And who did you understand Mr. Nhangumele's superiors to 

be? 

A I understood it to be the president of Mozambique as he 

worked in the office of the president. 

Q Did you think that Mr. Nhangumele worked anywhere else 

other than the office of the president of Mozambique? 

A No, ma'am. 

Q What is the date of this e-mail again, Mr. Singh? 
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A Ma'am, the date is the 13th of June, 2012. 

MS. NIELSEN:  And, Ms. DiNardo, if you could scroll 

to page one. 

BY MS. NIELSEN: 

Q Mr. Singh, who sent this e-mail? 

A Ma'am, this e-mail is from Mr. Boustani to myself and 

Said Freiha at CS. 

Q What as the date? 

A The date was the 23rd of June, 2012. 

Q And what is the e-mail about? 

A Ma'am, it's a summary of Mr. Boustani's discussions with 

the MoF which is a typical acronym that people use to describe 

the ministry of finance. 

Q And what specifically is it dealing with? 

A So, they are confirming the project size.  The second 

large paragraph with bullets describes how they would like to 

draw down or utilize the loan.  And the third paragraph with a 

number of bullets describes how they would like to repay the 

loan. 

Q Does it say anything about the interest rate? 

A Yes, ma'am.  Below that it is asking for a reduction in 

the fees that Credit Suisse is asking for and the interest 

rate that they are asking for. 

Q And what were they asking for? 

A They are asking that the interest rate is reduced to 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - direct - Nielsen

SN     OCR     RPR

2794

LIBOR plus 6 percent. 

Q And what is LIBOR? 

A LIBOR stands for London Interest Bank Offered Rate.  The 

important thing to note is it is a benchmark variable interest 

rate so that interest rate is determined by the market over 

time. 

Q And this e-mail was from the defendant, Jean Boustani; 

correct? 

A That is right, ma'am. 

Q And at the time did you understand that he understood 

what he was telling you in relation to the financing terms? 

MR. JACKSON:  Objection. 

THE COURT:  Overruled. 

What's your understanding?  

THE WITNESS:  I can answer the question?  

THE COURT:  Yes, you may. 

A He understood the financing, ma'am.  He understood the 

terms. 

MS. NIELSEN:  Your Honor, the Government would ask 

to admit Government Exhibit 2042. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2042 received in evidence.) 

THE COURT:  You may publish. 
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MS. NIELSEN:  Thank you.  And also 2042-A and 

2042-B. 

THE COURT:  Any objection to 2042-A?  

MR. JACKSON:  No objection to either of those Your 

Honor. 

THE COURT:  They're admitted. 

(Government Exhibit 2042-A and 2042-B received in 

evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

MS. NIELSEN:  Thank you, Your Honor. 

BY MS. NIELSEN: 

Q Mr. Singh, what is this document? 

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q And who is it from? 

A It is from Mr. Teo Nhangumele -- I'm sorry.  It is from 

myself. 

Q And who is it to? 

A Mr. Teo Nhangumele. 

THE COURT:  Would you spell Mr. Nhangumele name. 

THE WITNESS:  Of course, Your Honor. 

THE COURT:  Thank you, sir.  

THE WITNESS:  The firms name is Teo, although in 

other e-mails it's Teofilo.  It's a longer name. 
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THE COURT:  How is it spelled?  Do you know?

THE WITNESS:  I'm sorry, Your Honor. 

THE COURT:  Let's go with the one that you know.  

How is Teo spelled. 

THE WITNESS:  T-E-O. 

THE COURT:  And the last name, would you spell it 

for the reporter. 

THE WITNESS:  N-H-A-N-G-U-M-E-L-E. 

THE COURT:  Thank you, sir, please continue. 

BY MS. NIELSEN: 

Q And what is his e-mail address at the top? 

A It is Teo.Nhangumele@yahoo.com. 

Q And what is the date on this e-mail? 

A The date is the 25th of June, 2012. 

Q And what is the e-mail regarding? 

A Ma'am, this is a follow-up in the financing terms that 

Credit Suisse is offering and I am sending to Mr. Nhangumele 

an update with the financing terms with some reductions in 

interest rate and some other terms that are more favorable to 

the borrower. 

Q Are there attachments to this e-mail? 

A Yes, ma'am, there are. 

Q What are the attachments? 

A The attachments are term sheets so they are reasonably 

detailed terms and conditions of a financing that Credit 
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Suisse were providing. 

MS. NIELSEN:  Ms. DiNardo, if you would please turn 

to Government Exhibit 2042-B in evidence. 

(Exhibit published.) 

Q What is this, Mr. Singh? 

A Ma'am, this is the term sheet that was attached to the 

e-mail that we just reviewed. 

Q And what is the date on the term sheet? 

A It is the 26th of June, 2012. 

MS. NIELSEN:  And Ms. DiNardo if you could scroll 

down a little bit. 

BY MS. NIELSEN: 

Q Who is the borrower indicated on this term sheet? 

A The borrower is The Republic of Mozambique, acting 

through the ministry of finance. 

Q And is this the same facility that you had been 

negotiating in the last several e-mails we just discussed? 

A That is correct, ma'am. 

MS. NIELSEN:  Ms. DiNardo could you turn to page 

four, please?  And can you blow up at the top where it says 

Syndication Terms?  Thank you.  

BY MS. NIELSEN: 

Q What does this section mean? 

A Ma'am, this talks about the plan of Credit Suisse to 

bring in investors into the transaction and how we will meet 
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the health of borrower and other support may be required. 

MS. NIELSEN:  And, Ms. DiNardo, if you could turn to 

Government Exhibit 2042. 

Q Mr. Singh, was this term sheet sent to the defendant, 

Mr. Boustani? 

A Mr. Boustani is copied on this e-mail. 

Q Is that a yes? 

A Yes, ma'am, sorry. 

Q Thank you.  

MS. NIELSEN:  Your Honor, at this time the 

Government would ask to admit Government Exhibit 2043. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2043 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

MS. NIELSEN:  Could you blow up the entire document, 

Ms. DiNardo. 

BY MS. NIELSEN: 

Q What is this document, Mr. Singh? 

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q And who sent the e-mail at the top? 

A The top e-mail is sent from myself to Mr. Boustani 
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copying Credit Suisse colleagues. 

Q And what's the date? 

A It is the 26th of June, 2012. 

Q And if we look at the bottom e-mail, the first e-mail in 

the chain, who sent that e-mail? 

A That is from Mr. Boustani to myself and other CS 

colleagues. 

Q Is it to the same date? 

A Yes, ma'am. 

Q And what did the defendant tell you about the president 

in this e-mail? 

A They had received a call from the president. 

Q And what was the call about? 

A It's in relation to the financing and it doesn't seem as 

though the financing terms are attractive to them.  There are 

restrictions based on the agreements they have with the IMF 

for commercial loans, so those are the types of loans that 

Credit Suisse would give.  The main issue is that it is too 

short and the hope is that there can be some creative or 

intelligent idea to bridge the main differences between what 

Mozambique wants and what Credit Suisse can provide. 

MS. NIELSEN:  And, Ms. DiNardo, if we can look at 

the e-mail on top of the -- the next e-mail in the chain at 

the top of page one. 

BY MS. NIELSEN: 
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Q What did you respond to the defendant, Mr. Singh? 

A Ma'am, I am highlighting that if the Government is 

looking for a concessional loan, which is a form of aid that 

often development agencies provide that looks like a loan, 

then that is not something that Credit Suisse can provide.  

However, if they are looking for a greater solution 

on how to make the pricing appear more attractive for 

Mozambique, the loan interests to be significantly lower, then 

there is a solution by which the contractor, Privinvest, can 

pay a fee to Credit Suisse which would allow us to reduce this 

interest rate to Mozambique. 

Q And is that fee sometimes called by another name? 

A Yes, ma'am.  It's often referred to in the market as a 

subvention fee. 

Q And why would a company pay such a fee? 

A Because there are two beneficiaries in this transaction, 

two clients.  The first is The Republic of Mozambique which is 

borrowing money from Credit Suisse.  And the second is who 

Mozambique will pay that money to to buy goods and services 

from.  So, the thought in general is that if the Privinvest 

group will pay a fee to Credit Suisse, then this will allow 

Mozambique to borrow the money, them to sell the goods and, 

ultimately, Privinvest will make a smaller profit, but they 

will still make a profit because the financing goes ahead and 

people can purchase goods and services from them. 
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MS. NIELSEN:  At this time, Your Honor, the 

Government would move to admit Government Exhibit 2051. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2051 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

BY MS. NIELSEN: 

Q Mr. Singh, what is this document? 

A Ma'am, this is an e-mail chain that I was on when I was 

at Credit Suisse. 

MS. NIELSEN:  And, Ms. DiNardo, if we could scroll 

to the first e-mail in the chain which begins at the bottom of 

page two, I believe.  

BY MS. NIELSEN: 

Q Mr. Singh, who is this e-mail from? 

A Ma'am, this e-mail is from Said Freiha at Credit Suisse 

to Mr. Boustani copying me and other CS colleagues. 

Q What is the date on the e-mail? 

A It is the 3rd of August, 2012. 

Q And what does Mr. Freiha tell Mr. Boustani that he needs 

in the first sentence of this e-mail? 

A He says:  In anticipation of the potential financing, 

please find a list -- a first list of questions that CS legal 
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and compliance would need answered.  And then there are three 

questions below.  Should I read the questions?  

Q No, that's fine.  Thank you.  

What are CS legal and compliance? 

A Ma'am, CS legal and compliance are two departments within 

Credit Suisse.  The legal team provide us with sign off for 

the financing document that we wish to provide and the 

compliance team are part of the process which provides the 

reputational risk approval that I talked about earlier. 

Q And did the defendant respond to Mr. Freiha? 

A Yes, ma'am. 

Q How can you tell? 

A Mr. Freiha's questions are in black and Mr. Boustani's 

replies are in red. 

MS. NIELSEN:  And, Ms. DiNardo, if you can scroll 

down a little bit.  Thank you. 

BY MS. NIELSEN: 

Q Is that how you can tell, from the next e-mail? 

A Yes, ma'am. 

Q Okay.  

MS. NIELSEN:  Ms. DiNardo, if you could show the 

entire e-mail. 

Q What did the defendant respond to Mr. Freiha about about 

the use of proceeds in this e-mail? 

A Mr. Freiha is asking, the monies that you wish to borrow, 
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will they be used for the intended project and Mr. Boustani 

replies, all of the money will be used, the full $355 million 

that has been discussed. 

Q And in your experience with Credit Suisse, what was the 

reason that Credit Suisse legal and compliance needed the 

information about the use of proceeds? 

A They wanted to know the use of proceeds so that they 

could understand if, number one, there was anything in the use 

of proceeds that they would not want to be associated with, 

such as, I don't know, projects where there's environmental 

damage or anything like that.  And, further, they want to know 

that the monies will only be used for that purpose and no 

other purposes. 

Q And was the use of proceeds of the loan important to 

Credit Suisse's decision of whether to extend the loan to the 

Government of Mozambique? 

A Yes, it was, ma'am. 

MS. NIELSEN:  Ms. DiNardo, if you could scroll up to 

the top e-mail on this page.  Thank you.  If we could see the 

entire line that says, Given that the Government approached. 

BY MS. NIELSEN:  

Q Mr. Singh, in this paragraph what did the defendant 

indicate his profit margin would be? 

A He's indicating his profit margin is approximately 15 

percent. 
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Q And directing your attention to the third bullet, what 

did Mr. Freiha ask for in that third bullet? 

A Sorry, ma'am.  I can't see the full e-mail. 

Q I'm sorry.  

MS. NIELSEN:  Could you come out a little bit 

Ms. DiNardo?  

BY MS. NIELSEN: 

Q The third bullet I hope you can see it here and if 

Ms. DiNardo will blow it up it starts with, Are there any 

subcontractors.  

A Thank you, ma'am.  Sorry, what was the question?  

Q What did Mr. Freiha ask for? 

A Mr. Freiha is asking are there any subcontractors and, if 

so, how much of the U.S. 355 million will go to them. 

Q And what was Mr. Boustani's response? 

A There were no subcontractors.  ADM, meaning Abu Dhabi Mar 

has all in-house capabilities to do the whole project from A 

to Z, the whole thing. 

Q And what would that include? 

A The project is composed of mainly ships and -- 

THE COURT:  The project is composed of mainly ships 

and electronic sensors.  The latter will be purchased from 

suppliers and all will be integrated by ADM team.  The 

supplier's equipment constitute less than 50 percent of the 

total cost.  The major chunk are the boats we will build.  
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Is that what it says, sir?

THE WITNESS:  Yes, Your Honor. 

THE COURT:  All right.  Why don't we take a 

15-minute break so counsel can get her voice back.  We will 

see you in 15 minutes.  Do not talk about the case and 

certainly do not discuss the case with anyone during the 

break.  

Stay right there until the jury has left the 

courtroom. 

(Jury exits.) 

THE COURT:  Sir, you may step down.  Thank you.  

(Witness steps down.) 

THE COURT:  We will resume in 15 minutes.  

Sir, you will leave the courtroom and go where you 

were before.  

Ladies and gentlemen of the public, you may be 

seated.  The witness is leaving the courtroom.  

Do we have any issues to address in the absence of 

the jury, in the absence of the witness and in the presence of 

the defendant as we begin our break?  

Anything from the Government?  

MS. NIELSEN:  Nothing from the Government, Your 

Honor. 

THE COURT:  Anything from defense counsel?  

MR. JACKSON:  Nothing Your Honor, thank you. 
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THE COURT:  We will take our 15 minute break.  

(Recess taken.)

(Continued on the following page.) 
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(Continuing) 

(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

THE COURTROOM DEPUTY:  All rise. 

Judge Kuntz presiding. 

THE COURT:  Thank you.  

We have appearances, you may be seated.  We are 

going to have the defendant produced.  

Do we have any procedural issues to address before 

we bring the jury in to complete the day?  

MR. BINI:  Not for the Government.  

May we put the witness back on the stand, 

Your Honor?  

THE COURT:  We can do that, but let's get the 

defendant seated first, shall we?  

MR. BINI:  Yes, Your Honor. 

MR. JACKSON:  And we have no issues, Your Honor. 

THE COURT:  Okay.  Thank you.  

(Defendant enters the courtroom.) 

THE COURT:  All right.  The defendant is now 

present. 

MS. NIELSEN:  May I resume?  

THE COURT:  You may bring the witness in please, and 

have him seated. 

Mr. Jackson would you have the CSO bring in the 
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jury.  

(Witness resumes stand.) 

THE COURT:  Please, have a seat, sir, you can remain 

standing until the jury comes in.  They will be here 

momentarily.  

Again, try to keep your voice up.  I know it is the 

end of the day, but keep your voice up and speak directly into 

the microphone in front of you and that will help. 

THE WITNESS:  I will do so, Your Honor. 

THE COURT:  Thank you.  

(Jury enters.)

THE COURT:  Again, I thank you ladies and gentlemen 

for your promptness.  You see I really do know what 15 minutes 

looks like, sort of.  Please, be seated.  We are going to 

continue with the testimony.  

Please, be seated, sir.  I am going to ask you the 

question I said I would:  Have you spoken with anyone about 

your testimony during the break?  

THE WITNESS:  No, sir. 

THE COURT:  Thank you. 

Continue your inquiry, Counsel, and we are going to 

stop at 5:00 on the dot.  I keep my promises to the jury. 

Guided by that, keep your voice up.

Counsel, go ahead. 

MS. NIELSEN:  Yes, Your Honor. 
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DIRECT EXAMINATION (Continuing)

BY MS. NIELSEN:  

MS. NIELSEN:  The Government would ask to admit 

Government's Exhibit 2057. 

THE COURT:  Any objection to 2057?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 2057 received in evidence.) 

(Exhibit published.) 

MS. NIELSEN:  Thank you, Your Honor. 

Ms. DiNardo, if you would scroll to page 5.  

(Exhibit published.) 

MS. NIELSEN:  Actually, Ms. DiNardo, can we go back 

to page 1, I'm sorry.  

(Exhibit published.) 

Q And Mr. Singh, what is this document? 

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q And what is the date? 

A The date is the 6th of September, 2012. 

Q And is Mr. Boustani on this e-mail as well? 

A Yes, ma'am. 

MS. NIELSEN:  Ms. DiNardo, now can we go to page 5, 

please. 

(Exhibit published.) 
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Q Looking at the e-mail on the top of this page, who is it 

from? 

A Ma'am, it is from Teo Nhangumele to Mr. Jean Boustani. 

Q And what is the date? 

A The date is the 3rd of September, 2012. 

Q And what does Mr. Nhangumele say that the Ministry of 

Finance has given Jean Boustani in paragraph 1? 

A Ma'am, it says the Minister of Finance has given 

Mr. Boustani a mandate to negotiate the terms of the financing 

for the project. 

Q And what did you understand that to mean? 

A That he has the ability to go forth and negotiate terms 

with Credit Suisse for the final financing, within some 

parameters. 

Q And when you say "he," who do you mean? 

A I mean Mr. Boustani. 

Q And looking down to bullet one, under:  Please let's move 

very quickly on this one.  

A Yes, ma'am. 

Q What did Mr. Nhangumele describe in this bullet? 

A Ma'am, he is planning a visit to see Mr. Safa, who is the 

owner of Privinvest, and Mr. Boustani as well.  With the 

delegation from Mozambique. 

Q And who would be included in the delegation from 

Mozambique, according to this e-mail? 
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A Ma'am, it lists the names Junior, myself -- meaning 

Mr. Nhangumele -- and either he owner or H-E owner of a 

handwritten passport, three people. 

Q And who is Junior? 

A Ma'am, I understand Junior to be a reference to the son 

of the president. 

THE COURT:  The president of?  

THE WITNESS:  The president of the Republic of 

Mozambique, sir. 

THE COURT:  Go ahead. 

MS. NIELSEN:  And Ms. DiNardo, if we could scroll up 

to the next e-mail in the chain. 

Q And who is this e-mail from, Mr. Singh? 

A Sorry, this e-mail is from Mr. Boustani to Said Freiha.  

(Continued on following page.)
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EXAMINATION CONTINUING

BY MS. NIELSEN:

Q And what did the defendant indicate about the deal in 

this e-mail?

A Mr. Boustani's indicating that he knows Credit Suisse 

will not be able to do this deal with the parameters shown, 

but he's asking if Credit Suisse can arrange this financing 

from other banks giving concessional loans. 

MS. NIELSEN:  And, Ms. DiNardo, if we can please 

look at the e-mail that begins on the bottom of page 2.  

(Exhibit published.) 

BY MS. NIELSEN:

Q And who is this e-mail from?

A Ma'am, this e-mail is from Mr. Boustani to Said Freiha, 

copying myself and other CS colleagues.

Q And what is the date on this one?

A It is the 5th of September, 2012. 

Q Would you please read the line starting with "Fully 

understood.  I recall"?

A Fully understood.  I recall also we have discussed with 

Ed the mechanism for upfront payment of the interest.  So is 

it -- so it is not a problem. 

Q What was your understanding of what the defendant meant 

when he said upfront payment of interest?

A Ma'am, I understand this to be a reference to the 
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subvention fee that we had talked about earlier where the 

creditor would pay a fee to Credit Suisse so that we can 

reduce the interest rate to be paid by Mozambique.  

MS. NIELSEN:  And, Ms. DiNardo, if we can scroll 

back for a moment to the last e-mail, the one about the 

meeting.  No, the one before, Ms. DiNardo.  To the first 

bullet.  

BY MS. NIELSEN:

Q So in this bullet if you see, Mr. Singh, it indicates 

that the visit was planned with a Mr. Safa?

A That is right. 

Q And, sorry, who did you say Mr. Safa was again?

A I understand Mr. Safa to be the owner of Privinvest 

Group. 

Q And what was his relationship to Mr. Boustani?

A I guess he was Mr. Boustani's boss because Mr. Boustani 

represented Privinvest Group. 

Q Did the defendant continue to negotiate the terms of the 

loan with Credit Suisse as indicated in this -- in these 

e-mails?

A Yes, ma'am, he did. 

MS. NIELSEN:  And, Your Honor, at this time the 

Government would move to admit Exhibit 2061.  

THE COURT:  Any objection to 2061 being admitted?  

MR. JACKSON:  No objection. 
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THE COURT:  Admitted. 

(Government's Exhibit 2061 was received in 

evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MS. NIELSEN:

Q And, Mr. Singh, what is this?

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q If I could direct your attention to the bottom of page 1.

A Yes, ma'am. 

Q Who sent this e-mail?

A This e-mail is from Mr. Boustani to Said Freiha, copying 

myself, Andrew Pearse and other CS colleagues. 

Q And who was Andrew Pearse at this time? 

A Ma'am, Andrew Pearse was my boss at that time at Credit 

Suisse. 

Q And what was the date on the e-mail?

A That is on the 12th of September, 2012. 

Q And in this e-mail what does the defendant say about the 

GoM?

A So, GoM, which I understand to mean Government of 

Mozambique, will go ahead with CS.  

Q What did that mean?

A This was a comment after an internal meeting between 
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Privinvest Group and a Mozambican delegation, after which they 

decided to proceed with Credit Suisse to provide the 

financing.  

(Continued on the following page.)
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BY MS. NIELSEN:  (Continuing.)

MS. NEILSEN:  And Ms. DiNardo, if you could scroll 

down to the top part of page 2 which continues the e-mail.  

BY MS. NIELSEN: 

Q If you look down to the middle of this blow up, the line 

that starts with, We are ready to meet, what does the 

defendant indicate about a meeting? 

A Mr. Boustani is indicating that they are ready to meet 

with my boss, Andrew Pearse, on Thursday afternoon in Abu 

Dhabi. 

Q And do you know if that meeting actually occurred? 

A Yes, it did, ma'am. 

Q Do you know who from Credit Suisse attended that meeting? 

A I know Andrew Pearse attended.  I don't recall if anyone 

else attended. 

Q Do you know if anyone else from Mozambique attended the 

meeting?  Perhaps I can draw your attention to the next 

paragraph.

A (Reviewing.)

My understanding is that -- 

MR. JACKSON:  Objection. 

THE COURT:  Overruled.  He's talking about his 

understanding.  You get to cross-examine.  

Go ahead.  It's overruled. 

A My understanding is that Armando Ndambi Guebuza, the son 
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of the president of Mozambique, Teofilo Nhangumele, myself -- 

and Mr. Boustani is referring to himself will attend the 

meeting along with Mr. Safa the owner of Privinvest Group. 

Q Do you know if those individuals actually attended the 

meeting? 

A I recall they did. 

Q And how do you know that? 

A From my discussions with my boss, Andrew Pearse. 

Q What was your role in the loan negotiations at this 

point? 

A At this point when my boss Andrew Pearse meets with the 

Privinvest team and the delegation for Mozambique, he becomes 

key point person for Credit Suisse and I support him on more 

the internal process at Credit Suisse in the transaction.  

MS. NIELSEN:  And, Ms. DiNardo, if we could scroll 

up to the top of this e-mail, please. 

BY MS. NIELSEN: 

Q What's the date again on this e-mail? 

A Ma'am, the date on this e-mail is the 12th of September, 

2012. 

Q And do you know when the meeting that was discussed in 

this e-mail occurred? 

A It refers to Thursday, so the day after this, the 13th of 

September, 2012. 

Q What, if anything, was decided at this meeting between 
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Mr. Pearse and the individuals indicated about a subvention 

fee, if you know? 

MR. JACKSON:  Objection. 

THE COURT:  Overruled. 

If you know. 

THE WITNESS:  I can answer?  

THE COURT:  If I overruled the objection, you can 

answer.  If I sustained it, it means you cannot answer.  You 

may answer because I overruled his objection.  

THE WITNESS:  Thank you. 

A A subvention fee is agreed in relation to the transaction 

in addition to all the key economic terms of the financing to 

be provided. 

Q Do you know if an amount was agreed upon in or around 

this time? 

A Yes, ma'am. 

Q Do you recall what that amount was? 

A It was $49 million. 

MS. NIELSEN:  Your Honor, at this time the 

Government would move to admit Government Exhibit 2153. 

THE COURT:  Any objection to 2153, the last exhibit 

for the day?  

MR. JACKSON:  Technically it's 5 o'clock, Judge.  

THE COURT:  I asked if you had an objection. 

MR. JACKSON:  No objection. 
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THE COURT:  It is admitted. 

(Government Exhibit 2153 received in evidence.) 

THE COURT:  You may publish. 

MS. NIELSEN:  Thank you, Your Honor. 

(Exhibit published.) 

BY MS. NIELSEN: 

Q What is this document, Mr. Singh? 

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q What is the date of this e-mail? 

A The 15th of February, 2013. 

Q And who is it from? 

A It is from Mr. Jean Boustani to Detelina Subeva who was a 

colleague of mine within the GFT group in Credit Suisse and I 

am copied the e-mail. 

Q And what is the subject of the e-mail? 

A CEO of Proindicus. 

Q And what is Proindicus? 

A Ma'am, so, for the project of the security and 

surveillance of the national waters of Mozambique, the 

Government at some state decides rather than take the 

financing directly themselves to create a project company.  

That project company is Proindicus and that project company 

will be the company that takes the financing, the loan from 

Credit Suisse, and that will procure infrastructure from 
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Privinvest Group.  

MS. NIELSEN:  And Ms. DiNardo if we could scroll 

down to the first e-mail in the chain which I believe was on 

page 2. 

Q Mr. Singh, who sent this e-mail? 

A Ma'am, this is from Mr. Jean Boustani to Detelina Subeva 

and Andrew Pearse. 

Q And what is indicated in this e-mail? 

A It is indicated who is the CEO of Proindicus, this 

project company. 

Q And who is that? 

A Mr. Eugenio Matlaba. 

THE COURT:  Spell that for the Court Reporter. 

THE WITNESS:  Of course, Your Honor.  E-U-G-E-N-I-O, 

M-A-T-L-A-B-A. 

MS. NIELSEN:  Ms. DiNardo, if you would scroll up to 

the next e-mail, please.  

BY MS. NIELSEN: 

Q Mr. Singh, from this e-mail, can you tell if Mr. Teo 

Nhangumele is still involved in the transaction? 

A Yes, I can, ma'am. 

Q And how can you tell that? 

A Because he is referenced in the e-mail by my colleague 

Detelina Subeva that they require confirmation from Teo, Teo 

Nhangumele in relation to the exact directors of the company. 
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Q Who is this e-mail from? 

A It's from Detelina Subeva to Mr. Boustani, copying 

myself. 

Q Who is Detelina Subeva at this time? 

A Detelina Subeva is a colleague of mine within the GFT 

team who is working on the Mozambique transactions with myself 

and Andrew Pearse. 

Q And with respect to Mr. Nhangumele, for how long do you 

recollect that he continued to be involved in the Proindicus 

transaction? 

A He was involved, from my recollection, up until the point 

when the first Proindicus financing closes and that is around 

the end of March 2013.  After that, I don't have any 

recollection of Mr. Nhangumele being in the transaction. 

(Continued on the following page.)
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(continuing) 

THE COURT:  But I do have a recollection that it is 

now 5:00 o'clock and therefore, we are adjourning for the day.  

We will resume tomorrow at 9:30 a.m. 

Please, do not talk about the case, Ladies and 

Gentlemen of the Jury.  

Sir, please do not talk about the case with anyone 

tonight. 

Have a good evening, ladies and gentlemen, and we 

will see you tomorrow.  And again, we are not meeting on 

Monday, the courthouse is closed.  If you forget, do not get 

mad at the Judge, all right?  

THE JURY:  We promise.  

THE COURT:  I figured you would remember that.  

Okay.  Thank you.  

THE COURTROOM DEPUTY:  All rise.

(Jury exits.)

(In open court; outside the presence of the jury.) 

THE COURT:  You may step down, sir, thank you. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  The jury has left the courtroom.  You 

may be seated ladies and gentlemen of the public.  

You may leave, sir, thank you.  We will see you 

tomorrow at 9:30 a.m.  

(Witness excused.) 
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THE COURT:  Do we have any questions, any procedural 

issues to address outside of the presence of the jury, outside 

of the presence of the witness but in the presence of the 

defendant before we adjourn for the day?  

Anything from the Government?  

MR. BINI:  Not for the Government, Your Honor. 

THE COURT:  Anything from Defense Counsel?  

MR. JACKSON:  No, thank you, Your Honor. 

THE COURT:  Thank you, everyone.  Have a good 

evening.  See you tomorrow at 9:30 a.m.  

ALL:  Thank you, Judge. 

(Matter adjourned to Wednesday, November 6th, 2019 

at 9:30 a.m.)

oooOooo
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(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

(The following occurs outside the presence of the 

jury.) 

THE COURTROOM DEPUTY:  All rise.

The Honorable William F. Kuntz, II presiding.  

Criminal cause for trial, Docket Number 18-CR-681, 

United States versus Boustani. 

Counsel, please state your appearances for the 

record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Lillian DiNardo, Katherine Nielsen, Special Agent Angela 

Tassone for the United States.

Good morning, Your Honor.  

THE COURT:  Good morning.  

We have the spellings, you may be seated.

Ladies and gentlemen of the public, you may be 

seated.

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.

Good morning, Your Honor. 

THE COURT:  Good morning, sir, please be seated. 

MR. SCHACHTER:  Good morning, Your Honor.

Michael Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning, sir, please be seated.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

VB     OCR     CRR

2830

(Defendant enters the courtroom.) 

THE COURT:  Good morning, Mr. Boustani.  Welcome 

back.  

THE DEFENDANT:  Good morning, Your Honor.

THE COURT:  I hope you had a nice ride today, please 

be seated. 

MR. DiSANTO:  Good morning, Your Honor.

Philip DiSanto on behalf of Mr. Boustani.  

THE COURT:  Good morning, please be seated, sir.  

MS. DONNELLY:  Good morning, Your Honor.

Casey Donnelly on behalf of Mr. Boustani. 

THE COURT:  Good morning, please be seated.

MR. McLEOD:  Good morning, Your Honor.

Ray McLeod on behalf of Mr. Boustani. 

THE COURT:  Good morning, Mr. McLeod, please be 

seated.  

All right, the defendant is present.  All Counsel of 

record are present.  Do we have any issues to address in the 

presence of the defendant on the record with all Counsel of 

record present and before we bring the jury in?  

MR. BINI:  Not for the Government, may we put the 

witness back on the stand?  

THE COURT:  One moment. 

MR. BINI:  Sure. 

MR. JACKSON:  No, from the defendant. 
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THE COURT:  Yes, you may. 

MR. BINI:  Thank you, Your Honor.  

Mr. Jackson, would you go get the jury.  

MS. NIELSEN:  May I resume the podium?  

THE COURT:  Certainly. 

(Witness resumes stand.)

THE WITNESS:  Good morning, Your Honor. 

THE COURT:  Good morning, sir.  

THE COURTROOM DEPUTY:  All rise.

(Jury enters.)

THE COURT:  Good morning, ladies and gentlemen.  

Again, thank you for your promptness and your patience and 

remember, I do not know where you are going to be on Monday, 

but it will not be here.  So, please have a seat, thank you.  

Please be seated, sir. 

And as I said, Mr. Singh, I was going to ask you the 

question:  Have you spoken with anyone about your testimony 

since leaving the witness stand yes yesterday. 

THE WITNESS:  No, I have not, Your Honor. 

THE COURT:  Thank you, sir.

You may continue, Counsel. 

MS. NIELSEN:  Thank you, Your Honor. 

Good morning.

And good morning, Mr. Singh. 

THE WITNESS:  Good morning. 
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SURJAN SINGH,

called as a witness, having been previously duly

sworn, was examined and testified as follows:

DIRECT EXAMINATION (Continuing) 

BY MS. NIELSEN: 

MS. NIELSEN:  Ms. DiNardo, would you please pull up 

2153 in evidence.  

(Exhibit published.) 

Q And Mr. Singh, I believe when we left off yesterday 

evening we were looking at this document; is that correct? 

A Yes, ma'am, I believe so.

Q And what was the information that you were soliciting, 

that Credit Suisse was soliciting from the defendant in this 

document? 

A This e-mail refers to the CEO and director names in 

relation to the project company Proindicus. 

Q And why was Credit Suisse collecting this information at 

this time? 

A Because it's part of our due diligence for our internal 

approval process. 

Q And did Credit Suisse have another name for due 

diligence? 

A Yes, so, often people refer to this particular process in 

the DD as client ID or KYC, know your client. 

Q And how did Credit Suisse conduct this kind of due 
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diligence? 

A So, we would collate information from the client or 

stakeholders in the transaction, we would put it together in 

memos or e-mails and submit to the relevant approval process. 

Q And how did the deal team collect this information? 

A So, this information is being collected from 

Mr. Boustani. 

Q Were there other ways that the deal team collected this 

information? 

A Yes, so, one would meet in person, it could be by e-mail 

or conference call.  There are various ways in which we would 

calculate information. 

Q And from whom in Credit Suisse was this information 

collected? 

A This was for our compliance team, which deals with client 

ID in particular, which then would roll up into the broader 

approval process of reputational risk. 

Q And what was the role of reputational risk in the 

Proindicus transaction? 

A Ma'am, it was to assess if Credit Suisse wanted to be 

associated with a particular transaction, a particular project 

and key stakeholders in those transactions. 

Q And was there any other committee at Credit Suisse that 

required this information that you collected through due 

diligence? 
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A Yes, ma'am, the other primary committee was the credit 

risk management committee. 

Q And what was the role of the credit risk management 

committee in the Proindicus transaction? 

A Ma'am, they would determine how much of the loan can be 

provided by Credit Suisse.  They would opine on the 

appropriate maturity of the loan, the key economic risk of the 

loan that Credit Suisse could accept, they would approve that. 

Q Okay.  And when you say how much of the loan Credit 

Suisse could extend, what do you mean?

A So, by way of example, in the e-mails we've seen, 

$350 million is the project amount which is being discussed 

and it's referred to in these e-mails that the amount of money 

that would be provided by Credit Suisse as an investor will be 

in the range of 150 to $200 million. 

So, they will determine how much money we can give.  

We cannot give the full $350 million from Credit Suisse and 

keep it. 

Q Do you know if the defendant was familiar with the fact 

that Credit Suisse was doing due diligence on the Proindicus 

deal? 

A Yes, ma'am, he was familiar. 

Q And how do you know that? 

A Because he was a key point-person in the transaction 

between Credit Suisse, the Government of Mozambique, the 
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project company and he would procure lots of DD, lots of 

information for us.  And banks tell clients why they need it, 

they need it for their internal approval processes. 

Q Did Credit Suisse do client ID on Privinvest? 

A Yes, they did, ma'am. 

Q And why was that? 

A Because the subvention fee that was earlier referred to 

where Privinvest will pay a fee to Credit Suisse, Credit 

Suisse cannot accept money from anyone without going, 

undertaking the full client ID process. 

Q And Mr. Singh, I'm going to ask you a few yes or no 

questions at this point in time.  

Do you understand? 

A Okay, ma'am. 

Q Did Credit Suisse have concerns regarding Privinvest's 

founder -- 

MR. JACKSON:  Objection.

Q -- Iskandar Safa?

THE COURT:  You know, I am going to sustain that 

objection. 

So, the way you do it, rather than lead, which is 

not proper, is to say:  What concerns, if any, did Credit 

Suisse have.  And then you will not get an objection because 

you have put in the what, if any, they had.  If you do get an 

objection to that form, I will overrule it.  But if you say, I 
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am going to ask you yes or no questions on direct, you are 

just begging for experienced Counsel to object to the form 

because you are leading and, as a traditional Judge, bound by 

the rules of evidence, it is going to be sustained. 

So, the way you ask the question is to say:  What, 

if any, concerns.  And then, continue in that fashion.  Who, 

what, where, when, how, describe, explain is how you ask 

nonleading questions and if you want to establish the basis, 

you say, if any. 

So, yes, I did used to teach evidence, too, and I 

was much tougher on my students than I am on this experienced 

Counsel now.  

But objection sustained.  Try it my way and then I 

will overrule the objections, if you get any. 

Go ahead. 

MS. NIELSEN:  Thank you, Your Honor. 

THE COURT:  You are welcome.

BY MS. NIELSEN:  

Q What, if any, issues did Credit Suisse encounter in 

client ID related to Privinvest? 

A So, ma'am, in relation to Privinvest, there were 

allegations of corruption in relation to its founder and that 

is something that Credit Suisse had concerns about and had to 

deal with. 

Q And who was the founder of Privinvest? 
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A It was Mr. Iskandar Safa. 

Q And were those concerns raised to the rep risk committee? 

A Yes, they were, ma'am. 

Q And was that in relation to the Proindicus and EMATUM 

transactions? 

A Yes, ma'am. 

Q Did the committee ultimately decide to execute the 

Proindicus and EMATUM transactions despite this information? 

A Yes, ma'am. 

Q What did the reputational risk committee do in terms of 

additional DD, if any, to resolve the issues regarding 

Iskandar Safa? 

A So, the due diligence I referred to earlier in this 

process is much more by where we will go to the clients and 

ask them for information and then they will give it to us 

directly.  

The reputational risk committee and the compliance 

department, they commissioned external reports or research 

firms which look into clients and we often call that enhanced 

due diligence, but maybe the way to think of it is external 

due diligence.  So, they commissioned a report along those 

lines. 

Q Do you know if the fact that Privinvest had passed client 

ID at Credit Suisse was important to the defendant? 

A Yes, it was. 
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Q Why was it important to the defendant? 

A Because passing client ID at a large investment bank is 

not an easy process.  Banks are careful in who they select as 

a client and for Privinvest Group to be passed and approved as 

a client at Credit Suisse was not an easy process.  It took a 

long time and it was important in the sense that we were 

clearly a bank that could work with and deal with Privinvest 

Group, whereas it was unclear to me if many other banks could 

do that, deal with Privinvest Group.  

THE WITNESS:  Sorry, I will bring the mic closer. 

Q And why was it unclear to you if other banks would be 

able to do that? 

A Because it was a difficult approval process at Credit 

Suisse and so, I could see maybe more conservative banks 

having a different result. 

Q And how do you know that this was important to the 

defendant, Mr. Singh? 

A Because that information was relayed to me by Andrew 

Pearse.  At a later stage. 

Q Do you believe that the defendant understood the 

importance of due diligence to Credit Suisse agreeing to the 

loan, the Proindicus loan? 

A Yes, ma'am.  It was clear that without information and 

without us relaying that information for approvals, there 

would be no loan. 
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Q Who from Credit Suisse participated in the due diligence 

for Proindicus? 

A Ma'am, the deal team comprised Andrew Pearse my 

then-boss, myself, and a lady Detelina Subeva that was in the 

GFG team I referred to earlier. 

Q Were there due diligence trips that Credit Suisse took to 

Mozambique in relation to the Proindicus loan? 

A Yes, there were, ma'am. 

Q Did you attend? 

A Yes, I did, ma'am. 

Q Did the defendant attend? 

A Yes, he did, ma'am. 

Q And who did you meet when you on these due diligence 

trips in Mozambique? 

A So, there are various people we would meet with.  I 

remember myself in particular, I met with Teo Nhangumele the 

gentleman referred to in some e-mails yesterday.  We met with 

the Minister of Finance and we met with the relevant persons 

at the Proindicus project company. 

Q And was the due diligence successfully completed on the 

Proindicus loan? 

A It was successfully completed, yes, ma'am. 

Q Did Credit Suisse enter into a loan agreement with 

Proindicus? 

A Yes, they did, ma'am. 
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Q Approximately when was that? 

A That was right at the end of February.  I think, 

February 28th.  2012, sorry.

2013, I apologize. 

Q Were you involved in that process, Mr. Singh? 

A Yes, ma'am, I was. 

MS. NIELSEN:  Your Honor -- sorry.

Ms. DiNardo, if you would please pull up 

Government's Exhibit 4 in evidence.  

(Exhibit published.) 

Q Mr. Singh, do you recognize this document? 

A Yes, ma'am, I do. 

Q And what is it? 

A This is the loan agreement that Credit Suisse provided to 

the project company Proindicus. 

Q And what is the date on it? 

A It is the 28th of February, 2013, ma'am. 

Q And how much was the loan for? 

A The amount is $372 million. 

Q And who is the borrower in this case? 

A The borrower is Proindicus SA, which is a state company 

in Mozambique. 

Q And the lender? 

A The lender is, it's detailed in the back, but I believe 

it was Credit Suisse International, the legal entity that is 
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the lender.  

MS. NIELSEN:  And Ms. DiNardo if you would please 

scroll to page 96.  

(Exhibit published.) 

MS. NIELSEN:  The other page 96, it should be one 

over.  

(Exhibit published.) 

Q Mr. Singh, who signed this document on behalf of Credit 

Suisse? 

A Ma'am, I signed it, in addition to a CS colleague of 

mine. 

Q And how many times did you sign it? 

A I signed it three times, ma'am. 

Q What were the different signatures for? 

A They were different legal roles within the financing 

agreement.  So, there's three roles that Credit Suisse played 

in the loan and I signed on behalf of those three roles. 

Q And what were the roles? 

A The roles were as arranger, where I signed as Credit 

Suisse International.  The arranger is the person that puts 

together the transaction, collates the due diligence, agrees 

documents.  

Then there is the facility agent.  So, this is in -- 

this being a syndicated loan, there's going to be lots of 

lenders that come in because Credit Suisse doesn't have the 
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ability to give the entire loan.  And for that reason, there 

is an agent that organizations amongst lenders for their 

payments, for their voting, for any things that can happen in 

the future.  It's like a small admin agent for them. 

And the third capacity is the original lender 

because Credit Suisse is going to lend the money initially and 

then, seek investors to come in and participate and take over 

their lending.

Q And you mentioned with respect to the arranger that 

Credit Suisse International was the arranger. 

Who is the facility agent entity? 

A Ma'am, that's an entity Credit Suisse AG London branch.  

Q And then the original lender? 

A It's Credit Suisse International. 

Q And how are you able to sign for all of these? 

A I was an authorized signatory for those two legal 

entities. 

Q And what entity of Credit Suisse did you work for again, 

Mr. Singh? 

A Ma'am, my employer was Credit Suisse Securities Europe 

Limited. 

MS. NIELSEN:  Ms. DiNardo, if you would scroll back 

to the other page 96.  

(Exhibit published.) 

Q Mr. Singh, who signed the loan agreement on behalf of 
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Proindicus? 

A Ma'am, it is signed by two people, one the CEO as 

referred to in the earlier e-mail, Mr. Eugenio Henrique 

Matlaba. 

THE COURT:  Would you spell that for the reporter, 

please. 

THE WITNESS:  Of course, Your Honor. 

Eugenio -- E-U-G-E-N-I-O, Henrique -- 

H-E-N-R-I-Q-U-E, zed, as in initial.  And M-A-T-L-O-B-A -- 

sorry.  M-A-T-L-A-B-A -- Matlaba. 

Q And the other signature, Mr. Singh? 

A The other signature is from a gentleman called Antonio 

Carlos do Rosario. 

Q And are you familiar with Mr. do Rosario? 

A Yes, I am, ma'am. 

Q And who was he? 

A He was a director in Proindicus and he is later also CEO 

of the next project financing that Credit Suisse works for, 

which is the EMATUM transaction. 

Q Did Mr. do Rosario have any other position with the 

Mozambique Government that you know of? 

A Yes, I believe he worked in the security services. 

Q And how familiar you are you with this agreement in 

total, Mr. Singh? 

A I'm quite familiar with this agreement, ma'am. 
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Q Under this agreement, what were the funds that Credit 

Suisse was paying out on the behalf of the borrower supposed 

to be used for? 

A They're supposed to be used for only for the EEZ project, 

which is the security, surveillance of the national waters of 

Mozambique. 

Q And what does this loan agreement say about whether any 

funds from the loan proceeds were supposed to be used to pay 

kickbacks or bribes? 

A It's prohibited, ma'am. 

MS. NIELSEN:  Ms. DiNardo, would you please bring up 

Government's Exhibit 5 in evidence. 

(Exhibit published.) 

Q Mr. Singh, do you recognize this document? 

A Yes, I do I do, ma'am. 

Q What is it? 

A So, the loan agreement that we just reviewed was a loan 

from Credit Suisse to a project company.  And so that we would 

be confident at Credit Suisse to be repaid the money under the 

loan, there was a guarantor, which was the Government of 

Mozambique as guarantee to the transaction and its repayment.  

And this is the guarantee agreement. 

MS. NIELSEN:  Ms. DiNardo, would you scroll to 

page 20.  

(Exhibit published.) 
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MS. NIELSEN:  I think there's another 20.  

(Exhibit published.) 

Q Mr. Singh, who signed this document on behalf of Credit 

Suisse? 

A Ma'am, I signed this document on behalf of Credit Suisse, 

along with the CS colleague. 

MS. NIELSEN:  And Ms. DiNardo, if we could go back 

to the other page 20.  

(Exhibit published.) 

Q And Mr. Singh, can you see who signed the document on 

behalf of the Republic of Mozambique? 

A Yes, ma'am.  It's signed by the Minister of Finance 

called Mr. Manual Chang. 

Q Were you familiar with Mr. Chang at this point? 

A I was familiar with the name of the minister.  I can't 

recall if I've met him at this stage, but I know that I do 

meet him on the EMATUM transaction. 

THE COURT:  Were you familiar with his signature?  

THE WITNESS:  Yes, sir. 

THE COURT:  Is that his signature?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Go ahead. 

MS. NIELSEN:  Thank you, Your Honor. 

Q So, after these documents were signed, Mr. Singh, were 

the funds immediately distributed? 
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A No, ma'am. 

Q Why not? 

A Because this agreement states that there are still 

internal approvals to be completed at Credit Suisse before any 

such funds can be disbursed. 

Q And what were those internal approvals? 

A They are the two key approvals of credit risk management 

and reputational risk approval. 

Q And when were those conditions met that led to the 

disbursal of funds? 

A I believe that those were met late in March, on or after 

the 21st of March, 2013. 

Q And what specifically had to be done in order to complete 

these conditions precedent? 

A So, there needed to be a completion of the client ID and 

reputational risk review, specifically in relation to 

Mozambique and the Privinvest Group. 

Q And did that ultimately happen? 

A Yes, ma'am, it did. 

Q Does the loan agreement that we just reviewed refer to 

the subvention fee to be paid by Privinvest to Credit Suisse? 

A Yes, it does, ma'am. 

Q Did it indicate the amount of the subvention fee in the 

loan document that we just looked at? 

A No, I don't believe it details the amount in the loan 
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agreement. 

Q How did Credit Suisse memorialize the subvention fee? 

A There was a separate agreement for that. 

MS. NIELSEN:  Ms. DiNardo, if you would please pull 

up Government's Exhibit 9 in evidence.  

(Exhibit published.) 

Q Mr. Singh, what is this document? 

A Ma'am, this is the agreement which detailed the 

subvention fee.  It's called the contractor fee letter. 

Q And who is this agreement between? 

A This agreement is between Credit Suisse and Privinvest 

Group.  

MS. NIELSEN:  And Ms. DiNardo, if you could go back 

to the document. 

(Exhibit published.) 

Q Mr. Singh, can you see the date of this document? 

A Yes, ma'am, it's the 21st of March, 2013. 

MS. NIELSEN:  And Ms. DiNardo if we could go to 

page 3, please. 

(Exhibit published.) 

Q Mr. Singh, who signed this document on behalf of Credit 

Suisse? 

A Ma'am, it's signed by my then-boss Mr. Andrew Pearse with 

a CS colleague. 

Q And can you see who signed this document on behalf of 
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Privinvest Ship Building? 

A Yes, ma'am.  It is Boulos Hankach. 

THE COURT:  Would you spell that for the court 

reporter, please. 

THE WITNESS:  Of course, Your Honor. 

Boulos -- B-O-U-L-O-S, Hankach -- H-A-N-K-A-C-H.  

And Mr. Jean Boustani. 

MS. NIELSEN:  Thank you. 

Ms. DiNardo, could you Kroll back to page 1.  

(Exhibit published.) 

MS. NIELSEN:  And if you could, blow up the 

contractor fee portion in the middle.  

Q Mr. Singh, what is the amount of the subvention fee 

indicated in the contractor fee letter? 

A It is $28 million, ma'am. 

Q And who was supposed to pay this subvention fee? 

A It was Privinvest Group. 

Q And who were they paying it to? 

A To Credit Suisse. 

Q And mechanically, how did Credit Suisse obtain the 

subvention fee? 

A So, the agreement under the loan was to disburse the 

funds, not directly to Proindicus the state company, but on 

their behalf to the end recipient of the funds, which is going 

to be Privinvest Group. 
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So, the agreement was that rather than pay them the 

full loan amount and ask for a feedback from them, we would 

disburse the net amount to Privinvest Group, net after 

withholding the subvention fee. 

MS. NIELSEN:  Ms. DiNardo -- I'm sorry.  

Your Honor, at this time the Government would like 

to admit Government's Exhibit 6. 

THE COURT:  Any objection to Government's Exhibit 6?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 6 received in evidence.) 

(Exhibit published.) 

THE COURT:  Let's go off the record for a second.  

(Pause in the proceedings.) 

THE COURT:  Back on the record.  

Go ahead. 

Q Mr. Singh, do you recognize this document? 

A Yes, ma'am, I do. 

Q And what is it? 

A It is a utilization request which is a formal letter we 

require from a borrower.  So, even after a loan agreement is 

signed and completed, we require a letter from the borrower to 

state that they wish to draw down the funds and they want the 

money from us.  And this is that letter. 

MS. NIELSEN:  Ms. DiNardo, if you could show us the 
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second page, please. 

(Exhibit published.) 

Q Mr. Singh, can you tell if this document is signed? 

A Yes, ma'am, it is signed. 

Q And who is it signed by? 

A It is signed by Eugenio Henrique Matlaba and Antonio 

Carlos do Rosario. 

Q And who are they? 

A They are directors of Proindicus. 

Q And by signing this document, were these individuals 

agreeing that the proceeds of the loan could be paid? 

A Yes, ma'am. 

Q And where were they going to be paid to? 

A They were going to be paid directly to the contractor, 

which is Privinvest Group. 

Q And did Credit Suisse hold back the fees that we just 

talked about, the subvention fee out of that amount? 

A Yes. 

MR. JACKSON:  Objection. 

THE COURT:  Overruled. 

You may answer. 

A Yes, they did hold back the fees. 

Q Now Mr. Singh, was there any negotiation about the 

subvention fee in relation to this initial Proindicus loan? 

A Yes, there was, ma'am. 
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Q When was that? 

A So, just before the agreement is signed on the 28th of 

February, my then-boss Andrew Pearse highlights that there is 

some ongoing discussion about the subvention fee.  That's 

formally what he tells everyone at Credit Suisse. 

Q And if you recall, what was the original subvention fee 

supposed to be? 

A It was $49 million, ma'am. 

Q And about when was that established? 

A That's approximately when the term sheet and the key 

terms are agreed in September 2012. 

(Continued on following page.)
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EXAMINATION CONTINUES 

BY MS. NIELSEN:

Q So what did Mr. Pearse negotiate in relation to the 

subvention fee that you just mentioned?

A So my boss, Andrew Pearse, when we were traveling 

together, after the -- I'm sorry, are you asking me the 

specific number?

Q I'm asking about the circumstances of the negotiation.  

A Circumstances, understood.  

So, my boss, Andrew Pearse, as I said, is 

highlighted -- 

THE COURT:  Whoa, slow it down.  Lord Vader, not 

Chris Rock.  Okay, slow it down, keep your voice up.  

THE WITNESS:  My apologies. 

THE COURT:  Put the question again and then we will 

have the answer so we have a clean record.  

Counsel, put the question; and then, sir, answer it.  

Slowly. 

BY MS. NIELSEN:

Q Mr. Singh, what were the circumstances of the negotiation 

of the subvention fee that you're aware of?

A So after the loan agreement is signed at the end of 

February, there is some ongoing discussion about the 

subvention fee, what the final number would be.  

I am traveling with my boss, Andrew Pearse, for 
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business abroad.  I overhear him having a conversation with 

someone, which is clearly about the Proindicus transaction.  

When he puts the phone down I ask him what's going on, and he 

reveals to me what he has been discussing in relation to the 

subvention fee.  

He tells me the background is that at some stage he 

has been traveling with Mr. Jean Boustani and they are in a 

hotel pool together at wherever they're traveling, and 

Mr. Andrew Pearse approaches Mr. Boustani whilst they're in 

the pool and states that Mr. Boustani had not negotiated well 

with him.  As Mr. Pearse told me he expected Mr. Boustani, who 

is an avid negotiator, to come back and discuss the point with 

him.  And whilst they're still there together in the pool, 

Mr. Boustani asks Mr. Pearse what could he have done better, 

what has he done that's wrong as a negotiator.  And my then 

boss, Andrew Pearse, puts forward to him a proposal by which 

they can reduce the subvention fee, the fee that Privinvest 

has to pay, for a side payment or a portion of that to be paid 

directly to Andrew Pearse.  

So, Andrew at the time tells me that he is expecting 

to reduce the fee by about $5 million, and he thinks he will 

get somewhere in the region of $2 million as a side payment 

made to him personally.  

He agrees this with Mr. Boustani and he asks 

Mr. Boustani to rather than negotiate or discuss this with him 
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directly, to put this proposal or need for a fee reduction to 

the coverage or the relationship officer, that is the 

gentleman called Adel Afiouni. 

THE COURT:  Would you spell that for the reporter?  

THE WITNESS:  I will try from memory, Your Honor.  

THE COURT:  Phonetically, please.  

THE WITNESS:  Adel, first name, A-D-E-L.  Afiouni, 

A-F-I-O-N-I -- I'm sorry, I-O-U-N-I.  

THE COURT:  Continue.  

THE WITNESS:  Thank you, Your Honor.  

A So, Mr. Pearse asks Mr. Boustani to contact the 

relationship manager to ask for this reduction.  The reason 

being that it will look more arm's length, more above board, 

so not all the discussions are being between Mr. Boustani and 

Mr. Pearse.  

Andrew tells me that Mr. Boustani calls Mr. Afiouni, 

Adel Afiouni, in relation to requesting this reduction in 

fees, and to his surprise Mr. Adel Afiouni makes a similar 

proposal to what Mr. Andrew Pearse has made, meaning that 

Mr. Afiouni is asking Mr. Boustani that:  I will reduce the 

fees that you need to pay for a private payment to 

Mr. Afiouni.  

Mr. Boustani refuses the request of Mr. Afiouni, as 

he's already made the agreement with my boss, Andrew Pearse, 

and he knows that my boss Andrew Pearse is the decision-maker 
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in this matter.  

And Andrew was laughing at the time, I remember, 

because he found it amusing that he got there first, prior to 

Mr. Afiouni, in cutting a side deal or a private payment in 

relation to the reduction of these fees. 

Q And, Mr. Singh, when was all of that related to you by 

Mr. Pearse?

A That was after the loan agreement is signed on the 20th 

of February.  I recall it being the first half of March. 

Q And was it all in one conversation after the phone call 

that you overheard?

A Yes. 

Q Do you recall who the call was with?

A I do not recall who exactly the call was with. 

Q And had there been discussions between you and Andrew 

Pearse about the possibility of reducing the subvention fee 

prior to that call in March?

A Yes, ma'am. 

Q And what were those discussions?

A There were calculations, scenarios.  Within Credit Suisse 

there are certain rules, policies or guidelines as to what we 

should be charging a client in relation to fees.  There are 

certain calculations you can do.  And I was supporting Andrew 

with analysis on where he could negotiate and how low the fees 

could be. 
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Q And when you say "the fees," did that include the 

subvention fee?

A I mean -- I specifically mean the subvention fee. 

Q And when were you doing these calculations for 

Mr. Pearse, approximately?

A This is around the time that the loan agreement is -- is 

signed. 

Q Do you know if the defendant actually paid Andrew Pearse 

the promised fee?

A I do not know, ma'am. 

MS. NIELSEN:  Now, Ms. DiNardo, if you could pull 

up, please, Government's Exhibit 9 in evidence.  

(Exhibit published.) 

MS. NIELSEN:  And can you highlight the middle part 

that shows the contractor fee?

BY MS. NIELSEN:

Q So, Mr. Singh, what was the contractor fee, again, that 

was agreed on for the subvention fee? 

A The final contractor fee is $38 million. 

Q And what was it originally?

A I recall that in around September 2012 it was originally 

detailed at $49 million. 

Q So what was the reduction in fee related to those 

numbers?

A That is $11 million difference, ma'am. 
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Q Did Andrew Pearse offer you any part of the subvention 

fee reduction that he had negotiated?

A No, ma'am, he did not. 

Q Did you ever discuss with him getting a part of that?

A No, ma'am, we did not. 

Q Did you tell anyone at Credit Suisse about this 

conversation that you had had with Mr. Pearse? 

A No, ma'am, I did not. 

Q Should you have told anyone at Credit Suisse about this 

conversation? 

A Yes, ma'am, I should have. 

Q Whom should you have told at Credit Suisse?

A I should have -- normally in these situations, the 

escalation point at Credit Suisse is to tell your boss, but as 

this matter was in relation to my boss, I probably should have 

told my boss' boss.  

And further than that, in relation to the actual 

transactions, themselves, I should have informed the relevant 

committees of senior management that were making the decision, 

being Credit Risk Management and Reputational Risk Management 

because, obviously, the fact that a client of Credit Suisse, a 

potential client of Credit Suisse is willing to pay a kickback 

to banker is a material point and a point that would be 

relevant to them in making a decision if they want to deal 

with that type of client.  
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THE COURT:  Why didn't you tell your boss' boss when 

you heard this?  

THE WITNESS:  Sir, I had worked for Mr. Pearse for 

probably the better half of 15 years -- sorry, the better part 

of 15 years.  I was very loyal to him, probably too loyal.  

THE COURT:  But why didn't you tell your boss' boss?  

I understand you were loyal to -- 

THE WITNESS:  Yes, sir. 

THE COURT:  -- your boss, but if you knew it was 

wrong and you had an avenue, why didn't you do it?  

THE WITNESS:  Sir, I made a mistake.  

THE COURT:  Can you tell us why you made that 

mistake?  And then I'll let counsel go back to it.  

THE WITNESS:  Sir, I was -- I guess I mixed my 

loyalty to Credit Suisse with my loyalty to Andrew Pearse, who 

I had worked for, as I said, 15 years.  I blurred the line 

between loyalty to my employer, my institution, and loyalty to 

my boss.  

THE COURT:  Go on, counsel.  

MS. NIELSEN:  Thank you, Your Honor. 

BY MS. NIELSEN:

Q Mr. Singh, did it violate Credit Suisse policy for Andrew 

Pearse to accept a kickback from a client? 

A Yes, it did, ma'am. 

Q What policies?
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A There's an anti-corruption policy that I recall. 

Q In your experience at Credit Suisse, would it have been 

important for Credit Suisse to know that Jean Boustani had 

agreed to pay Andrew Pearse a kickback?

A Yes, ma'am. 

Q And is that in relation to what you just discussed about 

the importance to the Reputational Risk Committee?

A Yes, ma'am. 

Q When Andrew Pearse shared the conversation that he had 

with you after the phone call, did he ask you to keep the 

information a secret from Credit Suisse? 

A No, he did not explicitly ask me to do that. 

THE COURT:  Did he implicitly ask you to?  

THE WITNESS:  No, sir, he didn't implicitly ask me 

to. 

THE COURT:  Go ahead. 

BY MS. NIELSEN:

Q Why did you keep it a secret when you knew that it was a 

breach of Credit Suisse policy?

A Because there was an understanding between us that this 

was clearly an inappropriate payment.  Andrew knew -- I'm 

sorry, Mr. Pearse knew that I was loyal to him and that I 

would keep this discreet and secret.  

Q After Credit Suisse paid the proceeds of the Proindicus 

loan to Privinvest, what did Credit Suisse do with the loan?
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A So, ma'am, the loan amount that we advanced at the time 

is the full $372 million.  And, as I said, Credit Risk 

Management did not allow us to keep on our books all 

$372 million.  It's -- it's a very large sum of money for one 

loan, and so we start to syndicate the loan to investors, that 

means find investors to buy the loan from us. 

Q And how did Credit Suisse go about syndicating the loan?  

A So, within the GFG team we had what is called a syndicate 

person.  So that's an individual that organizes or works with 

sales teams throughout Credit Suisse.  Those sales teams have 

relationships with end investors that want to invest their 

money in transactions like this.  And so, the syndicate was 

working with the sales team globally to find investors for 

this project. 

Q And who was the person that was doing that, that -- the 

sales of the syndication in this case?

A At the time it was a gentleman called Dominic Schultens. 

Q Did the defendant, Jean Boustani, know that Credit Suisse 

was going to syndicate this loan and sell it to investors 

globally?

A Yes, ma'am. 

Q And how do you know that?

A Because it's in all the documents that we've provided; 

the term sheet, the highly interested letter.  It's also 

referred to in conversations of points by him to kind of 
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encourage us to do the transaction.  That there's going to be 

banks from Mozambique that will participate in the 

transaction.  There will be banks from the Middle East that 

will participate in the transaction that he expects to be able 

to kind of bring along or encourage.  So it's clear there's 

going to be a syndicated role. 

MS. NIELSEN:  At this time, Your Honor, the 

Government would ask to admit Government's Exhibit 2292. 

THE COURT:  Publish it to your adversary and the 

Court.  

Any objection to this document being admitted?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  It's admitted. 

(Government's Exhibit 2292 was received in 

evidence.) 

THE COURT:  You may publish it to the jury. 

MS. NIELSEN:  Thank you, Your Honor.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, what is this document?

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

MS. NIELSEN:  And, Ms. DiNardo, yes, if you could 

blow up this, the second e-mail on the first page. 

Q And, Mr. Singh, who is this e-mail from? 
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A Ma'am, this e-mail is from Dominic Schultens to myself, 

Andrew Pearse and Detelina Subeva. 

Q And what is date on it?

A It is the 26th of April, 2013. 

Q And what is the subject of this e-mail?

A It is "Mozambique - syndication status." 

Q And what do you understand Mr. Schultens to be explaining 

in this e-mail?  

A So Mr. Schultens is summarizing conversations with 

various investors and the degree to which they are prepared to 

enter the transaction.  

So, for example, at the top "committed" means that 

it is -- they are ready.  They have signed documents to be 

able to participate in the transaction.  And as you go down 

the page, it's decreasing levels of commitment at this time, 

more discussion.  

MS. NIELSEN:  And, Ms. DiNardo, if you could scroll 

down so the witness can view this, and onto the second page as 

well.  

BY MS. NIELSEN:

Q Does this document indicate any potential investors in 

the United States?

A Yes, ma'am, it does. 

Q Which ones?

A I recall that the investors Gryelock and TCW are linked 
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to the U.S.  However, I know specifically that ICE Canyon are 

based in the U.S. 

Q How do you know that ICE Canyon is located in the U.S.?

A Because I've spoken to them in relation to this 

transaction. 

Q And who at ICE Canyon did you communicate with?

A There was a gentleman called Aneesh Pratap that used to 

deal with this at ICE Canyon.  

THE COURT:  Would you spell that, please?  

THE WITNESS:  I'll spell it from memory, Your Honor.  

It is A-N-E-E-S-H; second name Pratap, P-R-A-T-A-P.  

THE COURT:  Did you know that he was in the United 

States when you spoke with him?  

THE WITNESS:  Yes, I did, Your Honor. 

THE COURT:  Did you speak with ICE Canyon people in 

Ireland or other places outside of the United States?  

THE WITNESS:  No, I did not, Your Honor.  

THE COURT:  So the only dealings you had with ICE 

Canyon were with ICE Canyon U.S. employees, is that your 

testimony?  

THE WITNESS:  Yes, that is right, Your Honor.  

THE COURT:  Go ahead.  

MS. NIELSEN:  Thank you, Your Honor.  

BY MS. NIELSEN:

Q And how did you know that they were located in the United 
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States when you communicated with them? 

A Because to -- they were covered by a New York 

salesperson.  They were based in Los Angeles, which 

unfortunately meant, given the time difference when I was in 

London, that I would have to stay in the office very late to 

make phone calls with them because there's a -- I can't 

remember what it is now, but seven, eight hours' difference.  

And obviously, kind of, his phone number, his details, his 

e-mail signature.  I recall specifically, I think he was based 

in Los Angeles. 

Q Mr. Singh, did ICE Canyon actually invest in the 

Proindicus loan?

A Yes, they did. 

Q When was the initial Proindicus loan completed?

A The disbursement -- sorry, ma'am, do you mean when was 

the loan agreement signed or when the funds were given to the 

borrower?

Q When the funds were given, roughly.

A That was approximately the 21st of March, or shortly 

thereafter. 

Q And how much of the Proindicus loan, if any, was kept on 

Credit Suisse's books?  

A I recall it was around $200 million of the 372 was kept 

by Credit Suisse. 

Q And was that debt reflected on the books of the GFG? 
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A Yes, it was, ma'am.  

Q And that's your unit at Credit Suisse, correct?

A That's right. 

Q And was that debt also rolled up to the parent company of 

Credit Suisse?

A Yes. 

Q And does that mean that it was also reflected on the 

books and accounting records of Credit Suisse Group?

A Yes, ma'am. 

Q At any point during the development of the Proindicus 

loan, did Andrew Pearse discuss with you other business 

opportunities outside of Credit Suisse? 

A Yes, ma'am. 

Q What type of opportunities? 

A So, Mr. Pearse was interested in a fund idea, a concept.  

So, we had worked in emerging markets, the particular emerging 

markets being central Eastern Europe, middle Eastern Africa.  

And Andrew had an idea by which being as the head of GFG, he 

had met many rich individuals, high net worth clients as they 

were called.  And he had an idea to create a fund by taking 

investments from those types of people and investing it in 

emerging market opportunities, mainly commodity-based. 

Q And he discussed this opportunity with you around when?

A I -- I remember the discussions starting around 

mid-February 2012, ma'am.  Sorry, 2013, I apologize. 
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Q Was it during the same timeframe as the Proindicus loan 

was being negotiated?

A Yes, it's similar. 

Q Why was Mr. Pearse discussing this opportunity with you? 

A Because he wasn't familiar with funds.  We were debt 

people, we were loans people.  We were very familiar with 

that.  He wanted another pair of eyes to help him think 

through and look through the structure of funds and how funds 

worked, and I was that other pair of eyes. 

Q What did you do specifically for him in relation to 

looking at this investment fund?

A So, Mr. Pearse got together some documents from lawyers, 

some overviews.  I reviewed those.  I helped him a little bit 

in understanding the oil and gas sector because we weren't 

really oil and gas people.  I -- I went on a trip to 

Liechtenstein with him to review a fund that was potentially a 

vehicle he could use. 

Q Approximately when was this trip?

A It was the end of March 2013. 

Q And did you actually take this trip to Liechtenstein?

A Yes, ma'am. 

Q And who did you go with?

A I went with Mr. Pearse and a gentleman called Markus 

Kroll that we both knew. 

Q And who was Markus Kroll?
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A Markus Kroll, by profession, was a Swiss lawyer and he is 

someone that myself and Andrew had worked with before when we 

were at Credit Suisse. 

Q And do you recall what the fund was that you were going 

to look at?

A Yes, ma'am.  It was called Palomar -- I think Palomar 

Capital Advisors. 

Q And did Markus Kroll have any relationship to this fund?

A He owned that fund.  

Q And why were you going to Liechtenstein to look at this 

fund?

A To review it, to see if Andrew wanted to proceed or use 

this vehicle for his fund idea. 

Q Were you going to be involved with him with this fund 

after providing some initial eyes-on services?

A No, ma'am. 

Q Were you going to be an investor in any way?

A No, ma'am. 

Q Were you going to be an employee of the fund if he got it 

up and running? 

A No, ma'am. 

Q When you went to Liechtenstein on the trip, what did you 

learn about the fund?

A So, I recall we met some administrators in -- in a fund 

there are lots of administrators that you need to operate this 
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type of vehicle.  And so we met some of those, and we met some 

people from Palomar Capital Advisors, as well.  

Q What was the result of the trip in relation to the 

opportunity to purchase Palomar?

A I -- I mean I can't recall what Andrew's decision was in 

the end or what his -- whether his view was to proceed or not, 

but I recall that it was very expensive to run this fund.  I 

mean, it cost a lot on an annual basis to just have this 

vehicle and run it.  The main reason being if you have a very 

large public fund where you can attract lots of investors 

that's regulated and it's registered, there's lots of costs 

involved in that.  

Q So after the trip to Liechtenstein, did Mr. Pearse 

continue to discuss with you the idea of purchasing this fund?

A I mean there were some -- some discussions further than 

that, but not much.  

Q What do you know about any further plans that Mr. Pearse 

had related to Palomar?

A I can't recall at the time now what his specific decision 

was in relation to Palomar Capital Advisors. 

Q Did you ever hear that Andrew Pearse was associated with 

Palomar Capital Advisors after this trip?

A Yes, I do know he was. 

Q And in what way?

A So, at some stage when Andrew leaves Credit Suisse, that 
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I haven't talked about yet, but at some stage when he leaves 

Credit Suisse he reappears in around 2014 and it is clear that 

he has a business card with Palomar Capital Advisors on it. 

Q And is that the same Palomar Capital Advisors that you 

looked at in Liechtenstein?

A I believe so, but I can't be certain. 

Q You mentioned earlier when we were talking about the 

services you were providing to Andrew Pearse related to this 

fund that you assisted him in looking at an oil and gas 

matter; is that correct?

A That is right, ma'am. 

Q Was there any particular reason you were looking at oil 

and gas?

A Oil and gas was the main opportunity in emerging markets.  

In countries that we were looking at, oil and gas is very 

prevalent in emerging markets.  So it was a typical investment 

that people would make there. 

Q Was there any particular investment related to oil and 

gas contemplated in relation to this fund at the time?

A Yes, ma'am.  Andrew was looking at -- sorry, Mr. Pearse 

was looking at the specific investment in a Mozambique 

offshore gas field.  And in that opportunity, potential 

investors included Mr. Boustani and Mr. Iskandar Safa and 

Andrew Pearse.  

Q Do you know if that project ever came to fruition?
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A I don't know, but I don't think so. 

Q Mr. Singh, what other business, if any, were you involved 

in with Proindicus after the initial $372 million loan?

A So, after the initial amount of the loan is disbursed, 

the 372 million, there were increases or upsizes of that 

transaction that come after. 

Q How many upsizes?

A Ma'am, there were three upsizes of the Proindicus 

transaction.  Two were completed by Credit Suisse, and a third 

one was completed by another bank, a Russian bank called VTB. 

Q And about when did you first hear about Proindicus 

wanting an upsize?

A It was shortly after the loan closed.  So if the loan 

closed on the 21st of March, around the end of -- around the 

end of March there was talk of an upsize that was conveyed by 

my boss, Andrew Pearse. 

MS. NIELSEN:  Your Honor, at this time the 

Government would ask to admit Government Exhibits's 2263?

THE COURT:  Publish to your adversary and the Court.  

Any objection?  

MR. JACKSON:  No objection, Your Honor.  

THE COURT:  Admitted. 

(Government's Exhibit 2263 was received in 

evidence.) 

THE COURT:  You may publish.  
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MS. NIELSEN:  Thank you, Your Honor.  

(Exhibit published.) 

MS. NIELSEN:  Ms. DiNardo, can you scroll down to 

the e-mail at the bottom of page 2?

BY MS. NIELSEN:

Q Mr. Singh, who is this e-mail from?

A Ma'am, this e-mail is from Andrew Pearse to myself, 

Detelina Subeva and Dominic Schultens, and some other CS 

colleagues. 

Q And what's the date of the e-mail?

A It is the 28th of March, 2013. 

Q And what does Mr. Pearse convey to you in this e-mail?  

A Ma'am, it's being conveyed that Mozambique are asking if 

they can increase the transaction by 200 to $250 million. 

Q And about how long after the first Proindicus loan closed 

is this e-mail dated? 

A This is about a week after.  

Q If I could direct your attention to the e-mail at the top 

of page 1.  Actually, I think it will be the second e-mail on 

page 1, on the top.  

Who is this e-mail from, Mr. Singh?

A Ma'am, this e-mail is from Dominic Schultens, who is our 

head of syndicate to myself and Andrew Pearse.  

Q And I believe that he mentioned something about something 

called Debtdomain in this e-mail.  
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Can you tell us what Debtdomain is?

A Yes, ma'am.  Debtdomain is a software platform that 

investor banks and syndicate heads, such as Dominic, use.  

It's a convenient platform by which you could market a loan 

transaction to investors, give them documentation, and also 

receive their commitment.  

Q And is that a source that would be used in relation to 

the Proindicus upsize?

A Yes, I believe so, ma'am. 

Q And what type of documents would be loaded to Debtdomain?

A So they would include the loan agreement, the guarantee 

agreement, and a memo that provides an overview of the 

transaction and the structure, which would be put together by 

Credit Suisse.

(Continued on the following page.)
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DIRECT EXAMINATION

BY MS. NIELSEN:  (Continuing)  

Q And these are the original loan agreement and guarantee 

for Proindicus that you just mentioned? 

A That's right, ma'am. 

Q Did any of those documents contain information about the 

defendant agreeing to pay Andrew Pearse a portion of the 

reduction of the subvention fee? 

A No, ma'am, they did not. 

Q Did Credit Suisse actually extend an upsize to Proindicus 

following this e-mail? 

A Yes.  There are upsizes provided by Credit Suisse, ma'am. 

Q Roughly when did the first one occur?  

A The first one occurs near the end of June 2013, I believe 

around the 25th of June.  It is for $100 million. 

Q Was Jean Boustani involved in this upsize? 

A Yes, ma'am. 

Q How was he involved? 

A The key for providing an upsize to the loan is to 

determine the purpose for that upsize, so we would need 

details as to why the money was being spent.  The reasons at 

the time were to grow the project, have a larger project, so 

more security, more surveillance, and, so, we would be given 

details of exactly what the money was to be spent on and the 

goods and services to be provided by Proindicus Group. 
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Q So was it Mr. Boustani's company that was going to be the 

recipient of the funds from the upsizes? 

A Yes, ma'am. 

Q Was Mr. Boustani also involved in the second upsize? 

A Yes, ma'am. 

Q In the same capacity? 

A Yes. 

Q Do you recall roughly when the second upsize occurred? 

A The second upsize occurs around mid-August 2013 and the 

amount is $32 million. 

Q What internal authorizations did Credit Suisse require 

for these upsizes? 

A Ma'am, so similar to the original transactions for the 

upsize, we need credit risk management approval and 

reputational risk approval. 

Q What, if anything, concerned the deal team about getting 

these approvals in the relation to the upsizes? 

A So we had to review the transactions to see why there was 

such a substantive upsize so soon after the original 

transaction had occurred.  The original transaction was meant 

to be a whole project and so there are often concerns that has 

the money been, one, misspent, have there been issues in the 

project with overspending, was it a badly planned project, or 

is it for a genuine growth or expansion of the project.  So 

those were all concerns you have to address at the time. 
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Q And who would provide that information to the CRM 

committee and the reputational risk committee? 

A So the deal team would provide that information, the deal 

team being myself, Andrew Pearse, and Detelina Subeva on 

information provided to us by Mr. Boustani and Mozambique. 

Q During this time, did anyone at Credit Suisse besides you 

and Andrew Pearse know about the payment that Jean Boustani in 

relation to the subvention fee reduction for the initial 

Proindicus loan? 

A Not to my knowledge. 

Q Who at Credit Suisse should have been told about Jean 

Boustani's agreement to pay Andrew Pearse? 

A So, as I said, ma'am, before, the -- I should have 

escalated to my boss's boss and to the committees that were 

considering the approval of the transaction, being credit risk 

management and reputational risk committee. 

Q In this case, the transaction would be the upsizes? 

A Yes, ma'am. 

THE COURT:  All right.  Why don't we take our 

15-minute break now, if that's acceptable.  We will come back 

and then we will continue on until we break for lunch.  Please 

do not talk about the case.  Sir, do not talk about your 

testimony.  Step down.  Wait until the jury leaves the 

courtroom.  Thank you.  

(Jury exits the courtroom.) 
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THE COURT:  You may step down, sir. 

THE WITNESS:  Thank you.  

THE COURT:  Leave the courtroom, please.  Ladies and 

gentlemen, you may be seated, members of the public.  The jury 

has left the courtroom.  The witness has left the stand and is 

leaving the courtroom.  

Do we have any procedural issues to address in the 

presence of the defendant outside of the presence of the jury?  

From the Government?

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MR. JACKSON:  No, Your Honor.  Thank you. 

THE COURT:  All right.  We will take our 15-minute 

break and we will see you back. 

MR. BINI:  Thank you, Judge. 

THE COURT:  Thanks.  

(Recess taken.) . 

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding. 

THE COURT:  We have the appearances.  Please have 

the defendant produced.  

And do we have any procedural issues to address 

before we bring the jury back?

MR. BINI:  Not for the Government, thank you, Your 

Honor. 
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MR. JACKSON:  No, thank you, Your Honor. 

THE COURT:  Thank you.  The defendant is here.  

Would you please have the CSO bring in the jury.  Thank you.

You may be seated until the jury comes in or you may 

stand. 

MS. NIELSEN:  Shall we bring in the witness, Your 

Honor?  

THE COURT:  Yes. 

MS. NIELSEN:  May I resume at the podium, Your 

Honor?  

THE COURT:  Yes, please. 

MS. NIELSEN:  Thank you. 

THE COURT:  You may be seated, members of the 

public.  

Please come forward, sir.  We are having the jury 

brought back in.  

(Witness resumes stand.) 

THE COURT:  Come up and stand until the jury comes 

in and then you can be seated.  

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, thank you for your promptness.  Please take 

your time.  Be seated.  

You may be seated, sir.  I am going to ask you, 

ladies and gentlemen of the public to be seated as well.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - direct - Nielsen

MDL     RPR     CRR     CSR

2878

I am going to ask you, as I said I would before the 

break, have you spoken with anyone about your testimony during 

the break?  

THE WITNESS:  No, Your Honor. 

THE COURT:  Thank you, sir.  Please continue, 

counsel. 

MS. NIELSEN:  Thank you, Your Honor.

BY MS. NIELSEN: 

Q Mr. Singh, when we left, I believe we were discussing the 

committee approval process for the Proindicus? 

A Okay, ma'am. 

Q In your experience, do you believe that Credit Suisse 

would have approved the upsizes if they had known about the 

kickback that Jean Boustani had agreed to pay Andrew Pearse in 

relation to the initial Proindicus loan? 

A Ma'am, in my experience that is highly, highly unlikely.  

And in my experience, it has never ever happened.

Q Mr. Singh, technically, how were the upsize proceeds paid 

out from Credit Suisse? 

A Ma'am, they were paid in a fashion exactly similar to the 

original transaction.  So the loan was from Credit Suisse to 

Proindicus and the proceeds were distributed from Credit 

Suisse directly to Privinvest, who was going to be the end 

recipient of the funds. 

Q Now, in the original Proindicus loan, you testified that 
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there was a subvention fee paid by Privinvest to Credit 

Suisse.  Was there a similar arrangement in relation to the 

upsizes? 

A Yes, there was, ma'am. 

Q What other types of fees and revenues, if any, did Credit 

Suisse make in relation to the upsizes? 

A So, in addition to the subvention fee, there was an 

arranger fee that was paid by the company, Proindicus, to 

Credit Suisse, and further, obviously by providing the loan 

and holding the loan, Credit Suisse received interest on the 

loan that was paid. 

Q On the initial fees, were all of these taken out of the 

amount of money that was paid initially to Privinvest? 

A Yes, ma'am.  That is correct. 

Q Did Credit Suisse record the debt for the upsizes on its 

books and accounting records? 

A Yes, ma'am. 

Q Were the upsizes also syndicated? 

A Yes, they were, ma'am. 

Q Where were the investors located to whom Credit Suisse 

was selling the upsizes? 

A There was a global strategy.  There were various 

locations at risk. 

Q Did Credit Suisse market the upsizes to investors in the 

United States? 
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A Yes, ma'am.  

Q Which ones? 

A Sorry, which investors?

Q Yes. 

A So, as I saw the list previously that Dominic Shultens 

had provided we marked in the States primarily through a 

salesperson called Dan Jurkowitz, who was based here in New 

York City.  One of the key investors that I recall were ICE 

Canyon, but there were others that I believe were linked to 

the States, such as TCW and Greylock. 

Q How do you know that Credit Suisse marketed ICE Canyon 

and these others? 

A We were dealing with a salesperson, Dominic Shultens 

would sit next to me.  So, outside of the e-mail, there were 

realtime discussions every five minutes about how much was 

selling and what we were doing. 

Q Did Credit Suisse successfully sell the portions of the 

upsizes to these U.S. investors? 

A Yes, ma'am. 

Q At the time of the Proindicus upsizes, was Andrew Pearse 

still working at Credit Suisse? 

A Ma'am, Andrew Pearse was working at Credit Suisse up to 

the first upsize, so I believe that upsize of $100 million 

closed around the 25th of June.  So up until then Andrew 

Pearce was physically still at Credit Suisse. 
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Q And what happened after that? 

A So after that, he had announced that he was leaving 

Credit Suisse, so he physically left Credit Suisse. 

Q Was he still technically working for Credit Suisse for 

some period of time after he left the office physically? 

A Yes, ma'am. 

Q Do you know for how long? 

A It's a material period of time given his seniority.  I 

don't know the exact time period, but there's a notice period 

and further restrictions when you leave Credit Suisse and they 

are not short. 

Q Roughly, would it have been weeks or months? 

A It would have been months.  I submit somewhere between at 

least three to six months. 

Q Are you aware of any restrictions that were placed on 

Andrew Pearse in relation to his work with Credit Suisse as he 

was not physically in the office but still technically working 

for Credit Suisse? 

A Yes, ma'am, I'm aware. 

Q What were those restrictions? 

A So Andrew Pearse -- I didn't read his contract, but 

Andrew Pearse informed me himself that he was subject to 

certain restrictions, and at a later stage when he informs me 

that he is working for someone else, he is very concerned that 

would breach his agreement or his notice period for Credit 
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Suisse and that would have ramifications for him. 

Q What did he tell that he was worried about? 

A So, at a later stage, Andrew Pearse informs me that he is 

going to be working for Jean Boustani at Privinvest in helping 

them raise capital and monies and he is concerned that if 

Credit Suisse find outs that he is working for these persons, 

then the stock or deferred bonus that he is still due to be 

paid by Credit Suisse will probably be cancelled and he is 

concerned about that. 

Q So you mentioned just now that Mr. Pearse was 

contemplating going to work for the defendant Jean Boustani; 

is that correct? 

A That is right. 

Q When did he tell you about this?  

A So, after the 25th of June, when Andrew Pearse, as I have 

said physically -- I keep say physically because technically 

he is still employed at Credit Suisse -- has left, he invited 

me to his house to catch up.  As I said, we were very good 

friends.  I traveled down to his house and I meet him in short 

proximity to after him leaving. 

Q And what did you discuss when you met him at his house? 

A So, I meet Andrew at his house.  He lives outside of 

London.  So it's a journey.  It's the first time I've been 

there.  I meet people.  I see his place.  And there is an 

ex-colleague there already, a gentleman called Antanas 
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Petrosius. 

THE COURT:  Would you spell that for the reporter, 

please?  

THE WITNESS:  I will from memory, Your Honor.  

Antanas, A-N-T-A-N-A-S.  Petrosius, P-E-T-R-O-S-I-U-S.  

THE COURT:  Thank you.  Please continue, sir.  

THE WITNESS:  Yes, Your Honor. 

A So, there is a colleague there, Antanas Petrosius already 

present.  Andrew was a bit of an iron man, keep fit crazy type 

guy, so he suggests we go for a run.  I was the completely 

opposite of him, so I wasn't this type of keep fit crazy guy.  

But in any case, he persuades me to go for a short run.  There 

is a forest near him.  I borrowed some kit.  By kit I mean 

trainers and trackie bottoms.  We go to this forest near his 

house.  At the forest we are joined by Detelina Subeva, who is 

still working at Credit Suisse at that stage.  So we go for a 

short run and it's short because I'm not that fit.  And at 

some stage Andrew says he wants a private word with me.  And, 

so, Antanas Petrosius and Detelina part ways and I have a 

private conversation with Andrew.  There he informs me that 

any fund I obviously had have been delayed and that he is 

going to be working for Jean Boustani and Privinvest, and his 

role is going to be help them raise money and capital.  He is 

not an engineer, he is not a maritime or shipping guy.  So 

he's only going to help them in raising money.  And that's his 
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value add. 

They want my support in continually raising money 

for Privinvest Group and he mentioned further upsizes or 

increases to the Proindicus transaction that are to come and 

they want my support with those transactions.  

Q What did you understand him to mean when he said they 

wanted your support?  

A So, Andrew makes it clear that the contractor, Jean 

Boustani, will look after me.  He will pay me money.  It will 

be for the upsizes in the region of $1 to $2 million that they 

will pay me.  

Further than that, they also mention another 

transaction, a transaction that Credit Suisse has not done.  

It is later termed the EMATUM transaction.  It is meant to be 

a very large transaction of somewhere between $500 million to 

a billion and further they want me to help support all that 

under the clear understanding that Mr. Boustani will look 

after me also for that transaction. 

Q Now, when you say they wanted your support, what 

specifically were you going to do for them in return for them 

looking after you? 

A Ma'am, I was going to lobby for the transaction 

internally, I was going to allocate resources to make sure it 

was expedited.  I was going to basically support it in its 

approval process internally. 
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THE COURT:  Internally where?  

THE WITNESS:  Apologies, Your Honor.  Internally at 

Credit Suisse. 

THE COURT:  Go ahead.  

Q And when they -- when you mentioned that you were told 

that Andrew Pearse and the defendant would look after you, 

what specifically was that going to entail? 

A That was monetary support.  So, specifically, I am told 

for the Proindicus upsizes that are envisioned at that time, 

it would be $1 to $2 million that would be paid to me.  The 

EMATUM transaction, which was just mentioned, there is no 

specific number discussed at that time because it's a 

brand-new transaction, but it is clear that there will be 

monetary support for that as well. 

Q Was Andrew Pearse still working for Credit Suisse at the 

time that you took this run? 

A Yes, ma'am. 

Q Did you agree to this offer? 

A Unfortunately, yes, ma'am.  In poor judgment, I did 

agree.  

Q Now, were the payments that you were going to receive 

from -- for your work supporting the Proindicus upsizes and 

the EMATUM transaction, was that going to be paid outside of 

your bonuses and salary from Credit Suisse for bringing in 

these deals? 
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A Yes, ma'am.  This was clearly a private or side payment 

that was going to be paid to me, a kickback, if you like.  

Andrew expresses to me that payments will be made to me and 

Jean Boustani will support.  Further things that we discussed 

on the day, his concern that he does not want to be in the 

forefront or in the public view. 

THE COURT:  Whose concern?  

THE WITNESS:  I'm sorry, Mr. Andrew Pearse's concern 

is that if he is found to be working for Privinvest and Jean 

Boustani that this will breach his agreement with Credit 

Suisse and his employment terms and that would lead to a loss 

of bonuses or deferred stock that he is expecting to receive.  

So he wants to deep it very discreet. 

Q And did you agree to keep it secret? 

A I did, ma'am. 

Q Did you keep the agreement to receive kickbacks from Jean 

Boustani in relation to getting the transactions from Credit 

Suisse a secret yourself from Credit Suisse? 

A Yes, ma'am.  I never disclosed it to Credit Suisse. 

Q What, if anything, did you know about the current plans 

of Detelina Subeva at this time?  

A At this stage, I did not know that she was going to 

leave.  She announces her departure from Credit Suisse at a 

later stage. 

Q And did she, in fact, depart from Credit Suisse? 
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A Yes, ma'am, she did. 

Q Approximately when was that? 

A I recall it being the end of July 2013. 

Q And do you know where she was going to work after that? 

A Yes, ma'am, I did. 

Q And where was that? 

A She was going to leave Credit Suisse and she was going to 

join Andrew Pearse to work for him for Jean Boustani. 

Q What did you know about Andrew Pearse and Detelina Subeva 

relationship at this point in time? 

A When Andrew Pearse tells me that he is going to leave 

Credit Suisse, he also reveals to me that he and Ms. Subeva 

have been having an affair. 

Q Now, you mentioned Ms. Subeva was on the run with you 

that you just discussed a moment ago in the forest?  

A That is correct, ma'am. 

Q Did you have any discussion with her about the 

information that you and Mr. Pearse discussed? 

A No, ma'am.  

Q In relation to the money that you expected to receive, 

that Mr. Pearse had told you you would receive for supporting 

the Proindicus upsize and the EMATUM transaction, who did you 

understand would be paying you? 

A Jean Boustani. 

Q And why did you think that? 
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A Because that's what was discussed and the beneficiary of 

these transactions is Jean Boustani and his company 

Privinvest. 

THE COURT:  Discussed with whom?  

THE WITNESS:  Sorry, Your Honor.  That is what I 

discussed with Andrew Pearse on this date. 

THE COURT:  Did you discuss it with Mr. Boustani 

directly?  

THE WITNESS:  No, sir, I did not. 

THE COURT:  Did you ever discuss it directly with 

Mr. Boustani?  

THE WITNESS:  I do meet Mr. Boustani subsequently 

after this meeting in Abu Dhabi where we discuss my creation 

of a bank account by which the payments will be received to 

me. 

THE COURT:  Go ahead, counsel. 

MS. NIELSEN:  Thank you, Your Honor. 

Q So you mentioned that your role in this scheme would be 

to support the transactions at Credit Suisse.  Did Andrew 

Pearse say why they needed you to provide this assistance with 

the transactions?  

A Because there was a concern that Privinvest Group client 

ideal, client approval is a difficult process for them given 

prior negative news or allegations that had come out.  There 

is concern from them that if they don't do these transactions 
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at Credit Suisse that maybe they will not be able to engage 

other banks to be able to complete these transactions.  So the 

fact that client ideas have been successfully completed at 

Credit Suisse is very important for them.  And, thus, they 

want to have greater confidence that the transactions will be 

completed at Credit Suisse.

Q And why can't Andrew Pearse do this himself at this point 

in time? 

A Andrew Pearse has left Credit Suisse at this stage. 

Q So after you agree to accept these kickbacks from the 

defendant for helping him to obtain the Proindicus upsizes, 

did anybody ask you to do anything to facilitate the payments? 

A Yes, ma'am.  I was directed to open an offshore bank 

account in Abu Dhabi.  That's a state in the country of the 

United Arab Emirates.  I was directed to a specific bank to 

open it and I was given instructions as to what I needed to 

open a bank account. 

Q And who told you all of this? 

A This was told to me by Andrew Pearse. 

Q And what did you have to do in order to open the bank 

account? 

A To open a bank account within Abu Dhabi, you need to have 

a residency permit.  And to have a residency permit, you need 

to have, sounds obvious, but a residence and employment within 

Abu Dhabi.  So I needed a job and a house. 
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Q And at this point you did not have either, is that -- 

A That is correct, ma'am. 

MS. NIELSEN:  Your Honor, at this time the 

Government would ask to admit Government Exhibit 3205. 

THE COURT:  Publish to your adversaries and to the 

Court.  

Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  

(Government's Exhibit 3205 received in evidence.) 

THE COURT:  You may publish. 

MS. NIELSEN:  Ms. DiNardo, can you blow it up a 

little.  It is very small.  Thank you. 

Q Mr. Singh, can you see this? 

A Yes, ma'am. 

Q What is it? 

A This is an e-mail chain that I was on when I was at 

Credit Suisse, although this is not my Credit Suisse e-mail 

account. 

Q Which e-mail account on this document is yours or the one 

you are using? 

A It is the one referred to as the 

dilawarpropertylimited@gmail.com. 

THE COURT:  Would you spell that for the reporter, 

please. 
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THE WITNESS:  Of course, Your Honor.  That is 

D-I-L-A-W-A-R-P-R-O-P-E-R-T-Y L-T-D at G-M-A-I-L dot C-O-M. 

THE COURT:  Thank you.  Continue.  

MS. NIELSEN:  Yes, Ms. DiNardo, if we can go down to 

the first e-mail in the chain, please.  Can you make it even 

bigger.  

Q Can you read that, Mr. Singh? 

A I'm sorry.  I'm sorry, I think the end may be cut off. 

MS. NIELSEN:  Ms. DiNardo, if we can go back to the 

address and the date.  

Q Mr. Singh, can you tell from this who sent this first 

e-mail? 

A Ma'am, this e-mail is sent by Mr. Jean Boustani to a 

gentleman called Naji Allam.  

Q What is the date on the e-mail? 

A The date is the 4th of July, 2013. 

Q And what was Mr. Jean Boustani explaining to Mr. Naji 

Allam? 

A So, Mr. Naji Allam is a CFO in the Privinvest Group and 

Mr. Boustani is instructing him to get me a UAE residency.  He 

refers to on Logistics, which I later understand is the 

company in the Privinvest Group that will employ me, or 

provide me a fake employment, and he further instructs that 

Mr. Allam should coordinate with Andrew, and that I will be 

arriving next week. 
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Q Where were you going to be arriving the next week? 

A Ma'am, in Abu Dhabi for the process of this residency 

visa. 

MS. NIELSEN:  Ms. DiNardo, if we can scroll up to 

the next e-mail.   

Q Can you see the next e-mail on the bottom?  I think it's 

the bottom two lines.  

A Yes, ma'am. 

Q Who is that e-mail from? 

A Ma'am, the e-mail is from Naji Allam. 

Q Who is it to? 

A It is to Mr. Boustani and Andrew Pearse. 

Q And what e-mail address is Mr. Pearse using at this time?  

A Ma'am, he is using a personal or informal e-mail address, 

a Hotmail account. 

(Continued on following page.)
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(Continuing) 

Q And what's the date on this e-mail? 

A It is the 4th of July, 2013. 

Q And at this time, was he still working for Credit Suisse? 

A Yes, ma'am. 

Q Was he still in the office at this time or was he only 

technically working for Credit Suisse? 

A No, ma'am, he was not physically in the office at this 

stage. 

Q But still technically working for them? 

A Yes. 

Q And what did Mr. Allam tell Mr. Boustani? 

A Mr. Allam says:  Okay and yes on logistics. 

Q What did you understand that to mean? 

A I understand that he's saying okay in terms of arranging 

my residency and yes on the company that will give me the fake 

employment. 

Q And the e-mail, the response e-mail above, who is that 

from? 

A That is Andrew Pearse. 

Q And who is it to? 

A It is to Mr. Naji Allam. 

Q And what did Mr. Pearse say?

A Thanks, Naji.  Monday okay to do everything, question 

mark. 
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MS. NIELSEN:  And Ms. DiNardo if we could scroll up 

to the rest of the e-mail. 

(Exhibit published.) 

MS. NIELSEN:  Sorry the next e-mail in the chain, 

Ms. DiNardo.  I know this one is very small.  

(Exhibit published.) 

Q Who is this e-mail from? 

A Ma'am, this e-mail is from Mr. Naji Allam to 

Andrew Pearse and copying Mr. Jean Boustani. 

Q And what did Mr. Allam say? 

A Sorry could you... is it possible to have the... 

MS. NIELSEN:  Can we provide a hardcopy, Your Honor?  

THE COURT:  Yes, we can do that. 

Mr. Jackson, would you get the hardcopy please and 

provide it to the witness so he can see it.  

Also, even though it is smaller, can you at least 

have it so the jury, as finders of the facts, can see it all.  

I apologize, ladies and gentlemen, we could give you 

a hardcopy and pass the book old-school, but it takes a bit 

longer. 

THE WITNESS:  Thank you. 

THE COURTROOM DEPUTY:  You are welcome. 

MS. NIELSEN:  Ms. DiNardo, if you could just scroll 

as the witness reads. 

THE COURT:  It's a fairly short paragraph, this one.  
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Why don't you have him read it out loud so we can keep things 

rolling. 

MS. NIELSEN:  Yes, Your Honor. 

THE COURT:  Go ahead. 

Q Mr. Singh, if you could read Mr. Allam's response.  

THE COURT:  Slowly. 

THE WITNESS:  Of course, Your Honor. 

A Yes, I will inform them at the office to do the necessary 

since I will not be in Abu Dhabi.  To speed things up, if you 

can send me a scan of his passport and a scan of a 

passport-sized photo and let him bring all original passport 

size photos. 

Q And in this e-mail, Mr. Singh, what did you understand 

Mr. Allam to mean when he said:  To do the necessary? 

A To open up my Abu Dhabi residency visa.  These are 

logistics that he requires from me. 

Q Did you, in fact, travel to the United Arab Emirates to 

obtain residency? 

A Yes, I did, ma'am. 

Q And when was that? 

A It was a Monday.  I believe it was the 7th or the 8th of 

July, 2013. 

Q And did you meet anyone when you got there? 

A Yes, ma'am.  I, when I arrived, I met with Mr. Jean 

Boustani at Privinvest offices in Abu Dhabi. 
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Q And what did you do? 

A So, I met Mr. Boustani.  We left their offices with his 

driver who took us to a residency center within Abu Dhabi.  

And there's a large, it's almost like a processing 

center, called migrant or residency permits.  So, we entered 

there.  The majority of people there were for typical 

labor-type jobs, so to fit in more I removed my jacket and tie 

to be a bit more casual.  Once in there, there are a number of 

queues or processes by which you complete the residency 

requirements, one of which was a blood test.  I recall that as 

I don't like needles.  

And it took, we arrived there probably mid-morning, 

and Mr. Boustani took me through all these processes, and we 

probably finished early afternoon or late -- early evening. 

Q And why did you need to obtain this residency in the UAE 

again? 

A Because I needed to have this residency permit to be able 

to open a bank account in the UAE. 

Q And did you perceive that the defendant understood that 

this was the reason that he was helping you to get this 

permit? 

MR. JACKSON:  Objection. 

THE COURT:  Overruled. 

Asking for his perception. 

THE WITNESS:  Sorry. 
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A Yes, absolutely. 

Q Why did you think that? 

A Because as we are leaving the center we're standing 

outside, Mr. Boustani's driver is pulling up his car to take 

us in.  Me and Mr. Boustani are chatting, we are alone.  The 

residency center is very busy so we can't really talk inside.  

He expresses to me that the EMATUM transactions are incredibly 

important to him, that we need to get these done, he needs my 

support.  Now that we've done this residency visa process 

we're brothers.  

He gave me a hug.  He told me he would look after me 

and he made jokes about the relationship banker that I was 

about to meet at the bank where I'm meant to open the bank 

account.  So, he clearly knew the banker and the next steps 

that we were going through. 

Q And why did you need to open up this bank account again? 

A So that I could receive the kickback payments from 

Mr. Jean Boustani. 

MS. NIELSEN:  Your Honor, at this time -- I'm sorry. 

Ms. DiNardo, if you could bring up Government's 

Exhibit 2458, which is already in evidence.  

(Exhibit published.) 

Q Mr. Singh, what is this? 

A Ma'am, this is a residency visa.  It's effectively a 

sticker within my passport on the passport page. 
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Q And is this the residency that you obtained when you met 

Mr. Boustani in the UAE? 

A That is correct, ma'am. 

Q And if we look at the bottom right-hand corner, on the 

right-hand side, there is an indication of a sponsor? 

A Yes, ma'am. 

Q What does that mean, sponsor? 

A Sponsor means employer.  And that's Privinvest Holding 

Abu Dhabi. 

Q And what did this residency visa indicate is your 

profession? 

A It indicates that I am an archives clerk, ma'am. 

Q Were you working for Privinvest as an archives clerk at 

this time? 

A No, ma'am. 

Q Why did the residency card say that you were an archives 

clerk for Privinvest? 

A Ma'am, it's a fake job to allow me to get a UAE 

residency. 

THE COURT:  Why say archives clerk?  Why not say 

airplane pilot?  

THE WITNESS:  I, it was facilitated by Privinvest 

Group and Mr. Boustani.  I couldn't answer that question, 

Your Honor. 

THE COURT:  You did not pick the name archives 
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clerk. 

THE WITNESS:  No, Your Honor, I didn't. 

THE COURT:  All right, go ahead. 

Q Who provided you with that position? 

A It was Mr. Boustani. 

Q Where were you, in fact, working at the time that you got 

this residency card? 

A Credit Suisse, ma'am. 

Q Had you received any payments from the defendant before 

you received this card? 

A No, ma'am. 

Q Why not? 

A Because it's only after this residency permit was created 

that I could create a bank account by which I could then 

receive payments. 

Q Now you mentioned at the end of day when you were in the 

UAE obtaining this residency visa that Mr. Boustani had said 

that he would look after you? 

A Yes, ma'am. 

Q What did you understand that to mean? 

A He would pay me money. 

(Continued on following page.)
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EXAMINATION CONTINUES 

BY MS. NIELSEN:

Q Did you, in fact, open the bank account that you 

mentioned on the same trip when you went to obtain this 

residency visa?

A Not the same trip, ma'am, there's a subsequent trip. 

Q After this trip to the United Arab Emirates, was there 

another occasion during the summer of 2013 when you spoke with 

Andrew Pearse about the kickbacks?

A Yes, there was, ma'am. 

Q What were the circumstances?

A So, at this stage Andrew Pearse has left Credit Suisse, 

at least technically -- sorry, physically, he's left, but 

technically or contractually he's still working for Credit 

Suisse.  There was a team bonding event that had been planned 

a while back.  It was a long weekend in Spain where myself and 

probably twenty other CS colleagues were going for a team 

bonding kind of fun time.  Everyone had paid for their own 

tickets from personal money.  And that included Andrew Pearse, 

he had paid for his own tickets a while ago.  And so, he 

attended this bonding event.  It was in Spain.  It was mid 

July, so approximately a week after this.  And at that event I 

had some alone-time with Andrew and the opportunity to talk to 

him. 

Q And what did you talk about?
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A So, I asked Andrew if he was sure that he really wanted 

to leave Credit Suisse.  It seemed like a bold move to leave 

and join Privinvest Group.  He told me yes, that he was 

financially secure.  He was due stock from Credit Suisse over 

the years.  He was obviously, due money from Mr. Boustani in 

relation to the Proindicus deal he had done.  

And, further, he indicated to me other transactions 

by which he had procured a side or a private payment for 

himself. 

Q These are other transactions that he worked on while he 

was on the Credit Suisse?

A That is correct, ma'am. 

Q Did you and Mr. Pearse discuss the possibility of you 

joining him to work with Jean Boustani at Privinvest on this 

trip? 

A No, ma'am. 

Q Now, when we were discussing the UAE trip that you took, 

you mentioned EMATUM.  

What was the EMATUM project? 

A Ma'am, the EMATUM project was a -- another project within 

Mozambique, and that project was to create a national tuna 

fishing fleet for the Government of Mozambique. 

Q And approximately when was Credit Suisse considering the 

EMATUM financing project?

A This is during July and August, and the transaction 
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occurs in September. 

Q And what was the specific type of financing that was 

being considered?

A Ma'am, it was a capital markets transaction. 

Q What does that mean? 

A That means that it is a debt security, but it is a -- 

different from a loan, in that it is a debt which is created 

to be publicly traded by investors in the open market. 

Q And who was the borrower going to be?

A The borrower was going to be a different project vehicle 

that had the short name EMATUM, and they were going to be the 

borrower for the financing.  And they were going to purchase 

goods and services, primarily tuna fishing boats, from 

Privinvest Group; and Credit Suisse would lend the money for 

that and benefit from a government guarantee.  

So, it was a similar structure to the Proindicus 

transaction; however, the underlying project was different and 

rather than a loan, it was a debt security that would be 

publicly traded.  

Q Was there an aspect of the financing that was a loan? 

A Yes, there was, ma'am. 

Q And what was that?

A So, the securities were issued to capital markets 

investors, and the proceeds of those securities were used to 

advance a loan to the project company. 
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Q Now, you just mentioned that EMATUM was the project 

company.  

Who owned EMATUM?

A EMATUM was owned by the Republic of Mozambique. 

Q Do you recall how much money EMATUM wanted to borrow?

A They wanted to borrow $850 million. 

Q How much of that was Credit Suisse to participate in?

A Credit Suisse was willing to do, and got approvals for, 

$500 million of the 850 million.  

Q What role did the defendant have in the EMATUM project?

A So, it was similar to the Proindicus project, in that 

Mr. Boustani was the point person for providing diligence, 

arranging diligence meetings, and, obviously, providing 

information himself about what the monies were to be spent on 

at Privinvest Group, i.e., what ships Privinvest Group would 

deliver for the monies. 

Q And what was your role to the Privinvest Group in 

relation to the EMATUM transaction? 

A So as the EMATUM transaction was a -- comprised a loan 

and a debt security, this transaction was undertaken by two 

teams at Credit Suisse.  One being my team, which was the 

Global Financing Group, of which at this stage I am now the 

head, given Andrew has left.  And another team called the Debt 

Capital Markets team, who deal with the capital markets 

aspects of this deal. 
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Q You mentioned a few minutes ago that Mr. Boustani wanted 

your support on the EMATUM project and that he would take care 

of you?

A That is correct, ma'am. 

Q What did the defendant want you to do for him on the 

EMATUM project?  

MR. JACKSON:  Objection. 

THE COURT:  If you know.  Overruled.  

You may answer.

A So, it was similar to the -- my approach on the 

Proindicus transaction, the Proindicus upsizes, that I would 

lobby for the transactions.  I would allocate resources.  I 

would support the transactions internally. 

Q And what would the defendant give you in return for this 

support?

A Money. 

Q And how was Andrew Pearse involved in this, if at all?

A So, Mr. Andrew Pearse at this stage has physically left 

Credit Suisse.  He is working with Mr. Boustani in the 

background at Privinvest Group, and he is working with him on 

putting together the project, I guess aspects of materials 

that are going to be supplied.  And he's working with 

Mr. Boustani in the background. 

Q What did Credit Suisse know about Andrew Pearse's 

involvement at this point in time? 
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A They did not know, ma'am. 

Q Was anyone else who used to work at Credit Suisse 

involved in the EMATUM project? 

A Yes, ma'am.  Detelina Subeva, once she leaves Credit 

Suisse, as I recall at the end of July 2013, she joins Andrew 

Pearse to work for Mr. Boustani. 

Q Did anyone at Credit Suisse know about her involvement in 

the project after she had left Credit Suisse physically?

A I knew, ma'am. 

Q Other than you?

A Other than myself, I don't believe anyone knew. 

Q Did you agree to keep Andrew Pearse and Detelina Subeva's 

roles a secret?

A Yes, I did, ma'am. 

Q And what did you do to keep it a secret?

A I didn't reveal to anyone that I was aware that they were 

working with Mr. Boustani.  And they consequently made sure 

that they were not on any e-mails or any correspondence to my 

Credit Suisse e-mail account. 

Q But did you, in fact, have e-mail with Andrew Pearse and 

Detelina Subeva during this time? 

A I did, ma'am, yes. 

Q And how did you -- what e-mail addresses did you use? 

A It was -- I recall it was a private e-mail address that I 

just -- we'd just seen on screen a minute ago, called 
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DilawarPropertyLtd@gmail.com. 

Q And what e-mail addresses did Mr. Pearse and Ms. Subeva 

use?

A They also used informal e-mail addresses like Hotmail and 

Gmail, et cetera. 

Q What did you understand the defendant knew about the need 

to keep Andrew Pearse and Detelina Subeva's role a secret from 

Credit Suisse? 

MR. JACKSON:  Objection. 

THE COURT:  Overruled. 

You may answer.

A I understood that he clearly knew that they should not be 

revealed or shown in any way, shape or form.  There was no 

communication that Mr. Boustani ever sent to my Credit Suisse 

e-mail address that ever included them by name, reference or 

copied or forward.  They were never included. 

Q But at the time did you know that he was working with 

them?

A Yes. 

MS. NIELSEN:  At this time, Your Honor, the 

Government would ask to admit Government's Exhibit 2378 and 

2378-A. 

THE COURT:  Publish to your adversaries.  

Any objection?  

MR. JACKSON:  No objection, Your Honor.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - direct - Nielsen

SAM     OCR    RMR    CRR     RPR

2907

THE COURT:  Admitted. 

(Government's Exhibits 2378 and 2378-A were received 

in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

MS. NIELSEN:  Ms. DiNardo, can we pull up 2378 

first?  Thank you.  

BY MS. NIELSEN:

Q And, Mr. Singh, what is this document?

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q And what's the date?

A The date is the 31st of July, 2013. 

Q And what is the subject? 

A The subject is:  "Mozambique LPN heads-up memo." 

Q And what is an LPN? 

A An LPN is a loan participation note, and that is the 

acronym or the loan title as well for the type of debt 

security that was issued by EMATUM. 

Q And was this a type of debt security that you mentioned 

the Capital Markets Group that you worked with would work on?

A Yes, ma'am. 

Q And what is a heads-up memo?

A A heads-up memo is a memo that the deal teams put 

together.  It is preliminarily or early stage, and it is 
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submitted to people that we will be seeking approvals from, so 

that they have the opportunity to start to think about the 

transaction and help us thinking through any questions or 

areas we need to specifically look at. 

MS. NIELSEN:  And, Ms. DiNardo, if you would pull up 

Government's 2378-A in evidence.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, what is this? 

A So, ma'am, in the previous e-mail there's reference to an 

attachment, a heads-up memo, and this is that. 

Q Who drafted this?

A So this is drafted by the teams that are detailed on the 

front.  So there we call ourselves Senior Financing Group, but 

we are GFG or Global Financing Group.  That is a team headed 

by myself.  There is the EMEA Capital Markets team, which is a 

team headed by Mr. Chris Tuffey, and they look after the 

capital markets aspects of the deal.  And there is the Middle 

East coverage team, which is headed by a gentleman Adel 

Afiouni.  

THE COURT:  Would you spell that for the reporter, 

please?  

THE WITNESS:  Sorry, Mr. -- all the names, sir?

THE COURT:  No, just the last two, Adel.  

THE WITNESS:  I'm so sorry.  So Adel is spelled, 
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A-D-E-L, and second name Afiouni, A-F-I-O-U-N-I.  

THE COURT:  And the other name below it?  

THE WITNESS:  Apologies, sir.  And Said Freiha, 

first name I also spelled S-A-I-D; second name spelled 

F-R-E-I-H-A. 

THE COURT:  Thank you.  Please continue, counsel.  

MS. NIELSEN:  Thank you, Your Honor.  

(Continued on the following page.)
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DIRECT EXAMINATION

BY MS. NIELSEN:  (Continuing) 

Q From the front of this memo, who was it written for? 

A It was written for EMEA Credit Risk Management, so the 

CRM approval that I referred to.  However, the head of this 

group, which is a Mr. Peter Stevens, was also head of, co-head 

of the reputational risk committee.  So this heads-up memo 

served a dual purpose of giving a heads up to Credit Risk 

Management and the reputational risk committee. 

Q And what generally is described in the memo? 

A Ma'am, it's an overview of the transaction, the 

structure, the key stakeholders in the transaction and also 

how we will distribute the transaction. 

Q And was there any kind of a guarantee involved in this 

transaction, similar to the Proindicus transaction? 

A Yes, ma'am.  Credit Suisse is to provide a loan to the 

project company called EMATUM and the Government of Mozambique 

will provide a guarantee to that loan to ensure that if the 

project cannot repay Credit Suisse that the Government will 

have to repay Credit Suisse. 

MS. NIELSEN:  Ms. DiNardo, if we can scroll to page 

5, I'm sorry, page 8.  

Q If we can look at this project overview.  If we look at 

the fourth paragraph down.

A Yes, ma'am. 
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Q What does the memo indicate that the loan proceeds are to 

be used for? 

A They're to be used to procure 22 vessels and related 

infrastructure for the tuna fishing fleet. 

Q And, Mr. Singh, do you recall who were the investors in 

the LPNs? 

A I don't recall the specific investors as I wasn't deeply 

involved in the capital market side of the transaction because 

there was -- in the Proindicus transaction I'm far more 

involved with investors, but here there is a capital markets 

team to do that. 

Q Do you recall generally where the investors were going to 

be located? 

A Yes, there was a global reach. 

Q Does Credit Suisse ultimately hold some of the LPN's from 

the EMATUM issuance? 

A Yes, they did initially. 

Q What fees, if any, was Credit Suisse going to obtain for 

engaging in the EMATUM financing? 

A So there was an arranger fee that was to be paid by the 

project company EMATUM.  There was a subvention fee, similar 

to what was paid in the Proindicus transaction where 

Privinvest Group was going to pay a fee to Credit Suisse, and 

for the securities that Credit Suisse held, we would earn 

interest on those. 
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Q What did you understand that Jean Boustani knew about the 

type of financing that the EMATUM project was? 

A He understood the financing and the structure of it. 

Q What did he understand about what investors would be 

investing in the project? 

A He understood that it would be international capital 

markets investors in the transaction. 

Q And how do you know that? 

A One of the requirements for this transaction from one of 

the approval committees we had internally at CS was that I had 

to inform the Minister of Finance, then Mr. Manuel Chang, that 

there would be a public capital markets transaction and 

international investors would participate.  The reason this 

was important at Credit Suisse is that in this type of 

transaction we don't want the client or the Government to be 

surprised that there is a security out there with their name 

on it.  We want them to be aware of it and embrace that.  So a 

specific requirement was that I meet with the minister and 

inform him that there will be international investors in a 

capital markets transaction.  And I did so and Mr. Boustani 

was also present at that meeting and I discussed this matter 

with him prior to that meeting as well. 

Q Who was the Minister of Finance at this time? 

A It was a Mr. Manuel Chang.  

Q And where did the meeting take place? 
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A In Maputo, in the offices of the Ministry of Finance.  

Maputo is the capital of Mozambique. 

Q Now, you mentioned that this memo that we have just been 

looking at was designed to go to the CRM and rep risk heads; 

is that correct? 

A That is correct, ma'am. 

Q Were there other internal approvals that were required 

for Credit Suisse to complete the EMATUM transaction? 

A There were, ma'am.  There was -- a key approval was the 

EIBC, the European Investment Banking Committee.  That was an 

approval specific to this transaction because it was a capital 

markets transaction.  Proindicus did not need their approval 

as it was a loan transaction. 

MS. NIELSEN:  Your Honor, at this time the 

Government would ask to admit Government Exhibit 2380. 

THE COURT:  Any objection to 2380?  Please show it 

to your adversary and the Court.  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  You may publish.  

(Government's Exhibit 2380 received in evidence.) 

(Exhibit published.) 

Q Mr. Singh, what is this?  

A So, ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q Who sent it? 
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A It is from myself to Mr. Boustani and copying CS 

colleagues. 

Q What's the date? 

A The date is the first of August 2013. 

Q And what is the subject of the e-mail, Mr. Singh? 

A So, ma'am, I'm informing Mr. Boustani that we will be 

arriving in Maputo, which is the capital of Mozambique, for 

due diligence meetings in relation to the EMATUM transaction 

and I'm asking him to kindly arrange meetings with the 

relevant ministries and persons that we are looking to engage 

with. 

Q And is this related to the due diligence meeting with the 

Minister of Finance that we just discussed? 

A Yes, ma'am. 

Q Was it on this trip that you met with Mr. Boustani and 

the Minister of Finance? 

A Yes, ma'am. 

Q Who else did you meet with on this due diligence trip?  

A So, we met with the Ministry of Fisheries.  We met with 

also Mr. Antonio do Rosario, who is CEO of the project 

company, EMATUM.  Those are the key people I remember. 

Q Is that the same Mr. Antonio do Rosario who was also a 

director of Proindicus? 

A That is correct, ma'am. 

Q When you met with the Minister of Finance, do you recall 
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if there was anyone else from the Government of Mozambique who 

attended that meeting?  

A I think there may have been a lady called Isaltina Lucas 

and she worked within the Minister of Finance and she would 

attend our DD meetings, due diligence meetings.  I'm sorry.  I 

think she attended, if not that, then other meetings she 

definitely attended. 

MS. NIELSEN:  Ms. DiNardo, would you please bring up 

Government Exhibit 2400 in evidence. 

Q Mr. Singh, what is this document? 

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse; however, this is not my Credit Suisse e-mail.  

It's a private e-mail chain. 

Q And are you the recipient of this e-mail on the top? 

A Yes, ma'am. 

Q And that's the Dilawar Property Limited account? 

A That is correct, ma'am.

Q And who is this e-mail from? 

A It is from Detelina Subeva to me, copying Andrew Pearse. 

Q And what kind of e-mail account is Ms. Subeva using at 

this time? 

A She is using a G-mail account. 

Q What's the date of this e-mail?  

A Ma'am, it is the 5th of August.  

(Continued on following page.)
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(Continuing) 

Q And what is Ms. Subeva explaining in this e-mail chain? 

A Ms. Subeva is going through some Q and A or preparation 

work that she had been doing with people in Mozambique in 

relation to the DD -- the due diligence, sorry.

Q And based on the date of this e-mail, is this due 

diligence that would have been related to the trip that you 

took to Maputo where you met with Mr. Manuel Chang? 

A Yes, ma'am. 

Q And why was Ms. Subeva using a personal e-mail at this 

time to talk to you about the due diligence? 

A Because they -- they, being Ms. Subeva and 

Andrew Pearse -- want to conceal their involvement from Credit 

Suisse. 

Q So, when you took this trip to Maputo to have -- to meet 

with the Minister of Finance and the other Mozambican 

officials, did you also mention that you met with 

Mr. do Rosario? 

A Yes, I did, ma'am. 

Q And what did you discuss with Mr. do Rosario on this 

trip? 

A So, Mr. do Rosario was the CEO of the project company, so 

we discussed with him various details in relation to the 

project itself, including technical aspects, operational 

aspects and how Privinvest Group was selected for the project. 
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Q Where did you meet with Mr. do Rosario? 

A We met him at a hotel lobby.  It was the hotel Polana. 

Q And you said "we" just now.  

Who, along with you, met with Mr. do Rosario? 

A There was myself, there was another CS colleague called 

Edward Kelly and I can't recall, because we were coming on 

different flights, if another colleague called Galina Barakova 

also attended. 

Q And what did you discuss with Mr. do Rosario, if 

anything, about how the government had chosen Privinvest as a 

contractor in the EMATUM transaction?

A So, we had asked Mr. Antonio how they had been selected 

and Mr. do Rosario replied with details of other offers that 

they had received for the project.  The offers were slightly 

different in terms of pricing and amount of infrastructure -- 

sorry -- and by infrastructure, what I really mean are number 

of vessels for the tuna fishing fleet.

So, he had expressed this to us verbally.  We took 

those details, and for communication purposes and comparison 

purposes, we put it into a table that we then confirmed with 

Mr. do Rosario reflected what he had told us, and he had 

confirmed this? 

Q And when you say "we," who do you mean? 

When you say "we" had put it into a table? 

A Oh.  I mean myself, Edward Kelly and, I'm pretty sure 
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that I recollect Galina Barakova was also there.  By "we" I 

mean the Credit Suisse team. 

Q And do you recall any other contractors that 

Mr. do Rosario told you had submitted for the EMATUM 

transaction? 

A Yes.  The one I recall is Fincanteri. 

THE COURT:  Spell it, please. 

THE WITNESS:  It is F-I-N-C-A-N-T-E-R-I, from 

memory. 

Q Were there more than just the one bid? 

A Yes, there were, ma'am. 

Q Do you remember how many? 

A I think there were, in total, including Abu Dhabi MAR, 

which is the subsidiary and credit -- in Privinvest Group 

which is supplying the vessels, including them there were 

three to four bids, I believe. 

Q Did Mr. do Rosario show you any paperwork or any 

presentations when he explained the other bids to you? 

A No, he did not, ma'am. 

Q And when you and the Credit Suisse team had finished 

making the table of the bids, did you show it to 

Mr. do Rosario? 

A Yes, we did, ma'am. 

Q And did he confirm those bids? 

A Yes, he did. 
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Q Other than the meeting with the Minister of Finance that 

you've already described, did you spend any other time with 

Jean Boustani in Maputo or in other meetings on this trip? 

A Mr. Boustani was at the meetings in this due diligence 

trip, yes.  He was there. 

Q Did you spend any other time with him, other than at the 

meetings? 

A I don't -- I mean, maybe in the evenings together as a 

team, but nothing private that I recall. 

MS. NIELSEN:  At this time, Your Honor, the 

Government would ask to admit Government's Exhibit 6040 and 

6040-A. 

THE COURT:  Any objection to 6040 and 6040-A?  

Show it to your adversary. 

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibits 6040 and 6040-A received in 

evidence.) 

MS. NIELSEN:  Thank you, Your Honor.  

(Exhibit published.) 

Q And Mr. Singh, what is the document you are looking at? 

A This is an e-mail chain I was on when I was at Credit 

Suisse. 

Q And what is the date? 

A The date is the 13th of August, 2013. 
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Q And who is it from? 

A It is from Galina Barakova, who is a colleague of mine 

within the GFG team, to the EIBC committee. 

Q And are you on this, are you copied on this e-mail? 

A I am, ma'am, yes. 

Q And is Galina Barakova the Credit Suisse employee that 

you've indicated may have traveled with you to Maputo on the 

due diligence trip we just discussed? 

A Yes, ma'am.  She definitely traveled on the due diligence 

trip.  I just can't remember if she was at the meeting with 

Mr. do Rosario. 

Q And what is the subject of the e-mail? 

A It is RE Mozambique repack EIBC booking form. 

Q And is there an attachment to this e-mail? 

A Yes, there is, ma'am. 

MS. NIELSEN:  Your Honor, I'm going to go through 

this memo, but noting it's 2:00 o'clock, I wondered if you 

wanted to take a stop. 

THE COURT:  I do.  And so do the Members of the 

Jury.  So, we will resume with the memo, which is in evidence.

And again, ladies and gentlemen, do not talk with 

anyone about the case during the lunch recess.  

Do not talk about your testimony with anyone, sir. 

We will resume at 3:00 o'clock.  Maybe 3:10 p.m., 

okay?  
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Thank you.  

THE COURTROOM DEPUTY:  All rise.

(Jury exits.)

(In open court; outside the presence of the jury.) 

THE COURT:  You may step down, sir, and leave the 

courtroom, thank you. 

The jury has left the courtroom, the witness is in 

the process of leaving the courtroom. 

(Witness excused.) 

THE COURT:  Ladies and gentlemen of the public, you 

may be seated. 

Do we have any procedural issues to address while 

the jury is out of the courtroom, while the witness is leaving 

the courtroom and while the defendant is still present?  

MR. BINI:  Not for the Government, Your Honor, thank 

you. 

THE COURT:  From Defense Counsel, anything?  

MR. JACKSON:  No, Your Honor, thank you. 

THE COURT:  All right, I will see you folks at 

3:00 o'clock after the lunch recess. 

ALL:  Thank you.  

(Continued on following page with AFTERNOON 

SESSION.)
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AFTERNOON SESSION:

(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

THE COURTROOM DEPUTY:  All rise.

Judge Kuntz presiding. 

THE COURT:  Thank you.  

We have the appearances, can we have the defendant 

back.

(Defendant enters the courtroom.) 

THE COURT:  Mr. Boustani. 

Do we have any procedural issues to address before 

we bring the jury in?  

MR. BINI:  Not for the Government, Your Honor. 

MR. JACKSON:  No, Your Honor.

THE COURT:  Okay. 

We can have the witness restored to the witness 

stand. 

(Witness resumes stand.)

THE COURT:  You may take the he podium. 

MS. NIELSEN:  Thank you, Your Honor. 

THE COURT:  Mr. Jackson, would you bring in the 

jury. 

THE COURTROOM DEPUTY:  Yes, Judge.  

(Jury enters.)

THE COURT:  Thank you Ladies and Gentlemen of the 
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Jury, again for your promptness.  Please be seated.  We really 

appreciate it.  

Please be seated, sir.  I am going to ask you as I 

said I would:  Have you spoken with anyone about your 

testimony during the break?  

THE WITNESS:  No, I have not, Your Honor. 

THE COURT:  Thank you. 

You may continue your inquiry, Counsel. 

MS. NIELSEN:  Thank you, Your Honor.  

DIRECT EXAMINATION (Continuing) 

BY MS. NIELSEN:  

MS. NIELSEN:  Ms. DiNardo, would you pull up 

Government's Exhibit 6040-A in evidence. 

(Exhibit published.) 

Q Mr. Singh, I believe this is what we were discussing 

before we broke for lunch.  

Do you recognize this document?  

A Yes, I do, ma'am. 

Q What is it? 

A This is a submission to the EIBC committee for their 

approval.  In relation to the EMATUM transaction. 

Q And who drafted this document? 

A Ma'am, this was drafted by the three teams on the front 

cover, my team the GFG team, the capital markets team and the 

coverage team. 
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Q And, in fact, is that your name under the EMG Financing? 

A Yes, ma'am. 

Q What does EMG Financing stand for? 

A EMG Financing is another name by which our team was 

known, which is GFG Finance. 

Q Is it an acronym, EMG? 

A Yes, ma'am.

Q What does it stand for? 

A Emerging markets. 

THE COURT:  And the G stands for group?  

THE WITNESS:  Yes, sir. 

THE COURT:  Okay. 

Let's move it along.  The jury gets it. 

Q Mr. Singh, what's the purpose of the EIBC memo? 

A To gain approval from the EIBC committee. 

Q And was that approval necessary in order to proceed with 

the EMATUM transaction? 

A Yes, ma'am.  Because the EMATUM transaction is a capital 

markets transaction, the EIBC committee's approval is required 

for all capital markets transactions. 

Q And what's generally included in this memo, Mr. Singh?

A So, there will be an overview of the transaction, a 

summary of the key parties, a summary of why Credit Suisse 

wants to do the deal, a list of due diligence meetings.  It's 

quite a detailed memo. 
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Q And is the memo designed to provide the information that 

the committee would need to make its decision? 

A Yes, ma'am. 

Q And what in this memo described the agreement made 

between you and the defendant regarding the kickbacks that you 

were going to receive in relation to this deal? 

A There is nothing in this memo, ma'am. 

Q What about in -- anything in relation to the kickbacks 

that you were going to receive in relation to the Proindicus 

upsize? 

A There is nothing in this memo, ma'am, regarding that. 

MS. NIELSEN:  Ms. DiNardo, would you please scroll 

to page 37. 

(Exhibit published.) 

MS. NIELSEN:  And would you please blow up 

number 10, compliance. 

Q And Mr. Singh, what is compliance? 

A Ma'am, compliance is a control function within Credit 

Suisse.  It deals with various policies which relate to client 

ID, reputational risk. 

Q And do you see what's indicated under the anti-bribery 

compliance section of the memo here? 

A Yes, ma'am. 

Q What is it? 

A The deal team is familiar with Credit Suisse's global 
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anti-bribery compliance manual and each member acknowledges 

that it has complied with the requirements set forth therein. 

Q Had everyone complied with the anti-bribery compliance 

manual in relation to this memo at this point? 

A No, ma'am. 

Q And why is that? 

A I had not complied with this, ma'am. 

Q And why is that? 

A Because I had been promised kickbacks and I had agreed to 

receive them. 

Q And is that in violation of the global anti-bribery 

compliance manual? 

A Yes, it is, ma'am. 

Q In your experience at Credit Suisse do you believe the 

committee would have approved the EMATUM transaction if they 

had known about the kickbacks? 

A I think it's highly, highly, unlikely, ma'am, and it's 

never happened in my experience. 

Q In addition to the EIBC committee approval, were there 

other approvals required for the EMATUM transaction internally 

at Credit Suisse? 

A Yes, ma'am, the approvals are reputational risk committee 

and credit risk management were required. 

Q Did all of these committees ultimately approve the EMATUM 

transaction? 
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A Yes, they did. 

MS. NIELSEN:  Your Honor, at this time the 

Government asks to admit Government's Exhibit 206. 

THE COURT:  Publish it to your adversary. 

Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 206 received in evidence.) 

(Exhibit published.) 

MS. NIELSEN:  Ms. DiNardo, would you scroll to 

page 3.  

(Exhibit published.) 

Q Mr. Singh, what is this document? 

A Ma'am, in the -- in relation to the EMATUM transaction, 

this is the loan agreement that was signed. 

Q And what's the date of the agreement? 

A It is the 30th of August, 2013. 

MS. NIELSEN:  Ms. DiNardo, if you would turn to 

page 99, please. 

(Exhibit published.) 

Q And Mr. Singh who signed this document on behalf of 

Credit Suisse? 

A Ma'am, I signed it with another CS colleague. 

MS. NIELSEN:  Ms. DiNardo, if you would scroll back 

to page 98. 
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(Exhibit published.) 

Q Mr. Singh, can you tell who signed on behalf of EMATUM? 

A Yes, ma'am.  Antonio Carlos do Rosario as CEO has signed.  

In addition to Henrique Alvaro -- I'm having some difficulty 

reading the remainder of the name. 

Q That's fine.  Mr. Singh, you mentioned before that this 

document memorialized part of the EMATUM transaction. 

Could you elaborate? 

A So, ma'am, what this agreement describes is the loan that 

is provided to the state company EMATUM.  

The remainder of the transaction are securities that 

will be issued to capital markets investors and the proceeds 

of those securities, that have been raised through investors, 

will be used to purchase or fund this loan.

Q So, in relation to this agreement, the term facility 

agreement, what similarities are there, if any, between this 

loan agreement and the Proindicus loan agreement in relation 

to bribery and corruption? 

A They are, they are similar in that respect. 

Q And in what way are they similar? 

A In the sense that it's prohibited.  Corruption or corrupt 

payments are prohibited. 

MS. NIELSEN:  Your Honor, at this time the 

Government would ask to admit Government's Exhibit 208. 

THE COURT:  Any objection to 208?  
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Publish it to your adversary and the Court. 

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 208 received in evidence.) 

(Exhibit published.) 

MS. NIELSEN:  Thank you, Your Honor. 

Q Mr. Singh, what is this document? 

A Ma'am, this is a guarantee from the Republic of 

Mozambique provided in respect of the EMATUM loan. 

Q And is it similar to the guarantee provided for the 

Proindicus transaction? 

A Yes, it is, ma'am. 

MS. NIELSEN:  Ms. DiNardo if you could scroll to 

page 18, please.  

(Exhibit published.) 

Q Mr. Singh, who signed this document on behalf of Credit 

Suisse? 

A I signed it, ma'am, with a CS colleague.  

MS. NIELSEN:  Ms. DiNardo, if you would scroll to 

the other page 18.  

(Exhibit published.) 

Q And Mr. Singh, who signed on behalf of the Republic of 

Mozambique? 

A It's been signed by the Minister of Finance, Mr. Manuel 

Chang. 
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Q And this is the same minister that you had a meeting with 

in Maputo regarding the public transaction? 

A Yes, ma'am. 

Q And again, Mr. Singh, is this document substantially 

similar to the Proindicus guarantees? 

A Yes, it is. 

Q Under the EMATUM loan agreement, who did Credit Suisse 

send the proceeds of the loan to? 

A So, under the agreement the loan is from Credit Suisse to 

the state company EMATUM and Credit Suisse sends the money, 

rather than to EMATUM, on EMATUM's behalf to the Privinvest 

Group. 

MS. NIELSEN:  Your Honor, at this time the 

Government seeks to admit Government's Exhibit 2446. 

THE COURT:  Any objection?  

Publish to your adversary and the Court. 

MS. NIELSEN:  If we can scroll back up. 

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 2446 received in evidence.) 

(Exhibit published.) 

MS. NIELSEN:  Thank you. 

Q Mr. Singh, do you recommend this document? 

A Yes, ma'am. 

Q And what is it? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - direct - Nielsen

VB     OCR     CRR

2931

A This is an e-mail chain I was on when I was at Credit 

Suisse. 

Q And who is it from? 

A It is an e-mail from Mr. Jean Boustani to myself and 

other CS colleagues, copying Naji Allam from Privinvest. 

Q And what's the date on this document?

A It's the 6th of September, 2013. 

Q And how close in proximity is that to the loan closing 

for EMATUM? 

A It's about a week after. 

Q What information is the defendant providing in this 

e-mail? 

A Ma'am, these are bank account details for where the 

proceeds of the EMATUM transaction should be sent. 

MS. NIELSEN:  And Ms. DiNardo, if you could scroll 

down to the bottom of this page. 

Q What is the bank that the proceeds were going to be sent 

to? 

A It is First Gulf Bank. 

Q And whose bank account is that? 

A That is a bank account of Abu Dhabi MAR. 

Q And is that the contractor in this case? 

A Yes, ma'am. 

MS. NIELSEN:  Ms. DiNardo, if you would scroll up, 

please. 
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Q In the e-mail that's now at the top of the page from 

Galina Barakova, can you tell me what's indicated in that 

e-mail? 

A Ms. Barakova is asking Mr. Boustani to confirm the 

correspondent bank in relation to the transfer of the monies 

for the loan. 

Q And what is the correspondent bank? 

A The correspondent bank is The Bank of New York, New York. 

Q And what do you understand the correspondent bank to be? 

A The correspondent bank, to my understanding, is the bank 

through which the monies are transferred. 

MS. NIELSEN:  Ms. DiNardo, if you could scroll up, 

please. 

Q What did Mr. Boustani respond? 

A Mr. Boustani confirms that that is the right bank and 

that's the same correspondent bank that was used in the 

Proindicus transaction. 

Q Mr. Singh, did Credit Suisse wire the money to the 

Abu Dhabi MAR account after this? 

A Yes, they did, ma'am. 

Q And how much of the loan did they send to this bank 

account, if you know? 

A It was the entire amount of the loan, minus the arranger 

fees from EMATUM and minus the subvention fee equivalent that 

would have been agreed on this transaction. 
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Q Was the loan amount reflected on the books and records of 

Credit Suisse when the loan money was paid to Abu Dhabi MAR? 

A Yes, ma'am, it was. 

Q You mentioned the other part of this transaction was the 

LPNs; is that right? 

A That is correct, ma'am. 

Q Where was Credit Suisse marketing the LPNs? 

A They would be marketed by the capital markets group 

globally. 

Q Did any U.S. investors participate to your knowledge? 

A My understanding is they did, yes. 

Q Do you know of any particular investors that 

participated? 

A I recall that Ice Canyon, the investor that I had spoken 

to on the previous transaction, the Proindicus deal, they 

participated.  In the EMATUM transaction. 

Q Do you recall when Credit Suisse began marketing the 

EMATUM LPNs? 

A It was around this time, in the first two weeks of 

September.  Maybe a little bit after the second week of 

September. 

Q Do you recall if Credit Suisse began to market these 

prior to the closing of the loan? 

A I can't recall if it's officially marketed before.   

Q When Credit Suisse did start to market to the investors 
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and the LPNs, what materials did Credit Suisse use to market 

them? 

A There was an offering circular, ma'am, which is official 

memorandum which describes the transaction and has attached to 

it the key transaction documents which are the loan agreement 

and the guarantee, which we have just seen recently. 

MS. NIELSEN:  And, Your Honor, at this time the 

Government would seek to admit Government's Exhibit 2460 and 

2460-A and B. 

THE COURT:  Any objection?  

Publish to your adversary. 

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish. 

(Government's Exhibits 2460, 2460-A and B received 

in evidence.) 

(Exhibit published.) 

Q Showing you what's been marked as Government's 

Exhibit 2460.  

What is this document, Mr. Singh? 

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q An who is it from? 

A The top e-mail is from myself to Mr. Boustani. 

Q What's the date? 

A It's the 14th of September, 2013. 
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Q And what's the subject? 

A The subject is forward OC, which stands for offering 

circular. 

Q And is there an attachment? 

A Yes, ma'am. 

MS. NIELSEN:  Ms. DiNardo can you pull up 

Government's Exhibit 2460-B in evidence, please.  

(Exhibit published.) 

Q And Mr. Singh, what is this? 

A Ma'am, this is the offering circular for the EMATUM 

transaction that Credit Suisse completed. 

Q And this is the attachment to the e-mail that you sent to 

Jean Boustani? 

A That is correct, ma'am. 

Q And why did you send this to the defendant? 

A Because I recall he requested it at the time. 

Q Mr. Singh, do you know who created the offering circular? 

A The offering circular was drafted by Clifford Chance, our 

Counsel at Credit Suisse for this deal. 

Q And did Clifford Chance know that the defendant was 

paying you kickbacks in relation to this deal? 

A No, ma'am. 

Q And why not? 

A Because I hadn't told anyone. 

Q Where in the offering circular does it say that you are 
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receiving kickbacks from the defendant on the proceeds of the 

loan Credit Suisse paid to the defendant's company? 

A It does not. 

Q And why doesn't it say that? 

A Because no one knew because I hadn't informed them. 

Q Now, Mr. Singh, you mentioned before when we were talking 

about the trip that you took to the UAE to meet the defendant 

that he indicated that you would be taken care of related to 

the EMATUM loan; is that correct? 

A Yes, ma'am. 

Q How much did you expect to be paid by the defendant for 

the EMATUM project? 

A I expected to be paid for the Proindicus upsizes and the 

EMATUM transaction that was just completed in this offering 

circular, $5 million. 

Q And when did you settle on this amount? 

A At the time when the EMATUM transaction is completed, 

around the second week of September, I received a phone call 

from Andrew Pearse.  I recall that I was at home and the 

transaction's been committed to or disbursed at this stage.  

Andrew Pearse conveys to me that the contractor Jean 

Boustani is very happy with the transaction, they were very 

pleased it was completed and he asks me what I want.  So, I 

recall that I had been indicated one to $2 million for the 

Proindicus upsizes and so I told him that I wanted five, for 
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the aggregate of the Proindicus upsizes, plus the EMATUM 

transaction that I had completed. 

Q Five what? 

A Sorry.  $5 million. 

He tells me, okay, hold on.  I need to check with 

Jean.  

So, he puts the phone down and within a reasonable 

short period of time, maybe within an hour of that, I get a 

call back and Andrew Pearse confirms to me that Mr. Boustani's 

confirmed that $5 million is okay and his logic as to why it's 

okay is that the subvention fee -- 

THE COURT:  Who is "his?"  

THE WITNESS:  Apologies, Your Honor. 

A Mr. Boustani's logic. 

THE COURT:  Go ahead. 

A As to why the $5 million is okay is that in the 

subvention fee that Credit Suisse was charging to Privinvest 

Group, there was a rebate or a reduction, depending on how 

well the transaction did.  And that rebate or reduction that 

Mr. Boustani was not expecting to receive anything for was a 

material amount of money which net/net, in his view, 

significantly reduced what he was paying me. 

Q And what was the $5 million in return for? 

A The $5 million was in return for the Proindicus upsize 

that I had completed, plus the EMATUM transaction.  The 
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$500 million that is in his offering circular. 

Q And how did you understand that the payments would be 

structured at this time? 

A So, I was informed by Andrew Pearse that the payments 

would be paid in installments rather than one lump sum.  And 

the reason for installments is that so that they do not 

attract too much attention.  They go under the radar. 

Q And while you and the defendant had agreed on the amount 

of kickbacks he'd pay you, had you actually received a payment 

prior to the signing of the EMATUM loan agreement? 

A No. 

Q Why not? 

A Because the bank account was not opened yet.  And I 

hadn't done the transaction. 

MS. NIELSEN:  Ms. DiNardo, would you bring up 

Government's Exhibit 5083 in evidence.  

(Exhibit published.) 

Q Mr. Singh, what is this? 

A Ma'am, this is an e-mail chain I was on during my 

employment at Credit Suisse, but it's a private e-mail chain. 

Q And who are you e-mailing with? 

A So, I am e-mailing with Mr. Andrew Pearse. 

Q And what's the date? 

A It is the 11th of September, 2013. 

MS. NIELSEN:  Ms. DiNardo, if you can go out of the 
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blow up. 

Q What are you discussing with Mr. Pearse in this e-mail? 

A Ma'am, I'm discussing the final logistics of opening the 

bank account within Abu Dhabi where I'm expecting to receive 

payments from Mr. Boustani. 

Q And if we look down to the second e-mail down. 

Who is that e-mail from? 

A It is from Pauline Kamal to Andrew Pearse. 

Q And who is Pauline Kamal? 

A Pauline Kamal is the relationship banker at the Abu Dhabi 

bank.  Abu Dhabi Commercial Bank. 

Q Is this the relationship banker that you mentioned 

Mr. Boustani was joking about on your trip to the UAE? 

A Yes, that's correct. 

Q And what did Ms. Kamal write to Andrew Pearse? 

A Ms. Kamal is requesting a copy of my passport and 

importantly, my emirates ID, which is the residency visa. 

(Continued on following page.)
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EXAMINATION CONTINUES 

BY MS. NIELSEN:  

Q And why does she need that? 

A Because without that, you cannot open the bank account. 

Q Why is Andrew Pearse on this e-mail?

A Because he already has a bank account there, and he's 

helping me with the logistics of opening this bank account. 

MS. NIELSEN:  Now, please scroll down to the second 

e-mail from the bottom, please, Ms. DiNardo.  That's the one, 

thank you. 

BY MS. NIELSEN:

Q What does Andrew Pearse write to Ms. Kamel? 

A So, Mr. Pearse is informing Ms. Kamel that I will be 

introduced to her on Monday. 

Q So will you --

A A couple days subsequent to this e-mail. 

Q Were you planning on going to Abu Dhabi to open a bank 

account around that time?

A Yes, ma'am. 

Q And did anyone go with you?

A I recall Andrew Pearse was with me. 

Q And you, in fact, took this trip?

A Yes, ma'am. 

Q And what did you do when you got to Abu Dhabi?

A So, we went to the bank's headquarters where the account 
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was to be opened.  I met with Ms. Kamel.  We filled out some 

paper work and logistics required for the account.  And I 

recall Andrew also had some admin that he needed to do with 

the bank in relation to his own account. 

Q Did the defendant go with you on this trip?

A No, ma'am. 

Q Did you meet with him at all while you were in Abu Dhabi? 

A No, I do not recall that. 

Q What information did you have to provide to open up the 

account?

A I can't recall the specifics of what was provided, but 

there is an address that they have for me and e-mail 

communication, which I received later.  So certainly those two 

vehicles were provided. 

Q And this is in addition to your Abu Dhabi -- or your UAE 

residency?

A And my passport, yes, ma'am. 

Q And where did you get the address that you provided to 

the bank? 

A It was provided to me by Mr. Boustani. 

Q Was it your address?

A No, ma'am. 

Q Do you know what address it was?

A I think it relates to some Privinvest address.  

Q But it was not your address?
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A It was not my address, no. 

Q Did you open up the account while you were in Abu Dhabi 

on that trip? 

A Yes, although logistically I can't remember if it's 

officially opened a day later, but that is the meeting to open 

the account. 

MS. NIELSEN:  And, Ms. DiNardo, could you pull up 

Government's Exhibit 1843 in evidence, please?  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, what is this?

A This is a bank statement in relation to the account that 

I'd opened in Abu Dhabi. 

Q And what is the bank, if you look at the top right-hand 

corner?

A The acronym ADCB stands for Abu Dhabi Commercial Bank. 

Q And do you see your name and address indicated on the 

left-hand side?

A I do, ma'am. 

Q Is that the address that you were provided? 

A Yes, ma'am. 

Q And who provided that you address?

A Mr. Boustani. 

Q And that address is -- is that an accurate address for 

you?
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A I have never -- I'm sorry, I don't know what that address 

is exactly or where.  I've never lived at that address.  

MS. NIELSEN:  Ms. DiNardo, can we switch to page 2, 

please?  

(Exhibit published.) 

MS. NIELSEN:  And if you could blow up the second 

box.  Thank you. 

BY MS. NIELSEN:

Q Mr. Singh, do you see the transaction on the first line 

of this ledger?

A I do, ma'am. 

Q Can you see the date? 

A Yes, ma'am.  It's the 18th of September, 2013. 

THE COURT:  Blow it up a little bit, please, for the 

jury, it will be easier to read. 

BY MS. NIELSEN:

Q Is that close in time to the date that you went to meet 

with Ms. Kamel at the bank?

A Yes, ma'am. 

Q And at this point is the bank account open?

A Yes, ma'am. 

MS. NIELSEN:  And, Ms. DiNardo, I see you've got it 

there.  

Q So what is this first transaction?

A It's a deposit in my account of $1 million. 
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Q And what was this deposit for?

A This deposit was the first installment of the $5 million 

that I'd been promised.  

Q And if you can see under the "Description" heading, what 

do you understand that to mean?  

A It was funds transferred from a specific account. 

Q Do you know whose account that is?

A Mr. Jean Boustani's. 

Q Is that what you thought at the time?

A Yes, ma'am. 

Q Have you ever had any reason to doubt that it was from 

Jean Boustani? 

A No. 

THE COURT:  Why do you think it was from Boustani?  

THE WITNESS:  Because, sir, that's who had promised 

me the money.  

THE COURT:  Go ahead.  

MS. NIELSEN:  Your Honor, may I have a moment?

THE COURT:  You may.

(Pause.) 

MS. NIELSEN:  Your Honor, at this time the 

Government would seek to admit Government's Exhibit 2475.  

THE COURT:  Any objection?  

Publish it to your adversary and the Court.  

MR. JACKSON:  No objection, Your Honor.  
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THE COURT:  Admitted. 

(Government's Exhibit 2475 was received in 

evidence.) 

THE COURT:  Publish.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Now, Mr. Singh, what is this?

A Ma'am, this is an e-mail chain I was on when I was at 

Credit Suisse. 

Q What's the date of the e-mail?

A It is the 22nd of September, 2013. 

Q And who is it from?

A It is from Mr. Jean Boustani to myself, and he is copying 

CS colleagues Adel Afiouni and Said Freiha, and a gentleman 

which is not from Credit Suisse called Abboud Makram, who I 

recall is from a bank called VTB. 

Q And what is the e-mail about? 

A The e-mail I recall is about the remaining $350 million 

for the EMATUM transaction.  So, initially the project size is 

$850 million.  Credit Suisse provides $500 million and has the 

exclusive right to provide the $350 million remaining at a 

later stage within a certain number of months.  

Q So on this date has Credit Suisse already paid the 

500 million?

A Yes, ma'am. 
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Q But not any more than that? 

A No more than that. 

Q And if you look at bullet or paragraph number 1 there, 

what does Mr. Boustani say about the EMATUM bond?

A He refers that the EMATUM bond is public and their 

prospectus clearly highlights 850 as the project value. 

Q And -- 

A Sorry. 

Q Go ahead.

A And they have been approached, sorry, "they" being the 

Mozambican Ministry of Finance have been approached by lots of 

banks and financial institutions for interest in completing 

the remainder of the bond.  

Q And you mentioned that the subject of this e-mail was an 

additional 350 million to be loaned under the EMATUM 

transaction, is that correct?

A That is correct, ma'am. 

Q And you also indicated that Credit Suisse had not yet 

participated in that?

A That is correct, ma'am. 

Q Were they going to consider participating in this 

350-million-dollar upsize -- I'm sorry, in the additional 

money?

THE COURT:  Put another question. 

BY MS. NIELSEN:
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Q Did Credit Suisse participate in the 350-million-dollar 

additional issuance? 

A No, they did not, ma'am. 

Q And why not?

A Because the $500 million that we had advanced was not 

selling as well to investors as we had hoped, so the objective 

in the 500-million-dollar transaction was to underwrite or 

promise the monies to Mozambique and sell it all to investors.  

But the sale to investors was not going as well as Credit 

Suisse had hoped and we still had some bonds left on our books 

and records, which we were not permitted to have within our 

CRM limits. 

Q Do you know why the defendant wanted an additional 

350 million so quickly after the initial 500 million? 

A No, I'm not sure why it was so quickly required.  

Q What did you do, if anything, to help Jean Boustani 

obtain the additional 350 million?

A So, I worked with the teams internally at Credit Suisse 

to think about a solution, which could help Credit Suisse and 

could allow the client to proceed, "the client" being, sorry, 

Mozambique and Privinvest Group to proceed with their 

350-million-dollar additional financing.  And a solution was 

sought by which -- because Credit Suisse did not want to do 

the $350 million, that there was a solution with VTB by which 

VTB would take some of our remaining bonds and, thus, complete 
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our requirement to sell the bonds and we would release our 

right to do the upsize and give it to VTB. 

Q And when you say "we," you mean Credit Suisse?

A Sorry, ma'am, yes, to be clear I mean Credit Suisse. 

Q And did VTB ultimately issue the $350 million additional 

money?

A Yes, they did.  

MS. NIELSEN:  Now, Ms. DiNardo, could you please 

bring up Government's Exhibit 1843 in evidence again?  

So after the first -- and I'm sorry, yes.  

BY MS. NIELSEN: 

Q Mr. Singh, what is this document again?

A This is a bank statement in relation to my Abu Dhabi bank 

account. 

Q And is it the one we just looked at a few minutes ago?

A Yes, ma'am. 

Q Now, after that first payment of $1 million that we 

looked at, in the succeeding months did you receive additional 

payments from the defendant?

A Yes, I did, ma'am. 

Q Do you recall how many?

A Including this payment, there were seven payments.  So 

six further payments. 

Q Six further payments.  

MS. NIELSEN:  And, Ms. DiNardo, if you would please 
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go to page 5.  To the bottom box, please.  One more column.  

BY MS. NIELSEN:

Q Do you see any of those payments in this ledger?

A Yes, ma'am, I see two payments. 

Q And what are they?

A The first payment is on the 24th of October.  It is 

description B/O Logistic International SAL Offshore AUH for a 

deposit in my account of $800,000.  

And the second payment is on the 27th of October, 

2013, funds transfer from an account number for $1 million. 

Q So looking at the first transfer of $800,000 under the 

description you said that it indicated Logistics International 

SAL? 

A Yes, ma'am. 

Q What do you understand that to be?  

A I recall from the client ID process at Credit Suisse that 

Logistics International SAL is a subsidiary within the 

Privinvest Group. 

Q And so what was your understanding of the source of that 

$800,000?

A That it's Privinvest Group. 

Q Did you believe that that money came to you from the 

defendant?

THE COURT:  Hold on one second.  

Do we have -- off the record. 
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(Off the record.) 

THE COURT:  Let's go back on the record.  

Can we have the question back, please?  

(Question read.) 

A Yes, that kind of money came from Mr. Jean Boustani. 

Q Now, looking at the second transaction on October 27th -- 

I'm sorry, October 27th, yes?

A Yes, ma'am. 

Q Where did that come from?

A That also came from Mr. Jean Boustani.  

Q Do you know if that account number is Mr. Jean Boustani's 

account? 

A No, I don't.  

Q So what makes you think that it came from Mr. Boustani? 

A Because the monies were promised to me by Mr. Jean 

Boustani. 

Q Did you ever have any opportunity in the ensuing years to 

question whether or not that had directly come from Jean 

Boustani?

A I know in relation to the indictments and the pleas that 

have come later, there has been some detail that Andrew Pearse 

was linked to some of the accounts.  I don't know exactly 

how -- sorry, some of the transfers, I don't know exactly how.  

But my understanding is clear, I was promised the money from 

Mr. Boustani.  It was paid from Mr. Boustani. 
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Q So even if it came through Andrew Pearse, you believe it 

came from Mr. Boustani?

A Yes, ma'am. 

MS. NIELSEN:  Ms. DiNardo, could we go to page 8, 

please?  And the bottom box, please.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Do you see an additional transfer of money that you 

believed was from the defendant on this ledger?

A Yes, ma'am. 

Q Which one?

A On the 28th of November, 2013, the one that has B/O 

Logistics International SAL Offshore AUH, there is $800,000 

which is deposited in my account. 

Q And, again, what is the reason that you believe that that 

came to you from the defendant?

A Because that company name, one I recognize, is part of 

the Privinvest Group, but more importantly, I -- the monies 

were promised to me by Mr. Boustani and they're being paid. 

MS. NIELSEN:  Ms. DiNardo, can we now look at 

page 11?  And the third box.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, do you see an additional payment that you 

believe came from the defendant?
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A Yes, ma'am. 

Q Which one? 

A The payment on the 24th of December, 2013.  Description 

B/O Logistics International SAL Offshore AUH.  $800,000 being 

deposited into my account. 

MS. NIELSEN:  And, Ms. DiNardo, if we can now go to 

page 14.  Sorry, the top box.  You. 

BY MS. NIELSEN:

Q Mr. Singh, do you see an additional payment from the 

defendant in this ledger?

A Yes, ma'am. 

Q Which one?

A On the 29th of January, 2014, description B/O Logistics 

International SAL Offshore AUH.  There is a deposit of 

$799,960.  

MS. NIELSEN:  And, Ms. DiNardo, if we can go to 

page 17.  And the third box.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, do you see an additional payment from the 

defendant in this ledger?

A Yes, I do, ma'am. 

Q Which one?

A On the first of March, 2014, description B/O Logistics 

International SAL Offshore AUH, there is a deposit in my 
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account of $500,000. 

Q And, Mr. Singh, all together, how much did you receive 

from the defendant?

A I received just under $5.7 million. 

Q And what were these payments for? 

A These payments were for my support in the Proindicus 

upsize transaction and the EMATUM $500 million that Credit 

Suisse did. 

Q Were any of these payments or any part of these payments 

a loan from Jean Boustani or from Privinvest to you?

A No, ma'am. 

Q What amount, if any, of these payments was to entice you 

to come and work for Jean Boustani or any of his related 

entities?

A Zero, ma'am. 

Q Did you understand that any amount of these payments was 

to entice you to come and work for Andrew Pearse?

A No, ma'am. 

Q Mr. Singh, were you receiving any of these monies as a 

salary from Privinvest? 

A No, ma'am. 

Q So I believe that you testified that you had agreed to 

kickbacks of $5 million for the Proindicus and EMATUM 

transactions, is that right?

A That is correct, ma'am. 
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Q So how much more than that did you actually receive?

A Approximately just under 700,000 was paid extra into the 

account. 

Q Do you know why you were given the extra 700,000?

A I think it was an error on their part. 

THE COURT:  "Their part" being?  

THE WITNESS:  Apologies, sorry.  Mr. Boustani and 

Privinvest.  

BY MS. NIELSEN:

Q Did you tell anyone that you'd been overpaid? 

A No. 

Q Did you offer to give it back?

A No, ma'am, I didn't. 

Q Why not?

A I guess I was greedy at the time, ma'am. 

THE COURT:  Did you report any of this largess to 

any taxing authorities?  

THE WITNESS:  No, I did not, Your Honor.  

THE COURT:  Go ahead.  

BY MS. NIELSEN:

Q Mr. Singh, when did Andrew Pearse make it public that he 

was working for another company after leaving Credit Suisse?

A I recall it to be in the year 2014, sometime during then. 

Q Do you recall what company it was?

A It was -- he had a business card for Palomar Capital 
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Advisors. 

Q And is that the same Palomar Capital Advisors that we 

talked about earlier today in relation to the fund you saw in 

Liechtenstein?

A I think it is, but I can't confirm. 

Q And how did Andrew Pearse's work at Palomar relate, if at 

all, to the defendant, Jean Boustani? 

A I didn't -- from my perspective I didn't see any 

distinction between Palomar and Privinvest.  They were one and 

the same as a group. 

Q Mr. Singh, in October of 2014 were you planning a trip to 

the United States?

A Sorry, when?

THE COURT:  In October of 2014 were you planning a 

trip to the United States?  

THE WITNESS:  Yes, I was. 

BY MS. NIELSEN:

Q And where were you going?

A I was going to Washington, ma'am. 

Q Did you discuss this trip with anyone before you left?

A Yes, ma'am, I discussed it with Andrew Pearse before I 

left. 

Q And where were you when you discussed this?

A I was in London. 

Q And what did you discuss with him? 
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A That I was going to Washington.  He was meant to be in 

New York at the time and I was gonna meet him in New York as I 

passed through to Washington. 

Q And did you, in fact, meet with Mr. Pearse in New York? 

A Yes, I did, ma'am. 

Q Where did you meet him?

A I met him in Manhattan.  I recall it was a bar/restaurant 

where I met him. 

Q I'm sorry, what was the purpose of your trip to 

Washington, D.C.?

A They have annual meetings of the IMF, the International 

Monetary Fund.  We have a very significant gathering of 

clients of Credit Suisse, of governments, and it's a very 

convenient forum to meet people there. 

Q And why were you going?

A To meet people on behalf of Credit Suisse. 

Q And was Andrew Pearse going with you?

A I don't recall, no.  I don't think so. 

Q So what did you discuss with Mr. Pearse when you met him 

at the bar in Manhattan?

A I don't recall specifically what I discussed.  It was 

more a social context from what I recall.  But other than 

meeting him, I can't remember what I discussed with him. 

Q Did you discuss any of the Mozambique business that you 

had been working on with him?  
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MR. JACKSON:  Objection. 

THE COURT:  Overruled.  

A It's possible, ma'am, but I can't remember specifically. 

THE COURT:  Do you remember generally?  

THE WITNESS:  Yes, sir, I remember meeting with him 

in Manhattan specifically.  I was traveling with colleagues, I 

think they may have met him as well. 

THE COURT:  Do you remember generally the subject of 

Mozambique coming up?  

You said you don't remember specifically, I'm asking 

you if you remember generally if that topic came up when you 

met with Mr. Pearse in Manhattan at this time.  Either you do 

or you don't.  

THE WITNESS:  I don't recall specifically, Your 

Honor. 

THE COURT:  Do you remember generally is what I am 

asking you, not specifically.  You keep saying specifically -- 

THE WITNESS:  Apologies. 

THE COURT:  -- and I am asking you generally, which 

is a different question.  

Do you remember generally whether you talked about 

Mozambique when you met with Pearse in Manhattan, either you 

do remember that generally or you do not remember that 

generally?  

THE WITNESS:  I do remember that generally, Your 
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Honor.  

THE COURT:  Go ahead. 

BY MS. NIELSEN:

Q Mr. Singh, were you involved in any further -- 

THE COURT:  No.  

What do you remember generally about discussing it?  

That is why I am asking the question.  

I understand you don't remember specifically, you 

say you have a general recollection.  Please tell the jury 

what your general recollection is as best you recall it.  They 

are entitled to the evidence, so tell them.  

THE WITNESS:  Understood, Your Honor.  

Your Honor, I recall that in a short period of time 

after this meeting we start discussing an extension of the 

Proindicus transaction, and I generally remember discussion 

about that at this meeting.  

THE COURT:  Next question.  

MS. NIELSEN:  Thank you, Your Honor.  

THE COURT:  You're welcome.  

(Continued on the following page.)
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bY MS. NIELSEN:  (Continuing.)

Q I'm sorry, you mentioned that you were involved in an 

extension --

A Yes, ma'am. 

Q -- following this meeting.  

What was the extension? 

A Ma'am, the Proindicus transaction had, I recall, an 

original maturity date of six years from when it was completed 

in 2013 and there was a request from the government of 

Mozambique to extend the maturity date so that repayment of 

the loan could be delayed. 

Q And why did Proindicus need this extension? 

A Because the Proindicus project, which was meant to 

generate revenues, meant to generate U.S. dollars in profit, 

it had not commenced and it was not generating any real 

revenues or profit to be able to pay for the loan itself. 

Q Do you recall when the payments were due on the 

Proindicus loan? 

A Yes, ma'am.  They were due each year in March.  So, the 

next payment would be due in March 2015. 

MS. NIELSEN:  Your Honor the government would seek 

to admit Government Exhibit 2813.  

THE COURT:  Any objection to 2813?  

Publish it to your adversary and the Court. 

MR. JACKSON:  No objection, Your Honor. 
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THE COURT:  Admitted. 

(Government Exhibit 2813 received in evidence.) 

THE COURT:  Publish. 

(Exhibit published.) 

BY MS. NIELSEN: 

Q Mr. Singh, what is this document? 

A Ma'am, this is an e-mail chain that I was on when I was 

at Credit Suisse. 

Q And who are you e-mailing with in this e-mail chain? 

A This is an e-mail -- the last e-mail is to me from 

Antonio Carlos de Rosario who is the CEO of the EMATUM. 

Q And what's the date of the e-mail? 

A And director, sorry, of Proindicus. 

THE COURT:  All right, all right.  Put the question 

again, pause, and give a complete answer without the 

interruption.  The record will be a mess otherwise. 

BY MS. NIELSEN: 

Q Mr. Singh, who is this e-mail from? 

A Ma'am, this e-mail is from Antonio Carlos de Rosario to 

me. 

Q Are you looking at the e-mail at the top or the e-mail -- 

the second e-mail down? 

A I was referring to the top e-mail -- no, sorry.  I was 

referring to the second e-mail.  I apologize. 

Q That's from Mr. de Rosario to you; is that correct? 
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A That's correct. 

Q And what's the date on the e-mail? 

A 25th of November 2014. 

Q And what are you and Mr. de Rosario discussing in this 

e-mail? 

A Mr. de Rosario is chasing up or following up with me in 

relation to the extension of the Proindicus transaction. 

MS. NIELSEN:  And, Ms. DiNardo, if we could scroll 

down a little bit to the first e-mail on the second page.  

Thank you. 

BY MS. NIELSEN: 

Q Mr. Singh, who is this one from? 

A This is an e-mail from Mr. de Rosario to me. 

Q Does he say something about having a trip to Maputo in 

this e-mail? 

A Yes, ma'am.  He is referencing that I've just visited 

Maputo and him, and that I have a good trip back. 

Q And why were you in Maputo in November of 2014? 

A It was for due diligence in relation to the Proindicus 

extension. 

Q Did Andrew Pearse have any role in the Proindicus 

extension? 

A Yes, ma'am.  Andrew Pearse and some other ex-colleagues 

of CS were working for Palomar Capital Advisors who was the 

official advisor of Proindicus, the state company, and they 
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were advising them of this extension that they requested. 

Q When you were discussing this with Mr. de Rosario, was 

Credit Suisse going to try and get the extension done? 

A Yes, ma'am, they were. 

Q And why was that? 

A Because the plan was to extend the loan so as to not call 

under the guarantee from the Republic of Mozambique.  By 

calling out the guarantee, it would be a strain on the 

government U.S. dollar resources.  And, so, by extending the 

loan, the logic was to give the government and the project 

company breathing space to get the project back on track and 

start generating revenue. 

Q So if Proindicus didn't get the extension, the government 

guarantee was going to have to be invoked? 

MR. JACKSON:  Objection. 

THE COURT:  Overruled.  

In your view. 

A Yes, it would definitely be invoked. 

Q Who else had to be consulted to push through this 

extension? 

A Investor consent was required. 

Q Do you recall how many investors there were at the time? 

A I think approximately 15 to 20 investors were in this 

transaction, including Credit Suisse. 

Q And did the extension ultimately get done? 
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A Yes, ma'am, it did. 

Q And what banks participated in the extension? 

A A number of banks.  The majority of the banks were 

existing investors.  So lenders gave consent to change the 

terms of the financing and some new banks also entered into 

the financing where other banks did not want to consent. 

Q And Credit Suisse was involved in the extension; correct? 

A That is correct, ma'am. 

Q And what about VTB? 

A VTB was also a lender and they also gave consent to the 

extension. 

Q So you just mentioned right now giving consent for the 

extension.  Was consent required of the investors? 

A Yes, ma'am. 

Q Did they have to give a particular form of consent? 

A It would have to be written consent. 

Q Do you recall discussions regarding the extension with 

any particular investors about this extension? 

A Yes, ma'am, I do. 

Q Which ones? 

A In particular I remember the discussions with the 

investor, Ice Canyon, that was in the transaction and we were 

seeking their consent to extend the transaction. 

Q Why do you remember this one? 

A The gentleman at Ice Canyon was a very good negotiator, 
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how do you call it, a tough cookie, and he received a very 

good fee transaction or fee deal from Credit Suisse to provide 

his consent. 

Q And who is the gentleman that you're discussing? 

A A gentleman called Aneesh Partap. 

MS. NIELSEN:  Your Honor, at this time the 

government would ask to admit Government Exhibit 2826. 

THE COURT:  Publish it to your adversary.  

Is there any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Government Exhibit 2826 received in evidence.) 

THE COURT:  You may publish. 

MS. NIELSEN:  Thank you. 

(Exhibit published.) 

BY MS. NIELSEN: 

Q Mr. Singh, what is this document? 

A This is an e-mail chain that I was on when I was at 

Credit Suisse. 

Q And who is it from? 

A It is from Daniel Jurkowitz to myself and Dirk Hentschel.  

Mr. Jurkowitz is a salesperson based in New York and 

Mr. Hentschel is a syndicate person now within the GFT team. 

MS. NIELSEN:  Ms. DiNardo, can you go to page ten of 

this e-mail, please?  If you could make it just a little 
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larger.

BY MS. NIELSEN:  

Q Mr. Singh, who is this e-mail from and to? 

A Ma'am, this is from Daniel Jurkowitz the CS salesperson 

to Aneesh Partap at Ice Canyon and is copying Dirk Hentschel, 

the syndicate person that worked for me and my team. 

Q Is this the individual that you mentioned before? 

A Yes, ma'am. 

Q And what are you discussing -- what is Mr. Jurkowitz 

discussing with Mr. Partap in this e-mail? 

A He -- Mr. Jurkowitz is requesting from Mr. Aneesh to 

hopefully complete the consent letter, the documentation we 

need for the consent as quickly as possible.  He's reiterating 

the fees that we're paying him which is substantive compared 

to other investors in the transaction. 

Q So, Mr. Singh, did you, yourself, deal directly with 

Mr. Partap? 

A Yes, I did, ma'am. 

Q And I think you indicated that Mr. Partap was a tough 

cookie, but what did it actually take for him to agree to the 

extension? 

A So, ma'am, there were two things he required which -- in 

the loan market, the fees that are paid to lenders are based 

on an individual basis.  So each lender, depending on the 

situation, relationship with the borrower sometimes ask for 
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different fees.  

Mr. Partap received the highest fees as a percentage 

of any lender to give consent.  And, secondly, he insisted on 

a clause which is often referred to as a most-favored nations 

clause which meant that if a similar transaction for 

Mozambique comes to market and it pays more fees, we would be 

forced to pay him extra fees in addition to the ones he 

already received.  He was pretty well-insulated from any 

better deals coming into the market. 

Q So, Mr. Singh, did this extension ultimately get 

completed? 

A Yes, it did, ma'am. 

Q When was that? 

A I remember it completes in mid-December 2014. 

Q Were any of the investors in the extension told about the 

payments to you by the defendant before they gave consent for 

the extension? 

A No, ma'am, they were not. 

Q Now, did all of the investors who approved of the 

extension -- I'm sorry, did all of the investors have to 

approve the extension in order to get it done? 

A Yes, ma'am.  All investors had to approve.  Some 

investors would not agree to the consent and for those few 

investors substitute new lenders were found who would agree. 

Q And how did you bring in those new lenders? 
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A They were marketed to, as all the transactions were, 

using the syndicate person in our team, plus the CS sales 

force who would get in touch with investors. 

Q And where were they marketed to? 

A They were free to market globally.  There was no 

restriction. 

Q Mr. Singh was there any upsize associated with this 

extension? 

A Yes ma'am there was. 

Q What was it? 

A So, Mozambique and their advisor insisted on some form of 

upsize or ability to increase the transaction even further.  

At this point, the transaction has a total amount of $622 

million outstanding.  So that's the $372 million that we did 

initially, plus all the upsizes that have happened; but even 

at that stage there's a strong request from them to include an 

ability to upsize.  So some form of upsize under conditions is 

allowed. 

Q Did Credit Suisse actually raise any additional money for 

Proindicus? 

A No, we did not. 

Q Why not? 

A Because it wasn't feasible.  This transaction is 

something which has entered into an extension.  An extension 

for the reasons that the project has not been successful or on 
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time, is not generating revenues and the guarantor has asked 

for a -- supported that extension and not just paid 

automatically under the guarantee.  

So this has not left a positive feeling in the 

market and most investors have consented to this because there 

are existing lenders in the transaction.  So it's very 

unlikely with that negative sentiment in the market that any 

new lender is going to come in.

Q What, if anything, discussions did you have with Andrew 

Pearse about upsizes for Proindicus around this time? 

A Around this time, the discussions for upsize is -- when 

you say around this time, do you mean once the extension has 

finished in mid-December prior to that or after that?  

Q Once the extension is finished.  

A Okay.  In the following year, in 2015, I had discussions 

with Andrew Pearse where they are seeking to -- 

THE COURT:  They?  

THE WITNESS:  Sorry. 

THE COURT:  Who is they in 2015 when you were 

talking with Pearse?  

THE WITNESS:  Proindicus. 

THE COURT:  Go ahead. 

A Is seeking to raise further monies through this upsize 

ability they have in the financing.  They are asking Credit 

Suisse to see if they have investors or if Credit Suisse would 
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like to give money and it is clear from my perspective that 

it's not possible at that stage for anyone to give money. 

Q And what was Andrew Pearse's role at this time in 

relation to Proindicus? 

A Andrew Pearse at this stage was at Palomar Capital 

Advisors and they were advisors to Proindicus. 

Q And did you ever learn that anyone else in 2015 from 

Credit Suisse had contracted you? 

A Yes.  In around February or March of 2015 there is a new 

head of emerging markets in the CS London team.  That new head 

is being -- 

THE COURT:  Who is that new head?  Name?  

THE WITNESS:  The gentleman's name is Eraj Shrivini.  

THE COURT:  Spell it for the reporter.  

THE WITNESS:  E-R-A-J S-H-R-I-V-I-N-I. 

THE COURT:  Continue. 

A So the new head of emerging markets is being introduced 

to a number of clients of Credit Suisse to get a feel for his 

role and to meet clients and understand the market better.  

And Mr. Afiouni, Adel Afiouni takes the new head of emerging 

markets to Mr. Iskandar Safa's house in central London and 

introduces Eraj Shrivini to Mr. Safa and they talk about new 

business opportunities and what can be done together.  

And I understand at that meeting that Mr. Afiouni 

gives a lot of confidence that we can do upsizes in the 
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Proindicus transaction. 

Q And did Mr. Pearse have a reaction to that that he shared 

with you? 

A Yes, he did, ma'am. 

Q What was it? 

A I was in the office at Credit Suisse in London.  I 

received a call from Mr. Pearse.  He was extremely angry and 

frustrated.  He was furious that although I had given very 

clear feedback that it's not possible to raise any further 

monies at Proindicus, that Mr. Afiouni had brought around 

someone as senior as Eraj Shrivini and had made these promises 

that we will raise money for you; you being Proindicus 

Privinvest.  And he was mad because it made him look foolish.  

It made him look as though he didn't know what he was talking 

about with his Palomar/Privinvest colleagues. 

Q And following that call with Andrew Pearse, did Jean 

Boustani or Andrew Pearse come to you with any additional 

requests for assistance in relation to the Mozambique 

business? 

A Yes.  They did.  In 2015 subsequent to that, but I'm not 

entirely sure when in 2015. 

THE COURT:  Don't mumble. 

THE WITNESS:  Apologies, sir. 

A So, in 2015, I'm approached by Andrew Pearse and Andrew 

Pearse requests from me support in signing a document.  The 
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document relates to an advisory fee that Palomar Capital 

Advisors has been promised to be paid by Proindicus and that 

advisory fee is to be paid in installments over time.  

The team at Palomar have tried to sell these 

installments to an investor.  I understood it to be a German 

investor, who would buy this installment stream or annuity 

from them and pay them money up front.  That investor needs 

extra comfort that the guarantee from the Republic of 

Mozambique covers or guarantees also the payment of those 

installments.  

So Andrew Pearse requests from me to sign a document 

of sorts, it is not detailed what document, that will support 

the assertion that the guarantee covers these installments.  

And they want me to sign because I'm a signatory from Credit 

Suisse.  

I refused to sign this document.  Subsequent to my 

refusing to sign this document, I later discovered that the 

investor has pulled out of purchasing these installments or 

these annuities and that has meant that Palomar Capital is not 

receiving monies that they were expecting to. 

I meet with Mr. Pearse subsequent to that and it is 

conveyed to me that Mr. Boustani is extremely unhappy that I 

refused to sign this document and that he is extremely 

frustrated.  He believes that I should be supporting his 

transactions continuously, given that he has paid me money.  I 
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remind Mr. Pearse the specific tasks that I was given for 

those monies which was the Proindicus upsize plus the EMATUM 

$500 million transaction. 

But Mr. Pearse conveys to me that Mr. Boustani feels 

that once you have taken his money that you are his partner 

for life.  There is no one transaction; I am working for 

Mr. Boustani.  I maintained that I refused to sign and a 

follow-up meeting with Mr. Pearse, I am told that Mr. Boustani 

wants his money back from me, the monies of $5.7 million that 

had been paid to me because I refused to sign the letter.  I 

tell him that, no, I will not return these monies. 

Mr. Boustani conveys through Andrew Pearse a threat 

to me to send a letter to my employer at Credit Suisse and 

that would detail that he had paid me monies -- 

THE COURT:  He, who?  

THE WITNESS:  That Mr. Boustani had paid me monies. 

THE COURT:  Go ahead. 

A And it was inappropriate for me to take them and he would 

demand it back.  I told Mr. Pearse that such a threat was not 

credible; that there is as much guilt on my side as there is 

with him.  Him sending me a kickback -- Mr. Boustani sending 

me a kickback and me receiving the kickback from Mr. Boustani, 

and so I say that I'm not going to do this.  He conveys to 

me -- 

THE COURT:  He?  
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A Mr. Pearse conveys to me that Mr. Boustani is extremely 

angry.  It's a matter of principal, that he doesn't care, and 

he will go to Syria and live in Syria or Lebanon if need be.  

I said that that's not credible and I refused to pay back the 

monies.  Mr. Pearse advised me to be careful and think through 

what I'm doing.  Mr. Pearse tells me, be careful; these are 

not good people.  

I read this to be -- 

MR. JACKSON:  Objection. 

THE COURT:  Overruled. 

Finish your story. 

THE WITNESS:  Thank you, Your Honor. 

A That is a personal threat or a threat against my personal 

security that I take into consideration and I'm scared and I 

tell Mr. Pearse to tell Mr. Boustani that allow me to leave 

Credit Suisse, and once I leave Credit Suisse, I will sort 

something out with Mr. Boustani.  And after that stage, he -- 

THE COURT:  He?  

THE WITNESS:  Sorry, Your Honor. 

A After that statement from me through Mr. Pearse to 

Mr. Boustani, the follow up or the frustration of Mr. Boustani 

is not conveyed to me further.  They are waiting for me to 

leave Credit Suisse and I will try to sort something out at 

that stage. 

THE COURT:  Does that complete your answer?  
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THE WITNESS:  Yes, Your Honor. 

THE COURT:  Next question. 

BY MS. NIELSEN: 

Q Mr. Singh did the defendant in fact tell Credit Suisse or 

send any letter to Credit Suisse about your kickbacks? 

A No, ma'am.  There was no letter. 

Q Did you ultimately decide to leave Credit Suisse? 

A Yes, I did, ma'am. 

Q When did you decide to leave Credit Suisse? 

A I left in February 2017. 

(Continued on the following page.) 
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(Continuing) 

Q So, when was the series of conversations that we've just 

discussed, that you just discussed?  

A They were in 2015. 

Q Did anything else happen in 2015 regarding the payments 

that you'd received from Jean Boustani besides the 

conversations with Mr. Pearse that you just conveyed? 

A Yes, ma'am.  

Q What was that? 

A I was approached again by Mr. Pearse, who had the idea 

for me and him to create a term sheet, which would describe 

the payments that I'd received, the $5.7 million, as an 

investment that had been placed for me as a kind of investment 

manager. 

So, the plan was to create a fake term sheet to 

describe -- to disguise the payments that had been made to me 

to give them a false reason or purpose. 

Q And who was it that was supposed to have made these false 

investments for you? 

A Mr. Boustani. 

Q And in the term sheet, was it Mr. Boustani that would be 

indicated as the person making the investments?  

If you recall.  

A Yes, I recall it as Mr. Boustani. 

Q And how did you find out about this from Mr. Pearse? 
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A So, Mr. Pearse approached me with this idea.  I went to 

meet him in discussion -- regarding the discussion of this 

term sheet and the only time that he could meet with me -- 

THE COURT:  He?  

THE WITNESS:  Apologies, Your Honor. 

A The only time Mr. Pearse could meet with me was on the 

train that he was taking from London to Paris, the Eurostar.  

So, I accompanied Mr. Pearse on the train from 

London to Paris and on this train journey, on his laptop, was 

typed up the term sheet that conveyed this fake investment 

with me. 

Q Do you recall what the amount of the investments 

indicated on the term sheet was? 

A I don't recall the amount, but it was, it was, it was all 

the monies that were paid to me.  So, 5 or $5.7 million. 

Q And who typed up the term sheet? 

A It was typed up on Andrew Pearse's laptop, by Andrew. 

Q Mr. Singh, were there any actual investments related to 

this term sheet between you and Mr. Boustani? 

A No. 

Q So, what was the purpose of the term sheet? 

A It was to disguise the payments that had been made to me. 

Q Did you know who you were trying to disguise them from? 

A There was no specific person identified.  It was general 

concern and fear. 
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Q And what happened after you took this train ride with 

Mr. Pearse and typed up the term sheet? 

A So, the term sheet is near complete by the time we reach 

Paris, the Gare du Nord station, and we finish off the term 

sheet in a cafe near the station.  I say good-bye to Andrew, 

he traveled on to where he needs to go and I take the next 

train back to London. 

Q Did you execute the term sheet? 

A No.  Andrew Pearse, a short while after, approaches me to 

sign this term sheet.  

I ask him, is Mr. Boustani prepared to sign the term 

sheet as well?  

Andrew Pearse informs me that no, he's not prepared 

to sign the term sheet. 

And so, my response was that, well, in that case, 

I'm not signing as well. 

Q Did you know that -- did you understand that Jean 

Boustani knew about the term sheet? 

A Yes, given his refusal to sign, I understood that. 

Q What happened to your relationship with Andrew Pearse 

after this point? 

A My relationship with Andrew Pearse throughout the course 

of 2015, and the three key events that I've described, 

deteriorated significantly.  We were still friends, but our 

frequency of meeting and talking and discussing significantly 
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reduced. 

Q What about your relationship with the defendant, Jean 

Boustani? 

A Very similar to Mr. Pearse in that frequency of 

discussion, meetings, basically reduced very significantly.  

Less than Andrew, in fact. 

THE COURT:  How do you know Boustani knew about the 

term sheet; that it wasn't just Pearse?  

How do you know that?  

THE WITNESS:  So, I don't know with certainty.  I 

only base my impression and awareness based on what 

Andrew Pearse told me. 

THE COURT:  Go ahead. 

Q Mr. Singh, did there come a time when you learned of a 

need to restructure the EMATUM LPN? 

A Yes, ma'am, there was. 

Q And when was that? 

A This was around mid-2015. 

Q And how did you learn about it?  

A I was approached by Andrew Pearse and Dominick Schultens 

both of which, obviously, previously from Credit Suisse and 

now working at Palomar Capital Advisors. 

Q And why was it necessary to restructure the EMATUM LPN? 

A Because the EMATUM project, similar to the Proindicus 

project, had not reached a stage where it was producing 
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significant revenues or significant profits.  Certainly not 

enough to repay any debt. 

Q And how were -- how was Palomar involved in this 

transaction? 

A I understood Palomar to be an investor advisor to EMATUM. 

Q And was Credit Suisse going to be involved in the 

restructuring? 

A Yes, it was, ma'am. 

Q And what changes to the LPN financing terms was Credit 

Suisse considering? 

A The main change was an extension of the maturity date.  

So, making the financing longer so that the borrower would 

have more time to repay over. 

Q And who was going to help EMATUM do this restructuring, 

besides Credit Suisse? 

A So, Credit Suisse and VTB, the other bank that arranged 

the further $350 million of EMATUM, are both going to work 

together to arrange this change or extension to EMATUM. 

Q And what form was this restructuring going to take? 

A The restructuring takes the form of an exchange.  An 

exchange is broadly where, rather than amending the contract 

to say it had original maturity date of let's say the year 

2020, and it is amended to 2023, that investors are given the 

opportunity to give up their old security -- so, the EMATUM 

LPN -- in exchange for a brand new bond, or different 
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security.  And this exchange route was the route that Credit 

Suisse agreed to be pursued. 

Q And because there were pre-existing LPN holders, what 

would EMATUM have to do -- well, EMATUM or Credit Suisse -- 

have to do about the existing LPN investors? 

A They would have to give their consent. 

THE COURT:  "They," being who?  

THE WITNESS:  Apologies, Your Honor. 

A The investors, the EMATUM note holders, would have to 

give their consent for any exchange or extension. 

Q And who was going to be the borrower after the exchange? 

A After the exchange, the borrower was not going to be the 

project company EMATUM anymore.  It was to be the Republic of 

Mozambique directly.  So, the government itself. 

Q And how was Credit Suisse going to participate? 

A Credit Suisse was going to arrange the exchange, so there 

are two aspects to that.  

One is the creation of a new security, a Eurobond, 

which can be offered to the EMATUM note holders in an 

exchange.  

And the second aspect is actually going forward and 

asking investors to exchange. 

Q And what's Credit Suisse -- was Credit Suisse going to 

make a fee for these services? 

A Yes, they were, ma'am. 
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Q Who at Credit Suisse was primarily dealing with the 

EMATUM exchange? 

A It was primarily the debt capital markets team headed by 

a gentleman called Chris Tuffy.  And there was a specialist 

team that did exchanges.  I think they were called liability 

management, headed by a gentleman called Andrew Burton. 

Q And was there a coverage person dealing with this 

exchange? 

A Yes, ma'am.  The key relationship officer for Mozambique 

was a gentleman called Mason Cranswick. 

(Continued on following page.)
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EXAMINATION CONTINUES

BY MS. NIELSEN:  

Q And, Mr. Singh, what was your role going to be in the 

exchange? 

A I didn't have any specific role in the exchange.  I had a 

lot of institutional history on the transaction, and so people 

would ask me for help or input where necessary. 

Q Mr. Singh, roughly when did Credit Suisse get the mandate 

for the exchange of the LPNs to the new bond? 

A I can't remember the specific date, ma'am.  I think it 

was in the second half of 2015. 

THE COURT:  Of 2000?  

THE WITNESS:  I'm sorry, yes, the second half of 

2015. 

BY MS. NIELSEN:

Q Do you recall when the exchange, itself, happened?

A Yes, I do recall that. 

Q And when was that?

A The exchange exercise is launched in the market in March 

2016, and it closes within one to two months after that. 

Q And how was the defendant involved in the EMATUM 

exchange, if at all?

A I do not know how Mr. Boustani was involved in the 

exchange. 

Q Did you interact with the defendant in relation to the 
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EMATUM exchange? 

A No, I did not, ma'am. 

Q And what bribes or kickbacks did you receive in relation 

to the EMATUM exchange? 

A I did not receive any, ma'am. 

Q And why was that?

A Because I was not involved in the transaction. 

Q Was the exchange presented to Credit Suisse's control 

functions or committees for approval?

A Yes, it was, ma'am. 

Q Which ones?

A So because this is a capital markets transaction, there 

is the Banking Investment Committee, which needs to give 

approval, and the two core approvals of Credit Risk 

Management -- actually, apologies, let me take that back.  I 

am not sure about Credit Risk Management, but the Reputational 

Risk needs to sign off the transaction. 

Q What concerns, if any, are you aware that the control 

functions at Credit Suisse had regarding this deal?

A So in the Reputational Risk Committee there was some 

concern over the original EMATUM transaction, and that concern 

was caused by the invoices that had been generated on delivery 

of the vessels in the EMATUM transaction.  So what I mean by 

that is there are 27 vessels to be delivered under the EMATUM 

transaction by Privinvest to Mozambique, and for all the ships 
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that have been delivered by Privinvest to Mozambique there is 

the same price per ship listed.  The -- the fact that it's 

exactly the same price on all the invoices raised some 

concerns in the Reputational Risk Committee. 

MS. NIELSEN:  And, Your Honor, at this time the 

Government would ask to admit Government's Exhibits 2919 and 

its attachment, Government Exhibit 2923. 

THE COURT:  Any objection?  

Publish it to your adversary and to the Court.  

MR. JACKSON:  No objection, Your Honor.  

THE COURT:  Admitted. 

(Government's Exhibits 2919 and 2923 were received 

in evidence.) 

THE COURT:  Publish.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Mr. Singh, what is this document?

A This is an e-mail chain I was on when I was at Credit 

Suisse. 

Q And who is it from? 

A It is from Mason Cranswick, who is now the coverage 

officer for Mozambique.  It is to myself and other CS 

colleagues. 

Q And what is the date? 

A The date is the 23rd of October, 2015. 
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Q And what are you discussing in this e-mail with 

Mr. Cranswick?

A Sorry, to refresh my memory, is it okay if we just scroll 

down the e-mail, please?  

(Pause.) 

MS. NIELSEN:  Your Honor, may I provide a copy of 

the e-mail to the witness?

THE COURT:  Yes, Mr. Jackson, would you take hard 

copy from counsel and present it to the witness?  The document 

is in evidence.  

Take your time, sir, read through the e-mail and 

then counsel will inquire.  

THE WITNESS:  Thank you.

(Pause.) 

A Yes, ma'am, sorry.  

Q What was the topic of discussion in the e-mail from 

Mr. Cranswick? 

A Ma'am, this e-mail is a note, an update note that has 

been prepared for people in Compliance in the Reputational 

Risk Department, and it's an update on the EMATUM transaction, 

what assets have been delivered and their financials. 

Q And are there attachments to this document?

A Yes, there are, ma'am.  

MS. NIELSEN:  And, Ms. DiNardo, if you would pull up 

Government's Exhibit 2923 in evidence.  
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BY MS. NIELSEN:

Q And, Mr. Singh, I believe you also have a hard copy of 

this?

A Yes, I do, ma'am. 

Q And is this one of the attachments to that document that 

you just looked at?

A It is, ma'am. 

Q And what are these documents?

A So, this is a delivery invoice.  So this is saying that 

for a longliner tuna boat that was delivered by Privinvest 

Group to Mozambique under the EMATUM transaction; one, it 

confirms it's been delivered, it gives some detail of the 

ships, and it details the unit price as being $22,302,000.  

Q And, Mr. Singh, you have a packet of the rest of these in 

front of you.  

How many invoices are in this exhibit?

MS. NIELSEN:  And, Ms. DiNardo, if you could scroll 

through so the jury could see as well. 

A I count 18 invoices, ma'am. 

Q And what is the price on all of the invoices?

A On each and every invoice the unit price listed is 

22-million-dollars-302-thousand.  

Q And what type of ships are indicated in the invoices?  

And please feel free to go through it again.  

A Sure.  There are two types of ships indicated.  One being 
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a tuna boat longliner, so this is the main fishing boat in a 

tuna fleet.  And another type of ship is a trawler boat or a 

bait boat, and that type of ship is to carry around the bait 

to support the main shipping vessels.  So there's two 

different types of vessels. 

THE COURT:  How many of each, can you tell?  

THE WITNESS:  Yes, sir, just one second.

(Pause.)

 

(Continued on the following page.)
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(continuing.)  

THE WITNESS:  Your Honor, I can see 17 long liner 

tuna boats and three trawler boats. 

THE COURT:  And then it's up to 20, not 18, right?  

You're the banker, but -- 

THE WITNESS:  I was a banker, sir, but you are 

right. 

THE COURT:  Okay.   

BY MS. NIELSEN: 

Q Do you want to look one more time? 

THE COURT:  No.  Maybe you want to take your 5 

o'clock break today at five minutes to 5 and take a look at it 

overnight and perhaps you will be in a position to tell the 

jury how many boats there were and of which type.  Each one 

had a total price of approximately $22 million.  Take a look 

at it and then tomorrow I'm sure counsel will begin by asking 

you if you've looked at the document overnight and what was 

the split between the long liners and the bait boats.  

All right.  Jury, do not talk about the case.  Do 

not read about the case, do not think about the case.  We will 

see you tomorrow morning at 9:30 a.m. and I will ask the 

witness other than looking at this document whether he has 

spoken with anyone about the testimony.

Just look at the document so you can answer the 

question.  Thank you, have a good night.  We are adjourned for 
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the day. 

(Jury exits.) 

THE COURT:  The jury has left the courtroom.  You 

may step down, sir.  

(Witness steps down.)

THE COURT:  We will see you at 9:30 a.m.  Do not 

discuss your testimony with anyone.  By all means take a look 

at that document and tell us which boats -- 

THE WITNESS:  Should I take this?  

THE COURT:  I think that would be a good idea.  

THE WITNESS:  Thank you, sir. 

THE COURT:  Be seated, ladies and gentlemen.  Do we 

have any -- the witness is leaving the courtroom.  

Do we have any procedural issues that we need to 

discuss, anything from the Government. 

MR. BINI:  Just very quickly. 

THE COURT:  You may. 

MR. BINI:  We filed this morning and I know Your 

Honor reads everything.  

THE COURT:  I do not read everything, but I read 

that because that's my life these days.  Go ahead. 

MR. BINI:  We wanted to inquire if we should have 

Judge Susano come to the United States to be here for a charge 

conference. 

THE COURT:  I will let you know tomorrow. 
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MR. BINI:  Thank you, Your Honor.  

MR. SCHACHTER:  With respect to that, Your Honor, we 

do intend to submit a response and I was wondering if we could 

advise the court tomorrow when we could submit our response. 

THE COURT:  Between now tomorrow morning at 9:27 

a.m.  You have until 9:27 a.m. three minutes before I walk out 

here, to submit your response to their letter.  That is the 

timetable because I am going to make a ruling with respect to 

it tomorrow.

MR. SCHACHTER:  Yes, Your Honor. 

MR. JACKSON:  Your Honor, this is very minor but we 

just wondered if tomorrow -- I think the witness gets it, but 

I think with some of the witnesses Your Honor has emphasized 

that they're not to speak to anyone including their attorney.  

I wonder if tomorrow the Court could remind the witness that 

that includes his attorney that he's not to speak to. 

THE COURT:  Absolutely.  

MR. JACKSON:  Thank you, Judge.  I always begin with 

have you spoken with anyone about your testimony and anyone 

means anyone, but then again I'm sold school, so.  All right.  

Is there anything else we need to talk about before we adjourn 

for the day?  From the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  From defense counsel?  

MR. JACKSON:  No, judge. 
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THE COURT:  Have a good evening, everyone. 

MR. BINI:  Thank you, Judge. 

THE COURT:  You're welcome.  

(Matter adjourned until Thursday, November 6, 2019 

at 9:30 a.m.)

- ooOoo -
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(In open court.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

THE COURTROOM DEPUTY:  All rise.

The Honorable William F. Kuntz, II presiding.  

Criminal cause for trial, Docket Number 18-CR-681, 

United States versus Boustani. 

Counsel, please state your appearances for the 

record.  Your appearances for the record.  

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, Lillian DiNardo and Special Agent Angela 

Tassone for the United States.

Good morning, Your Honor.  

THE COURT:  Good morning.  

We have the spellings, you may be seated.

Ladies and gentlemen of the public, you may be 

seated as well.

(Defendant enters the courtroom.) 

THE COURT:  Good morning Mr. Boustani. 

THE DEFENDANT:  Good morning. 

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.

Good morning, Your Honor. 

THE COURT:  Good morning, sir, please be seated. 

MR. SCHACHTER:  Good morning, Your Honor.

Michael Schachter on behalf of Mr. Boustani. 
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THE COURT:  Good morning, sir, please be seated. 

MR. DiSANTO:  Good morning, Your Honor.

Philip DiSanto on behalf of Mr. Boustani.  

THE COURT:  Good morning, please be seated, sir.  

Mr. Boustani, you may be seated as well, of course, 

good morning.

MR. McLEOD:  Good morning, Your Honor.

Ray McLeod on behalf of Mr. Boustani. 

THE COURT:  Good morning, Mr. McLeod, please be 

seated.  

All right, the defendant is present.  All Counsel of 

record are present.  Do we have any issues to deal with before 

we bring in the jury in the presence of the defendant and with 

all Counsel of record present?  

Mr. Bini. 

MR. BINI:  Yes, Your Honor. 

The Government received a letter from Defense 

Counsel regarding Dr. Teodoro Waty. 

THE COURT:  Spell that will for the court reporter, 

please. 

MR. BINI:  W-A-T-Y is the last name and the first 

name, I believe, is T-E-O-D-O-R-O at approximately 9:29 a.m. 

this morning. 

THE COURT:  That is funny, that is the same time I 

got it.  What a coincidence. 
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MR. BINI:  Yes. 

And the Government believes that this expert's 

unsigned affidavit should be precluded here.  And for this we 

cite to the Second Circuit affirming Judge Forrest in 

United States versus Ulbricht. 

THE COURT:  Did you say the Second Circuit affirmed 

Judge Forrest?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Go ahead.  She happens to be a very good 

friend of mine.  Now she is back at Cravath.  

But go ahead. 

MR. BINI:  And that citation is 858 F.3d 71.  It's a 

2017 decision by Second Circuit. 

And here, Your Honor, the Government would note that 

the Government noticed its expert on Mozambican law in 

August of this year, I believe on August 16th.  And the 

Government also understands that Defense Counsel, or believes 

I should say, that Defense Counsel has been in contact with 

Dr. Waty since at least October 1st of 2019. 

THE COURT:  Well, not to short-circuit your 

argument, sir, but I take it that the Defense Counsel 

certainly will have ample opportunity to provide appropriately 

signed and notarized affidavits, should they wish to do so.  

We are coming up to a three-day weekend, including the 

Veterans Day holiday.  
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You indicated, the Government indicated that you 

would complete your case either this week or early next week. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  So, we are not talking about them having 

to start their case with this piece of evidence today or 

tomorrow.  At the earliest, we are talking Tuesday of next 

week.  So, I think, if your concern is solely with respect to 

the execution, I would be prepared to hear from the Defense as 

to their bona fides with respect to getting a signed and 

executed document for us. 

If you have other issues to raise now, I will 

certainly hear them now, but I think it might be mooted out by 

the fact that they will say, of course they will get a signed 

version by earliest next Tuesday or next Wednesday.  

Do you have other concerns you want to express now?  

If so, I am happy to hear them. 

MR. BINI:  The timeliness is the issue we wanted to 

raise, but we are glad to look at it further and brief it if 

necessary. 

THE COURT:  Okay. 

Let me turn to the Defense.  Do you think you can 

have executed documents by next Tuesday or Wednesday when if 

you elect to put on a case -- and certainly, you do not have 

to put on a case, but that is when it would be starting.  

Is that going to be a problem for you to get, given 
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the time?  It is now Thursday, we are talking about next 

Tuesday or Wednesday. 

Does that work for you, Mr. Schachter?  

MR. SCHACHTER:  Yes, Your Honor.  That will be no 

problem. 

THE COURT:  Okay, so that takes that issue off the 

boards. 

Is there anything else with respect to that, 

Mr. Bini?  

MR. BINI:  I would just inquire, is this expert 

meant to be for the legal issues for the Court's consideration 

or as a testifying expert?  

THE COURT:  Well, I am not going to go there because 

sometimes my friends on the 17th floor argue that somehow the 

District Court Judge has tried to elicit from Defense Counsel 

or require Defense Counsel to indicate whether they are going 

to put on a case at all and, if so, the nature of it.  And so, 

I would just as soon let them continue to have the benefit of 

not putting a case or not having to say anything at this point 

about that.  

But they are free to disclose it to you, free to 

disclose it in court if they wish to, but I do not feel 

comfortable requiring them to say more about that at this 

time. 

So, if you want to say something to the Court about 
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it, to the public, fine.  If you want to talk to Mr. Bini 

about it and his team privately, that is fine, too. 

How would you like to proceed on that, Mr. Jackson 

or Mr. Schachter, up to you?  

MR. SCHACHTER:  As the Court proposes.  We are happy 

to confer further with the Government if they have questions. 

THE COURT:  Okay.  I think that makes sense.  I have 

appreciated the professionalism that both sides have displayed 

throughout so far in this case. 

Anything else?  

MR. BINI:  I take it then, Your Honor, that we 

should get our expert to come over to the United States?  

THE COURT:  I did not say that. 

MR. BINI:  Okay. 

Nothing further for the Government. 

THE COURT:  Okay. 

Anything from Defense Counsel?  

MR. SCHACHTER:  Just one brief request, Your Honor. 

We've conferred with the Government and also the 

Marshals Service about this and I believe it's acceptable to 

them if it's acceptable to the Court.  

And that is, with respect to Mr. Boustani, they get 

him up to bring him over here each day at 5:00 a.m. and they 

get him back late.  What they provide for him for lunch is two 

pieces of bread and a slice of bologna and cheese and because 
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they get him back so late, that's what he also has upon his 

return as well. 

Both the Government and -- and it's also as a result 

of the timing, he doesn't have time for a cup of coffee and 

it's hard for him to -- like many of us, proceeding without 

caffeine can be a challenge. 

THE COURT:  I get up at 5:00 in the morning to read 

the submissions from both Counsel, as you well know, you know.  

Luckily, you do not have me firing back at 5:00 in the morning 

because that would not be pretty.  

But go ahead. 

MR. SCHACHTER:  It's our request, Your Honor, I 

believe it's acceptable to the Government and to the Marshals 

Service, if we could provide Mr. Boustani with both coffee and 

also, if we can get him something to eat from the cafeteria.  

The Marshals will take it back for him at the lunch break. 

THE COURT:  Is that acceptable to the Marshals?  

THE MARSHAL:  If it's acceptable to you, it's your 

court, sir. 

THE COURT:  You are in charge of security.  

Is that acceptable to you from a security point of 

view, Marshal?   

THE MARSHAL:  Yes. 

THE COURT:  All right.  

Acceptable to the Government?  
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MR. BINI:  Yes, Your Honor. 

THE COURT:  Okay. 

MR. SCHACHTER:  Thank you. 

THE COURT:  And you probably will have better coffee 

than many of us.  But that's okay.  

On the ancient PBS I, Claudius the emperor Tiberius 

is talking to someone on the kitchen staff, talking about 

putting out a feast for some people.  

And he says, oh, they will eat better than the 

kitchen staff.  

He says, well, they don't have to eat that well, 

just better than those of us that are served.  

MR. SCHACHTER:  Thank you very much, Your Honor.

THE COURT:  You are very welcome, I appreciate that.  

So, we will do that. 

Is there anything else we can address before we 

bring the jury?  

MR. BINI:  Not for the Government. 

THE COURT:  Defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Thank you. 

Why don't you let the CSO know to bring in the jury.

You can have the witness come and resume the stand.  

Counsel you may resume the podium. 

MS. NIELSEN:  Thank you, Your Honor. 
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THE COURT:  You are very welcome.  

(Witness resumes stand.)

(Jury enters.)

THE COURT:  Good morning Ladies and Gentlemen of the 

Jury.  Again, I thank you for your promptness and again, I 

remind you that whatever you are doing on Monday of next 

week -- I see the big smiles -- it will not be this.  You have 

a snow day in advance, as we say.  

So, please be seated.  Thank you. 

Ladies and gentlemen of the public, please be seated 

as well. 

Please be seated, sir. 

I am going to ask you, as I said I would:  Have you 

spoken with anyone, including your attorney, about your 

testimony since leaving this box yesterday?  

THE WITNESS:  No, I have not, Your Honor. 

THE COURT:  Thank you. 

And can you now tell us, how many longline boats and 

how many bait boats are reflected in the document that you 

were discussing at the end of day yesterday?  

THE WITNESS:  I can, Your Honor. 

THE COURT:  Please, tell us. 

THE WITNESS:  There are 17 invoices here, of which 

three are invoices for trawlers or bait boats, and 14 are 

invoices for longliners or otherwise called tuna fishing 
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boats. 

THE COURT:  My work is done here. 

Counsel, you may inquire. 

MS. NIELSEN:  Thank you, Your Honor. 

(Continued on following page.)
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SURJAN SINGH,

called as a witness, having been previously duly

sworn, was examined and testified as follows: 

DIRECT EXAMINATION (Continuing)

BY MS. NIELSEN:  

Q Mr. Singh, what is the price listed on each invoice for 

each type of boat? 

A Ma'am, the price listed is $22,302,000. 

Q For each type of boat regardless of whether it is a tuna 

fishing boat, longliner or a bait boat? 

A Yes, ma'am, for each of the invoices, it is exactly the 

same price, irrespective of it being a tuna fishing boat or a 

trawl boat. 

Q And is this what caused concern to the reputational risk 

and compliance functions at Credit Suisse? 

A Yes, it did, ma'am. 

Q And what did they decide to do about this? 

A They decided to commission a valuation for the vessels 

that had been delivered and the infrastructure that had been 

delivered in the EMATUM transaction. 

(Exhibit published.) 

Q Did they commission valuations for only the boats that 

had been delivered? 

A No, ma'am.  They also commissioned a valuation for the 

boats that were to be delivered. 
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Q And what type of boats were those? 

A Those included further longliner or tuna fishing boats 

and a separate type of boat which is called a trimaran. 

Q Were these valuations conducted? 

A Yes, they were, ma'am. 

Q And what type of companies or individuals conducted these 

valuations? 

A They were external valuations procured by experts by 

Credit Suisse. 

Q And are you familiar with them? 

A Yes, ma'am.  One company I recalled was called 

English White.  And another one Renaissance Strategies. 

THE COURT:  Renaissance is the way we peasants 

pronounce it.  

Go ahead. 

MS. NIELSEN:  Ms. DiNardo, if you would please bring 

up Government's Exhibit 2459-A in evidence. 

(Exhibit published.) 

Q Mr. Singh, do you recognize this document? 

A Yes, ma'am, I do. 

Q And what is it? 

A It is the valuation from a company called English White 

in relation to the vessels in the EMATUM transaction. 

Q And is this one of the companies that was asked by Credit 

Suisse to conduct the valuation? 
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A Yes, ma'am, that's correct. 

Q And what specifically did they value? 

A Ma'am, they valued 21 longliner tuna boats and three 

trawler boats or bait boats as they're sometimes called. 

Q And when did they conduct this valuation? 

A Ma'am, it was the 25th of January, 2016. 

MS. NIELSEN:  And Ms. DiNardo, if you would take us 

please to page 3. 

(Exhibit published.) 

MS. NIELSEN:  And if you could blow up the section 

called valuation, number 7.  

Q Mr. Singh, what did the valuer determine was the value of 

the longliners and trawlers? 

A Ma'am, the valuer determined that at the low end of the 

valuation of the range it is, per vessel, is worth 

$10 million, that the higher end of the valuation per vessel 

is worth up to $15 million. 

Q And do you recall the purchase price on the invoices that 

we just reviewed? 

A Yes, ma'am, I do. 

Q And what was that? 

A That is $22,302,000. 

Q And approximately how much less than the price of each 

boat -- how much less was the value of each boat, according to 

this valuation than the price? 
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A Based on the low end of the valuation it is approximately 

$22 million and at the higher end of the valuation, the 

difference is approximately $7 million. 

Q So, was it 22 or -- the difference was 22 million or 7 

million?  Or... 

A Ma'am, the difference at the low end of the valuation is 

$12 million.  And at the higher end of the valuation, the 

difference is $7 million. 

Q Thank you. 

MS. NIELSEN:  Ms. DiNardo if you would please bring 

up Government's Exhibit 2954-C in evidence.

I'm sorry 2954-B.  

(Exhibit published.) 

Q And Mr. Singh, are you familiar with this document? 

A Yes, I am, ma'am. 

Q And what is this? 

A This is a valuation that was procured by Credit Suisse in 

relation to the trimaran boats. 

Q And what are trimarans, Mr. Singh? 

A I'm not a shipping expert.  I can't remember the 

distinction.  I remember the category. 

Q And who asked Renaissance Strategic Advisors to value the 

trimarans? 

A Credit Suisse. 

Q And when was the valuation conducted? 
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A February, 2016. 

Q And do you recall how many vessels Renaissance Strategic 

Advisors valued? 

A I recall three, ma'am.  Because there are three 

trimarans. 

MS. NIELSEN:  And Ms. DiNardo if you could scroll to 

page 8, please.  And blow up the box, thank you. 

(Exhibit published.) 

Q Mr. Singh, what did the valuation show? 

A Ma'am, the valuation showed a range for each of the 

trimaran vessels.  And the low end of the range as a valuation 

was 19.39 million Euros.  And the higher end of the range for 

each vessel was 22.29 million Euros.

Q And at this point, do you recall if there was any issue 

with the valuation of the trimarans? 

A The trimarans have not been delivered to Mozambique at 

the moment, so this valuation could not benefit from a 

physical inspection of the vessels. 

Q And Mr. Singh, after receiving these valuations, did 

Credit Suisse compare the valuations to the financing amount 

at the time? 

A Yes, ma'am. 

Q And who did that? 

A A colleague of mine called Mason Cranswick who is the 

coverage officer for Mozambique. 
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MS. NIELSEN:  And Ms. DiNardo, if you would pull up 

Government's Exhibit 2954-C in evidence. 

(Exhibit published.)

Q Mr. Singh, do you recognize this? 

A Yes, I do, ma'am. 

Q And what is it? 

A This is a comparison that my colleague Mason Cranswick 

had put together based on the valuations that have been 

received. 

Q An do you recall how many charts Mr. Cranswick created? 

A Yes, ma'am, there are two charts.  One is based on the 

higher end of the valuations and one is based on the lower end 

of the valuations for the vessels and infrastructure. 

Q And looking at this table, how many boats are indicated 

on here for the EMATUM project?

A Ma'am, in total, there are 27 boats indicated.  

Q And how much money had EMATUM raised through loans to 

finance the 27 boats at this point? 

A The total was $850 million. 

Q And is that indicated on lower right-hand corner?

A Yes, ma'am. 

Q Based on the valuations that we've just been discussing, 

how much in total were the 27 boats worth in this higher end 

valuation? 

A Ma'am, in total, the boats are worth $435 million, based 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - direct - Nielsen

VB     OCR     CRR

3011

on the valuation. 

Q And is at that reflected on this chart?

A Yes, ma'am. 

Q Is it there where Ms. DiNardo has kindly highlighted it? 

A Yes, it is.

Q Were there other costs that Credit Suisse knew EMATUM had 

to pay in addition to the cost of the boats? 

A Yes, there were, ma'am. 

Q And what were those costs? 

A So, those costs were comprised of fees or discounts that 

were provided in the financing and they're described in the 

two lines that are stated to be LPN discount, et cetera, and 

general corporate purposes see below. 

Q And did Credit Suisse complete a calculation on the use 

of proceeds of the $850 million loan to include those costs? 

A Yes, they did, ma'am. 

Q And is that shown on this chart? 

A Yes, ma'am.  So, there's a number shown as 

584,600,000 USD, and that number comprises the valuation of 

all of the vessels, $435 million, plus all of the costs of 

doing the financing, which are $85 million and $64 million 

below that, totaling the 584,600,000. 

Q And what is the difference between the value of the boats 

and the financing costs and the amount of money raised, if 

that's shown on this chart? 
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A It's the number right at the bottom of the page called 

difference.  So, it compares the financing amount of 

$850 million versus the number we've just described, and there 

is a shortfall here of or excess of the financing over the 

cost of the deal, plus the valuation of 265,400,000. 

MS. NIELSEN:  And Ms. DiNardo, if we could scroll to 

the next chart, please. 

(Exhibit published.) 

Q And Mr. Singh, what does this chart show? 

A This chart shows a similar analysis but the only 

difference being it considers the lower end of the valuations 

for each of the vessels.

Q And is there an indication of the total value of all 27 

vessels at the lower end valuation on this chart? 

A Yes, ma'am.  It's indicated as $306 million. 

Q And does this chart also take into consideration the 

financing charges you described before? 

A Yes, ma'am, it does. 

Q And where does it show the total value of the boats plus 

financing charges on this chart? 

A Ma'am, it shows it opposite the title total value of 

loan.  And the amount is $455,600,000. 

Q So what is the difference between that value of 

$455 million and the total amount raised of 850 million? 

A Ma'am, that's a shortfall of $394,400,000. 
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Q Is that shown on the bottom right-hand corner? 

A Yes, it is, ma'am. 

Q What did Credit Suisse do with this information once it 

received it from the valuers? 

A Ma'am, it was submitted to our reputational risk 

committee for them to consider our ability to do the 

transaction. 

Q Did Credit Suisse ultimately approve the exchange despite 

the shortfall in value of the boats indicated by the 

independent valuations? 

A Yes, they did. 

Q Did Credit Suisse disclose the information that they 

obtained from the independent valuations to investors? 

A Not as far as I'm aware, no. 

Q You mentioned before that one of the reasons the exchange 

was necessary was there are upcoming payments for EMATUM; is 

that correct? 

A Yes, ma'am, there were. 

Q Do you recall when those payments were due? 

A Payments on EMATUM were due in each year of September and 

March.  And at this time during the exchange there is a 

payment due around March.

Q Do you recall, roughly, how much that payment was going 

to be? 

A Yes.  It was a substantive payment of interest and 
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principle, around a hundred million dollars, from memory. 

Q And what was Credit Suisse concerned about in relation to 

this payment, if anything? 

A There was concern if EMATUM and the government, the 

guarantor of the financing, would be able to make this 

payment. 

Q And why did you not think that EMATUM would be able to 

make the payment? 

A EMATUM would not be able to make the payment as they were 

not making any substantive revenues or profits.  Certainly, 

nothing in the magnitude to pay any of the debt service on the 

loan. 

Q And when the original EMATUM transaction was described 

and executed, was it designed so that EMATUM would be able to 

pay out of its revenues? 

A Yes, there was an expectation that EMATUM would be 

producing revenues and thus, it would contribute towards the 

debt service. 

Q But that didn't happen? 

A No, it did not. 

MS. NIELSEN:  Your Honor -- sorry. 

Ms. DiNardo, would you please bring up Defense 

Exhibit 4016 in evidence.  

(Exhibit published.) 

Q Mr. Singh, do you recognize this document? 
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A This is a Global IBC memorandum that is submitted at 

Credit Suisse for approval. 

Q And is this memorandum for a particular project? 

A Yes, ma'am.  It is for the exchange of the EMATUM LPNs, 

which at the time, it's a price-sensitive transaction.  And 

so, I believe it's called Project Albacore as a code name. 

Q What's the date on this memo? 

A It's the 8th of March, 2016. 

Q And what is the, what is the Global IBC? 

A So, the IBC is an approval process which is required for 

capital markets transactions.  So, it was required also for 

the EMATUM transaction at the time.  And the Global IBC is 

considering this because there will be a global footprint or 

global transaction to be done in the exchange transaction. 

Q And so you mentioned capital markets transaction.

Again, what does that mean?

A So, that is a transaction where the debt has been 

designed to be publicly-traded amongst public investors. 

Q And who were the members of the Global IBC? 

A I, I don't recall the exact members of the Global IBC but 

they were senior management at the bank. 

Q And where were these senior management individuals 

located? 

A I recall that there was an -- the IBC committees were 

primarily based in London and New York. 
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Q And did the Global IBC comprise both the London and 

New York committee members? 

A Yes, ma'am, I recall that. 

Q Mr. Singh, who drafted this memo? 

MS. NIELSEN:  And Ms. DiNardo if you could scroll to 

page 5. 

(Exhibit published.) 

A Ma'am, this memo is drafted by the deal teams or teams on 

the front of this transaction -- sorry, front of this memo.  

So, the debt capital markets team, debt syndicate, liability 

management, Africa coverage, IBD coverage and TMG. 

Q Now, your name is not on the front of this memo, correct? 

A That is correct, ma'am. 

Q Were you involved in drafting this memo? 

A No, ma'am. 

Q Did you review the memo? 

A Yes, I did review the memo at the time. 

Q Was this memo -- I'm sorry.  

Why was this memo sent to the Global IBC? 

A For their approval. 

Q Did Global IBC ultimately approve the exchange? 

A Yes, they did, ma'am. 

Q Where in this memo does it say that the defendant had 

paid you kickbacks to assist in securing the EMATUM loans from 

Credit Suisse? 
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A It does not, ma'am. 

Q And why is that? 

A Because I never told anyone. 

Q At the time that this memo was submitted, were you aware 

that you had a duty to disclose that information to Credit 

Suisse? 

A Yes, ma'am. 

MS. NIELSEN:  Ms. DiNardo if you would scroll to 

page 30. 

(Exhibit published.) 

MS. NIELSEN:  And if you would highlight or blow up 

the section on anti-bribery. 

Q And what is this, Mr. Singh? 

A Ma'am, this is a quote from the anti-bribery compliance 

policy at Credit Suisse. 

Q And what does it say? 

A The deal team is familiar with Credit Suisse's global 

anti-bribery compliance manual and each member acknowledges 

that it has complied with the requirements set forth therein. 

Q You were aware at the time that not everyone at Credit 

Suisse had complied with the anti-bribery policy in relation 

to the EMATUM deal; isn't that correct? 

A Unfortunately, ma'am, yes. 

Q In your opinion, is the information about the fact that 

you had taken kickbacks from the defendant in relation to the 
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EMATUM transaction information the committee would have needed 

to provide informed approval? 

A It is important background to the transaction, yes, 

ma'am. 

Q In your experience at Credit Suisse, do you think that 

the Global IBC committee would have approved the exchange if 

they had known about that? 

A Ma'am, I think it's highly, highly unlikely.  And in my 

experience, it's never happened. 

Q Once the Global IBC committee approved the exchange of 

the EMATUM LPNs for a new bond, how did Credit Suisse go about 

obtaining agreement from the LPN holders in the exchange? 

A So, the offer for exchange was organized by syndicate 

desks and sales force at Credit Suisse that would reach out to 

investors in the EMATUM LPN.  

MS. NIELSEN:  At this time, Your Honor, the 

Government would ask to admit Government's Exhibit 2983 and 

its a attachment 2984. 

THE COURT:  Please, show your adversary and publish 

to the Court. 

Any objection?  

MR. JACKSON:  No objection, Your Honor. 

THE COURT:  Admitted, you may publish. 

(Government's Exhibits 2983 and 2984 received in 

evidence.) 
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(Exhibit published.) 

Q Mr. Singh, do you recognize this? 

A Yes, ma'am. 

Q What is this document? 

A This is an e-mail chain I was on when I was at Credit 

Suisse. 

Q And who sent it? 

A It's from Mason Cranswick to Edward Kelly, a colleague 

that worked with me at Credit Suisse at the time, and it 

copies myself. 

Q And what's the date? 

A It is the 15th of March, 2016. 

Q And what are you discussing in this e-mail -- I'm sorry.  

What is Mr. Mason discussing in this e-mail? 

A Mr. Mason is forwarding me a sales memo.  So, this is a 

sheet for intel use only, for the sales force of Credit Suisse 

in relation to the exchange. 

MS. NIELSEN:  Ms. DiNardo, if you would bring up 

Government's Exhibit 2984 in evidence.  

(Exhibit published.) 

Q Mr. Singh, what is this document? 

A So, ma'am, this document is an intel document at Credit 

Suisse which is sent to the sales force and it allows them to, 

in one concise place, understand the transaction and the key 

talking points that they can convey to their investors. 
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Q And is this the attachment indicated in the e-mail we 

just reviewed? 

A Yes, it is, ma'am. 

Q And what's the date of this document? 

A It is the 9th of March, 2016. 

Q And did you participate in drafting this document? 

A No, ma'am. 

Q Did you review it? 

A Yes, ma'am. 

Q And did you say the intended recipients were solely 

internal? 

A Yes, ma'am. 

Q And what was the full purpose of this document? 

A It was to provide the sales force with an overview of the 

transaction, key talking points and guidance as to how to talk 

to their investors in relation to effecting the exchange. 

MS. NIELSEN:  Ms. DiNardo, if you would go out of 

the blow up, please.  

Can you blow up the top half of the document. 

Q So, what kind of outreach did Credit Suisse's sales force 

engage in with potential investors? 

A It was global outreach, ma'am. 

Q What did they do? 

A So, their instructions are to call investors, 

specifically targeting the holders of the EMATUM LPNs, to 
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offer them an exchange for -- the offer is for them to give up 

their EMATUM LPN security in exchange for a new Eurobond 

security that the Republic of Mozambique has issued. 

Q Was there any other outreach besides telephone calls? 

A There would be e-mails, Bloombergs.  There's broad 

communication between sales force and investors. 

MS. NIELSEN:  And, Ms. DiNardo, if you could please, 

blow up the last bullet point in the summary section. 

And if you could just highlight it. 

Q Mr. Singh, what does this bullet discuss? 

A Ma'am, this says:  The New Notes Issuer intends to 

conduct a Roadshow on the 14th and 15th on March in London 

and NY -- which stands for New York -- respectively, sales 

should contact the debt syndicate desk for more information. 

Q And Mr. Singh, what's a Roadshow? 

A Ma'am, a Roadshow is when an issuer of a security and the 

arranger banks travel together to meet with investors and it's 

a marketing exercise.  It allows investors to ask questions 

directly of the issuer and get more comfortable with the 

transaction. 

Q And in this case, who was the issuer? 

A The issuer here is the issuer of the new Eurobond, which 

is the Republic of Mozambique. 

Q And so, who from the Republic of Mozambique would have 

gone on this roadshow? 
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A I would expect people like the Minister of Finance, key 

representatives of the Government would attend. 

Q Do you know, in fact, who attended this roadshow? 

A No, I do not, ma'am. 

Q Do you know if the roadshow actually occurred? 

A No, I do not, ma'am. 

MS. NIELSEN:  If I can direct your attention to the 

offer restrictions. 

Ms. DiNardo, you may need to go out of the blow-up.  

Q What are indicated as the offer restrictions in bullet 

one, Mr. Singh? 

A Ma'am, bullet one indicates the offer's open to 

professionals only in the United States, U.K., France, Italy, 

Belgium and Mozambique.  Other restrictions may apply for 

certain other jurisdictions. 

Q So, Mr. Singh, if current investors agreed to exchange 

their LPNs for the bond, what would they do? 

A They would have to agree to transfer their security back 

to the arrangers and the arrangers would, in return, provide 

them with the new Eurobond security. 

MS. NIELSEN:  Ms. DiNardo, if you could scroll to 

page 4.  

(Exhibit published.) 

MS. NIELSEN:  Thank you. 

Q Mr. Singh, what does the primary orderbook main holders 
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mean?  

A Ma'am, this is a list of accounts or clients which we 

understand hold the EMATUM LPN. 

Q Do you see any investors on this list that you know are 

located in the U.S.? 

A Ma'am, there are some very large investor names on there 

that I'm sure have a very global outlook and multiple offices.  

The one that I recognize from my experience is Ice Canyon. 

Q And you know that they're located in the U.S.? 

A Yes, ma'am. 

Q And how do you know that? 

A Because I've spoken to them. 

Q You've spoken to representatives of Ice Canyon? 

A Yes, ma'am.  They were based in Los Angeles. 

MS. NIELSEN:  Ms. DiNardo, if you could now scroll 

to page 6. 

(Exhibit published.) 

Q And Mr. Singh, who is the issuer of the new bond 

indicated on this chart? 

A It is the Republic of Mozambique acting through the 

Ministry of Finance. 

Q And what was the currency? 

A It was U.S. dollars. 

Q And can you see the format line, I think it's the fourth 

line? 
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A Yes, ma'am. 

Q What was the format of the bonds? 

A It is described as Reg S./144-A.

Q Do you understand what that means? 

A Ma'am, I'm not a capital markets person.  As I said, I 

worked in the loans group, but my broad understanding is that 

a 144-A transaction has, in the offering circular, a very 

large amount of disclosure and information on the transaction 

and so, it is suitable for the broadest, almost global 

distribution possible.  And Reg S. is a transaction which has 

a lower amount of disclosure or information in the offering 

circular and so, it is not as broad as a 144-A transaction. 

Q I believe you said this document was for internal use 

only; is that correct? 

A That is correct, ma'am. 

Q Were there other documents that were given to investors 

who were considering the EMATUM exchange? 

A Yes, ma'am. 

Q And what kind of documents were those? 

A They would receive the offering circular of the new 

Eurobond, plus potential exchange documentation. 

Q And how do you know that they received this information? 

A Because I had seen the offering circular in relation to 

the new Eurobond at the time. 

Q And Mr. Singh, were the payments made by the defendant to 
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you in relation to the original EMATUM LPN that was being 

exchanged for the bond, disclosed to investors in the offering 

circular? 

A No, ma'am, they were not. 

Q And why was that? 

A Because I didn't tell anyone about those payments. 

Q To your knowledge, were those payments disclosed to 

investors in any way? 

A No, they were not. 

Q What was the result of the EMATUM exchange? 

A The exchange completed successfully. 

Q And what did that mean? 

A That meant that the note holders of the EMATUM LPNs gave 

up those securities in exchange for a new Eurobond from the 

Republic of Mozambique. 

Q Mr. Singh, did you have any further role related to 

Proindicus or EMATUM after the exchange? 

A No, ma'am. 

Q Did you have any further involvement with any other 

Mozambique deals after the EMATUM exchange, while you were 

working at Credit Suisse? 

A No, ma'am. 

Q What, if any, further involvement did you have with the 

defendant after the EMATUM exchange? 

A I don't recall any involvement with Mr. Boustani after 
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the exchange. 

Q What, if any, further involvement did you have with 

Andrew Pearse after the exchange? 

A Other than the occasional social interaction, coffee or 

brief meeting, no interactions, ma'am. 

Q Mr. Singh, what ultimately happened to the Proindicus 

loan? 

A Ma'am, the Proindicus loan defaulted.  So, what I mean by 

that is that Proindicus could not make the repayment of the 

debt and the guarantor did not support with payments in their 

place.  

Q And what ultimately happened to the sovereign bond that 

replaced the EMATUM LPN? 

A I, I didn't follow the sovereign bond so closely as I'm 

not a capital markets person, but I understand it's had some 

financial difficulties.

Q Mr. Singh, did there come a time when you were arrested? 

A Yes, ma'am, there did. 

Q And when was that, approximately? 

A Ma'am, that was at the start of this year, 2019. 

Q And where were you arrested? 

A I was arrested in London. 

Q And following that, did there come a time when you began 

cooperating with the Government? 

A Yes, ma'am. 
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Q And when was that, approximately? 

A That was around summer of 2019. 

Q And why did it take you so long to come to the U.S. and 

cooperate with the United States Government? 

A Ma'am, it was a traumatic experience to be arrested.  It 

took me some time to work through with my Counsel what's the 

best way to come forward and it took me time. 

Q Did you plead guilty pursuant to an agreement with the 

Government to criminal charges in this case? 

A Yes, I have, ma'am. 

Q And is that the agreement that we discussed earlier? 

A Yes, ma'am. 

MS. NIELSEN:  Your Honor, may I have a moment to 

confer with Counsel?  

THE COURT:  You may.  

(Pause in the proceedings.) 

MS. NIELSEN:  Your Honor, I have no further 

questions for this witness at this time. 

THE COURT:  Your witness, cross-examination. 

MR. JACKSON:  Thank you, Judge.  

CROSS-EXAMINATION

BY MR. JACKSON:  

Q Good morning, Mr. Singh.  

A Good morning, sir. 

Q Mr. Singh, you have been on the witness stand for the 
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better part of three days now, right? 

A Yes, sir, this is the third day, I believe. 

Q Right.  I want to try to be as efficient as possible, so 

I'm going to try to phrase my questions in as simple a format 

as possible.  I would like to ask, if you don't understand any 

of my questions, please let me know if you don't understand 

and I'm going to try to rephrase it for you, okay? 

A Thank you, sir. 

Q Now, Mr. Singh, the last thing that the prosecutor was 

asking you about was your arrest in the beginning of this 

year, right? 

THE COURT:  You cannot nod, you have got to say yes 

or no. 

THE WITNESS:  Apologies. 

A Yes, sir. 

Q And when the prosecutor asked you that question about 

your arrest at the beginning of this year and then your 

subsequent pleading in the middle of the year, that was not 

the first time she had ever posed that question to you, was 

it? 

A Sir, I'm not sure if I was asked that question before. 

Q Well, you prepared with the prosecutor, didn't you? 

A I have met with the Government before. 

Q Yes.  And you prepared for your testimony during your 

preparation, correct? 
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A No, sir, that is not correct. 

Q So, during your meetings with the Government, you were 

not preparing for your testimony. 

A Sir, during my meetings with the Government I was shown a 

large number of materials to allow me to refresh my 

recollection so that I could come here and tell the truth. 

Q During your meetings with the Government, did they do any 

mock correction with you? 

A Sir, I did prepare for cross-examination, that is 

correct, sir. 

Q I see, so you prepared for cross-examination during your 

meetings with the Government, correct?

That's a yes or no question. 

A No.  I think I used the word prepared incorrectly. 

Q Okay.  So, a moment ago, when you used the word prepare, 

your testimony now is that you used the word incorrectly.

Yes? 

A Yes. 

Q Okay.  But it is true that during your meetings with the 

Government, someone played the role of the defense attorney, 

correct? 

A Yes. 

Q And when they were playing the role of the defense 

attorney, they posed to you questions that they thought the 

defense attorney might ask you, right? 
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A I'm not sure if they were questions that were thought 

that you might ask me, sir. 

Q Well, they certainly were telling you that the purpose of 

this was to get you ready for the experience of 

cross-examination, correct? 

A It is to allow me to be more comfortable with the process 

that I'm going to face. 

Q Let me repeat my question. 

They told you that the purpose of the mock 

cross-examination they were doing was to get you prepared for 

cross-examination, correct? 

A No, sir, that is not correct. 

Q Okay.  

How many different meetings were there where they 

prepared with you by doing mock cross-examination? 

A Sir, as I said, there wasn't any preparation for mock 

examination.  However, I have met with the Government, I 

think, in the region of 15 to 20 times. 

Q Okay.  How many of those meetings involved them doing 

practice cross-examination with you? 

A Sir, as I said, there was not practice. 

Q Okay.  How many of those meetings did one of the 

prosecutors do mock cross-examination with you?  

I'm just asking how many.  

A Sir, there wasn't mock cross-examination in the way that 
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you're expressing it. 

Q I see.  How would you express it? 

A Sir, I was getting comfortable with the process that I'm 

going to face and all I was told was I must come here, I must 

tell the truth and I must be specific. 

Q I see.  Okay. 

Now, let me just ask you, Mr. Singh, let's just step 

back from that for a moment. 

You would agree with me that you had many different 

roles during the time that you worked at Credit Suisse, right? 

A Yes, sir, I did have jobs at Credit Suisse. 

Q You worked at Credit Suisse for a number of years, 

correct? 

A That is correct, sir. 

Q And during part of your years, you worked underneath 

Andrew Pearse, correct? 

A That is correct, sir. 

Q And then, during part of your years, you took on the job 

that Andrew Pearse previously had, right? 

A That is correct, sir. 

Q And during some of the time that you were working there, 

you were working on the Mozambican transactions, right? 

A That is correct, sir. 

Q At no point when you were working at Credit Suisse did 

you have sole authority to approve any of the Mozambican 
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projects, correct? 

A That is correct, sir. 

Q And you would agree with me that at Credit Suisse there 

were a tremendous number of checks and balances in place for 

each of those transactions, right? 

A Sir, there were a number of committees that needed to 

provide us with approvals and there are a number of checks and 

balances. 

Q All right.  In fact, for some of the transactions that 

we've been talking about during your direct examination, fair 

to say, dozens of different people at Credit Suisse had to 

sign off on those transactions for them to go forward, 

correct? 

A Sir, I can't remember the exact number of people, but 

there were a number of people that had to sign off. 

Q Do you think it could be a fair estimate that dozens of 

people had to sign off on some of these transactions for them 

to go forward? 

A I would say, counting committees and key people, maybe 

four, five.  But there could be more, sir. 

Q Maybe four or five people? 

A Yes, sir. 

Q Okay.  Counting committees.  

A Yes, sir. 

Q So, the committees were comprised of multiple people, 
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right? 

A Some were, yes. 

Q And what you're saying is each one of those committees, 

as well as other people, all had to sign off on these 

transactions, right? 

A Yes, sir, committees had to sign off the transaction. 

Q Now, you were not a person that was in the senior staff 

of the bank during any of your time there, correct? 

A Sir, I was a post-2013.  So, from January 2013.  I was a 

managing director at Credit Suisse. 

Q Okay.  But you were never a part of what they would call 

the C Suite at Credit Suisse, right? 

A Sir, I'm not sure what the C Suite is. 

(Continued on following page.)
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EXAMINATION CONTINUES 

BY MR. JACKSON:

Q Well, you were never one of the most senior executives at 

the bank, right?

A There -- there were certainly more senior executives than 

myself. 

Q At all times that you were working at Credit Suisse, you 

reported to someone, right?

A Yes, sir. 

Q And it would not be accurate, I'm correct, to say that 

you muscled through the EMATUM transaction, would it?

THE COURT:  Would you read the question back, Madam 

Reporter?  And keep your voice up.

(Question read.)

A Sorry, the term muscled through seems a little vague to 

me.  I did support the transactions in accordance with my 

agreement with Mr. Boustani. 

Q Right.  Each of the transactions went through a very 

rigorous diligence process, though, right?

A Sir, I would say rigorous outside of my disclosure of the 

kickbacks that I received. 

Q Okay.  So, you would agree that they went through a 

diligence process, correct?

A Yes, sir. 

Q And you would agree, putting aside what you did, it was a 
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rigorous diligence process, right?

A Putting aside what I did, sir, it was a diligence process 

comparable to other transactions. 

Q Right.  And you were involved during the time that you 

were at Credit Suisse in numerous transactions involving 

emerging market countries, right?

A That is correct, sir. 

Q The diligence process, in most ways, was very similar in 

this case to the diligence process in those other 

transactions, right?

A There were similarities, yes, sir. 

Q There were a number of different people involved in the 

diligence process besides you, right?  

A Yes, there were, sir.  

Q In fact, one of the things that you told the prosecutors 

in this case is that the Proindicus project went through the 

full diligence, the full approval process, right?

A Yes, sir, it did go through the approval process. 

Q And, in fact, the original Proindicus project happened 

and was authorized at Credit Suisse without you engaging in 

any improper conduct, right?

A Sir, by original transaction, do you mean the initial 

$372 million that was advanced?

Q Yes, yes.

A Sir, it was advanced by no improper conduct from me, but 
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I'm not sure I can say the same for my boss at the time, 

Andrew Pearse. 

THE COURT:  Well, you weren't ask about your boss, 

you were asked about you.  So why don't you answer counsel's 

questions.  There will be a redirect where you can talk about 

questions and answers about the questions you get from the 

Government. 

THE WITNESS:  I see. 

THE COURT:  But right now answer the questions that 

defense counsel is asking you.  

Go ahead.  

THE WITNESS:  Apologies, Your Honor.

Apologies, sir. 

THE COURT:  Don't apologize, just do what you know 

you should do.  

THE WITNESS:  Okay.   

THE COURT:  Just answer the questions you are asked.  

THE WITNESS:  Sir, would you repeat the request?  

THE COURT:  Read the question back, Madam Reporter.  

Keep your voice up.  

Answer that question and stick to the process of 

answering the question that defense counsel asks and not going 

beyond it.  

Go ahead, read it back.

(Question read.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - cross - Jackson

SAM     OCR    RMR    CRR     RPR

3037

A The improper conduct that I engaged in on the original 

transaction was not to escalate my knowledge of a kickback to 

my boss, Andrew Pearse.  That was the improper conduct that I 

undertook on the original Proindicus transaction. 

THE COURT:  You knew about Pearse's kickback at the 

time you were involved in the original deal, is that what 

you're telling this jury?  

THE WITNESS:  That is correct, Your Honor. 

THE COURT:  And you did not disclose that fact, 

that's what you're telling the jury?

THE WITNESS:  That is correct, Your Honor. 

THE COURT:  Even though you didn't have a piece of 

it at the time, is that what you're telling the jury?  

THE WITNESS:  That is correct, Your Honor. 

THE COURT:  Okay, let's move it on. 

BY MR. JACKSON:

Q Now, one of the -- by the way, when was the $325 million 

authorized -- 325 million authorized?

A Sir, the $375 million -- 

Q I'm sorry.  

A -- the original transaction, which I think you're 

referring to, my recollection that it was approved within 

Credit Suisse on or after March the 21st, 2013. 

Q And at the time that it was approved, you had no 

knowledge of any improper conduct on the part of Andrew 
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Pearse, correct?

A No, sir.  The conversation where he shared with me his 

improper conduct was in the first half of March.  It is after 

the point where the agreement is signed, which is the 28th of 

February, but before the point where funds are disbursed. 

Q Fair to say that in terms of the approval, you did not do 

anything, in terms of that initial approval of the Proindicus 

project, in order to make it be improperly approved, you did 

not take any action, correct?

A That is correct, sir, I did not. 

Q And there were several different committees that signed 

off, right?

A That is correct, sir. 

Q That included the High Risk Advisory Group?

A Yes, sir, that is correct.

Q The Anti-Money Laundering Group?

A Yes, sir, that is correct.

Q The Politically Exposed Persons Group?

A Yes, sir, that's correct.

Q The Anti-Corruption Group?

A Yes, sir, that is correct.

Q And these are all groups that, in terms of the original 

Proindicus transaction, you didn't tamper with at all in terms 

of them approving the transaction, correct?

A I did not tamper with them. 
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Q It's the case also that in the course of these 

transactions, each one of the diligence departments asked 

numerous follow-up questions of you, right?

A I -- I can't remember if they're directed exactly at 

me -- 

THE COURT:  Slow it down.  

Go ahead.

A Sir, there were questions, multiple questions that were 

asked at the time of these departments.  I can't recall if 

they're directed exactly at me, but at the deal team, yes. 

Q Right.  There were questions directed at other members of 

the deal team? 

A Yes, that is correct, sir. 

Q There were questions directed at people who were not part 

of the deal team, right? 

A Sir, I'm not sure about people that weren't part of the 

deal team. 

Q The point being, all the -- there were many questions 

that each one of these committees posed during the course of 

the diligence process that they were doing, right?

A Yes, they did, sir. 

Q In fact, during part of these deals being diligenced, 

sometimes people at the bank would even complain that you were 

being too finicky about the diligence that needed to be done, 

correct?
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A I don't recall that, sir. 

Q Okay.  Do you recall saying to the prosecutors that 

Andrew Pearse sometimes indicated that you had been too 

finicky about the details of certain deals being appropriately 

diligenced?

A I -- I don't recall that, sir. 

Q I want to show you a document that is marked as 3500-SS-1 

at page 5.  

THE COURT:  For opposing counsel and witness only, 

or are you offering it?  

Are you going to offer it into evidence or just to 

the witness and opposing counsel?

MR. JACKSON:  Just for the witness, Your Honor.  

THE COURT:  Okay, and show it to opposing counsel.  

Go ahead.  

Do you have it, sir?  

THE WITNESS:  I see something on the screen, Your 

Honor. 

BY MR. JACKSON:

Q Now, I'd like you to just take a look at that for a 

moment for yourself, and then tell us whether that refreshes 

your recollection?

A Sir, may I ask you what this is?

THE COURT:  It's a document.  He's asking you 

whether it refreshes your recollection.  It doesn't matter 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - cross - Jackson

SAM     OCR    RMR    CRR     RPR

3041

what it is.  

The question is:  As you look at it, does it refresh 

your recollection with respect to the question that counsel 

asked you?  

It is not in evidence.  It probably will not come 

into evidence.  

But seeing this document, whatever it is, does it 

refresh your recollection with respect to the question counsel 

asked you?  

If you don't recall the question, I'll have the 

reporter read it back.  Do you recall the question?  

THE WITNESS:  I recall the question. 

THE COURT:  Okay, does this refresh your 

recollection with respect to the question that you were asked 

by counsel, yes or no?  

THE WITNESS:  No. 

THE COURT:  Next question. 

BY MR. JACKSON:

Q Now, one of the things that you testified about is the 

idea that one of your roles was to lobby for and champion a 

couple of the deals, right?

A That is correct, sir. 

Q And it's a fact that you failed to secure some of the 

deals that you were lobbying and championing for, right?

A Sir, I'm not sure what you're referring to. 
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Q Well, there were certain upsizes that you understood you 

wanted to secure, correct?  

A There were certain upsizes I wanted to secure -- on the 

Proindicus transaction you mean, sir?

Q Yes.  Well, first on the EMATUM and on the Proindicus 

transactions, right?

A Credit Suisse did not do all the upsizes or increases on 

the Proindicus and the EMATUM transaction, that is correct, 

sir. 

Q So there were -- there were things that you lobbied for 

at the bank that didn't happen, right?

A I, sir, did not -- I don't recall lobbying for the 

remainder of the $350 million on the EMATUM transaction.  At 

the time that that is discussed, Mr. Boustani asked 

specifically for VTB, another bank, to do the transaction.  

In relation to the Proindicus upsizes, there is a 

similar request from Mozambique and Mr. Boustani for VTB to 

complete the upsize. 

Q So you did not lobby for those things?

A Yes, I did not lobby for those things. 

Q Now, you reviewed the Indictment in this case, correct?

A Yes, sir, I did at the time. 

Q And there are a number of different allegations that were 

made about you specifically in the Indictment, correct?

A That is correct, sir. 
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Q Some of the allegations in the Indictment about you were 

wrong, right?

A Sir, the Indictment is a very large document.  I can't 

remember all of the allegations and -- and I can't then say 

what -- what may be right, what may be wrong. 

Q Well, you are aware that you were accused of doing 

certain things in 2012 in furtherance of a conspiracy, 

correct?

A Yes, sir.  I believe you may be referring to Count Four 

of the Indictment or --

Q I am just asking the question.  

You were accused of doing certain things in 2012 in 

furtherance of a conspiracy, correct?

A I'm accused of doing certain things in 2012, sir, yes, 

that's right. 

Q And fair to say, the prosecution got that wrong, right?  

MS. NIELSEN:  Objection. 

THE COURT:  Overruled.  You may answer.  

In your view did the prosecution get that wrong when 

they referred to alleged activities in 2012; yes or no in your 

view?  

THE WITNESS:  No.  

MR. JACKSON:  Okay. 

THE COURT:  Next question. 

BY MR. JACKSON:
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Q Now, by the way, you hadn't joined any conspiracy in your 

view before the run in the forest that you talked about during 

your testimony, right?

A Before the run in the forest -- 

THE COURT:  You know, you were out of shape.  You 

put on the borrowed of clothes.  You ran into the woods.  

Unless this happened all the time.  

It sounded like a one-off to me, but I don't know.  

You're the witness.  That run.  That's the only run you talked 

about.  

THE WITNESS:  Oh, that run, Your Honor?

THE COURT:  Yes, that run.  With all due respect, 

you and I don't look like guys that do a lot of running.  

THE WITNESS:  Certainly myself, Your Honor.  

THE COURT:  All right, just speaking for myself, but 

go ahead, answer the question.

A Sorry, sir, the question -- sorry, could you kindly 

repeat the question?

Q It's not your view that you were -- that you enjoined any 

conspiracy before this run in the forest takes place, correct?

A No, that's not correct.

Q Okay.  Now -- 

THE COURT:  Well, when did you join the conspiracy 

in your view?  

THE WITNESS:  Your Honor, unfortunately, I believe 
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that I'm part of the conspiracy when I have awareness that my 

boss, Andrew Pearse, had taken kickbacks. 

THE COURT:  When do you think that was, what date?  

What month?  What year?  

THE WITNESS:  Your Honor, that was in the first two 

weeks of March 2013. 

THE COURT:  Next question.  

MR. JACKSON:  Thank you, Judge.  

THE COURT:  You're welcome. 

BY MR. JACKSON:

Q Now, one of the things that you also discussed during the 

course of your direct examination was this time period between 

when you were first arrested and when you came to the 

realization that you were going to plead guilty.  

Do you recall that?  

A Yes, sir. 

Q And what you said is that it took you some time to work 

out with your counsel, ultimately, what you were going to do; 

right?

A That is correct, sir. 

Q And, in fact, I'm correct, aren't I, that initially your 

reaction was that you were going to fight the charges in this 

case, correct?

A That is correct, sir, initially I contested extradition. 

Q And what you learned, one of the things that you learned 
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during the time that you were contemplating fighting 

extradition, was that Mr. Boustani was in jail in Brooklyn, 

right?

A I don't -- 

MS. NIELSEN:  Objection. 

THE COURT:  Overruled.  

You may answer.

A I don't know the specific location, sir, but yes, I was 

under -- I was aware that he was arrested. 

Q And one of the things that you were strategizing about 

was trying to figure out how you could avoid ending up in 

jail, right?  

MS. NIELSEN:  Objection. 

THE COURT:  Overruled.  

A Sir, I don't think I have any strategy that necessarily 

avoids jail.  At the time I was thinking through what is the 

best way to address the fact that I have done something wrong 

and how do I move forward with that. 

Q You talked about this case with some of your friends in 

London before you ended up cooperating, right?

A With friends in London?  I'm not sure what you mean, sir. 

Q Well, did you talk about this case with anybody, the fact 

that you had been charged?

A No, sir. 

Q You discussed it with no one?
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A Only my wife, sir. 

Q And the fact of the matter, though, is at some point in 

between the point where you were initially deciding, when you 

were initially deciding to contest extradition in the middle 

of the year, you made the decision that you were going to 

cooperate with the government, correct?

A That is correct, sir, I contested and cooperated with the 

government around the middle of 2019. 

Q You did not plead guilty to all the charges in the 

Indictment, correct?

A That is correct, sir. 

Q Fair to say, it was not your belief at the time that you 

were going through your activities in connection with the 

Mozambican deals that you were attempting to defraud 

investors?

A Sir, apologies.  Could you say the question again, 

please?  

Q Yes, yes, of course.  

It's fair to say, correct, that at the time that you 

were dealing with the Mozambican transactions, it was not your 

belief that you were attempting to defraud investors?

A Sir, I omitted from investors the fact that I had 

received kickbacks. 

Q Right.  

A So that was an omission, and in that sense the full truth 
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was not disclosed to investors. 

Q Right.  The question I'm asking you, though --

A Oh. 

Q -- not your understanding right now, what I'm saying is 

at the time you did not believe that you had the -- that you 

were intending to defraud investors, did you?

A Sir, but I was aware at the time that I was receiving 

kickbacks that were undisclosed.  So I think at the time it's 

the same understanding. 

Q Now, one of the things that you talked about during the 

course of these -- your direct testimony was the fact that the 

MAM shipyard transaction takes place after you are no longer 

involved, right?

A Sir, I am not sure of the timing of the MAM transaction.  

That was a transaction that was solely undertaken by a 

separate bank, VTB. 

Q You had no role in that, correct?

A That is correct, sir, I had nothing to do with MAM. 

Q And the specific charge that you have pled guilty to in 

this case is money laundering, correct?

A Conspiracy to commit money laundering, that is correct, 

sir. 

Q I'm correct that you never had any understanding during 

the time period that you were involved in the Mozambican deals 

about any payments being made in Mozambique, correct? 
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A Sir, can you be more specific?  

When you say payments in Mozambique, do you mean 

loan payments?  Do you mean -- 

Q Well, you never had any awareness of any payments to 

Mozambican officials, correct?  

A That is correct, sir.  

Q And one of the reasons that you set up the account that 

you set up during the course of this case in Abu Dhabi was for 

tax purposes, correct?

A That is not correct, sir. 

Q Now, you talked about your familiarity with the various 

training documents associated with Credit Suisse, correct?

A Yes, sir, I did. 

Q I'm correct that as far as you know, Jean Boustani has 

never been involved in any training in Mozambique -- I mean at 

Credit Suisse, correct?

A Training at Credit Suisse, I am not aware of any training 

that Mr. Boustani partook in at Credit Suisse.

Q He's never been an employee of Credit Suisse, right?

A As far as I know, sir. 

Q There was never a point where you shared with him the 

training manuals that you had at Credit Suisse, right?

A That is correct, sir.  I have no recollection of sharing 

any manual at all.  

Q And you never discussed with Jean Boustani any of the 
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specific accounting at Credit Suisse, correct?

A I don't recall any conversation about accounting at 

Credit Suisse. 

MR. JACKSON:  Just one moment, Your Honor.

(Pause.)  

BY MR. JACKSON:

Q Now, one of the things that happened before you actually 

came in and cooperated with the government is that you ended 

up testifying before the FCA, correct?

A That is correct, sir. 

Q And you were asked a couple of questions about your 

testimony before the FCA during the course of your direct 

examination.  Correct? 

A Yes, sir. 

Q And during that testimony before the FCA, am I correct 

that your testimony on direct was that you left certain things 

out?

A I -- I'm sorry, I don't recall that. 

Q Is it your testimony today that your testimony before the 

FCA was accurate or inaccurate?

A Sir, my testimony to the FCA was accurate to the 

questions that they asked me. 

Q And one of the things that you talked about during the 

course of your direct examination was this idea that you 

needed to review your FCA obligations in order to understand 
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whether there was any duty that you might have had to disclose 

additional information, correct?

A Yes, sir. 

Q And you haven't done that yet, correct?

A I have not done that, sir. 

Q And what you were talking about when you talked about 

that is the idea that the information that you provided, you 

don't believe that it was improper unless there was some 

specific duty on you to disclose additional information to the 

FCA, correct?

A I'm sorry, could you say the question again?  

Q Sure.  

What you meant when you were citing the potential 

duty that you needed to investigate is that it's your belief 

that your testimony to the FCA was not improper unless there 

was some specific duty that you had to disclose that 

additional information to the FCA; right?

A Sir, the interview that I undertook with the FCA is 

something that is separate from the -- my understanding, 

sorry, is that it is separate from my general duties or 

obligations that I may have in relation to the FCA.  

In relation to the interview that I had with the 

FCA, I answered accurately to all the questions that were 

asked of me.  

In relation to any other overarching obligations 
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that I may have to the FCA, as I registered in I recall the 

year 2000, which is obviously a number of years ago, there may 

be some obligations where I had to disclose other things to 

them, separate from the -- the testimony or the interview that 

I had with them.  And that is something that I'm unsure of 

what the obligations are. 

Q Okay.  But what you're talking about is the idea that you 

don't believe that that testimony was inappropriate, right?

A Sir, I don't know about inappropriate, but I answered 

accurately. 

Q And you are not aware, as you sit here today, whether you 

had a duty to provide more information in that interview or 

not, right?

A Yes, sir, that is correct.

Q Now, one of the things -- by the way, during the course 

of this interview they asked you a number of different 

questions about your role in these transactions and your 

involvements with Mr. Pearse and Ms. Subeva, correct?

A Yes, sir, I recall that. 

Q And at no point during the time that you were talking to 

the FCA did you mention this run through the forest, did you?

A That is correct, sir, I did not. 

Q In fact, when the FCA asked you pointblank whether you 

knew at the time that Pearse and Subeva left Credit Suisse, 

why they left or where they were going, your answer was that 
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you had no idea, correct?

A And that was my accurate recollection at the time, sir.  

Q But you did know, you had been told where they were 

going, correct?

A No, sir, that's not correct.

Q Well, at some point Mr. Pearse told you that he was 

leaving to go to Palomar, right?

A At some point, sir, not when he left. 

Q He told you while he was still at Credit Suisse that he 

was going to go start this fund Palomar, didn't he?

A No, sir, that's not correct.

Q Okay.  Well, he told you he was going to go start a fund, 

right? 

A He was looking at a fund idea, sir, when he left. 

Q Right.  And he asked for your help with it?

A To review it, yes, sir. 

Q Just to review it?

A Yes, sir. 

Q Okay.  And you did review it, correct?

A I looked at some aspects of it, yes, sir. 

Q And you knew that Ms. Subeva was going to be helping him 

with this, right?

A With what, sir?  

Q With the fund that he was going to start.

A I'm not sure it was a fund that she was leaving Credit 
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Suisse to help him with. 

Q Well, you knew that she was going to be leaving Credit 

Suisse, right?

A Yes, sir, I did. 

Q Actually, I want to -- I want to just ask you 

specifically, I'd like to show you what's been marked as SS-9.  

THE COURT:  In evidence or not in evidence?  

Do you want to move its admission or do you just 

want to show it to the witness and opposing counsel?  

MR. JACKSON:  Your Honor, I will offer its 

admission.  

THE COURT:  Any objection to the admission of 

3500-SS-9?  

MS. NIELSEN:  No objection, Your Honor. 

THE COURT:  I'd admitted. 

(Government's Exhibit 3500-SS-9 was received in 

evidence.) 

THE COURT:  You may publish it to the jury.  

(Exhibit published.) 

MR. JACKSON:  Thank you, Judge.  

Can we go to page 15 of this document?

BY MR. JACKSON:

Q And you see what happened is, you see there is an "SS" 

right, and that refers to you, correct?

A That is correct, sir.  
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Q Those are your transcribed answers during what was an 

oral interview at the FCA, correct?

A That is correct, sir. 

Q Can you remind the jury what the FCA is?

A Sir, the FCA stands for the Financial Conduct Authority. 

Q And the question that you were asked is:  

"Can you tell me, did you know at the time when 

Andrew Pearse -- I think Detelina left first, and then Andrew 

Pearse and Dominic Schultens subsequently left CS."  

Do you see that? 

A Yes, sir, I do.  

Q Okay.  And the question is:  "Did you know at the time 

where they went?"

A Yes. 

Q Right?

A That is correct. 

Q And then there is some discussion here about who left 

first, right?

A That is correct, sir. 

Q And they're asking about Andrew Pearse, Dominic Schultens 

and Detelina Subeva leaving, correct?

A That is correct, sir. 

Q And then the question is:  "Did you know at the time 

where they went?"  

Right? 
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A Yes. 

Q Your answer was "no"; right?

A Yes, sir. 

Q That was a lie?

A No, sir. 

Q Okay.  So, then the question is:  "So when they left they 

didn't tell you where they were going?"  

Right?

A Yes, sir. 

Q And your answer is:  "I don't think they...  I can't 

recall, but I don't think they left at the same time.  I 

thought it was...  From memory --" 

MR. JACKSON:  Can we go down, please, Mr. McLeod?

BY MR. JACKSON:

Q "It was a couple of months apart."  And then you said:  

"No, they didn't really say, to be honest."  

Right?

A Yes, that's right. 

Q Then you said:  "I remember at the time we were all 

taking bets that they'd turn up at Deutsche Bank, but I guess 

that didn't happen."

A That's right, sir. 

Q And then you said, "so when" -- and then the question was 

posed to you:  "So when did you first learn that they'd joined 

Palomar?"  
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Correct?

A Yes, sir. 

Q And your answer is:  "I can't remember.  That was a lot 

later, to be honest with you.  I can't remember when he 

approached me" -- 

THE COURT:  Whoa, whoa, a littler slower.  Usually 

you are on the Rader path, but you are speeding up a bit.  We 

all do when we read, so back to Rader, away from Chris Rock.  

MR. JACKSON:  Of course, Judge. 

BY MR. JACKSON:

Q You see that question, there, right?

A Yes, I do, sir. 

Q And, in fact, what is the time period that you're talking 

about here when Schultens had left, as well as Subeva and 

Singh -- and Subeva and Pearse to go -- had all left CS.  

What is that?

A Sir, Andrew left on or slightly after the 25th of June 

2013.  And Detelina Subeva, I believe, leaves at the end of 

July 2013.  Dominic Schultens, I can't remember.  

Q Whatever the case may be, you knew, regardless of what 

the name was, that Mr. Pearse was leaving to go start a fund, 

right?

A No, sir. 

Q Okay.  

MR. JACKSON:  Can we take this down?  
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BY MR. JACKSON:

Q And by the way -- oh, let me just look at one more thing 

here.  

MR. JACKSON:  Can we go to page 16 of that document?  

(Exhibit published.) 

MR. JACKSON:  And actually, the bottom of 15 and the 

top of 16. 

BY MR. JACKSON:

Q The question is:  "Right, and when you found out they 

were at Palomar, did you wonder why the person you reported to 

and then someone who you reported to had both gone to Palomar 

but there had been no approach to you?"  

Right?

A Yes, sir. 

Q And there was no approach to you?

A Yes, sir, that's correct.

Q And then you said:  "I guessed I wasn't part of the 

club"; correct?

A That is right, sir. 

Q Okay.  All of that was a lie to the FCA, correct?

A No, sir, that's accurate. 

Q Now, I just want to go back to the time that you were in, 

that this day happens of a forest run.  

What is the date of the forest run again? 

A Sir, I can't remember the specific date, but it is in 
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proximity to after Andrew Pearse leaves, and that's the 25th 

of June 2013.  So shortly after that. 

Q Okay.  And so, what did Andrew Pearse tell you he wanted 

you to come meet him for?

A Sir, he just said he wanted to catch up with me. 

Q Right.

A We were good friends. 

Q And you went and you showed up in your normal clothes, 

right?

A Yes, sir.  

Q And then I think you said you borrowed some shoes and 

some sweatpants from him?

A Yes, sir. 

Q Okay.  And you've never been running with Andrew Pearse 

before, have you? 

A No, I had, like sometimes at lunch.  It was rare, but we 

would jog around Canary Wharf. 

Q And Detelina Subeva is there and Mr. Petrosius is there?

A That is correct, sir.  

Q And then you decide to go for this run after Andrew 

Pearse proposes it through the forest? 

A That is right, sir. 

Q What forest was it?

A I don't know, sir, but it wasn't far from his house.  

Q And just so that I'm clear, did Detelina Subeva actually 
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run through the forest with the two of you and then split off 

or was she already in the forest when you got there?

A She was at the forest when we got there. 

Q Okay, so you ran into the forest from his home -- 

A No, no, that's not accurate, sir. 

Q Okay, okay.

A I drove by car. 

Q You drove by car and you met him at his home? 

A No, sir.  If I may, may I describe to you?

Q I'm just asking you.

A Okay. 

Q Did you meet him at his home?

A Yes, sir. 

Q Okay.  And that's where you changed into the clothing 

that you were going to use to run through the forest, right? 

A Yes, sir. 

Q And then you went to the forest with Mr. Pearse?

A By car. 

Q By car, right?

A And I -- I can't recall -- 

Q Just asking, by car?

A Yes, by car. 

Q Okay.  And when you got there Ms. Subeva was already at 

the forest?

A That is right. 
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Q And then you started running with Ms. Subeva and 

Mr. Pearse, the three of you were running through the forest 

initially?

A I can't remember if Ms. Subeva was to run. 

Q Okay, but at some point she splits off and goes in a 

different direction in the forest is your testimony, right?

A She and Petrosius. 

Q So Mr. Petrosius was also at the forest when you got 

there, right?

A No, Mr. Petrosius was at Andrew's house already.  So when 

I -- I was at -- I had come to Andrew's house by railway.  So 

there's a railway over-ground line that goes from central 

London to new his house, Andrew Pearse's house.  And I am 

picked up at the railway station by car by Andrew Pearse and 

Antanas Petrosius.  We go by car from the railway station to 

Andrew Pearse's house.  Then from there, we proceed to the 

forest by car; me, Mr. Pearse, Mr. Petrosius, to the forest, 

which is not too far.  And there is where we meet Ms. Subeva.  

Q Okay.  And so you don't remember, did Mr. Petrosius run 

with you initially in the forest with Mr. Pearse?

A I don't recall, but I think it's unlikely. 

THE COURT:  You know, Mr. Jackson, I will give you a 

lot of latitude, but at some point you are morphing into 

"Who's on first." 

MR. JACKSON:  Understood, Judge.  I'm moving on.  
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THE COURT:  Please.  

Q Now -- 

THE COURT:  Run on, if you wouldn't mind, or jog on, 

but really, I think we really ought to try to focus it. 

MR. JACKSON:  Absolutely, Judge, let me move 

forward. 

THE COURT:  Thank you, I appreciate it as a 

non-runner. 

BY MR. JACKSON:

Q To be very clear, at any point did the prosecutors ask 

you or tell you that neither Mr. Pearse nor Ms. Subeva 

remembered this incident, did that ever happen?

A No, sir. 

Q Okay.  One of the things that occurred during the course 

of these transactions is you ended up working at Credit Suisse 

to make sure that appropriate legal counsel was hired in 

connection with these deals, right?

A Sir, when you say I ended up, that's the bit that is 

slightly unclear to me in your question. 

Q Well, certainly, you are one of the people who was 

responsible for helping to identify law firms to work on these 

transactions, correct?

A No, sir.  There's a Legal Department that selects law 

firms we can work with. 

Q And you're familiar with the law firm Simmons & Simmons, 
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right? 

A Yes, I am, sir. 

Q You are one of the people who suggested that Simmons & 

Simmons be used on this transaction, right?  

A Yes, I did. 

Q Okay.  And the reason that Simmons & Simmons was counsel, 

local counsel, for both Proindicus and EMATUM, right?

A Local counsel; no, sir.  I remember their role being 

different. 

Q Okay, but they had a role in this case, correct?

A They did, yes, sir. 

Q And you were the person that suggested that the 

Mozambican companies utilize Simmons & Simmons, correct?

A No, sir, it was broader than that.  It was the Mozambican 

companies and the Government of Mozambique that we offered 

legal advice, which we were happy to pay for, for -- to make 

sure that they understood the documents appropriately. 

Q Right.  One of the reasons that you were recommending 

this counsel is because you wanted to make sure that the 

Mozambicans actually understood all the documents at issue, 

right? 

A That is correct, sir. 

Q It was your desire for that component of the process to 

be fair, right?

A Mine, and there was a policy at Credit Suisse for it to 
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be engaged that people should understand the documents that 

they use.  And so if we can help by offering lawyers and 

paying for those lawyers, that was something that we would do 

at Credit Suisse. 

Q Okay.  

MR. JACKSON:  Actually, can we call up DX-1591?  

I would like to offer in evidence.  We can show it 

to counsel. 

THE COURT:  Any objection?  

Just publish it to counsel and the Court.  

Any objection to Defendant's Exhibit 1591?  

MS. NIELSEN:  No objection, if we can get a copy, 

please.  Thank you. 

THE COURT:  You have a copy now.  Any objection?  

MS. NIELSEN:  No objection. 

THE COURT:  Admitted.

(Defense Exhibit 1591 was received in evidence.) 

THE COURT:  You may publish.  

(Exhibit published.) 

BY MR. JACKSON:

Q And this is your language, correct, Mr. Singh?  

Do you see this, this is an e-mail that you were 

sending to Ms. Subeva and to Mr. Pearse in January of 2013, 

right?

A Yes, sir. 
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Q And you write:  -- the subject is "Contract"? 

A Yes, sir. 

Q And you write:  "Did they agree to take counsel?"  

Right?

A Yes, I've written that. 

Q "If so, let's get S&S to advise as we did on Ghana."  

Correct?

A That is correct, sir. 

Q And what you're talking about is you want Simmons & 

Simmons to play a similar role in this transaction that they 

did in a transaction that Credit Suisse did in Ghana, right?

A I believe so, sir; yes. 

Q You wanted the project to be on solid legal footing, 

right?

A Yes, sir. 

Q And you wanted all these projects to be on solid legal 

footing, right?

A Yes, sir. 

MR. JACKSON:  We can take this down.  

BY MR. JACKSON:

Q One of the other things you talked about is this 

subvention fee during your direct testimony, right?

A That is correct, sir. 

Q Now, I'm correct, a subvention fee is a standard device 

that's utilized in a number of different transactions similar 
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to these kinds of transactions, right?

A I wouldn't call it a standard construct, but it's been 

used on multiple transactions. 

Q It's a relatively commonplace device, right?

A In emerging markets.  Maybe for these transactions it's 

been used before, yes. 

Q In fact, one of the things that you told the FCA is that 

subvention fees aren't anything that is novel or new or 

innovative, right?

A Yes, sir. 

Q You told the FCA that you've seen it on a number of 

different deals, correct?

A I have seen it on other deals, yes, sir.  

Q And it's also a fact that you told the FCA that a 

subvention fee can be seen as a big positive that you're 

supporting the country and the deal, right?

A It's often seen as a positive by the borrower in the 

transaction, that you are supporting it. 

Q You didn't believe that the use of a subvention fee in 

this case was something that was harmful to the investors, did 

you? 

A No, the subvention fee, in and of itself, as a concept is 

not harmful to investors.  

Q Now, during the course of putting together the subvention 

fee in connection with these transactions, you had a number of 
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different communications with Mr. Pearse, right?

A Yes, sir, that's correct.

Q Just to be clear, at this point, as you sit here now, you 

understand that over the course of the time that you were 

involved with the Mozambican transactions, Mr. Pearse lied to 

you on a number of different occasions, right?

A I'm not sure I would agree with that. 

Q Well, one of the things that you know he lied to you 

about was the fact that he was romantically involved with 

Ms. Subeva, correct? 

A He did disclose that fact to me, sir. 

Q Right, but initially you asked him that directly and he 

lied to you about it, right?

A Sir, I don't recall when I asked him, but I know that he 

reveals this to me at the point when he's leaving Credit 

Suisse.  So around June -- 25th of June, 2013. 

Q Okay.  

MR. JACKSON:  One moment, Your Honor.  

THE COURT:  Of course.

(Pause.) 

THE COURT:  Mr. Jackson, would this be a good time 

to take a quick 15-minute break, so you can get through your 

notes and continue to log on?  

I don't want to interrupt your cross. 

MR. JACKSON:  No, this would be a great time.  
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THE COURT:  Okay, why don't we do that.  

Ladies and gentlemen, do not talk about the case.  

We are going to take our 15-minute break.  

Do not talk about your examination, sir.  Thank you 

very much.  

We will see you in 15.  

(Jury exits.) 

THE COURT:  You may step down, sir.  Thank you.  

Please leave the courtroom and do not talk with anyone, 

including your counsel, during the break about your testimony.  

Please leave the courtroom now, sir.  

(Witness steps down.)  

THE COURT:  All right, you may be seated, ladies and 

gentlemen.  The jury has left the courtroom.  The witness is 

in the process of leaving the courtroom.  

Do we have any procedural issues we need to address 

in the presence of the defendant while the jury is out of the 

courtroom?  

Anything from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Anything from defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right, we will take our 15-minute 

break.  We will see you in 15 minutes.  

MS. MOESER:  Thank you, Your Honor.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - cross - Jackson

SAM     OCR    RMR    CRR     RPR

3069

MR. BINI:  Thank you, Your Honor.  

THE DEFENDANT:  Thank you, Your Honor.

(Recess taken.)  

(In open court.)

THE COURTROOM DEPUTY:  All rise.  

(Judge WILLIAM F. KUNTZ, II entered the courtroom.) 

THE COURTROOM DEPUTY:  Judge Kuntz presiding.  

THE COURT:  Thank you.  

We have the appearances, and can we have the 

defendant produced, please.  

Thank you.

(Defendant entered the courtroom.)

THE COURT:  Welcome back.  

THE DEFENDANT:  Thank you.  

THE COURT:  Do we have any procedural issues to 

address before we bring in the jury?  

MR. BINI:  Not for the Government. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Thank you.  

You may be seated, ladies and gentlemen.  The jury 

will be coming in.  

Mr. Jackson, would you bring the jury in?  Have the 

witness come back to the stand.  

Thank you, Mr. Singh.

(Witness enters the courtroom and resumes the 
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stand.)  

(Jury enters.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, thank you for your promptness.  Please be 

seated.  

Ladies and gentlemen of the public, please be 

seated.  

Sir, I am going ask you, as I said I would, have you 

spoken with anyone, including your counsel, during the break?  

THE WITNESS:  No, I have not, Your Honor.  

THE COURT:  Thank you.  

Please continue, sir.  

MR. JACKSON:  Thank you, Your Honor.

CROSS-EXAMINATION CONTINUES

BY MR. JACKSON:

Q Now, Mr. Singh, when we left off I was asking you if you 

recalled Mr. Pearse lying to you about his relationship with 

Ms. Subeva.  

Do you recall that?

A I recall that, sir; yes, sir. 

Q And you recall that Mr. Pearse did lie to you when you 

initially asked him about that, right?

A Sir, I don't recall that.  I recall Mr. Pearse told me of 

his affair when he was leaving Credit Suisse. 

Q I want to show you a document that is marked 3500-SS-1.  
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THE COURT:  Just for the witness and opposing 

counsel?  

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Okay.  

MR. JACKSON:  Excuse me, 3500 material SS-1-B. 

THE COURT:  Again, just for the witness and counsel.  

MR. JACKSON:  Thank you, Judge.  

And can we go to page 8 of that document?  Let's go 

to page 7 first.  

THE COURT:  It is pretty faint.  You are going to 

have to blow it up and highlight it a bit, either the entire 

page or the portion you want.  

MR. JACKSON:  Yes, Your Honor.  

Mr. McLeod, can you blow up just the second and 

third paragraph here?  

THE COURT:  Thank you.  

MR. JACKSON:  Thank you. 

BY MR. JACKSON:

Q Mr. Singh, I'd like to ask you just to read this to 

yourself and then I am going to ask you a question.

A Okay, sir.  Thank you.

(Pause.)

Q You've read that, Mr. Singh? 

A I have read that, yes. 

Q Does that refresh your recollection that Mr. Pearse lied 
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to you when you initially asked him about his relationship 

with Ms. Subeva?

A No, sir. 

Q Okay.  You told the Government that, though, correct?

A Yes, sir, but -- can I -- 

THE COURT:  Next question.  

MR. JACKSON:  Would you take that down?

BY MR. JACKSON:

Q Now, I'm correct, right, that in terms of your 

discussions with Mr. Pearse about the subvention fee, when is 

it that he told you his conversations with Mr. Boustani about 

the subvention fee first happened?  

A So that was in the first two weeks of March, as I recall. 

MR. JACKSON:  And I'd like to offer a document that 

is marked as GX-2183.  

THE COURT:  Any objection to GX 2183 being admitted 

into evidence?  

MS. NIELSEN:  No, Your Honor, if we can get a copy.  

THE COURT:  You can get a copy.  And it's admitted. 

(Government's Exhibit 2183 was received in 

evidence.) 

MR. JACKSON:  Thank you, Your Honor.  

THE COURT:  You may publish for the jury. 

MR. JACKSON:  Thank you, Judge.  

(Exhibit published.) 
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MR. JACKSON:  And can we please, Mr. McLeod, blow up 

the bottom part of this?

BY MR. JACKSON:

Q Now, you see, Mr. Pearse [sic], this is an e-mail from 

Mr. Pearse to you and Ms. Subeva, right?

A That is correct, sir. 

Q And this is in February of 2013, correct?

A That is correct, sir. 

Q And you see that he writes:  By the way, I'm having a bit 

of a debate with Jean regarding the subvention fee -- the sub 

fee.  

Do you see that?

A That is correct, sir. 

Q And you understand sub fee to be the subvention fee, 

right?

A That is correct, sir. 

Q And he writes:  "He is claiming it's too high, they can't 

afford, et cetera, as costs have risen."

Right?

A That is correct, sir. 

Q He writes:  "Apparently, he has a better offer from 

someone."

Right?

A That is correct, sir. 

MR. JACKSON:  Okay, can we take this part down and 
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just look at the top?  

BY MR. JACKSON:

Q Now, this is all in February before the first 

conversation that Mr. Pearse actually had with Mr. Boustani, 

as he relayed it to you, correct?

A No, that's not correct, sir.  

(Continued on the following page.)
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BY MR. JACKSON:  (Continuing.)  

Q Okay.  Now up here, you see he writes:  He wants to 

reduce it by one-third.  

THE COURT:  "He" being?  You said he writes.  "He" 

being whom?  

MR. JACKSON:  I'm sorry, Your Honor.  

BY MR. JACKSON:  

Q Andrew Pearse writes:  He wants to reduce it by 

one-third, right? 

THE COURT:  "He" being?  

MR. JACKSON:  That's a good question, Your Honor. 

BY MR. JACKSON:  

Q Who do you understand him to be referring to when he 

writes he, Mr. Singh? 

A So if I could read the e-mail. 

Q Please read it, please.

A It's slightly -- yes. 

MR. JACKSON:  Mr. McLeod, if you can blow up the top 

part. 

A (Reviewing.) 

It's referring to Mr. Jean Boustani. 

Q Right.  And he writes:  He wants to reduce it by 

one-third, right there; right?

A That is correct, sir. 

Q And your understanding is that by he, he's referring to 
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Mr. Boustani? 

A That is correct, sir. 

Q You understand this whole e-mail that Mr. Pearse was 

sending you and Ms. Subeva at this point, this is an artifice; 

right?

A What do you mean by artifice?  

Q You understand that he's lying to you about the 

conversation; right?

A Sir, I don't understand that. 

Q So you don't know as you sit here right now whether 

Mr. Pearse was lying or not, do you? 

A Lying where, sir?  In this e-mail?  

Q In this e-mail.

A So, I have -- yes, I have no doubts either way. 

Q You have no doubts either way as to whether Mr. Pearse 

was lying or not? 

A I have no reason to believe that he is lying and no proof 

that he isn't lying. 

Q It's a fact that you were one of Mr. Pearse's closest 

friends during the time that you were working with him at 

Credit Suisse; right?

A That's right. 

Q He called you Uncle because of his closeness to your 

family; right?

A I'm not sure he called me Uncle because of that, but at 
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some stage there's a nickname that comes from him and he calls 

me Uncle. 

Q And, in fact, you were the executor at one point for 

Mr. Pearse's estate; right?

A I don't recall that, sir. 

MR. JACKSON:  I'd like to mark a document marked DX 

1825. 

THE COURT:  Any objection to DX 1825?  

MS. NIELSEN:  Your Honor, may I have a moment?  

THE COURT:  You may.  

(Pause in proceedings.) 

MS. NIELSEN:  Objection, Your Honor. 

THE COURT:  Overruled.  

(Defense Exhibit 1825 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

MR. JACKSON:  Thank you. 

BY MR. JACKSON:

Q Do you see this document, Mr. Singh? 

A Yes, sir, I do. 

Q And you know andrewjpearse@co.uk to be one of the e-mail 

addresses that Mr. Pearse utilized; right? 

A I understand that to be the case, yes, sir, I do. 

Q And the subject is:  Your will? 

A Your -- 
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Q Your will.  

A Right. 

Q You see that? 

A Yes, I see it at the top. 

Q And you see he writes under Executors, number one, Surjan 

Singh with an address; right?

A I see that's written. 

Q You're the only Surjan Singh that you're aware that 

Mr. Pearse knows; right?

A As far as I know, yes. 

MR. JACKSON:  We can take that down.  

BY MR. JACKSON:   

Q You testified on direct examination that you took a look 

at this Liechtenstein investment fund for Mr. Pearse?

A Yes, I did, sir. 

Q To be clear, Liechtenstein is a part of Europe; right?

A Yes, that's correct. 

Q At the time you were living in London; right?

A That's correct, sir. 

Q Liechtenstein is about 750 miles away from London; right?

A I don't know how many miles it is, sir. 

Q You've been to Liechtenstein; right?

A I have, sir. 

Q It either I sa few-hours flight or, like, a day's drive 

at most; right?
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A I don't recall, to tell you, but it's in mainland Europe. 

Q It's several countries away from England; right?  

A Yes, sir. 

MR. JACKSON:  Can we -- may we display, Your Honor, 

Mr. Singh's testimony at transcript 2865?  

THE COURT:  Any objection to the testimony at 2865, 

showing it to both counsel?  

MS. NIELSEN:  No objection. 

THE COURT:  You may publish, admitted. 

(Defense Exhibit 2865 received in evidence.) 

(Exhibit published.)

MR. JACKSON:  If we can blow up the bottom part. 

THE COURT:  What line?  

MR. JACKSON:  Sorry, Your Honor; from 14 down to 25. 

THE COURT:  Yes, go ahead. 

BY MR. JACKSON:  

Q And you see your testimony was that Mr. Pearse was 

interested in this fund idea, this concept? 

THE COURT:  Just to be clear, it's his testimony in 

this case. 

MR. JACKSON:  Yes, judge. 

THE COURT:  You mentioned the SEA earlier. 

MR. JACKSON:  Thank you, Judge. 

BY MR. JACKSON:  

Q This is your testimony from this case; right?
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A That is correct, sir. 

Q Right.  And what you're talking about is the fund idea 

that you were discussing with Mr. Pearse, right? 

A That I reviewed with Mr. Pearse, yes. 

Q Okay.  And if we can just continue onto the next page, 

the question was, why was Mr. Pearse discussing this with you 

and your answer was that because he wasn't -- he wasn't 

familiar with funds; right?

A That is correct, sir. 

Q And, in fact, you were both people who had worked in debt 

stuff; right?

A That's correct, sir.  We both worked in debt. 

Q That's what you meant when you said we were debt people, 

we were loans people? 

A Yes, that's correct. 

Q And he said he wanted another pair of eyes; correct? 

A Yes, sir. 

Q And then at 2868, if we can go down a little bit to line 

21, you see that he was asking -- you see that you were asked 

if you ever heard that Andrew Pearse was associated with 

Palomar Capital Advisors after that; right?

A Yes, sir, I do. 

Q And if we go to the next page the question was posed to 

you, is that the same Palomar Capital Advisors that you looked 

at in Liechtenstein, and your answer was you believe so but 
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you can't be certain; right?

A That is correct, sir. 

Q And just a little bit more down -- actually, let's go to 

the next page.  

MR. JACKSON:  Sorry.  Go back one page Mr. McLeod.

Q Do you see there the question was posed to you:  Were you 

going to be involved with him in this fund after providing 

some initial eyes on services; right?

A Yes, sir, I see that. 

Q And your answer was:  No, ma'am.  

A That's correct, sir. 

Q Do you recall when you answered this question you 

actually laughed a little bit?  Do you recall that? 

A I don't recall that specifically. 

Q Okay.  And then you were asked, were you asking to be an 

investor in any way and were you going to be an employee and 

to both of those, you said:  No.  Right? 

A That is correct, sir. 

Q Now, we looked at Government Exhibit 1843 -- 

MR. JACKSON:  May we display 1843 already in 

evidence, Your Honor?  

THE COURT:  Yes, of course.  It's in evidence you 

may display it to the jury and the witness. 

(Exhibit published.) 

BY MR. JACKSON:  
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Q We looked at this document.  This is your ADCB bank 

account statement; right?

A That is correct, sir. 

Q And you got $2 million in documents directly from 

Mr. Pearse in September and October of 2013; right?

A No, sir.

Q Okay.  Well, you got $2 million in payments in September 

and October of 2013; correct? 

A Yes, sir, I do recall that. 

Q Okay.  And is it your testimony today that you -- 

withdrawn.  

You also received an $800,000 payment from a company 

called Logistics International on October 23, 2013; right?

A So, I can't remember the specific dates but that sounds 

right. 

MR. JACKSON:  I would like to offer a document 

marked as DX 2016.  

THE COURT:  Publish it to your adversary and the 

Court.  

Any objection to DX 2016?  

MS. NIELSEN:  Objection, Your Honor. 

THE COURT:  Overruled.

(Defense Exhibit 2016 received in evidence.) 

THE COURT:  You may publish it. 

(Exhibit published.) 
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MR. JACKSON:  Thank you, Your Honor. 

BY MR. JACKSON:

Q Can you see it here, Mr. Singh? 

A Yes, I see the e-mail. 

Q Again, you recognize this as Mr. Pearse's Hotmail 

address; is that right? 

A Yes, I do. 

Q Markus Kroll is one of the individuals that you met with 

in connection with the Liechtenstein fund; right?

A That is correct, sir. 

Q And of course you know who Ms. Subeva is; right? 

A Yes, I do.   

Q And that's one of her e-mail addresses; correct? 

A I mean, it's her name, but --  

Q Okay.  So you see it says:  Lady and gentlemen, for 

Mr. Pearse, I have a Palomar partners meeting next Wednesday.  

My proposed agenda is below.  Correct? 

A Yes, I see that, sir. 

Q And then what he writes down here under Lina, topic seven 

is Surj's slides, right? 

A Yes, I see that. 

Q The whole point of this is that you hadn't just been a 

pair of eyes, you understand that what he was talking about 

was that you had prepared detailed slides in connection with 

the putting together of this fund; correct? 
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A No, sir, that's not correct. 

Q Well, you had prepared slides; right?

A In 2013 when I'm a pair of eyes reviewing this fund I 

believe I prepared slides. 

Q Right.  And these are detailed slides; correct? 

A Not really, sir, no. 

Q Well, let me show you what has been marked as DX 2018-A.  

MR. JACKSON:  And, Your Honor, may I offer DX 

2018-A?  

THE COURT:  Is it in evidence?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Show it to your adversary and see if 

they have any objection.  

Any objection to this exhibit?  

MS. NIELSEN:  Your Honor, just a moment.  We can't 

see it on the screen. 

THE COURT:  I see one page of it.  Is it a 

multiple-page document, sir?  

MR. JACKSON:  Yes, Your Honor. 

MS. NIELSEN:  Your Honor, is there a cover e-mail?  

THE COURT:  Do you have the entire document?  Did 

you give the entire document to opposing counsel or the front 

page?  

MR. McLEOD:  This is the entire exhibit. 

MR. JACKSON:  This is DX 2018-A, Your Honor. 
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THE COURT:  Look through it and see if you have any 

objection. 

MS. NIELSEN:  The Government objects, Your Honor. 

THE COURT:  Can you scroll through so I can see the 

entire document?  

All right, I apologize to the jury.  We have to have 

a brief sidebar about this one. 

MR. JACKSON:  Thank you, Judge.  

(Sidebar held outside of the hearing of the jury.)

(Continued on next page.)
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(The following sidebar took place outside the 

hearing of the jury.)   

THE COURT:  May I have a copy of the document, 

please?  

Okay, Mr. Jackson.  Mr. Jackson, what is this 

document?  

MR. JACKSON:  Your Honor, this is a document, these 

are slides that were put together by Mr. Singh in connection 

with this -- in connection with this proposal. 

THE COURT:  You understand these to be documents put 

together by the witness?  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  All right.  Do you have any reason to 

believe that that's not true?  

MR. JACKSON:  There's nothing on this that indicates 

that Mr. Singh either created these documents or received 

them. 

THE COURT:  I understand that, but my question is do 

you have any reason to believe -- we've got a representation 

from counsel that Singh prepared these documents. 

What's the basis of your understanding that this 

witness prepared these slides?  

MR. JACKSON:  Your Honor, we've seen e-mails where 

he communicates them which I will also ask him about at some 

point and we also have examined the metadata of the documents 
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and they all say he's created it. 

THE COURT:  Do you dispute that?  

MS. NIELSEN:  I have no basis to affirm or deny it. 

THE COURT:  I'm going to overrule the objection but 

you better make a connection to the witness.  If I find out 

that he's never seen these before it's going to haunt you 

later.  

(Sidebar ends.)

(Continued on next page.)
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(Continuing.)

THE COURT:  The objection is overruled.  You may 

publish to the jury.

(Defense Exhibit 2018-A received in evidence.) 

(Exhibit published.) 

BY MR. JACKSON:   

Q Can you see what's here as DX 2018-A, Mr. Singh? 

A I see the first page, yes. 

Q Can we go to the next page?  Do you see this one is 

entitled Russian Bank Non-Core Assets? 

A Yes, I do. 

MR. JACKSON:  Can we go to the next page?  

Q And, here, there's a whole flow chart around the fund 

SPVs that it can use the utilization of a Russian bank.  Do 

you see that? 

A I do see that, yes, sir. 

Q Okay.  And this is -- these are slides that you put 

together in connection with Palomar months after the 

Liechtenstein trip; right?

A No.  These -- I'm sorry.  

Q No? 

THE COURT:  Hang on.  

Did you put these slides together?  

THE WITNESS:  Yes. 

THE COURT:  Okay. 
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MR. JACKSON:  Thank you. 

THE COURT:  Ask your next question. 

MR. JACKSON:  Thank you, Judge. 

I would like to offer DX 2018.  

THE COURT:  Show it to opposing counsel and to the 

Court. 

DX 2018.  Any objection?  

MS. NIELSEN:  No objection. 

THE COURT:  It is admitted.  You may publish. 

MR. JACKSON:  Thank you, Judge. 

(Defense Exhibit 2018 received in evidence.) 

(Exhibit published.) 

BY MR. JACKSON:

Q Do you see this is an e-mail from Dilawar Properties to 

Andrew Pearse in November of 2013; right?

A That's correct. 

Q And this is the e-mail where you attach the PowerPoint 

slides that we just looked at; correct? 

A I don't recall the e-mail, but what I see on screen seems 

consistent. 

Q You don't have a recollection one way or the other in 

terms of this e-mail; right?

A That's correct. 

Q And so what ends up happening you can see here though -- 

you agree Dilawar property, that's your e-mail address; right?  
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A That is correct, sir.

Q By the way, Dilawar property is actually a multi-million 

dollar business that you and your family run; correct?  

A It's a business that my father owns. 

Q And it's a muti-million dollar business; right?  

A Yes, that's right.  

Q Now, this gets forwarded to Mr. Pearse who then forwards 

it to Ms. Subeva; right?

A I see the chain. 

Q Well, you were having active discussions with Mr. Pearse 

about this fund in November; right?

A It's a -- 

Q That's a yes or no question, sir.  

A No. 

Q You weren't having discussions with him?  That's yes or 

no.  

A That wasn't your question before, sir. 

THE COURT:  Whoa, we don't argue.  Put a question, 

give an answer and put another question.  What's the question 

for the witness?  

BY MR. JACKSON:  

Q Yes or no, you were having discussions about this fund 

with Mr. Pearse in November of 2013? 

A Yes. 

Q Now, we can take that down, please, Mr. McLeod.  
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BY MR. JACKSON:

Q I'm correct, right, that Mr. Pearse had indicated to you 

that he wanted to bring you on board into this fund; right?

A No, sir.

Q That's the reason that you were putting together these 

detailed presentations and engaging in these trips; right?

A No, sir.

Q It's your testimony, yes or no, that you were doing all 

of this work for Mr. Pearse's fund simply out of the bounds of 

friendship; that's your testimony? 

A No, sir.

Q Okay.  It's a fact that you understood Mr. Pearse was 

attempting to bring you into the fund; right?

A No, sir. 

MR. JACKSON:  Now, I would like to offer a document 

that is marked as DX 2017. 

THE COURT:  Any objection?  

MS. NIELSEN:  No objection. 

THE COURT:  Admitted.

(Defense Exhibit 2017 received in evidence.) 

THE COURT:  You may publish it. 

MR. JACKSON:  Thank you, Your Honor. 

(Exhibit published.) 

BY MR. JACKSON:

Q You see this is an e-mail from you at Dilawar property to 
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Mr. Pearse.  It says, Transactions PBTX; right?

A That is right, sir. 

Q And you write:  Let's discuss tonight or tomorrow; right?

A That is written there, yes, sir. 

MR. JACKSON:  I would like to offer DX 2017-A. 

THE COURT:  Any objection to DX 2017-A?  

Show it to your adversary and publish it to the 

Court, please.  

MS. NIELSEN:  No objection. 

THE COURT:  Admitted. 

(Defense Exhibit 2017-A received in evidence.) 

THE COURT:  You may publish. 

MR. JACKSON:  Thank you. 

(Exhibit published.) 

BY MR. JACKSON:

Q Again, we're looking at some of the slides that you put 

together? 

A I recognize this slide, yes, sir. 

Q Okay.  

MR. JACKSON:  We can take that down Mr. McLeod.   

Actually, stay on this page right here where it 

says:  Russian bank. 

Q You were -- you were suggesting that the fund could 

invest in what are essentially non-performing Russian loans; 

right?
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A No, sir.

Q You were suggesting that the fund could invest in solar 

parks; right?

A No, sir.

Q You were suggesting that the fund could invest in certain 

real estate investments; right?

A No, sir, I don't recall that. 

Q Okay.  

MR. JACKSON:  Can we go to the next page of this?  

(Exhibit published.) 

BY MR. JACKSON:

Q The title of this is Solar Park Investment; right? 

A Yes. 

MR. JACKSON:  Can we go to the next page?

Q The title of this is Real Estate Investment; right? 

A Yes, sir. 

Q And it says:  Focus on value jump, right?  That's the 

first topic under Real Estate Investment; correct? 

A That is right, sir. 

Q Okay.  

MR. JACKSON:  We can take that down, please. 

BY MR. JACKSON:   

Q And you understand that Mr. Pearse just a few days after 

you sent him these investment opportunity slides was proposing 

that you were going to be hired as part of the fund.  You knew 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - cross - Jackson

SN     OCR     RPR

3094

that; right?

A No, sir, absolutely not. 

Q Okay.  

MR. JACKSON:  Can we recall DX 2020-A, I believe is 

in evidence. 

THE COURT:  If it's in evidence, you may publish.  

If it's not, you may offer it.  Which is it?  Is it in?  

MR. JACKSON:  No, Your Honor.  I would like to offer 

DX 2020. 

THE COURT:  All right.  Show it to your adversary on 

the screen and to the Court.  See if there's any objection and 

give them a copy.  

Any objection to DX 2020?  

MS. NIELSEN:  Objection. 

THE COURT:  Overruled.  

You may publish. 

(Defense Exhibit 2020 received in evidence.) 

MR. JACKSON:  Thank you. 

(Exhibit published.) 

BY MR. JACKSON:  

Q Do you see that? 

A I see it, sir. 

Q And this is still in November of 2013, shortly after you 

transmitted these slides; right?

A That's correct, sir. 
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Q And Mr. Pearse is talking to Markus Kroll, the man you 

were meeting with Liechtenstein, right? 

A That's correct. 

Q And is the subject is Palomar Next Phase; right? 

A That's the subject. 

Q Hi Markus, we have a productive partners meeting; right?

A Yes, sir. 

Q The first bullet point under Net Outcome is, Hiring 

program and expansion plan agreed; correct? 

A I see that, sir. 

Q Okay.  I would like to offer DX 2020-A.  

THE COURT:  Show it to your adversary and the Court.  

Any objection?  

MS. NIELSEN:  No objection. 

THE COURT:  Admitted. 

(Defense Exhibit 2020-A received in evidence.) 

THE COURT:  You may publish it. 

MR. JACKSON:  Thank you. 

(Exhibit published.) 

BY MR. JACKSON:

Q Can you see here, Mr. Singh, the attachment to this 

e-mail with the heading Palomar Capital Advisors; do you see 

that?  

A I can only assume it's the attachment as I've never seen 

the e-mail. 
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Q You do see, though, it says Palomar Capital Advisors; 

right? 

A At the top, yes. 

Q And it's your testimony that you've never seen it before 

or discussed it; right?

A I don't recall it, sir. 

Q Okay.  

MR. JACKSON:  Can we go to the next page?  Can we 

blow up the bottom half of the page where it says -- from 

decisions -- you know, I understand it's difficult kith the 

PowerPoint, but maybe -- 

Q Can you see the bottom of this, Mr. Singh?  The entire 

page? 

A I can see the page, sir. 

MR. JACKSON:  Ladies and gentlemen, can you see 

that?  

(Chorus of yeses.) 

BY MR. JACKSON:  

Q Now, you see the sixth bullet point right underneath 

Profit sharing of the fund manager, do you see what it says? 

A Yes, sir. 

Q It says, Hiring for the fund manager, doesn't it? 

A It says that, Yes, sir.

Q And then it says, Senior staff, e.g. Uncle, will want an 

equity participation; correct? 
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A That's what it says, sir. 

Q You're Uncle; right?

A I have a nickname Uncle.  That's correct. 

Q And then you see it says, tradeoff between salary and 

equity; right?

A I see that, sir. 

Q This is all talking about Palomar on this page; correct? 

A I can only assume so, sir.  I've never seen this 

presentation. 

Q I see.  So it's your testimony that at no point during 

the portion of November where you were sending Mr. Pearse 

detailed business plans in the slides that you described, did 

you ever discuss an equity participation that you might want? 

A So they're not business plans.  They're structural ideas. 

Q Is it your testimony that in November of 2013 you never 

discuss with Mr. Pearse an equity participation you might 

want? 

A Yes, sir.  I have no recollection of that. 

Q You're not sure as you sit here today whether you might 

have had that discussion or not? 

A No, sir, I did not have that discussion. 

Q I see.  

MR. JACKSON:  We can take that down, please, 

Mr. McLeod.  

BY MR. JACKSON:
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Q By the way, this November 27th payment -- the November 

27th payment that you described during your direct examination 

that you claimed came from Jean Boustani, that came on the 

exact day that Mr. Pearse presented the Palomar presentation 

we were just talking about; right?

A So, I'm not familiar with the date of his -- I saw the 

dates of the e-mail but when presentations were made, I have 

no idea, sir. 

Q You saw the date of the e-mail and that matches up 

exactly with the date of the payment that you claim came from 

Jean Boustani; right?

A So, I don't have the bank statement at hand, but if it 

coincides with the date then it coincides. 

Q The fact of the matter is that's actually a payment that 

came from Mr. Pearse's account; right? 

A That's not my understanding, sir. 

Q Okay.  

MR. JACKSON:  Well, Your Honor, I'm moving on to a 

related but separate topic.  Would you like me to continue or 

would this be an appropriate time for the break?  

THE COURT:  If you think it's an appropriate time 

for the break.  I think the jury thinks it's an appropriate 

time to go to lunch.  It's quarter to 2.  We will take a break 

and see you at 3:00.  Do not talk about the case.  Do not talk 

with anyone about the case and do not talk about the testimony 
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during the break.  Have a nice lunch.

(Jury exits.) 

THE COURT:  You may step down, sir. 

(Witness steps down.) 

THE COURT:  The jury has left the courtroom.  The 

witness is in the process of leaving the courtroom.  

Do we have any questions that we need to discuss in 

the presence of the defendant and outside of the presence of 

the jury?  

MS. NIELSEN:  No, Your Honor. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Thank you.  Enjoy your lunch.  

(Luncheon recess taken.) 
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A F T E R N O O N   S E S S I O N 

(In open court.)

(The Hon. WILLIAM F. KUNTZ II, presiding.)

(Defendant present.)

(The following occurs outside the presence of the jury.) 

THE COURT:  We have the appearances.  We will have 

the defendant produced.  

Do we have any issues in the absence of the jury, 

once the defendant has been produced, which is now?  

MR. BINI:  Not from the Government, Your Honor. 

THE COURT:  Anything from defense counsel?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  Let's have the witness restored 

to the witness stand.  

Counsel, back to the podium and Mr. Jackson would 

you tell the CSO to bring in the jury, please.  

(Jury enters.)  

THE COURT:  Thank you for your promptness, ladies 

and gentlemen.  I guess the witness went out for a run, but 

why don't you be seated.  I was trying to be discrete about 

that, a different kind of run.  

(Witness takes the stand.)

THE COURT:  Welcome to the courtroom.  Thank you, 

sir, please come back and be seated.  All the parties and the 
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jury are here.  When you reach the witness stand, the question 

that I always ask is did you speak with anyone including your 

counsel about your testimony during the break, sir?  

THE WITNESS:  No, I did not, Your Honor. 

THE COURT:  Thank you.  Please be seated.  

Counsel, you may continue with your cross-examination. 

MR. JACKSON:  Thank you, Your Honor. 

(Continued on the next page.)

///
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SURJAN SINGH,

called as a witness, having been previously duly

sworn, was examined and testified as follows:

CONTINUING CROSS-EXAMINATION

BY MR. JACKSON:   

Q Good afternoon, sir.  

A Good afternoon, sir. 

Q Now, Mr. Singh, when we left off we were talking about 

some of the payments that you received.  Do you recall that? 

A Yes, sir, I did receive payments. 

Q And one of the things that you testified on your direct 

examination was that this money was being paid to you in order 

to take certain actions at Credit Suisse; correct? 

A That is correct, sir. 

Q And you denied that this money was being paid to you in 

order to recruit you to come work at Palomar; right?

A That is correct, sir.  

MR. JACKSON:  In fact, may we display the portion of 

the transcript at 2953, Your Honor?  

THE COURT:  Yes, the trial transcript. 

MR. JACKSON:  The trial transcript, Your Honor. 

THE COURT:  Yes, you may. 

(Exhibit published.) 

BY MR. JACKSON:

Q And this is -- you see here your testimony, right, 
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Mr. Singh? 

A Yes, sir, I do. 

Q And you said that these payments -- 

THE COURT:  Just so the record is clear, you might 

want to refer to the page and line that you're pointing him 

to.  Go ahead. 

MR. JACKSON:  Yes, Your Honor, definitely. 

Q You see at 2953, line 2 -- 

THE COURT:  Through?  

Q -- 19 -- 

THE COURT:  Go ahead. 

Q -- there's discussion between you and the prosecutor 

about some of the payments that you received; right?

A So I'm just reading it.  One second, please.

(Reviewing.)

Yes, sir. 

Q And one of the questions that you were asked on direct is 

what amount, if any, of these payments was to entice you to 

come and work for Jean Boustani or any of his related 

entities; right?

A That's correct, sir. 

Q And your answer was:  Zero, ma'am.  

A That is correct, sir. 

Q Now, to be very clear, there are a number of 

conversations that Andrew Pearse had with Jean Boustani that 
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you were not present for; correct? 

A I'm only aware of what I'm aware, sir. 

Q Right, Andrew Pearse told you about conversations that he 

had with Jean Boustani that you were not present for; correct? 

A That is correct, sir. 

Q And you don't have personal knowledge as to what Andrew 

Pearse actually said during those conversations; right?

A That is correct, sir. 

Q You also don't have any personal knowledge as to what 

Mr. Boustani said in any conversations with Andrew Pearse 

where you were not present; correct? 

A When I'm not present, that is absolutely correct, sir.  

Q Now, during your testimony here you also said that you 

believed that the first million-dollar payment that you got 

you understood to be essentially from Mr. Boustani? 

A I understood all the $5.7 million was coming from 

Mr. Boustani. 

Q To be very clear, right, you said something different 

when you first spoke with the prosecutors about these 

payments; correct? 

A I don't recall that, sir. 

Q Is it your testimony that you don't recall whether you 

said that or do you deny saying that? 

A Sir, I don't recall saying that. 

Q Okay.  I would like to show you a document that is marked 
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as 3500-SS-1-B and I would like to ask you to take a look at 

it and read it to yourself for a second.  

MR. JACKSON:  Your Honor, may we display this 

document to the witness?  

THE COURT:  To the witness and to counsel and to the 

court.  I think you may need to blow up the page.  It's very 

difficult to read. 

MR. JACKSON:  Yes, Your Honor. 

Can we go to page ten of this document?  And can we 

blow up the second paragraph, please, Mr. McLeod? 

Q Mr. Singh, could you read that to yourself? 

A (Reviewing.)

Yes, sir I've read that. 

Q Does that refresh your recollection that you told the 

prosecutors that you received $1 million from Pearse in 

October 2013? 

A No, it does not, sir. 

Q Does that refresh your recollection that you told the 

prosecutors that you received $1 million from Pearse in 

September of 2013? 

A No, it does not, sir. 

Q Okay.  Does it refresh your recollection that you told 

the prosecutors when you met with them previously that the 

rest of the money came from Privinvest? 

A No, it does not, sir. 
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Q Okay.  

MR. JACKSON:  We can take that down, Mr. McLeod. 

BY MR. JACKSON:

Q At some point during your preparation in this case, the 

prosecutors told you that it would be helpful to them if you 

could say Mr. Boustani's name as much as possible; correct? 

A No, sir.

Q Okay.  

MR. JACKSON:  Now, can we publish again a document 

admitted in the Government's direct GX 1843.  

(Exhibit published.) 

BY MR. JACKSON:  

Q Now, you see, Mr. Singh, this is your ADCB Bank account 

statement; correct? 

A Yes. 

Q And, by the way, you opened up this account in your own 

name; right?

A That's correct, sir. 

Q This is your own name Surjan Singh; right?

A That's right, sir. 

Q You didn't use the name of some shell company that you 

created for this bank account; right?

A No, sir, that's my name. 

Q Okay.  And, so, let's take a look at the September -- 

actually, let's take a look at the -- can we see the September 
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payment, September 18, 2013 payment.  Do you see that, sir? 

A I do, sir. 

Q And that's a $1 million payment; correct? 

A That is correct, sir. 

Q And when you ask -- when you were asked about this on 

your direct testimony, your testimony was that you understood 

that this came from Mr. Boustani; correct? 

A That is correct, sir. 

Q In fact, that's Mr. Pearse's account; right?

A I don't know that, sir. 

MR. JACKSON:  Can we publish in evidence Government 

Exhibit 1818 side by side with this document. 

THE COURT:  Yes, of course. 

MR. JACKSON:  Thank you, Judge. 

(Exhibit published.) 

BY MR. JACKSON:

Q Can you see here the account number in GX 1818? 

A Sorry, sir.  It's a little confusing. 

THE COURT:  I think he wants you to indicate which 

one is 18 and which one is 02.  

Is that your confusion?  

THE WITNESS:  I'm not entirely sure what the 

question is right now. 

BY MR. JACKSON:  

Q Do you see on the left we have 1843 which is your 
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account; right?

A You mean document 1843?  

Q Yes, GX 1843.  

A Yes, I do. 

Q And you see here we have GX 1818; right?

A Yes, sir. 

Q On the right.  Do you see that? 

A I see that, sir, yes. 

Q And you see that the name that's blown up at the top of 

that is Andrew James Pearse; correct? 

A I see that, sir. 

Q And that's a September 18, 2013 payment of $1 million; 

right?

A I see a payment, yes. 

Q Okay.  Let's take that down.  

It's a fact, isn't it that as you sit here today, 

you don't -- your testimony as you sit here today is that 

you're not sure what accounts the money that came in on those 

first two payments came from; is that your testimony? 

A Sir, my testimony is that my understanding is that the 

money came from Jean Boustani. 

Q Okay.  It's a fact, isn't it, that certain of the monies 

that came in from Privinvest during this period came in -- let 

me withdraw that question. 

Certain of the monies that came in, in the later 
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payments, came in during the very same time period of those 

documents we were looking at just before the break that you 

prepared for Mr. Pearse; right?

A Sir, when you say came in, you mean came into my bank 

account in Abu Dhabi?  

Q Yes.

A Sorry.  Could you say the whole question again?  

Q Certainly.  Remember you were preparing these document in 

connection with Palomar in November of 2013; right?  

A It's not in connection with Palomar.  It's a structural 

idea I sent to Andrew Pearse. 

Q Right.  It was in connection with the fund that Andrew 

Pearse was putting together; right? 

A No, that's not correct.  It's not in connection with a 

fund that Mr. Pearse was putting together. 

Q When you saw Palomar, you thought Palomar Advisors; 

right?

A That's someone else's presentation, not mine. 

Q I'm asking if you saw that document.  

A For the first time today, yes. 

Q And you saw that it had Uncle in it, yes or no? 

A It had e.g. Uncle in it, yes, I saw that, sir. 

Q And yes or no during November of 2013 you were 

communicating with Mr. Pearse certain PowerPoint slides we 

looked at; right?
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A That is correct, sir, yes. 

Q And some of the discussion in the slide that we looked at 

that Mr. Pearse sent along referred to monies, being the cost 

of bringing in Uncle; right?

A Sir, I have no idea who put together that presentation.  

I hadn't seen it before. 

Q My question is it referred to the cost of bringing in 

Uncle; right?

A No, sir, it refers to hiring people e.g., like, Uncle.  

People like me.  It doesn't specify me. 

Q So, it's a fact, isn't it, that during this same time 

period, you're aware that Mr. Pearse was utilizing a 

partnership called Fladgate; correct? 

A During what time?  

Q During the summer and fall of 2013? 

A I'm not aware that they were using it in the summer. 

Q You're not aware that they were using Fladgate in the 

summer; right? 

A I'm aware of Fladgate in -- let me get the dates right.  

I think February, March, something like that in 2013 where I 

see some fund ideas that I'm reviewing with Andrew at the time 

when we go to Liechtenstein. 

Q And the work that Fladgate was doing was to help put 

together things for this fund, right? 

A I don't know that, sir. 
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MR. JACKSON:  Well, I would like to offer a document 

which is marked as DX 1651.  Your Honor, may I display it to 

the Court and Government counsel?  

THE COURT:  Yes, you may, and provide them with a 

hard copy.  

Any objection to DX 16 -- what's is the number?  

MR. JACKSON:  1651. 

THE COURT:  Any objection to 1651?  

MS. NIELSEN:  No, Your Honor. 

THE COURT:  Admitted. 

(Defense Exhibit 1651 received in evidence.) 

THE COURT:  You may publish it. 

(Exhibit published.) 

BY MR. JACKSON:

Q Can you see this, Mr. Singh? 

A Yes, sir, I see an e-mail. 

Q And down at the bottom there's an e-mail from a man named 

Nick Tsatsas? 

THE COURT:  Spell that for the reporter.  

MR. JACKSON:  Yes, judge.  T-S-A-T-S-A-S, Tsatsas. 

A Yes, that's the spelling, sir. 

Q And you see that he writes to Mr. Pearse:  Andy, good to 

see you again today and I hope you found our preliminary 

discussion helpful.  I look forward to picking things up again 

with you once you're in a position to do so; right?
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A I see that, sir. 

Q And he says:  In the meantime, I attach a copy of the 

invoice that was submitted in respect of the work that was 

undertaken in the spring in relation to your Africa fund 

proposal, right?  

A I see that, sir. 

Q And then he says:  Hopefully the project will get off the 

ground somewhere down the line since it sounded like an 

intriguing project.  Right?

A I read that, sir. 

Q And if we can just look at what the response is from 

Mr. Pearse.  

MR. JACKSON:  Let's blow up this entire top half, if 

we could, Mr. McLeod. 

BY MR. JACKSON:

Q Mr. Pearse sends it on to you and writes:  Ouch, wasn't 

expecting this; right?

A That's correct, sir. 

Q And, yes or no, your understanding of, Ouch, wasn't 

expecting this, is that Mr. Pearse wasn't expecting 

Mr. Tsatsas to send this particular bill in connection with 

this fund work; right?

A Yes, are that's my understanding given it's very 

preliminary. 

Q Then you said:  Think we should go halves.  Is that okay, 
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question mark.  Right?

A Yes. 

Q That's what you wrote:  Thank we should go halves; 

correct? 

A Yes, sir. 

Q And, yes or no, halves means you were offering to pay 

half of the bill; correct? 

A Yes, sir. 

Q This is referring to a bill for the fund work that we 

were talking about earlier; correct? 

A Yes. 

MR. JACKSON:  Can we take that down, please, 

Mr. McLeod?  

BY MR. JACKSON:

Q Sir, it's a fact that when you testified earlier that you 

were doing this out of the goodness of your heart or 

friendship, that was a lie; correct?  Yes or no? 

A What was a lie sir. 

Q When you testified earlier that the work that you were 

doing on the fund with Mr. Pearse was being done out of the 

spirit of friendship, that was a lie? 

A No, not at all, sir. 

Q Now, just to backtrack to your plea in this case.  You 

plead guilty, I think you told us, to one count of money 

laundering; correct?  
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A Conspiracy to commit money laundering, that's correct 

sir. 

Q And you plead not guilty to securities fraud; correct?  

A That's correct, sir.

Q And you also plead not guilty to another wire fraud 

count; right?

A That's correct, yes, sir. 

Q Now, I'm correct, Mr. Singh, that many people at Credit 

Suisse believe the Mozambican transactions involving EMATUM 

and Proindicus to be very good deals for the bank; correct? 

A I'm not sure I can speak on behalf of many other people, 

but at some point when they were completed in early -- sorry 

not early -- when they were initially completed, they were 

considered to be positive transactions. 

Q And, in fact, even after we had gotten quite -- years 

after the start of these transactions, you mentioned a man 

name Eraj Srivani? 

A That is correct, sir. 

Q Tell us again, who is Eraj Srivani? 

A He was the head of the emerging markets group at some 

stage later; I believe end of 2014 or start of 2015. 

Q And Eraj Srivani was not someone who engaged in criminal 

conduct with you; correct? 

A That is correct, sir.

(Continued on the following page.) 
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(Continuing) 

Q And Eraj Srivani, years after the start of this project, 

was indicating that he wanted to do more work with Privinvest, 

correct? 

A Sir, I'm not sure if he was indicating it.  I am aware 

that he went to a meeting with Mr. Iskandar Safa. 

Q Right.  And your understanding was that the presence of 

Mr. Srivani at that meeting was an indication that Mr. Srivani 

was understood as an indication that the bank wanted to do 

more work with Privinvest, correct? 

A No, sir, that's not my understanding, that his presence 

indicated that. 

Q Okay.  

THE COURT:  Would you spell his name for the court 

reporter, Mr. Jackson since you have it in front of you. 

MR. JACKSON:  Yes, Your Honor, I believe it is 

S-R-I-V-A-N-I. 

THE WITNESS:  First name, it's E-R-A-J. 

THE COURT:  You may continue, Counsel. 

MR. JACKSON:  Thank you, Your Honor. 

Q One of the things that you told -- by the way, we talked 

a little bit about your testimony in front of the FCA. 

Can you explain what the FCA is for the jurors? 

A The FCA is the Financial Conduct Authority and is a 

regulator for financial services in the U.K. 
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Q And you were compelled to come in before the FCA, 

correct? 

A That is correct, sir. 

Q They required you to come in and give some testimony, 

correct? 

A That is correct, sir. 

Q And during that testimony you understood you were talking 

to a regulator in England, right? 

A That is correct, sir. 

Q They are roughly something akin to our SEC here, correct? 

A Sir, I'm not entirely sure how to compare but they're the 

key regulator in the U.K. 

Q You're not American, you are not a specialist in what the 

American authorities are, right? 

A I am not American and not a specialist here, yes. 

Q By the way, during the course of your training at Credit 

Suisse, did you get specific training on the FCPA? 

A I may have, sir.  I can't quite recall now. 

Q You're not sure one way or another, right, as you sit 

here today whether you got specific training on the FCPA? 

A I don't recall, sir. 

Q Do you know what the FCPA is? 

A I know the acronym stands for Foreign Corrupt Practices 

Act. 

Q Fair to say it's an act that has a number of different 
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provisions in it, right? 

A Sir, I have limited knowledge of it. 

Q Okay.  You understand that it is a -- it's a U.S. law, 

right? 

A I, I have limited knowledge of it, sir. 

Q Okay.  Fair to say you never discussed the FCPA with 

Mr. Boustani, did you? 

A Sir, I don't recall having any specific FCPA discussion 

with Mr. Boustani. 

Q All right.  

One of the things that you told the FCA is that 

Proindicus was viewed as a very successful transaction, 

correct? 

A When it closed, yes, sir, it was. 

Q You're also aware that Mr. Afiouni had communicated to 

you and other people at the bank that this had been one of the 

more profitable transactions for the EM group, right? 

A Sir, I can't recall a communication from Mr. Afiouni, but 

the transaction was profitable for the group. 

Q And, in fact, it was one of the more profitable 

transactions; right? 

A Sir, I can't recall relatively how profitable it was. 

MR. JACKSON:  I'd like to offer a document marked as 

DX-1655. 

THE COURT:  Any objection to DX-1655?  
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MS. NIELSEN:  No objection. 

THE COURT:  Admitted. 

You may publish. 

MR. JACKSON:  Thank you, Judge. 

(Defendant's Exhibit DX-1655 received in evidence.) 

(Exhibit published.) 

Q Can you see this here, Mr. Singh? 

A I see the e-mail chain, sir. 

MR. JACKSON:  Can we blow up the bottom part here, 

thank you Mr. McLeod. 

Q You see this is a message from Adel Afiouni, right? 

A Yes, sir.  It's an e-mail from him. 

Q And he's sending it to you and someone named Josh Presley 

and Chris Tuffy and Said Freiha; is that correct? 

A That is correct, sir. 

Q And this is in August of 201, correct? 

A Yes, sir. 

Q You see that Mr. Afiouni rights:  The contractors one of 

our largest clients and by far our most profitable this year, 

right? 

A Yes, sir. 

Q Policy? 

A Apologies, sir.  Did you say the date was August 2015?  

Q I believe I said 2013?

A Apologies, yes, it's 2013. 
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Q So, you see that's what's indicated, right? 

A Yes, sir, I see that. 

Q And by the contractor, you understand that he was talking 

about the contractor involved with the Proindicus deal, 

correct? 

A Yes, sir, that is correct. 

MR. JACKSON:  Can we take this down, please 

Mr. McLeod. 

Q Now, it's also true that long before Privinvest ever 

began working with CS, Credit Suisse had been developing a 

sub-Saharan African strategy, correct? 

A We had done transactions in sub-Saharan Africa.  There is 

a strategy that's developed.  I can't recall the timing versus 

the Proindicus transaction, sir. 

MR. JACKSON:  Can we again display, in evidence, 

SS-9. 

THE COURT:  Yes. 

MR. JACKSON:  Thank you. 

(Exhibit published.) 

MR. JACKSON:  3500-SS-9. 

And can we please go to page 9 of this document.  

(Exhibit published.) 

Q And you see -- 

MR. JACKSON:  Actually, if we can include just a 

little bit higher up on that, Mr. McLeod, starting from the 
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second answer right here.  Thank you. 

Q And you see you were asked about a sub-Saharan African 

strategy being developed, right? 

A Yes, sir. 

Q And what you end up indicating is that you don't remember 

the exact year, but you do recall there was a sub-Saharan 

strategy, right? 

A That is correct, sir. 

Q And you said that you were just one of many people 

involved in that strategy, right? 

A That is correct, sir. 

Q And that's true.  There are a number of people at Credit 

Suisse who are involved in the sub-Saharan African strategy, 

right? 

A That is correct, sir. 

Q And then, just beneath that, when you were asked about 

your role, you said:  I'm sure it was probably being overseen 

by the head of emerging markets because it was a global 

strategy.  Africa wasn't just for our team, there were other 

teams as well that would do business there, right?

That was your testimony, correct? 

A Oh, yes, that was right. 

MR. JACKSON:  And if we can go to page 42 of this 

document.  

(Exhibit published.) 
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MR. JACKSON:  If we could just zoom in.  Yes.  

Q Here you're talking about at this portion of your 

testimony some of the reasons why it was so important to 

Credit Suisse to develop the part of the sub-Saharan African 

strategy related to Mozambique, correct? 

A Sir, I'm not entirely sure.  I can see there's a response 

from me, but I don't know what question I'm responding to. 

Q Well, take just a brief moment to read that, if you can, 

please? 

A Thank you, sir.  

(Pause in the proceedings.) 

THE WITNESS:  I read that sir, sorry what's your 

question. 

Q This again, you are talking about the sub-Saharan African 

strategy that Credit Suisse had before Mr. Boustani was 

involved, right? 

A Sir, I think the question is more in relation to my 

understanding of Mozambique at the time rather than the 

strategy, certainly that's what my answer. 

Q Let me just ask you a couple of specific things. 

You see at the top it says:  It's not just this 

transaction, the question is, it's not just this transaction 

in reels to the kind of sub-Saharan deals, right? 

A That's right, sir. 

Q And then there is a question about your understanding of 
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the stay of the state of the country Mozambique in terms of 

corruption, risk and political context, correct? 

A That is correct, sir. 

Q And among other things, what you're basically 

highlighting in this paragraph is that there were several 

aspects of the macroeconomic situation in Mozambique, separate 

and apart from anything having to do with the Proindicus or 

EMATUM deal that made it particularly attractive as an 

investment target, right? 

A While the market considered the Mozambique to be a 

positive opportunity, yes. 

Q Right.  What one of the things that you're talking about 

is that it had the highest growth rates on the continent, 

correct? 

A That is correct, sir. 

Q And that's -- you're also talking about the fact that 

this was a country where people knew that there had been these 

huge off-shore oil and gas discoveries, correct? 

A That is correct, sir. 

Q And that people were in the market touting it as the next 

Qatar in terms of the wealth that they expected to be 

generated in Mozambique, correct? 

A That is correct, sir. 

Q By the way, that's still the case in terms of the way 

Mozambique's potential is viewed in light of the liquid 
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natural gas resources that exist in the country, right? 

A Sir, since I've left Credit Suisse, I've stopped 

following countries.  But certainly this was the case at the 

time and it's resources that are underground.  So, I don't 

know what would have changed. 

Q Okay.  

MR. JACKSON:  Can we take that down, please, 

Mr. McLeod. 

Q Now, one of the things that you talked about during your 

direct examination also were a number of invoices that you saw 

in relationship to boats? 

A Yes, sir. 

Q And I think it was your testimony that with regard to 

these boats, the fact that there was the same price on the 

trawlers as the longliner boats, was the thing that initially 

caused Credit Suisse to ask some questions at that point? 

A Yes.  In particular, I remember it was from the rep risk 

committee, sir. 

Q Did the prosecutors share with you -- oh, never mind 

that. 

You took a look during your direct examination at a 

report that was prepared by a man named Mr. English, right? 

A I can't remember -- I remember the company English White.  

I can't remember if it's a Mr. English, sir. 

Q You remember that English White was who Credit Suisse 
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ultimately ended up hiring to do this evaluation of the boats, 

right? 

A Yes, sir, part of the valuation.  And there's another 

company that does some remainder boats. 

Q And you're aware that Mr. English found that regardless 

of what the value of the boats was, we're talking about 

hundreds of millions of dollars of value in the boats, 

correct? 

A Sir, I can't remember what the summary of the valuation 

was, but I think -- sorry.  I can't recall what the valuations 

were. 

Q Okay.  You do recall that the upward value was 15 million 

in his range? 

A Yes, sir.  For the longliner tuna boats and the trawlers, 

yes. 

Q And do you remember how many boats it was? 

A There were 27 vessels in total, of which longliners were 

21, trawler boats were three and trimarans were three. 

Q Let's put aside the trimarans because Mr. English was 

focused on the longliners and the trawlers that you were 

talking about in your direct examination, right? 

A That's correct, sir, yes. 

Q And you understand, now that you've reviewed that report, 

that the longliners and the trawlers, Mr. English explained, 

were, essentially, the exact same boat, right? 
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A Sir, I didn't review now.  I reviewed it at the time.  

And I can't remember the level of detail in there that he 

describes of the same, sir.  I just remember the valuation, 

the high-level part. 

Q As you sit here today you don't remember one way or 

another whether he indicated that the longliners and the 

trawlers were, essentially, the exact same boat.  

A I don't recall that point in the valuation, sir. 

Q Do you remember him indicating that he believed that all 

these boats were well-suited to the task that was -- that they 

were designed for in Mozambique? 

A I don't recall that specifically. 

Q And you do remember, though, that the $15 million figure 

was the upward figure for those boats, right? 

A That is correct, sir. 

Q And if you multiply 15 million, for example, as you did 

during your direct examination, by the number of boats, you 

get hundreds of millions of dollars, right? 

A Yes, sir. 

Q Okay.  

A Please, don't ask me to do the multiplication. 

Q Regardless, you understand that Credit Suisse, after it 

got that report, went forward with all of its transactions, 

correct? 

A That is correct, sir. 
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Q And part of the reason for that was it was understood at 

Credit Suisse that the value of boats is not something that is 

subject to mathematical precision, right? 

A Sir, I wasn't involved in the reputational risk 

committee, whoever made the decision, so I can't say that was 

the logic that was applied. 

Q Well, you had discussions with people about it, right? 

A I did, sir, but I wasn't part of the committee or the 

committee process. 

Q You had discussions with a man named Mason Cranswick 

about it, right? 

A Probably, sir. 

Q You don't remember as you sit here today? 

A No, sir.  I said probably I did have discussions with 

him. 

Q But you're not sure.  

A I can't recall. 

Q You also understand that the actual contract, the EMATUM 

contract didn't have specific broken-out prices for the 

different items within the contract, right? 

A Sir, I can't recall the specifics of the EMATUM contract 

now, but happy to review or refresh if you want me to. 

Q As you sit here today, you don't remember.  

A I don't remember. 

Q And you are aware there's an expectation for any contract 
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like that at Credit Suisse that the contractor will be 

entitled to make profits, right? 

A Yes, sir. 

Q And you understand that the amount of profits that a 

contractor might make is something that is subject to 

flexibility, correct? 

A Profitability varies. 

Q There's no set amount of profitability that a contractor 

is supposed to have in any given contract like this, right? 

A There is no specific proscribed amount of profit for a 

transaction. 

Q And nowhere during the time period that Credit Suisse was 

valuing the boats did you figure out what was the exact price 

of any of these boats, what it should have been, correct? 

A Sir, I don't know.  I was only involved in part of the 

transaction to help out. 

Q Now, there was also some discussion during your direct 

testimony, you remember, about a conversation that you had 

with Mr. Pearse where you felt like Mr. Pearse had indicated 

to you that there is some reason for you to feel somewhat 

threatened, right? 

A Yes, sir. 

Q Okay.  To be very clear, this is a conversation that you 

had only with Mr. Pearse, right? 

A That is correct, sir. 
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Q Mr. Boustani was not present for that conversation, 

correct? 

A That is correct, sir. 

Q In fact, Mr. Boustani, the only time he has ever touched 

you was to give you a hug, right? 

A We may have shaken hands on occasion. 

Q Okay, fair enough.  He's shaken your hand but he's also 

given you a hug, right?

A He has, sir, yes. 

Q And it is the case that after you got, you know, 

communication from Mr. Pearse that you interpreted as ominous, 

you did not give back the money, right? 

A No, sir, I made a proposal -- 

Q No, no; yes or no, you did not give back the money. 

A That is correct, sir. 

Q You kept it right up until recently when you turned it 

over to the Government.  

A That is correct, sir. 

Q And you also stayed at your job at Credit Suisse, right? 

A That is correct, sir. 

Q You didn't go into hiding anywhere, right? 

A That is correct, sir. 

Q And as far as you know, no harm has come to you in the 

years since this conversation happened, correct? 

A That is correct, sir. 
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Q And just to be very clear, everything that you know about 

that sequence of events in terms of what Mr. Pearse's 

conversations were with Mr. Boustani is just from what 

Mr. Pearse told you, correct? 

A So which sequence of events are you referring to?  

(Continued on following page.)
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(Continuing.)  

MR. JACKSON:  No, withdrawn.  

Your Honor, may we display in evidence the 

cooperation agreement that the Government admitted as 

3500-SS-3?  

THE COURT:  Is that this witness' Cooperation 

Agreement?  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  Yes, you may. 

MR. JACKSON:  Thank you.  

(Exhibit published.) 

BY MR. JACKSON:

Q Now, you see here, Mr. Singh, this is the Cooperation 

Agreement that you entered into with the Government, correct?

A Yes, sir. 

Q And it indicates that you're pleading guilty to Count 

Four of the Superseding Indictment, right?

A That is correct, sir. 

Q And it indicates your maximum term of imprisonment, 

right?

A Sorry; yes, sir, it does. 

MR. JACKSON:  Can we go to page 7 of this document?  

(Exhibit published.) 

MR. JACKSON:  Now, Mr. McLeod, can you blow up the 

paragraph 14 language on this page?  Just on the page 7 I 
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think, is enough. 

BY MR. JACKSON:

Q Do you see where it indicates:  If the Government 

determines that the defendant has cooperated fully, provided 

substantial assistance to law enforcement authorities and 

otherwise complied with the terms of this agreement, the 

Government will file a motion pursuant to U.S.S.G. 

Section 5K1.1?  You see that, right?

A I see that, sir. 

Q Now, you understand that the sentencing court is the 

ultimate determiner of your sentence, right?  

A Sir, I understand it's the judge that determines. 

Q Right, the judge.  That's the judge.

A Yes. 

Q But prior to that point there is a 5K1.1 letter that you 

are hoping the Government will write on your behalf, correct?

A Yes, sir. 

Q And it's your understanding that in order to get them to 

write that, you have to provide what is called substantial 

assistance, correct? 

A By telling the truth, correct. 

Q My question is:  You understand you have to provide what 

is called substantial assistance, correct?

A Correct, sir. 

Q Substantial assistance you understand means that you have 
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to provide information that is related to another person, 

right? 

A No, sir. 

Q Okay.  

MR. JACKSON:  Can we take this down?  

BY MR. JACKSON:

Q You understood at the time that you pled guilty that you 

would have to provide testimony against Mr. Boustani, correct?

A No, sir, that's not correct.

Q Well, you knew that Mr. Boustani was facing trial, right?

A Sorry, at what stage, sir, are you asking me?

Q At the time that you pled guilty pursuant to the 

Cooperation Agreement, right? 

A Yes, sir. 

Q And it's your testimony that you didn't understand you 

would have to provide testimony in connection with your 

Cooperation Agreement against Mr. Boustani; yes or no?

A Sir, it is to provide the truth as to what happened. 

Q Okay.  Now, one of the other things that you've talked 

about is that during the course of your work at Credit Suisse 

you had a number of communications with an investor called ICE 

Canyon, right? 

A That is correct, sir. 

Q And I'm correct, right, that Mr. Boustani was not present 

for any of those communications; correct?
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A None of the communications I had, sir. 

Q And you are not aware, yourself, of any communications 

Mr. Boustani had with ICE Canyon, right?

A I am not aware of any. 

Q In fact, Mr. Boustani was not sitting in the Emerging 

Markets Unit when people there were having conversations with 

potential investors, correct? 

A I don't recall any meetings where he was present with an 

investor. 

Q Thank you.  

Now, one of the other things that you talked about 

during the course of your direct testimony is that Mr. Pearse 

had expressed concern about the possibility of losing his 

bonuses or deferred stock, right?

A That is correct, sir. 

Q To be clear, you also had substantial salary during the 

time period that you were at Credit Suisse, right?

A Yes, sir. 

Q What was your annual salary during that time period?

A Sir, I can't recall sitting here, but --

Q Do you recall what you made in any of those years?

A Any of which years, sir?  

Q Any of the years that you worked at Credit Suisse.

A Sir, I don't want to speculate, and so I can't recall 

specifically. 
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Q So as you sit here right now, you don't recall what you 

made in any of the years that you worked at Credit Suisse, 

that's your testimony?

A So what I'm telling you is that I can't recall the 

specific number, and I don't want to speculate right now. 

Q Well, it is a fact that you made in excess of a million 

dollars in salary and bonus in some of the years that you 

worked there, correct?

A Yes, sir, that would be correct.

Q What is the largest bonus that you received during that 

time period?

A Sorry, I can't recall specifically.  I don't want to 

speculate. 

Q Your bonuses sometimes were seven figures alone, right?

A By seven figures you mean a million dollars or more?  

Q Yes.

A Yes, I believe so, sir. 

Q And I'm correct, right, that you still retain a 

significant amount of the wealth that you generated, separate 

and apart from the $5.7 million that you indicated you 

forfeited to the Government in connection with this case, 

right?

A So sorry, could you ask the question again? 

Q Sure.  

You still retain a significant amount of the wealth 
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that you earned at Credit Suisse, putting aside the 

$5.7 million that you forfeited to the Government, right?  

A I'm not entirely sure what you mean by significant, but I 

still have some money. 

Q You still have some money, right.  

And I'm correct that you also, during the time 

period that you were at Credit Suisse, had deferred stock, 

right?

A Yes, I did, sir. 

Q And one of the things that you did not want to happen 

during the course of the time period that you were at Credit 

Suisse, was the loss of that deferred stock, correct?

A Yes, sir. 

Q Now, yes or no, at some point when Mr. Pearse -- at some 

point Mr. Pearse indicated to you that Mr. Boustani wanted you 

to return the monies that had been paid to you, correct?

A Yes, he did. 

Q And I'm correct, aren't I, that when Mr. Pearse said that 

to you, you threatened Mr. Pearse? 

A No, I don't recall that. 

Q You don't recall it or it didn't happen?

A I don't recall it ever happening. 

Q It's possible? 

A No, I did not threaten Mr. Pearse. 

Q Do you recall ever telling Mr. Pearse that if he wanted 
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the money back, you were going to contact his wife and tell 

her about "a certain Ms. Lina"?  Do you recall that?

A That didn't happen, and I don't recall it. 

Q Did the prosecutors ever tell you that Ms. Subeva had 

told them that that was her understanding of what had 

happened? 

A I have never been told that by anyone, sir. 

Q The prosecutors never went over that with you in your 

preparation? 

A Sir, firstly, there was no preparation.  And secondly, I 

never heard that statement from anyone. 

Q So it's your testimony that at no point did you threaten 

Mr. Pearse to expose him to his wife about his affair with 

Ms. Subeva if she wanted the money back -- if he wanted the 

money back?  

MS. NIELSEN:  Objection. 

THE COURT:  Overruled.  

You can answer it again.  

THE WITNESS:  So sorry, you said it several times, 

but the question is:  Did I threaten Mr. Pearse with revealing 

an affair to his wife, is that correct?

THE COURT:  That's the question.  

THE WITNESS:  I never did that. 

THE COURT:  Okay, next question.  We got it.  

MR. JACKSON:  Thank you, Judge.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - cross - Jackson

SAM     OCR    RMR    CRR     RPR

3137

THE COURT:  You're welcome.  

BY MR. JACKSON:

Q Now -- 

MR. JACKSON:  Just a moment, Judge.  

THE COURT:  Take your time.  

MR. JACKSON:  Thank you.  

THE COURT:  You're welcome.

(Pause.) 

THE COURT:  Would you like a ten-minute break, 

Mr. Jackson, or would you like to keep rolling?  

MR. JACKSON:  Your Honor, a brief break would 

probably be helpful right at this point.  

THE COURT:  All right. 

Ladies and gentlemen, I told you we should do this.  

Twelve minutes and then we will be back from the last break of 

the day.  Do not talk about the case.  

To the witness:  Do not talk about your testimony 

with anyone, including your counsel.  

Thank you very much, ladies and gentlemen.  We're 

getting there.  We're getting there.  We are not sitting on 

Monday and this case will be done on November 22nd.  I have 

not finished and I have not forgotten.  

Thank you.  

(Jury exits.) 

THE COURT:  You may step down, sir.  Thank you.  
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(Witness steps down.)  

THE COURT:  Do we have -- the jury has left the 

courtroom, the witness is leaving the courtroom.  

Again, do not talk with anyone about your testimony, 

sir.  You are still under examination.  

Do we have any procedural questions?  

Please be seated, everyone.  I apologize.  

Do you have any questions on either side or any 

issues, either prosecution or defense, that we need to address 

with the defendant present and outside of the presence of the 

jury.  

From the prosecution?  

MR. BINI:  Not for the Government, Your Honor. 

THE COURT:  For the defense, any issues?  

MR. JACKSON:  No, Judge.  

THE COURT:  Okay, we will take our 12-minute break.  

MR. BINI:  Thank you, Judge.  

MS. NIELSEN:  Thank you, Your Honor.  

MR. MEHTA:  Thank you.  

(Defendant exited the courtroom.)

(Judge WILLIAM F. KUNTZ, II exited the courtroom.)

(Recess taken.)

(In open court - jury not present.)    

THE COURTROOM DEPUTY:  All rise.  

(Judge WILLIAM F. KUNTZ, II entered the courtroom.) 
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THE COURTROOM DEPUTY:  Judge Kuntz presiding.  

THE COURT:  Thank you.  We have the appearances.  

You may be seated.  The defendant is being produced.  

(Defendant entered courtroom.) 

THE COURT:  Do we have any procedural issues to 

address before we bring in the jury?  

Any procedural issues to address before we bring in 

the jury, from the Government?  

MS. NIELSEN:  Your Honor, I believe the defense is 

planning to play a recording for the witness, and they have a 

transcript that we had talked about -- 

MR. BINI:  Just now, we just saw it for the first 

time now. 

MS. NIELSEN:  Yes, I just saw it for the first time 

now, and it is unclear to us whether or not there are problems 

with the transcript that would make it confusing for the jury.  

It doesn't seem to be certified. 

MR. BINI:  It's got names that are wrong. 

MS. NIELSEN:  Yes, I'm sorry, so as Mr. Bini has 

informed me, there are names on here that defense counsel has 

represented are not accurate.  And so while the recording may 

be fine to play for the witness who can verify whether it's 

his voice or not, we would ask that the transcript not be 

provided. 

THE COURT:  What is your response, sir?  
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MR. JACKSON:  Your Honor, it's in English.  We'd be 

happy to play it without the transcript. 

THE COURT:  So you want to play a recording now for 

the witness.  What is it a recording of?  

MR. JACKSON:  It's a recording of one of his 

conversations with a colleague at Credit Suisse.  And there 

are just a couple of portions about it -- of it that I want to 

ask him a couple brief questions about that I think are 

responsive to his testimony.  

THE COURT:  Okay.  

And I take it the Government has no objection to the 

recording being played for the witness and then the witness 

being questioned about the recording, is that correct?  

MS. NIELSEN:  Correct, Your Honor. 

THE COURT:  Okay.  I will allow that.  

How long is the recording?  

MR. JACKSON:  Your Honor, I think the total length 

of the recording -- the portion that we -- the total length of 

the recording is, like, four or five minutes, but we just want 

to play the beginning and then focus in on a section that's 

about a minute long. 

THE COURT:  Okay.  What I am really asking you is 

you are going to play the recording.  You are going to have 

some questions.  

Is this something that's better done tomorrow 
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morning or is this something that's better done now?  

It is quarter to 5:00, you know we have a hard stop 

at 5:00.  So, you tell me, can you get through the recording 

and your questioning about the recording today or not?  

MR. JACKSON:  I think I can do the recording, Your 

Honor, and then I think we should adjourn and I'll finish 

tomorrow with my questioning of the witness. 

THE COURT:  Well, if you are going to question him 

about a recording, I think we should let the jury go now and 

play it tomorrow morning, the recording, and then have the 

questioning about the recording, rather than play a recording 

and then have the questioning tomorrow. 

MR. JACKSON:  That's excellent, Judge.  

THE COURT:  What's the Government's view about that?  

MS. NIELSEN:  That's fine, Your Honor.  

THE COURT:  Okay.  

Is there anything else you can do besides the 

recording or is that going to be the end of your 

cross-examination of this witness?  

Do you have other areas you want to do now in the 

remaining 13-and-a-half minutes?  

MR. JACKSON:  Your Honor, there are a few other 

areas, but I think -- 

THE COURT:  They have to follow the recording. 

MR. JACKSON:  -- they follow the recording, yes, 
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Your Honor. 

THE COURT:  Okay.  Well, let's get the jury back in 

and we will tell them that we are adjourned for the day.  

Mr. Jackson, get a CSO to bring the jury back.

(Pause.) 

THE COURT:  We should get the witness back.  Can we 

have the witness come back, please?  

SPECIAL AGENT TASSONE:  Yes, Your Honor. 

MR. JACKSON:  Your Honor, should I assume the 

podium?

THE COURT:  Yes.  

(Jury enters.) 

THE COURT:  Please come forward, sir.  

(Witness enters the courtroom.)

THE COURT:  Ladies and gentlemen of the jury, I, 

again, want to thank you.  

Come up to the witness stand. 

THE WITNESS:  Yes.    

THE COURT:  I, again, want to thank you for your 

promptness.  The good news is we are going to adjourn before 

5 o'clock.  The bad news is we are going to resume tomorrow at 

9:30 a.m.  We will see you.  Do not talk about the case.  And 

I assure you that efficiency will be even more evident upon 

your return tomorrow morning.  10 to 5:00, class is dismissed.  

Thank you very much.  We will see you tomorrow morning.  
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Thank you, have a good evening.  

A JUROR:  Thank you.  

THE COURT:  Thank you.  

A JUROR:  Thank you.   

THE COURT:  Thank you.  You are very welcome.  

We appreciate your service and your time.  See you 

tomorrow morning.  

(Jury exits.) 

THE COURT:  You may step down, sir.  And, again, do 

not talk about your testimony with anyone.  That will be the 

first question I ask you tomorrow morning at 9:30.  

Thank you, see you tomorrow morning.  

THE WITNESS:  Thank you, Your Honor.  

(Witness steps down and exits the courtroom.)  

THE COURT:  All right, ladies and gentlemen, you may 

be seated.  

Do we have any procedural issues to deal with, 

Government first?  

MR. BINI:  Yes, Your Honor.  

The Government is near the end of its case, and I -- 

THE COURT:  How near?

MR. BINI:  We have -- 

THE COURT:  You could talk about lengths of string.  

MR. BINI:  Yes, the string is coming to an end, 

Judge.                     (Continued on the following page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

SN     OCR     RPR

3144

(continuing.)

MR. BINI:  Two investors, another witness who is 

very brief regarding trades by one of those investors and then 

an agent.  And we anticipate resting at that point.  And we 

anticipate that these are pretty short witnesses.  So I just 

wanted to raise that with respect to the reciprocal 3500 and 

26.2 obligations for defense counsel, while the Government has 

produced thousands of pages of 3500 material, we have received 

four pieces of paper with statement material from defense 

counsel.  

THE COURT:  Four?  That's four more than a lot of 

cases that I've tried here.  Mr. Jackson, four whole pieces of 

paper.  Wow.  That's perfectly appropriate and I'm sure they 

honored all of their obligations and I'm sure they will 

continue to honor all of their obligations because that's how 

we role here in the Eastern District. 

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Other observations?  

MR. BINI:  That's it for the Government, Your Honor.  

MR. MEHTA:  Your Honor, Mr. Bini referenced a very 

short witness. 

THE COURT:  I assume he wasn't talking about 

vertical. 

MR. MEHTA:  No, duration, Your Honor. 

THE COURT:  I understand. 
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MR. MEHTA:  It's a compliance person from Alliance 

Bernstein.  This is a person that's not a fact witness.  It's 

literally just, here is a document.  It's already in evidence, 

Your Honor, but he will say -- 

THE COURT:  It's the old subject to connection -- 

MR. MEHTA:  Yes. 

THE COURT:  -- that I lectured you about having 

earlier in the case as an old bank lawyer. 

MR. MEHTA:  We have certifications, Your Honor.  So 

we can proceed on that point but I think defense counsel 

wanted us to bring someone in. 

THE COURT:  You still want the witness even though 

they have the certification or did you have the certification 

earlier?  

MR. BINI:  We did.

MR. MEHTA:  We had it earlier, Your Honor.  

THE COURT:  But you still want the witness from 

Alliance Bernstein?  

MR. SCHACHTER:  No, we spoke yesterday about the 

stipulation with Mr. Mehta. 

THE COURT:  I thought with that category of 

documents you didn't want a live witness.  You wanted to 

either have the certification that the rules provide for or a 

witness to authenticate the documents old school.  Do you no 

longer need a live witness?  
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MR. SCHACHTER:  It would be useful to see the 

stipulation, but I told Mr. Mehta yesterday that a stipulation 

would be sufficient and that we would not need a witness. 

THE COURT:  All right.  Work out a stipulation which 

I will so order if you can work it out.  Do you want to do 

that now or overnight?  What's your pleasure?  

MR. MEHTA:  We'll file it tonight, Your Honor. 

THE COURT:  File it on ECF as a proposed 

stipulation.  I will so order it and enter it on ECF and that 

will take are of that.  If not, we will have the banker on and 

he or she will identify the document. 

MR. MEHTA:  I was wondering, that person is leaving 

and wouldn't be back until Wednesday and the Government 

intends to finish its case by Tuesday and I hope -- we had 

spoken to defense counsel before and they didn't seem to have 

an issue with it, that we could have him come on in the 

morning, ten minutes, and have him come off the stand. 

THE COURT:  Especially if all we're going to have is 

a relatively short period of time with this witness.  

Hopefully, you won't the need them at all. 

MR. MEHTA:  Yes, Your Honor.  

THE COURT:  So hopefully this is a moot point.  If 

you do need to have that person, I take it the defense would 

not object to having a brief custodian of records bit of 

testimony to start the day and then that person can be sent 
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back to his or her gainful pursuits.  Is that acceptable?  

MR. SCHACHTER:  Yes.  It is acceptable.  I 

understand it to be similar testimony to that which the 

government used, a witness from Prudential.  We've already 

signed a stipulation with respect to that.  So I imagine it's 

going to be the same form for Alliance Bernstein and also will 

be taken care of by stipulation. 

THE COURT:  That is terrific.  So I look forward to 

hopefully getting that stipulation either on ECF before I take 

the bench tomorrow or when I take the bench tomorrow and I 

will sign off on that.  The other stipulation I should sign 

off on for good order's sake -- when I was at 360 Adams, I'm 

supposed to sign off on stipulations of proposed evidence.  I 

would like to do that. 

MR. MEHTA:  We will file that as well tonight. 

THE COURT:  Anything else?  

MR. BINI:  No. 

THE COURT:  Madam?  

MS. NIELSEN:  No, Your Honor. 

THE COURT:  From defense counsel?  Anything 

delicious. 

MR. SCHACHTER:  No, Your Honor.  

THE COURT:  I have something delicious.  

Counsel, would you be so kind.

(Pause in proceedings.) 
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THE COURT:  I have asked my law clerk to give each 

side five copies of the following document:  First, a document 

that has been marked as Court Exhibit Roman I, Jury Charge; 

next, a document that has been marked Court Exhibit Roman II, 

Verdict Reached; and, finally, a document marked Court Exhibit 

Roman III, Verdict Sheet.  

The first of those three is the jury charge that I 

have prepared in advance of our charge conference.  The second 

is a sheet that I have found to be useful called a Court 

Exhibit II, Verdict Reached.  I have found in my years as a 

judge that in about half of my cases, despite the directions 

to the foreperson and the jurors not to bring back -- not to 

hand out the verdict sheet but to rather bring them in to 

court when they've reached their verdict they nonetheless hand 

it out, and I have to hand it back and have them bring it in.  

So this is a separate sheet.  This is my one 

contribution to cutting-edge juris prudence; a sheet that says 

we have reached a unanimous verdict and the foreperson signs 

it and dates it.  That's the Verdict Reached form.  And the 

third sheet is the traditional verdict sheet which is marked 

as Court Exhibit Roman III.  The reason I'm using Roman 

numerals is not to be pretentious, at least not on this 

occasion, but as you recall earlier we had certain notes that 

were marked as Court 1, Court 2 and Court 3.  

So the record is clear for all purposes, this is 
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going to be Court Exhibit Roman I, Court Exhibit Roman II and 

Court Exhibit Roman III.  

(Court Exhibits I, II and III received in evidence.) 

THE COURT:  We will have our charge conference at 

9:30 a.m. on Tuesday, which is the day after the holiday so 

you will have tonight, tomorrow, and a lawyer's weekend to go 

through this charge.  When we go through the charge on Tuesday 

morning beginning at 9:30 here, we will go page by page and 

the way I conduct the jury charge conference is pretty 

straightforward and pretty old school.  

I will ask both sides, first the Government and then 

defense, if they have any objections to page one and the 

Government will say yes they do or no they don't.  The defense 

will say yes they do or no they don't.  They will say what the 

objection is.  I will then rule on it.  If I overrule the 

objection, it's preserved for the record.  And if I sustain 

the objection, I will modify the charge and we will go page by 

page.  It's a modest charge, only slightly more than 100 

pages.

After I've gone through, you will then have the 

final version which will be Court Exhibit Roman I-A which will 

be the version that I will read to the jury at the appropriate 

time at the end of the case after summations. 

So, I am not looking to have, much as it would be 

wonderful to hear your thoughts of how I ought to have been a 
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more articulate craftsman, I read your proposed jury charges.  

I thought about them.  I worked with my intrepid law clerks.  

And, so, we're not having a group drafting session.  This is 

going to be objections to page one, objections to page two.  

In the event that you see something and in the four 

and a half days you have between now and Tuesday morning at 

9:30 there is something that the parties wish to talk about 

and propose a joint modification of something on page 54 that 

you've agreed upon, you can certainly say, we talked about 

page 54 and we respectfully suggest or not respectfully, but 

we suggest an agreed-upon modification to something on page 

54.  I will certainly take that under advisement quite 

favorably and you are likely to see that go in if both sides 

will certainly agree to it.  

The bottom line is I read what you proposed and this 

is what I am prepared to do.  You don't have to worry about 

making an expensive record.  If you object to something you 

see, just say you object to it.  It is preserved and I think 

that you will find that it's a fairly efficient way to have a 

charge conference.  I appreciate the hard work you have all 

done on this.  Once it's all done, obviously each side will be 

given the final version which we will have marked as Court 

Exhibit Roman I-A.  The A stands for admitted and Court 

Exhibit Roman II, admitted, and Court Exhibit Roman III, 

admitted.  
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So that's my 5 o'clock surprise for you.  Hopefully 

this will be something that you can work with.  Obviously, I 

gave five copies to each side in anticipation that the 

defendant would have a copy to have to work with himself.  

Any comments, reflections, objections to the process 

going forward in this manner?  

MR. BINI:  No, thank you, Your Honor. 

THE COURT:  Defense counsel?  

MR. JACKSON:  No, thank you, Your Honor.  

THE COURT:  Unless there's anything else, we are 

adjourned for the day.  See you tomorrow morning at 9:30. 

MR. BINI:  Thank you, Judge. 

THE COURT:  Thank you all.  

(Matter adjourned until Friday, November 8, 2014 at 

9:30 a.m.)

- ooOoo - 
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(In open court.)

(Defendant enters the courtroom.)

(Judge WILLIAM F. KUNTZ, II enters the courtroom.)

(The following occurs outside the presence of the 

jury.) 

THE COURTROOM DEPUTY:  All rise.

The Honorable William F. Kuntz, II presiding.  

THE COURTROOM DEPUTY:  Criminal cause for trial, 

Docket Number 18-CR-681, United States versus Boustani. 

Counsel, please state your appearances for the 

record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, Lillian DiNardo, Special Agent Angela 

Tassone for the United States.

Good morning, Your Honor.  

THE COURT:  Good morning.  

We have the spellings, you may be seated.

Ladies and gentlemen of the public, you may be 

seated.

(Defendant enters the courtroom.) 

THE COURT:  Good morning, Mr. Boustani. 

THE DEFENDANT:  Good morning. 

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.

Good morning, Your Honor. 
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THE COURT:  Good morning, sir, please be seated. 

MR. SCHACHTER:  Good morning, Your Honor.

Michael Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning, sir, please be seated. 

MR. DiSANTO:  Good morning, Your Honor.

Philip DiSanto on behalf of Mr. Boustani.  

THE COURT:  Good morning, please be seated, sir.  

Good morning, Mr. Boustani, you may be seated.

MR. McLEOD:  Good morning, Your Honor.

Ray McLeod on behalf of Mr. Boustani. 

THE COURT:  Good morning, Mr. McLeod, please be 

seated.  

Thank you all, thank you all for your patience.

All right, I understand we have some procedural 

issues to address before we bring in the jury.  I will hear 

first from the Government, then I will hear from Defense 

Counsel with respect to any of the procedural issues that we 

need to address.  

The Government first. 

MR. MEHTA:  Briefly, Your Honor.  

I am sure you saw Mr. Schachter and I scurrying 

around the courtroom for the past hour.  That was not for 

show, Your Honor.  The parties agreed to a stipulation on the 

witness that we mentioned yesterday from Alliance Bernstein 

and so we will not be having to call him.  He is present in 
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the courtroom today, of course, but we will provide you a copy 

of the stipulation within the hour, Your Honor. 

THE COURT:  You should know I have entered some 

stipulations you folks were gracious enough to provide to me 

late last night and early this morning, and as I repeatedly 

said, I have no life, so I was delighted to spend time doing 

that.  

The little delay we had here today was one juror who 

had a little subway problem and then I also had to deal a with 

a couple of other matters, so the delays had nothing to do 

with you folks beyond that, lest you be concerned about that.  

So, no worries. 

Are there any other procedural issues to address 

before we bring in the jury from the Government's point of 

view?  

MS. NIELSEN:  Yes, Your Honor.  

So, when we broke yesterday there was some 

discussion about a recording the Defense wanted to play. 

THE COURT:  Yes. 

MS. NIELSEN:  So the Government and Defense have 

agreed on a portion of the transcript that is fine to show the 

jury, but the Government would ask that a larger portion of 

the recording be played to provide the witness with context. 

THE COURT:  Is there any objection to that request 

from the Defense?  
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MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay. 

So, we can play as much as the Government and the 

Defense agree. 

I take it, does it make more sense to play the 

entirety of the universe so that we do not have the Defense 

playing its greatest hits and then the Government going to 

side B to play its greatest hits, and the jury saying why 

didn't you may the whole thing initially?  I think it makes 

more sense to play the entirety of the audio and then you can 

address the jurors' attention, Defense Counsel, since you are 

on your examination, to the portions you wish to address and 

then the Government can do that as well rather than to segment 

it, but it is up to you. 

So, how do you want to proceed?  

MR. JACKSON:  Judge, I agree.  There is just one 

slightly tricky issue I want to flag. 

THE COURT:  Yes, sir. 

MR. JACKSON:  Basically, first of all, we appreciate 

the Government's very collegial consideration of our 

transcript and agreement that 1803-T is appropriate to show to 

the jury. 

The Government was responding, understandably, 

looking at this last night and this morning thinking about how 

we need to deal with this.  I didn't realize until just before 
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court in my conversation with Ms. Nielsen that they would want 

to play a larger portion.  So, we don't have a transcript to 

aid the jury for the larger portion.  I think that's fine 

because it's all in English. 

THE COURT:  But I think what we will just tell the 

jury is that we have a transcript of a portion --

MR. JACKSON:  Of a portion. 

THE COURT:  -- of the tape and the parties agree 

that that should be sufficient. 

Now, I guess the question then becomes do you want 

to create a complete transcript so that if the jurors during 

their deliberations say, we would like the transcript of the 

recording sent into the jury room, you then do not have the 

problem of trying to cobble up the expanded transcript, which 

is not part of the actual trial, which might give my friends 

on the 17th floor a little agita saying, what do you mean 

creating a transcript after the jury has started its 

deliberations. 

So, do you want to think about that?  You have got 

three-day weekend coming up.  It might be appropriate to 

create the complete transcript and to say to the jurors, we 

now have a complete transcript should you at some point during 

deliberations want to see the entire transcript of what you 

have heard. 

So, today, they will see the side A of the greatest 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

VB     OCR     CRR

3161

hits and then, if they want to see side B as well during 

deliberations, that will be an agreed-upon stipulated 

transcript. 

Does that work for you, folks?  

MR. JACKSON:  That's perfect, Judge. 

THE COURT:  You guys can explain it to them because 

I feel it is the role of Counsel rather than the role of the 

Court. 

MR. JACKSON:  I will give a very brief explanation 

of what we are going to do before I play it and then I will 

play it.  When we get to the minute mark that the portion we 

have the transcript gets to, I'll ask Mr. McLeod to stop it, 

display that transcript and then play that portion.  And then, 

we can just deal with the rest.  

We will confer over the weekend and I'm sure we can 

come to an agreement in terms of -- we already have something 

draft, but it has to be verified and get everything accurate 

and I am sure we can discuss over the weekend.  Whatever the 

Government would like to do with the full transcript, I'm sure 

we can come to an agreement. 

THE COURT:  That is certainly acceptable to the 

Court.  

Is that acceptable to the Government?  

MS. NIELSEN:  Yes, Your Honor. 

THE COURT:  Thank you.
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And again, I appreciate and give kudos to both sides 

for your professionalism and responsible behavior as officers 

of the Court in working through these problems.  Forget about 

saying saving the Court a lot of time, it saves the jury a lot 

of time and confusion, and I really appreciate that, and I am 

sure the jurors will as well. 

Do we have any other procedural issues to address 

before we bring the jury back in?  

MS. NIELSEN:  Not from Government. 

THE COURT:  Defense?  

MR. JACKSON:  Not from the Defense, Your Honor. 

THE COURT:  Thank you.  

Mr. Jackson, would you bring the jury in.  

You can bring the witness back.

And you can return to the podium, sir. 

MR. JACKSON:  Thank you, Your Honor.  

(Witness resumes stand.)

THE WITNESS:  Thank you, Your Honor.  

(Jury enters.)

THE COURT:  Welcome back, Ladies and Gentlemen of 

the Jury.  Again, I thank you for your patience and your 

promptness.  It is much appreciated.  

You will be pleased to know that there will be four 

or five bankers you will not be meeting in person because we 

are going to have some stipulations with respect to documents.  
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And again, we will not see you on Monday.  Nothing personal, 

but the Court is closed on Monday.  Enjoy your Monday off and 

again, thank you for your patience.  Please, be seated. 

You may be seated, ladies and gentlemen of the 

public. 

Please, be seated, sir.  I am going to ask you, as I 

said I would:  Have you spoken with anyone, including your 

attorney, since leaving the witness stand yesterday?  

THE WITNESS:  No, I have not, Your Honor. 

THE COURT:  Thank you. 

You may continue your inquiry, Counsel. 

MR. JACKSON:  Thank you very much, Your Honor.

THE COURT:  Of course.

(Continued on following page.)
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SURJAN SINGH,

called as a witness, having been previously duly

sworn, was examined and testified as follows: 

CROSS-EXAMINATION (Continuing) 

BY MR. JACKSON: 

MR. JACKSON:  Good morning, ladies and gentlemen.  

THE JURY:  Good morning. 

Q Good morning, Mr. Singh.  

A Good morning, sir. 

Q Mr. Singh, when we left off, we were going through some 

aspects of your direct examination.  And in your direct 

examination, do you remember when you -- I'm sorry. 

During part of your cross-examination -- from me, 

actually -- do you remember being asked the question:  Do you 

think it could be a fair estimate that dozens of people had to 

sign off on some of these transactions for them to go forward. 

And giving the answer:  I would say, counting 

committees and key people, maybe four or five, but there are 

could be more, sir?  

A Yes, I do. 

Q Okay.  And do you remember being asked the question:  

Maybe four or five people.

And you answering:  Yes, sir? 

A Yes, sir. 

Q The reality of the situation is that, for lack of a 
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better term, everyone and their mother at Credit Suisse signed 

off on these deals, correct? 

THE COURT:  Don't blame mom, but you get it.  That's 

an expression, it means a lot of people. 

A My mother never signed off on it. 

THE COURT:  All right, see what I mean?  Let's keep 

mom out of it, okay?  Please.  

A lot of people signed off on it, that's the 

question. 

THE WITNESS:  Yes, sir, all the key approvals that 

were required were provided. 

Q And we're talking about a lot of people, right? 

A Sir, it's hard to put a number on it.  I remember more 

the committees or the processes.  There were people involved, 

but for me to count and say it was four, five, ten.  It's 

hard, sir.  I can't, it's hard to specify a number. 

Q Okay.  

MR. JACKSON:  Your Honor, at this time, I would like 

to offer a recording which has been marked as Defense 

Exhibit 1803 and the accompanying transcript of a portion of 

the recording, Your Honor, which is 1803-T. 

THE COURT:  Any objection to 1803?  

MS. NIELSEN:  No, Your Honor. 

THE COURT:  Any objection to 1803?  

MS. NIELSEN:  No objection. 
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THE COURT:  All right. 

(Government's Exhibits 1803 and 1803-T received in 

evidence.) 

THE COURT:  Counsel will explain this to you.  You 

will hear a recording, you will see a transcript that is a 

portion of the recording and when you get to your 

deliberations, by that point we will probably have the balance 

of the transcript for you.  

So, you are going to hear, as we used to say in the 

old days, you are going to have the A side and the B side to a 

record like you see in the old movies before any of you were 

born.  Today you are going to get the A side of the record and 

the transcript and then, you are going to also hear the B 

side.  And later, there will be a transcript of the B side.  

No one is trying to keep anything from the jury 

because you are the deciders of facts, but they have only 

gotten the A side transcript today, that is probably my fault 

more than theirs.  But the good news is you are going to hear 

the A side, you are going to see the A side transcript today, 

and you are going to hear the B side today and later, you will 

get the B side transcript, once the lawyers have agreed to 

that.  Again, you are the deciders of the facts, I just wanted 

to explain that to you. 

With that, let's go to the audiotape. 

MR. JACKSON:  Thank you, Your Honor. 
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Mr. McLeod, if you can play it. 

(Audio played for jury.) (Audio stopped.) 

MR. JACKSON:  Mr. McLeod, could you just pause it 

for one moment. 

Q Now, Mr. Singh, do you recognize the voices on this call?  

A I recognize mine, sir, definitely that. 

Q And one of the other voices is a colleague of yours, 

correct? 

A I believe so.  I think it may be a gentleman called Mason 

Cranswick. 

Q Could it possibly be a person named Adam Bradbury? 

A It's possible, sir, yes. 

Q Okay.  But regardless, one of the voices you recognize as 

yours? 

A Yes, sir.  Unfortunately. 

Q And you are aware that certain calls at Credit Suisse are 

recorded, as a matter of course? 

A Yes, sir, I'm aware. 

MR. JACKSON:  Can we continue playing.  

(Audio played for jury.) (Audio stopped.) 

MR. JACKSON:  Mr. McLeod.  Can you pause for a 

second. 

Just to note, this is the portion, Your Honor, that 

you referred to that we do have a transcript for. 

(Exhibit published.) 
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MR. JACKSON:  Could you please, continue, 

Mr. McLeod. 

(Audio played for jury.) (Audio stopped.) 

MR. JACKSON:  Your Honor, if it's acceptable the 

entire recording is in evidence, but we can stop playing 

there. 

THE COURT:  I thought you were going to play the 

whole thing and then break it down. 

MR. JACKSON:  We can continue playing. 

THE COURT:  Why don't you just continue to play the 

greatest hits so we get to the end of it, and then we will 

have the examination. 

MR. JACKSON:  Absolutely, Judge, thank you. 

(Audio played for jury.) (Audio stopped.) 

MR. JACKSON:  Great. 

May I continue to inquire, Your Honor?  

THE COURT:  As long as you do not bring mother 

into it. 

Go ahead. 

Q So, Mr. Singh, I just wanted to ask you about a couple 

parts of that recording.  

First of all, one of the things you talked about in 

that recording is that you had actually seen a bunch of the 

ships in question, right? 

A That is correct, sir. 
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Q And these were ships that you saw were actually delivered 

in Mozambique, right? 

A That is right, sir, in Maputo. 

Q And you were talking with your colleague about the fact 

that there was some debate about whether or not there would be 

mounted weapons on the ship? 

A There were some concerns that there were weapons affixed 

to the boats and I hadn't observed any. 

Q Right.  What you saw was that they were delivered without 

weapons, right? 

A Yes, sir, that is correct. 

Q But what you were talking about in the conversation was 

your understanding that the Mozambicans would have the ability 

to use them as patrol boats because the sea men on the boats 

could have weapons? 

A Yes, sir.  It was always considered there would be armed 

personnel on the ship. 

Q Right.  Because the purpose, as you understood, of many 

of the boats was patrolling the EEZ, correct? 

A That is correct, sir. 

Q Now, you also made mention in the fact, you made mention 

of the fact that everyone and their mother at Credit Suisse 

had approved these transactions.  

That was your comment? 

A In this very formal meeting, sir, that is correct.  That 
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was my technical analysis of the situation. 

Q Right.  And you were having what you perceived to be a 

candid conversation right there with your colleague, correct? 

A I would say informal, sir.  And I would just like to 

apologize to everyone for -- after listening to that, but yes, 

informal. 

THE COURT:  This is Brooklyn, everybody's heard it 

before.  Let's keep going, all right?  Anybody that hasn't 

heard it really is not in this jury, okay?  

So, let's go. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  You are welcome. 

Q By the way, there was also a reference in that call to, 

your colleague accused you of not reading all of your e-mails, 

right?  

Do you remember that part? 

A Yes, sir.  Accused is strong, but I think he's 

referencing that I missed an e-mail. 

Q He's making a light-hearted comment about the fact that 

you didn't necessarily read every e-mail that came to you in 

the course of this.  

A Not the one that he had sent. 

Q Right.  And it's true that a person dealing with the type 

of deals that you deal with would sometimes get large volumes 

of e-mails from a lot of different sources, right? 
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A There would be large volumes of e-mails, yes, sir. 

Q And it's a fact that you didn't review in detail every 

e-mail and every attachment that you received in connection 

with your work, right? 

A Not every one, yes. 

Q Okay.  Now, one of the things that you were alluding to 

in terms of the scope of who had looked at this deal was just 

the sheer number of people at Credit Suisse, right? 

A Sir, I can't remember.  I don't think I put a number on 

there but there are certain departments that have looked at 

it, I'm sure I referenced them. 

Q I just want to ask you about several names of people and 

whether or not you -- it's your understanding that these are 

all people who were involved in the approval and review of the 

Proindicus, EMATUM, the Mozambican deals.  

A Yes, sir. 

Q Do you know a person named Garrett Curran? 

THE COURT:  Would you spell that for the reporter, 

please. 

MR. JACKSON:  Yes, Your Honor.  That's 

G-A-R-R-E-T-T, C-U-R-R-A-N.

A Yes, sir, I do know this person. 

Q And that's a person who was involved in the approval and 

review of these transactions, correct? 

A I believe the Proindicus transaction.  I'm not sure about 
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the EMATUM. 

THE COURT:  Sir, do not mumble.  And pull the mic 

towards you.  

The end of you your answer you said:  I believe in 

the Proindicus transaction and. 

THE WITNESS:  Apologies, sir.

A I believe the gentleman Garrett Curran was involved in 

the Proindicus transaction, but I don't recall him on the 

EMATUM transaction. 

Q And that's not an employee that you were involved in any 

criminal activity with, correct?

A That is correct, sir. 

Q We've discussed Eraj Srivani, correct? 

A Yes, sir. 

Q That's another person who was involved in the review and 

approval of the Mozambican transactions? 

A Yes, sir. 

Q Okay.  And that's another person that was not involved in 

any criminal conduct with you, correct? 

A That is correct, sir. 

Q Are you in with a person named Marissa Drew? 

A Yes, I am, sir. 

Q That's another person that was involved in the approval 

and review of the Mozambican transactions, correct? 

A I believe for the EMATUM capital markets.  Not sure about 
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the other transactions. 

Q I'm correct that Ms. Drew was not involved in any 

criminal conduct with you, correct? 

A That is correct, sir. 

Q Are you familiar with a man named Peter Stevens? 

A Yes, sir. 

Q That's another person who was involved in the approval 

and review of the Mozambican transactions, correct? 

A That is correct, sir. 

Q He was a reputational risk approver? 

A Sir, he was the head of credit risk management and the 

head of reputational risk, or co-head of reputational risk. 

Q Thank you. 

And Mr. Stevens was not involved in any criminal 

conduct with you, correct? 

A That is correct, sir. 

Q Are you familiar with a person named Adrian Ratcliffe? 

A Yes. 

Q All right.  And Adrian Ratcliffe is another person who's 

involved in the approval and the review of the EMATUM 

transactions, right -- I'm sorry, the -- I'll say the 

Mozambican transactions. 

A I know that he was in the legal department, but I can't 

recall if he gave an approval.  

Q Okay.  You know he was involved in the legal review, 
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correct? 

A Yes. 

Q Another person who is not engaged in any criminal conduct 

with you, correct? 

A That is correct, sir. 

Q What about a person named Maria Leistner, do you know who 

that is? 

THE COURT:  Could you spell that for the court 

reporter. 

MR. JACKSON:  Yes, Your Honor, of course. 

Maria -- M-A-R-I-A, last name Leistner -- 

L-E-I-S-T-N-E-R. 

A Yes, I do know her. 

Q This is a woman, a colleague of yours who was involved in 

the approval and review of the Mozambican transactions, 

correct? 

A She was, I believe, on the reputational risk committee. 

Q This is another person who is not involved in any 

criminal activity with you, correct? 

A That is correct. 

Q Are you familiar with a person named Gael de Boissard? 

A Yes, I am. 

THE COURT:  Spell that, please. 

Q G-A-E-L, D-E, B-O-I-S-S-A-R-D. 

And Mr. De Boissard was involved in the approval and 
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review of these transactions, correct? 

A Of the EMATUM transaction, I recall. 

Q And he was not engaged in any criminal activity with you, 

correct? 

A That is correct, sir. 

Q Are you familiar with a woman maimed named Catherine 

Mentov? 

A Yes. 

Q This is a person who was involved in the approval and 

review of the Mozambican transactions, correct? 

A Involved, yes. 

Q This is a person who was not involved in any criminal 

conduct with you.  

A Not with me, sir. 

Q And you're not aware of any criminal conduct that he was 

engaged in? 

A Yes, that is absolutely correct. 

Q Are you floor with a man named Charles Gooderham? 

A Yes. 

THE COURT:  Spell that, the last name. 

MR. JACKSON:  That's C-H-A-R-L-E-S, 

G-O-O-D-E-R-H-A-M. 

THE COURT:  Thank you. 

Q Are you familiar with Mr. Gooderham? 

A Yes, I am, sir. 
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Q This is another person who was involved in the review and 

approval of the Mozambican transactions, right? 

A That is correct, sir. 

Q This isn't a person who was engaged in any criminal 

conduct with you, correct? 

A That is correct, sir. 

Q I just want to list off a few additional names. 

Paul Spencer Lloyd, John Grussing, David 

Livingstone, Eric Morris, Clelia Pasqui? 

THE COURT:  Spell that. 

MR. JACKSON:  Yes, Your Honor.  C-L-E-L-I-A, 

P-A-S-Q-U-I. 

Q Do you recognize those five names? 

A I recognize the names other than you said a David 

Livingstone. 

Q Yes? 

A I don't recall that gentleman. 

Q Okay.  

A And Celia P was the second name. 

Q Clelia Pasqui? 

A Yeah, I don't recall her. 

Q Okay.  The three other individuals are all individuals 

who were involved in the approval and review of the Mozambican 

transactions, right? 

A Involved, yes. 
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Q And none of those people are people who were engaged in 

any criminal activity with you, correct? 

A That is absolutely correct, sir. 

Q Few more names.  John Grussing.  Andy Rosenberg.  Charles 

Donald.  Eric Morris.  Aaron Curtis? 

A Sir, I don't recall those names.  John Grussing I think 

you asked me already before.  And sorry, could you say the 

other names again, please. 

Q Andy Rosenberg.  Charles Donald, Eric Morris and Aaron 

Curtis? 

A I recall Eric Morris, but not the others, sir. 

Q Eric Morris is another person who was involved in the 

review and approval of these transactions, correct? 

A Of the EMATUM transaction, sir. 

Q Not engaged in any criminal activity that you're aware 

of? 

A That is correct, sir. 

Q There were a number of people involved in the legal 

function, right.  In the legal transaction review? 

A Yes, sir. 

Q That included Mark Bailey? 

A That is correct, sir. 

Q And Mark Bailey wasn't engaged in any criminal activity 

with you, right? 

A No, he was not, sir. 
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Q That also included other members of the reputational risk 

and compliance compete, correct? 

A I think you've listed the main members, but there may be 

others.

Q What about Kenneth Leo? 

A I don't remember Mr. Leo. 

Q What about Balbir Bakhshi? 

A Yes, he was part of the reputational risk committee. 

Q What about? 

THE COURT:  Spelling of Bakhshi, please. 

MR. JACKSON:  Yes, of course, Your Honor.  

B-A-L-B-I-R, B-A-K-H-S-H-I. 

THE COURT:  Thank you. 

Continue. 

MR. JACKSON:  Thank you, Judge. 

Q And you said Mr. Bakhshi was part of the reputational 

risk and compliance committee, correct? 

A That is correct, sir. 

Q And he wasn't engaged in any criminal activity with you, 

correct? 

A That is correct, sir. 

Q Sima Allen? 

A Sima Allen, yes. 

Q Paul Spencer Lloyd? 

A Yes. 
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Q Adam Bradbury? 

A No. 

Q Joe Robinson? 

A Yes. 

Q Those people, not engaged in any criminal conduct with 

you, right? 

A That is correct, sir. 

Q You're not aware of any criminal conduct that you were 

involved in? 

A That is correct, sir. 

Q And the ones that you recognized were all involved in the 

reputational risk and compliance function as it related to 

these Mozambican transactions, right? 

A Involved, but not necessary approvers. 

Q Okay.  Some approvers, some just involved in the approval 

process.  

A Yes. 

Q Now is it fair to say I haven't gone through an 

exhaustive list of all the people who were involved in the 

approval and review of these transactions, correct? 

A Sir, I don't know, but you -- there could be more. 

Q There could be more, right?  

But none of those people are people who accepted any 

money from you, for example? 

A That is absolutely correct, sir. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - cross - Jackson

VB     OCR     CRR

3180

Q As far as you know, they all did their jobs in connection 

with these transactions.  

A Yes, sir. 

Q Thank you.  

MR. JACKSON:  Now, may we display, Your Honor, in 

evidence, Government's Exhibit 1844. 

THE COURT:  Yes.  

(Exhibit published.) 

Q And you recognize this as an organizational chart for 

Credit Suisse Group AG?

A Sir, I -- well.  I'm not sure I know this slide, but I 

understand what it's trying to say. 

Q Right.  You are not familiar, necessarily, with every 

aspect of every org chart at Credit Suisse? 

A Yes, sir, that's right. 

Q Okay.  Do you recognize all these entities? 

A No, sir. 

Q Which one did you work for? 

A Sir, I worked for Credit Suisse Securities Europe 

Limited. 

Q Okay.  

MR. JACKSON:  Can we highlight that one, please, 

Mr. McLeod.  Okay. 

Q So that's that one down at the bottom right, correct? 

A That's correct, sir. 
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Q Now, do you remember being asked some questions about 

whether you believed that the debt, if a client kept a loan on 

its books, rolled up to the books and records of Credit 

Suisse's parent company, do you remember that? 

A Yes, sir. 

Q And by parent company, which company -- you were talking 

about which company here? 

A Sir, I wasn't referring to any specific company.  It's 

part of the consolidated accounts of the group.  Because we 

had lots of checks and balances to ensure that our loans on 

our books -- 

Q Let me just stop you.  

THE COURT:  Let him finish.  

Go ahead. 

THE WITNESS:  Sorry, thank you, Your Honor. 

A So, we had lots of checks and balances to ensure that our 

loans on our books within GFG are reported in a group 

appropriately and there were key reasons for that.  Because we 

had to have the right amount of capital against it, we had to 

have them valued appropriately, so they would consolidate 

within the group.  I'm very confident of that.  

Which is the ultimate legal entity parent?  I'm not 

qualified to say that about Credit Suisse Group, but those 

loans were reported and did consolidate within the group. 

Q Okay.  So, to just focus in on my question.  You're not 
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sure which entity you were talking about when you were 

referring to the parent, correct? 

You weren't referring to a specific entity, correct? 

A That is correct, I did not have a specific legal entity 

in mind. 

Q And to be very clear, okay, your job at Credit Suisse was 

you were doing debt stuff for the emerging markets group, 

right? 

A Yes, sir, I did debt for emerging markets. 

Q You have never seen the general ledger of Credit Suisse 

Group AG; yes or no? 

A I'm not sure, sir.  I don't recall, but I'm not sure. 

Q Okay.  You don't recall.  

Fair to say, the books and records of Credit Suisse, 

the various companies, that was not your primary 

responsibility at your job; yes or no? 

A The books and records of GFG, my team, were my 

responsibility and to make sure that they were appropriately 

put in the systems, which would then flow through to the 

remainder of the bank and its accounting.  That was my 

responsibility.  Further than that, no, sir. 

Q Further than GFG, that was not your responsibility, 

correct? 

A That is correct, sir. 

Q Okay.  Now -- 
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MR. JACKSON:  We can take that down, Mr. McLeod. 

Q Now, we talked a little bit about your FCA testimony 

yesterday, do you recall that? 

A Yes, sir, I do. 

MR. JACKSON:  Can we display again, in evidence, 

3500-SS-9 at page 35. 

THE COURT:  You may.  

(Exhibit published.) 

THE COURT:  You will need to enhance it, it is too 

small to read. 

MR. JACKSON:  Yes. 

Can we enhance the bottom of this.  

Q Can you see this answer, this question that was posed to 

you at the top here, Mr. Singh? 

A Yes, sir. 

Q And you were asked a question about the way Mr. Boustani 

dealt with or interacted with the deal team, correct? 

A I believe that, sir, but it doesn't say -- I believe 

you're correct but it just -- maybe if you went a little bit 

higher I could see the reference to Mr. Boustani.  

Thank you, sir. 

Q Do you see that, where it says:  So what did you make of 

Mr. Boustani? 

A Yes, sir, I do. 

Q Okay.  And then, in response to the question we were just 
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looking at, you said:  He was like all clients, he was all 

things in different times.  So I mean, are clients demanding 

in general?  Yes.  I haven't come across any clients that 

aren't demanding.  What can I recall about Jean, he was 

Lebanese, his English wasn't always the best. 

That's what you said in your FCA testimony, correct? 

A That is correct, sir. 

Q And that was true, correct? 

A Yes, sir, that was true. 

MR. JACKSON:  Can we take that down.  

Q In your direct testimony you were also asked a question 

about -- well. 

First of all, do you remember being asked about the 

time period where Mr. Pearse left Credit Suisse during your 

direct testimony? 

A I don't remember the specific question, but. 

Q You remember some questions about that? 

A Some questions, yes. 

Q Do you remember stating during your direct testimony that 

Mr. Pearse indicated to you that there were other transactions 

by which he had procured a side or -- a side or private 

payment for himself? 

A Yes, sir, I do recall that. 

Q And these are other transactions you're talking about 

that Mr. Pearse told you that he had set up for himself, a 
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side deal or kickback.  

A Sir, he told me that he was expecting a private payment, 

a side payment.  I don't have further color than that. 

Q Well, you did tell the prosecutors about the names of 

some of the deals that Mr. Pearse told you he had set up a 

side payment for himself on, right? 

A Yes, sir, that's correct.  What I meant is, it's not that 

I don't have details about the names of the deals, it's that I 

don't understand exactly what the money was for, specifically 

related.  So, it's hard for me to call it a kickback.  I would 

call it what I know it to be, which is a side payment. 

Q Okay.  You weren't specifically involved with Mr. Pearse 

this those side deals.  

A I wasn't involved at all, sir. 

Q But one of the ones that you identified was the Akbars 

transaction, a Russian transaction? 

A Yes, sir. 

THE COURT:  Would you spell that for the reporter, 

please. 

MR. JACKSON:  Yes, of course, Your Honor. 

That's A-K-B-A-R-S. 

Q You also identify a Kazak Company Restructuring called, 

called the KMC transaction?

A That is right, sir. 

Q And you identify the KDB transaction. 
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A That is right, sir. 

Q Am I correct that you also told the prosecutors that 

Mr. Pearse made to you the comment that all Lebanese people 

are on the take.  

A I don't remember that, sir. 

Q Okay.  

MR. JACKSON:  I'd like to show you a document that 

is marked as 3500-SS-1 at page 17. 

THE COURT:  For the witness and opposing counsel, 

only. 

MR. JACKSON:  Yes, Your Honor.  

Can we blow up the bottom half of that, please, 

Mr. McLeod. 

THE WITNESS:  So, what's the question, sir?  

Q My question is, does this refresh your recollection that 

you told the prosecutors that Mr. Pearse had made the comment 

to you that all Lebanese people are on the take? 

A No, sir, it doesn't. 

MR. JACKSON:  Okay.  Would you take that down, 

please, Mr. McLeod. 

Q You also told the prosecutors that you believe 

regulation S meant that an instrument was off-shore from the 

United States, correct? 

A I'm not sure I'm qualified to make that statement, sir. 

Q Do you recall telling that to the prosecutors? 
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A I don't think so, sir. 

Q You also told the prosecutors that you had understood 

that Ice Canyon had a lot of pockets.  

Do you recall that? 

A Sir, I don't recall that specific comment, no. 

Q It's true, isn't it, that you told the Government that it 

was quite normal for a contractor to be involved in the 

finances of a deal. 

A Where it relates to the financing of their goods and 

services, yes, that's normal. 

(Continued on following page.)
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EXAMINATION CONTINUES 

BY MR. JACKSON:

Q And that's something that you told the prosecutors, 

correct?

A Yes. 

Q And I'm correct, right, and this is a yes or no question, 

did you tell the prosecutors in your meetings with them that 

you had discussed with Andrew Pearse working in some capacity 

at Palomar? 

A No. 

Q You never said that to the prosecutors? 

A I don't recall that. 

Q I want to show you a document that is marked as SS-1.  

THE COURT:  For the witness and opposing counsel and 

the Court only.  

A Yes, sir, what's the question?  

Q Does that refresh your recollection that you told the 

prosecutors that you had discussed working in some capacity at 

Palomar with Andrew Pearse, yes or no? 

A No.  

Q Okay.  

MR. JACKSON:  We can take that down, please, 

Mr. McLeod. 

BY MR. JACKSON:

Q Now, in the course of your working on these transactions, 
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you received a number of e-mails that included one from 

Clifford Chance? 

A Sorry, it cut out slightly.  Would you mind repeating?  

Q Yes, I apologize.  

In the course of working on these deals, you 

received a number of e-mails from people who were at the law 

firm Clifford Chance, correct?

A That is correct, sir. 

Q It is a very respected international law firm, correct?

A Correct, sir. 

Q That was involved in the approvals of this deal, correct?

A Sir, they're not involved in the approvals of this deal.  

They were advisors or counsel to -- to Credit Suisse. 

Q They were advisors, so they were involved in the advisory 

process for Credit Suisse, correct?

A They advised Credit Suisse, sir, that's correct.

Q And at some point you received e-mails that included 

approvals, transmissions of approvals from the Central Bank of 

Mozambique for certain of these deals, correct?

A I recall that, sir, yes. 

MR. JACKSON:  Your Honor, I'd like to offer DX-2024, 

2024-A, and 2024-A-T, which is the translation.  

THE COURT:  Any objection?  

MS. NIELSEN:  I'm sorry, are they visible?

THE COURT:  Do you want to see hard copy?  
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(Pause.) 

THE COURT:  Let's take them seriatim.  

Any objections to DX-2024?  

MS. NIELSEN:  No objection. 

THE COURT:  You may publish 2024. 

(Defense Exhibit 2024 was received in evidence.) 

THE COURT:  Any objection to 2024-A?  

MS. NIELSEN:  No objection. 

THE COURT:  You may publish. 

(Defense Exhibit 2024-A was received in evidence.) 

THE COURT:  And any objection to 2024-A-T as in Tom, 

any objection to that document?  

MS. NIELSEN:  No objection. 

THE COURT:  You may publish, it's admitted. 

(Defense Exhibit 2024-A-T was received in evidence.) 

THE COURT:  They're all admitted.  

MR. JACKSON:  Thank you, Your Honor. 

THE COURT:  And highlight them because they are too 

small to read as they are.  

MR. JACKSON:  Yes, Your Honor. 

(Exhibit published.) 

BY MR. JACKSON:

Q You see this is an e-mail from Ms. Subeva to a number of 

different people, correct, including you?

A That is correct, sir. 
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Q This is in March of 2013?

A That is correct, sir.  

Q And do you see a number of the people at Clifford Chance 

are cc'd on this document, correct?

A That is correct, sir. 

Q This is -- there are some things that are blacked out in 

the e-mail?

A Yes, sir. 

Q Do you understand that sometimes certain legal 

information is redacted?

A I guess so, sir.  

MR. JACKSON:  Can we go to 2024-A, please?  

(Exhibit published.) 

MR. JACKSON:  Can you blow up this part of it?  

BY MR. JACKSON:

Q And can you understand what this is, this is the 

Portuguese version of this document, but do you understand 

what this is, Mr. Singh?

THE COURT:  Are you asking the witness if he reads 

Portuguese?  Is that the question?  

Are you asking him if he has seen this in English 

and can say something about its Portuguese iteration?  

I am just not sure what you're asking him. 

MR. JACKSON:  You're right, Judge.  

THE COURT:  I know, that is my job, at least until 
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the Court of Appeals.  

MR. JACKSON:  Let me take those in order. 

BY MR. JACKSON:

Q First of all, do you speak Portuguese?

A No, sir. 

Q Okay.  Do you remember getting this authorization from 

the Central Bank of Mozambique?

A Sir, I can't recall if it's this document, but I do 

recall on the Proindicus transaction there was Central Bank 

approval. 

MR. JACKSON:  Okay.  Can we display 2024-A-T?  

(Exhibit published.) 

BY MR. JACKSON:

Q You see here, this is a translation of the document we 

were just looking at, correct?

A (No response.)

Q Well, you see it's in English.  

I know you don't, you can't verify, but let me just 

ask you about, do you see where it says request for 

authorization to take out a foreign loan amounting to USD 372?

THE COURT:  Vader, Vader, Vader; slower.  

MR. JACKSON:  Thank you, Judge. 

BY MR. JACKSON:

Q Do you see that portion there, Mr. Singh? 

A I see what you highlighted, yes. 
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Q And do you see it says:  Regarding the issue at hand, we 

must inform you that the Bank of Mozambique authorizes us to 

take out the loan, and the following reference numbers were 

assigned, which should be used in every letter to be exchanged 

with the bank on this issue; do you see that? 

A I see the highlighted portion, sir. 

Q Okay.  And it identifies Proindicus in the third bullet 

point, correct?

A It does, sir. 

MR. JACKSON:  One more set of documents, Your Honor.  

I'd like to offer DX-2025, 2025-A, and 2025-A-T.  

THE COURT:  Any objection to 2025?  

MS. NIELSEN:  Can you make that a little bit larger?

THE COURT:  Blow it up, so we can see it.  

MS. NIELSEN:  No objection. 

THE COURT:  Admitted. 

(Defense Exhibit 2025 was received in evidence.) 

THE COURT:  2025-A, any objection?  

MS. NIELSEN:  I don't think I have "A," I have 

"A-T." 

THE COURT:  Do you have that in front of you, 

counsel?  

2025-A is the Portuguese language document.  Do you 

have any objection to that?  

MS. NIELSEN:  No, Your Honor. 
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THE COURT:  Admitted. 

(Defense Exhibit 2025-A was received in evidence.) 

THE COURT:  And 2025-A-T, do you have any objection 

to that document?  

MS. NIELSEN:  No, Your Honor. 

THE COURT:  All right, admitted. 

(Defense Exhibit 2025-A-T was received in evidence.) 

THE COURT:  You may publish any and all of them.  

MR. JACKSON:  Thank you, Judge.  

(Exhibit published.) 

BY MR. JACKSON:

Q Let's look very quickly at 2025.  Do you see this 

document?  

MR. JACKSON:  If you can blow up that Mr. McLeod.

Q Do you see this is Mr. Boustani forwarded along the 

Central Bank letter to you, to a number of people including 

you?

A Yes, sir, I do see that. 

MR. JACKSON:  Can we look at 2025-A?  I'm sorry.  

(Exhibit published.) 

MR. JACKSON:  Could you blow up the -- yes, that 

section, please, Mr. McLeod.  Thank you. 

BY MR. JACKSON:

Q Do you see this is the Portuguese version of this?

A I guess so, sir.  
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MR. JACKSON:  Can we go to 2025-A-T?  

(Exhibit published.) 

BY MR. JACKSON:

Q And you see here, this is the approval of the foreign 

loan agreement amounting to U.S. dollars 850 million with 

Credit Suisse, and it makes reference to EMATUM in this 

letter, correct?  

A I see that, sir, yes. 

Q Okay.  

MR. JACKSON:  We can take that down, please.

Q And let me just ask you this:  When this case -- you are 

currently out on bail, correct?

A That is correct, sir. 

Q When this case is over, it's your expectation that until 

you're sentenced, you are going to go back to London, England, 

to your home?

A That is my understanding, sir -- 

MS. NIELSEN:  Object. 

THE COURT:  Was there an objection to that?  

MS. NIELSEN:  Yes, Your Honor; objection. 

THE COURT:  He's just asking for his expectation.  I 

used to expect 40 acres and a mule, but go ahead. 

BY MR. JACKSON:

Q That's your expectation?

A Yes, sir. 
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MR. JACKSON:  Your Honor, may I have one moment?

THE COURT:  You may.

(Pause.) 

MR. JACKSON:  Your Honor, I have no further 

questions for this witness.  

THE COURT:  Your witness, redirect.  

MS. NIELSEN:  Thank you, Your Honor.  

THE COURT:  I am worried, she didn't say just 

briefly.  

MS. NIELSEN:  I learned my lesson, Your Honor.  

THE COURT:  Fire away.  

REDIRECT EXAMINATION

BY MS. NIELSEN:

Q Good morning.  

A Good morning, ma'am. 

Q So during the recording that we listened to this morning, 

there was a discussion about seeing ships related to EMATUM.  

Do you recall that? 

A That is correct, ma'am. 

Q Did you see the ships when you were in Maputo?

A I saw some ships, ma'am. 

Q What ships did you see?  

A I saw some ships related to the EMATUM transaction, which 

were tuna fishing boats.  Not all of them, not 21 tuna boats 

that were to be delivered, but I saw a couple.  And they were 
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in relation to the Proindicus transaction, which was security 

surveillance.  There was some ships that were in the harbor, 

but they weren't in the water, they were on land.  

Q I'm sorry, how were they on land?

A Hard to describe, but there was like a metal frame, if 

you can imagine my arms being a frame.  And the ship kind of 

(indicating) being there.  I don't know if that's clear. 

THE COURT:  It's not, because you are turning your 

head away and you are making hand gestures in the air.  

Why don't you ask him questions to elicit something 

that will be a little more permanent and less ethereal. 

BY MS. NIELSEN:

Q Mr. Singh, were the Proindicus ships in some form of 

holding device on land?

A That is correct, ma'am.  A metal frame holding device. 

Q And did you see any of the trimarans? 

A No, I don't recall seeing trimarans. 

Q Now, Mr. Singh, defense counsel asked you whether any of 

the kickbacks that you had been promised prior to the approval 

of the Proindicus loan -- sorry, defense counsel asked you 

whether any kickbacks had been promised prior to the approval 

of the Proindicus loan.  

Do you recall that?

A Sorry, kickbacks to me or to a colleague of mine?

Q To your colleague.  
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A So prior to the approval of the Proindicus loan, yes.  

Andrew Pearse was promised a kickback from Mr. Boustani. 

THE COURT:  He was promised a kickback from 

Boustani, that's what you said?  

THE WITNESS:  Yes. 

THE COURT:  Keep your voice up.  All testimony is 

important.  This is particularly important, so would you 

please keep your voice up.  

Put the question again and let's have the answer 

clearly. 

BY MS. NIELSEN:

Q So, Mr. Singh, defense counsel asked you whether any 

kickbacks had been promised prior to the approval of the 

initial Proindicus loan on February 28th of 2013, to your 

knowledge?

A Sorry, ma'am, just to be clear, the approval of the loan 

happens on or around March the 21st.  Prior to March the 21st, 

yes, there is a kickback promised to Andrew Pearse by 

Mr. Boustani. 

Q So you signed the loan agreement for Proindicus on or 

about February 28th of 2013, is that correct?

A That is correct, ma'am. 

Q So why weren't they approved at that point in time?

A Because, ma'am, at that stage the key approvals of 

Reputational Risk plus Credit Risk Management are outstanding, 
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and as detailed in the loan agreement that they are 

outstanding and so as a condition precedent, and so money can 

be given under this loan. 

Q And so when was it that those conditions precedent were 

met?

A It was on or after the 21st of March, 2013. 

Q And were you aware prior to that date about the kickbacks 

that Jean Boustani had promised to pay Andrew Pearse out of 

the subvention fee reduction?

A Yes, ma'am.  In the first two weeks of March, I have a 

conversation with Andrew Pearse where he details to me that he 

has cut a side deal with Mr. Boustani where Mr. Boustani will 

pay him monies or privately on the side for a reduction in the 

subvention fee that Privinvest Group will have to pay. 

Q And you kept that information secret from the approval 

committees and other approvers at Credit Suisse, is that 

right?

A I did, ma'am.  

Q Now, defense counsel asked you a number of questions 

about how many people at Credit Suisse approved the Proindicus 

and EMATUM deals.  And he listed a number of Credit Suisse 

employees who were involved in the approval process.  

Mr. Singh, did you tell any of those people about 

the kickbacks that had been promised to Andrew Pearse or that 

you had, in fact, been promised and received? 
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A I told none of those individuals, ma'am. 

Q And did you tell any of the relevant committees about the 

kickbacks you had been promised and then received?

A Unfortunately, no, ma'am, I did not.  

Q And you signed the loan agreements for both Proindicus 

and EMATUM on behalf of Credit Suisse, isn't that correct?

A That is correct, ma'am.  

Q Now, defense counsel asked you some questions about 

whether the defendant had spoken to outside investors.  

Do you recall?

A Yes, I recall that, ma'am. 

Q Now, Mr. Singh, did the defendant know that Credit Suisse 

was marketing the Proindicus and EMATUM instruments globally 

to outside investors?

A Sorry, which transaction did you refer to?  

Q The Proindicus and EMATUM.

A Proindicus and EMATUM, yes, he was aware. 

Q And how do you know that?

A Ma'am, because it was clear that Credit Suisse -- I'll 

take transaction by transaction, that's clearer.  

So, on the Proindicus transaction it was clear that 

Credit Suisse was not in position ever to give the full 

initial discussion of 350 million, but finally as 

$372 million.  

It was always discussed that Credit Suisse will give 
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in the region of 150 to $200 million.  So, a significant 

portion of the transaction has to come from outside investors.  

Mr. Boustani, himself, offers support from Mozambican banks, 

from middle eastern banks, to provide that syndication 

support.  And there is no restriction in any way, shape or 

form on where we can syndicate this loan.  And it is clear 

that we're going to globally syndicate it. 

Q And what about the EMATUM transaction?

A For the EMATUM transaction -- for the EMATUM transaction 

there was a specific requirement that I tell the Minister of 

Finance that there is gonna be an international capital 

markets transaction where international investors will 

publicly trade securities from the EMATUM transaction.  

That's a requirement from the EIBC Committee because 

there is a concern that maybe the customer doesn't appreciate 

that this is gonna be a public deal there's is gonna be 

Bloomberg and ratings, and we never want to surprise a 

customer inappropriately.  

There is a requirement for me to disclose that and 

get his confirmation.  When I traveled to Maputo on our due 

diligence for EMATUM, I informed Mr. Boustani before that this 

is a requirement, that I need to do it so that we're clear.  I 

pre-clear it with Mr. Boustani so that it is not a surprise 

for the Minister, so that he has time to deliberate and think 

about it.  
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And then when I am in a meeting formally with other 

CS colleagues telling the Minister about the fact that it will 

be an international capital markets transaction, Mr. Boustani 

is also in the meeting at the Ministry of Finance in Maputo in 

the government building.  

Q And, Mr. Singh, were some of the investors for the 

Proindicus and the EMATUM transactions located in the United 

States?

A Yes, ma'am. 

Q And did the loan agreement or any of the materials that 

were sent to investors in Proindicus and EMATUM disclose any 

of the payments that Jean Boustani had made to you? 

A No, they didn't.  

Q Did they disclose the kickback that Jean Boustani had 

promised to Andrew Pearse for the original Proindicus loan? 

A No, they did not. 

Q Now, Mr. Singh, defense counsel asked you about some of 

the payments that you received from the defendant.  

How much were you paid again?

A Ma'am, I received in the end $5.7 million, just -- just 

under that. 

Q And those weren't salary payments from Privinvest, is 

that correct?

A No, ma'am, they were not salary payments. 

Q And were any of those payments provided to you to get you 
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to join Palomar?

A None at all. 

Q And were any of those payments given to you to entice you 

to work on any investment fund? 

A No, ma'am. 

Q What were they paid to you for?

A Ma'am, they were paid to me to lobby in support of the 

transactions that Privinvest Group wanted to undertake, which 

were the Proindicus upsizes after Andrew Pearse left, plus the 

EMATUM 500-million-dollar debt financing that was raised by 

Credit Suisse. 

Q And was that for you to lobby and support these 

transactions within Credit Suisse? 

A That is correct, ma'am. 

Q And was this work that you did secretly while you were a 

Credit Suisse employee?

A Yes, ma'am. 

Q And defense counsel asked you a number of questions about 

Andrew Pearse's role in the scheme. 

Now, Mr. Singh, who did you believe offered and paid 

you the kickbacks that you received?

A Mr. Boustani. 

MS. NIELSEN:  Ms. DiNardo, can we bring up 

Government's Exhibit 1843 in evidence, please?  

Mr. Jackson, may we publish to the jury?  
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(Exhibit published.)     

MS. NIELSEN:  Thank you.  

Ms. DiNardo, if you would go to the second page, 

please. 

THE COURT:  You are mumbling again.  Pull it closer, 

keep your voice up.  

MS. NIELSEN:  Ms. DiNardo, the second page, please, 

and the second box.  

(Exhibit published.) 

BY MS. NIELSEN:

Q And defense counsel asked you some questions about 

several one-million-dollar payments you received into your 

ADCB account in September and October of 2013 from a numbered 

bank account.  

Do you recall that?

A I recall that, ma'am. 

Q Do you see one of those transactions on this, the blow-up 

that Ms. DiNardo has provided?

A Yes, ma'am, it's the deposit in my account on the 18th of 

September for $1 million. 

Q And at the time that you received that payment, who did 

you think that it was from?

A Jean Boustani. 

Q Now, in the description of this -- for this payment, 

where does it say that the payment came from? 
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A It references a long account number. 

Q At that time did you know whose account number that was?

A No, ma'am.

MS. NIELSEN:  Ms. DiNardo, if we could bring up 

Government's Exhibit 1818 in evidence, please.  

(Exhibit published.) 

MS. NIELSEN:  And if we could blow up the top; thank 

you.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Now, Mr. Singh, defense counsel showed you Government's 

Exhibit 1818.  

Had you ever seen this document before yesterday?

A No, ma'am. 

Q Did the Government show it to you?

A No, ma'am. 

Q Now, you testified -- 

MS. NIELSEN:  And, Ms. DiNardo, you can take that 

down; thank you.  

Q You testified that at some point before you began 

cooperating with the Government you may have heard or seen 

something that indicated that the two one-million-dollar 

payments came from Andrew Pearse.  Is that right? 

A Yes, ma'am. 

Q Do you recall where you got that impression?
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A Ma'am, there was an Indictment that came out and there 

were subsequent pleas, where there was some detail of 

$2 million. 

Q Based on your personal experience, did you still believe 

that the ultimate source of the money, those two million- 

dollars payments was the defendant?

A Yes, ma'am. 

Q And why is that?

A Because the beneficiary of what I did is Privinvest 

Group. 

Q Did the defendant do or say anything in your presence 

that made you believe that he was paying you these kickbacks?

A Yes, ma'am. 

Q And what was that?

A Ma'am, when I met with Mr. Boustani for the whole day in 

early July -- 

THE COURT:  Of what year?  

THE WITNESS:  Sorry, Your Honor, in 2013.

A -- and he took me around and he created a fake job for me 

as archives clerk and he created a fake address for me and he 

took me through several queues or processes where I received a 

residency permit.  And then after that I discussed with him 

the next steps in relation to meeting with private bankers and 

opening a bank account.  

And it is clear that he says he will look after me 
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in relation to the EMATUM transaction.  There is no doubt in 

my mind. 

Q And that phrase, look after me, is that the same phrase 

that Andrew Pearse used with you on the run that you went on 

with him in the forest?

A That is correct, ma'am, yes. 

Q And your understanding of that was what?

A That I would be paid money.  

Q And when the defendant told you that he'd look after you, 

it was specifically in relation to the EMATUM transaction?

A At the time he raised the EMATUM transaction because 

that's the one we were working towards, yes. 

Q Now, defense counsel also asked you about some side 

payments to Mr. Pearse.  

Do you recall that?

A Yes, ma'am. 

Q When you had this discussion with Mr. Pearse, was it just 

one discussion?

A Yes, I recall it being one discussion. 

Q And did Mr. Pearse tell you specifically what he was 

being paid for doing during that discussion? 

A No, he didn't specify exactly what the payment -- what he 

did to receive the payment. 

Q Did he specify the mechanics of how he was going to get 

paid? 
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A No. 

Q In fact, do you even know if Mr. Pearse was paid at all?

A I do not. 

Q Now, defense counsel asked you some questions about the 

run that you took in the forest near Andrew Pearse's house in 

the summer of 2013, and whether you knew what Mr. Pearse or 

Detelina Subeva had said to the Government about that run.  

Do you recall?

A Yes. 

Q And, Mr. Singh, did the Government show you any 

statements made by other witnesses in this case?

A No, ma'am. 

Q What did the Government show you? 

A Nothing, other than e-mails that I had been on when I was 

at Credit Suisse. 

Q Defense counsel, however, showed you some e-mails that 

you were not on, didn't he?

A Yes, ma'am. 

MS. NIELSEN:  Your Honor, I'd like to use the ELMO 

now if I could. 

THE COURT:  You may.  

(Exhibit published.) 

BY MS. NIELSEN:

Q I am showing you what has been previously admitted as 

Defense Exhibit 1825.  
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Do you recall seeing this document?

A Yes, ma'am. 

Q I believe you testified that you were -- that you did not 

know that you were an executor of Andrew Pearse's will, is 

that correct? 

A That is correct, ma'am. 

Q Now, Mr. Pearse, [sic] are you copied on this e-mail from 

Andrew Pearse anywhere?  

A I am not copied on this e-mail, ma'am. 

Q Had you seen this e-mail before defense counsel showed it 

to you yesterday? 

A No, I have no recollection of this e-mail at all. 

Q I am showing you now what's been marked and previously 

admitted as Government's Exhibit 2016 -- I'm sorry, Defense 

Exhibit 2016.  

(Exhibit published.) 

BY MS. NIELSEN:

Q Do you recall this e-mail from yesterday?

A Yes, ma'am. 

Q Are you copied on this e-mail?

A No, ma'am. 

Q Had you ever seen it before it was put up by the defense 

counsel yesterday?

A No, ma'am. 

(Exhibit published.) 
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BY MS. NIELSEN:

Q And I am showing you now what was marked as Defense 

Exhibit 2020 in evidence.  

Do you recall this from yesterday?

A Yes, ma'am. 

Q And are you copied on this e-mail?

A No, ma'am. 

Q And had you seen this before yesterday?

A No, ma'am.  

(Exhibit published.) 

Q I am showing you the attachment from Government's 

Exhibit -- or from Defense Exhibit 2020, which I believe is 

2020-A.  

Had you seen this document before yesterday?

A No, ma'am, I've never seen this document before. 

Q So if you look at the line on the bottom of this page 

where the indication is "e.g. Uncle"?

A Yes, ma'am. 

Q Had you ever seen this before yesterday?  

A No, ma'am, never.  

Q Had anyone approached you about working for Palomar in 

November of 2013?

A No, ma'am.  

THE COURT:  Turn off the ELMO, Mr. Jackson, so it 

doesn't turn into selfie land.  Thank you.  
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MS. NIELSEN:  Thank you. 

BY MS. NIELSEN:

Q Now, defense counsel did ask you about your discussions 

with Andrew Pearse regarding an investment fund, correct?

A Yes, ma'am. 

Q When did you have those discussions with Mr. Pearse about 

the investment fund?

A They were in mid-February to mid-April in the year 2013. 

Q And defense counsel specifically asked you about a 

company called Fladgate.  

Do you remember that?

A Yes, ma'am, I do. 

Q What is Fladgate?  

A They're some kind of legal firm or services firm for 

funds. 

Q And what interaction did you have with Fladgate?

A None, ma'am. 

Q Do you recall having some exposure to Fladgate in the 

spring of 2013 in relation to the fund opportunity? 

A I remember a document that Andrew had sent in the e-mail.  

It was something they had produced.  I don't remember meeting 

anyone from Fladgate. 

MS. NIELSEN:  I was wrong, I am going to need the 

ELMO again.  

THE COURT:  I really can't hear you.  You are 
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mumbling.  Keep your voice up, please. 

MS. NIELSEN:  Yes, Your Honor.  I'm sorry, I'm going 

to need the ELMO again.  

(Exhibit published.) 

BY MS. NIELSEN:

Q I am showing you what was marked as Defense Exhibit 2017 

from yesterday.  

Do you recognize this? 

A Yes, ma'am. 

Q And is that your e-mail account? 

A Yes, it is, ma'am. 

Q Which e-mail account?

A The one detailed as Dilawar Property Limited. 

Q What's the date on this e-mail?

A It is 24th of November, 2013.  

Q And I am going to show you now the attachment, DX-2017-A.  

(Exhibit published.) 

Q Do you recall seeing this yesterday?

A Yes, ma'am. 

MS. NIELSEN:  And I will scroll through it briefly. 

Q Do you recall defense counsel asking you about these 

slides yesterday?

A Yes, ma'am. 

Q Now, who created these slides?

A Ma'am, could you flip forward a couple of slides so I can 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Singh - redirect - Nielsen

SAM     OCR    RMR    CRR     RPR

3213

recognize it properly?

Q Of course.  

THE COURT:  The question is who created these 

slides, if you know?  

A I recall I created these slides, ma'am.  

Q And when did you create these slides?

A I can't remember the specific time, ma'am, but prior to 

the date it was clearly sent. 

Q Do you recall why you created these slides?

A Ma'am, there's some structural ideas for structured 

finance transactions and I was showing them to Andrew Pearse, 

who was my ex-boss and was very familiar with structured 

finance transactions, to get his thoughts on them. 

Q And was it in relation to any investment fund that you 

were discussing with Andrew Pearse?

A No, ma'am. 

Q What was it in relation to, Credit Suisse business?

A Ma'am, these are structured finance ideas that I was 

developing myself and I wanted a second pair of eyes to review 

them, give me critique, tell me if he thinks they work, if 

they don't work.  

My view at the time was they're good ideas and I may 

try to pursue them myself. 

Q Now, you sent these to the -- to Andrew Pearse in 

November of 2013.  
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Do you recall why that was? 

A No, there's nothing specific I recall about the timing. 

Q Were you having any discussions with Andrew Pearse in 

November of 2013 about going into business with him?

A No, ma'am. 

Q About going into business with Jean Boustani?

A No, ma'am. 

Q Were you pitching these ideas to him to join him in his 

fund?

A No, ma'am. 

Q In November of 2013, was Andrew Pearse trying to bring 

you into his fund?

A No, ma'am. 

Q And why not, if you have an understanding? 

A He doesn't need me, ma'am.  He's been my boss for 15 

years.  He's taught me most of what I know.  Why pay for me 

when you know it yourself?  

Q Now, Mr. Singh, defense counsel asked you whether in 2015 

other bankers at Credit Suisse were more positive about Credit 

Suisse continuing to do business with Privinvest than you.  

Do you recall that?

A Yes, I recall that. 

Q And I believe particularly he mentioned Eraj Srivani.  

Do you recall that?

A Yes, I do, ma'am. 
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Q What specifically do you recall about Eraj Srivani's 

meeting of Mr. Safa of Privinvest? 

A I recall that when Mr. Eraj Srivani joins as the head of 

Emerging Markets, that it is natural for someone in that 

position to go meet with investors and clients and be shown 

around so that they get a better understanding for the 

business.  

Mr. Adel Afiouni takes him around to meet with 

Mr. Iskandar Safa at his house.  I don't know if anyone else 

was there.  I don't know if Mr. Boustani was there, for 

example, but I remember the reference was that Mr. Safa was 

there, Iskandar Safa.  

So when they go around, Mr. Afiouni, Adel Afiouni, 

is positive or bullish about the prospects of raising money 

under the Proindicus transaction, which I had previously told 

to Andrew Pearse we cannot do.  It is not possible, for the 

obvious reasons that there has been an extension, the project 

is not making money.  Which investor is really going to want 

to come into this transaction now?  

And Andrew Pearse after this meeting calls me and 

he's very frustrated.  He feels that he's been made to look 

like a fool in the middle because people from Credit Suisse 

are going around and telling, I guess, his boss at the time, 

Mr. Safa, that it is possible.  You can do it.  And he has 

conveyed my message that it is not possible.  And in his anger 
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and angst, he reveals to me that Mr. Afiouni has also taken 

money from Privinvest.  

Q Did he explain in what context Mr. Afiouni had taken 

money from Privinvest?

A He didn't tell me the specifics of the reason, and I 

didn't ask him. 

Q What was your understanding of what he meant when he said 

Adel Afiouni had taken money from Privinvest?

A It's a side payment like Andrew was promised and like I 

was promised and paid. 

Q And Adel Afiouni, was he a colleague at Credit Suisse?

A Yes, ma'am. 

Q And the transaction that you were talking about in 

relation to this meeting and this call, which transaction was 

that?

A It was the Proindicus transaction. 

Q And specifically, was it thoughts of an additional upsize 

for Proindicus? 

A Yes, ma'am. 

Q Now, Mr. Singh, defense counsel asked you some questions 

about your guilty plea and what crime you pled to.  

Do you recall?

A Yes, ma'am. 

Q And what crime did you plead guilty to?

A Ma'am, I pled guilty to conspiracy to commit money 
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laundering. 

Q And you pled guilty pursuant to a Cooperation Agreement, 

is that correct?

A That is correct, ma'am. 

Q And, Mr. Singh, how much have you paid in forfeiture to 

the Government for that crime to which you've pled guilty?

A Ma'am, I have paid $5.7 million. 

Q And how much time in prison do you face for that crime?

A I face up to twenty years. 

Q And what do you think will happen, Mr. Singh, if you 

don't tell the truth here?

A I will breach the agreement that I've made with the 

Government, so I will be subject to further charges on top of 

conspiracy to commit money laundering.  I will be bound by my 

guilty plea and I will be bound by, obviously, the monies that 

I've given to the Government, which is $5.7 million.  And I 

will probably be subject to further charges of perjury and 

further sentencing.  

MS. NIELSEN:  Your Honor, may I have a moment to 

confer with my co-counsel?

THE COURT:  You may.

(Pause.) 

MS. NIELSEN:  Your Honor, no further questions.  

THE COURT:  Thank you.  

Thank you, Mr. Singh.  You are done.  You may step 
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down, sir.  

THE WITNESS:  Thank you, Your Honor.  

THE COURT:  You're very welcome.  

All right, ladies and gentlemen of the jury, we are 

now going to take our 15-minute break and then we will have a 

late-side lunch, but no talking about the case.  We are not 

there yet.  

And enjoy the 15-minute break and then we will be 

back.  Thank you.  

(Jury exits.) 

THE COURT:  You may step down, sir, thank you very 

much.  

(Witness steps down.)  

THE COURT:  The jury has left the courtroom.  The 

witness is leaving the witness stand In the courtroom.

You may be seated, ladies and gentlemen.  

Do we have any procedural issues to address outside 

of the presence of the jury and with the defendant present 

before we begin our 15-minute comfort break?  

MR. BINI:  Not for the Government. 

THE COURT:  Anything from defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay, we will see you in 15 minutes.  

Thank you.

(Recess taken.)  
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(Judge WILLIAM F. KUNTZ, II exited the courtroom.) 

(In open court - jury not present.)   

THE COURTROOM DEPUTY:  All rise.  

(Judge WILLIAM F. KUNTZ, II entered the courtroom.)  

THE COURTROOM DEPUTY:  Judge Kuntz, presiding.  

THE COURT:  Thank you.  We have the appearances and 

the defendant is being produced.  

Do we have any -- you may be seated, ladies and 

gentlemen, excuse me.  

Do we have any procedural issues to address once the 

defendant is back in the courtroom?  

Welcome back.  

(Defendant entered courtroom.) 

THE COURT:  Before we bring in the jury, anything 

from the Government?  

MR. BINI:  Not from the Government, Your Honor. 

THE COURT:  From the defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right, Mr. Jackson, would you call 

the jury back in with the CSO?  

(Pause.) 

(Jury enters.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, thank you for your promptness.  Please be 

seated.  
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And I am going to ask the Government to call their 

next witness.  

MR. MEHTA:  Your Honor, the Government calls Marco 

Santamaria.  

THE COURT:  Okay, please have the witness come 

forward and be sworn.  

MR. MEHTA:  Yes, Your Honor.  

THE COURT:  Thank you.

(Witness entered the courtroom.) 

THE COURT:  Please come forward, my courtroom deputy 

will swear you in at the front here.  Stand up here, sir.

(Witness takes the stand.)  

THE COURT:  Thank you.  

THE COURTROOM DEPUTY:  Please raise your right hand.  

Do you solemnly swear or affirm the answers you are 

about to give the Court will be the truth, the whole truth and 

nothing but the truth, so help you God?  

THE WITNESS:  I do.  

THE COURT:  Please be seated, sir.  I am going to 

ask you to sit down.  Make sure that microphone is on, that 

the green light is lit.  The microphone swivels to you.  It 

will twist, so twist it forward, lean forward a little bit.  

State your name and spell it, and then counsel will 

inquire.  

THE WITNESS:  Marco Santamaria, M-A-R-C-O, 
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S-A-N-T-A-M-A-R-I-A.  

THE COURT:  Thank you.  

You may inquire, counsel.  

MR. MEHTA:  Thank you, Your Honor. 

(Continued on the following page.)
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M A R C O   S A N T A M A R I A,

called as a witness by the Government, having been first 

duly sworn/affirmed by the Courtroom Deputy, was examined 

and testified under oath as follows:

DIRECT EXAMINATION

BY MR. MEHTA:

Q Mr. Santamaria, where do you currently work?

A I work at Bluecrest Capital in New York. 

THE COURT:  Would you spell that for the reporter, 

please?  And keep your voice up.  

THE WITNESS:  B-L-U-E-C-R-E-S-T Capital. 

Q And what is Bluecrest Capital?

A It is a hedge fund. 

Q And what's your position there?

A I'm a portfolio manager. 

Q And prior to working at Bluecrest Capital, can you just 

tell the jury about your employment background a little bit? 

A I started my career as a -- as an economist at the 

Federal Reserve.  I worked at Standard & Poors doing credit 

ratings for sovereign governments around the world.  I worked 

as an economist on Wall Street for a period of time, and I 

have been a portfolio manager for the last 15 years or so. 

Q Did you ever work at Alliance Bernstein?

A Yes, I did. 

Q When did you start there?
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A I started in 2010. 

Q And when did you stop working there?

A At the beginning of 2017. 

Q And what was your position at Alliance Bernstein?

A I was a portfolio manager managing funds in emerging 

markets. 

Q And what is Alliance Bernstein?

A It's a large investment management firm based in 

New York. 

Q And where was your office located?

A In New York City. 

Q Now, you mentioned Alliance Bernstein is a large 

investment management firm.  

Who are your clients, or who were your clients?

A Our clients ranged from large institutions, like pension 

funds and insurance companies, to individuals who would invest 

in mutual funds, much like you and I would do with our own 

funds. 

Q Are these discretionary accounts?

A Yes, they are. 

Q Can you explain to the jury what a discretionary account 

is?

A A discretionary account is one in which the investor 

provides us, as portfolio managers, the ability to direct the 

investments, choose what investments to make and not to make, 
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and the timing of those investments. 

Q Does that mean that when you decide to make an 

investment, you don't have to consult with a particular 

client, is that right?

A That is true. 

Q You make them on your own?

A Correct.

Q And when you made investments for your clients at 

Alliance Bernstein between 2010 and 2017, were you located in 

New York? 

A Yes, I was in New York at the time. 

Q Now, can you sort of walk the jury through a little bit 

about your investment decision-making process generally?

A Well, we relied on the research that our research team 

did on -- on particular investment situations.  The research 

team would make a recommendation that was debated within the 

entire investment team, meaning other research analysts, as 

well as portfolio managers.  And then a consensus was -- was 

reached on whether or not to make an investment.  And 

generally, as the lead portfolio manager for Emerging Markets, 

I would -- I would lead those discussions. 

Q As part of your investment process, did you ever review 

prospectuses?

A Yes, very often. 

Q What's a prospectus?
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A A prospectus is a document that outlines the terms and 

conditions of a particular bond or loan offering. 

Q And why would you read a prospectus?

THE COURT:  Would you move the microphone a little 

closer to you, sir, because we are losing you?  

Repeat the question. 

BY MR. MEHTA:

Q Why would you review a prospectus?

A A prospectus would or does outline the basic features of 

a transaction.  There are -- it will tell you, for example, 

what the proceeds of a particular transaction are being used 

for.  It will outline what would constitute a default.  In 

some cases there might be a guarantee by another entity on the 

transaction and it would outline the terms of that guarantee.  

And generally, outline the basic parameters of a transaction.  

(Continued on the following page.)
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bY MR. MEHTA:  (Continuing.)

Q Let's break that down a little bit.  You mentioned that 

the prospectus would discuss the proceeds.  What do you mean 

by that? 

A Well, the proceeds would be when a borrower borrows 

money, the use of proceeds section of an offering memorandum 

would tell you what the borrower is going to do with that 

money. 

Q Why would that be important for someone who's going to be 

investing in a loan or a debt instrument? 

A It's important to assess whether the loan monies are 

being used in a manner that would generate revenue down the 

road to be able to repay the loan. 

Q You also mentioned default or events of default, can you 

explain to the jury what that means? 

A A default is when a borrower fails to make payment on a 

loan or a bond. 

Q And does the prospectus outline certain provisions that 

would cause a default? 

A Yes.  A default is not just the cessation of payments on 

a loan, but also certain other events would trigger a default; 

for example, not paying on other obligations or failing to 

live up to the terms and conditions of the offering 

memorandum. 

Q When you mentioned about not paying other obligations is 
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that sometimes referred to as a cross default provision? 

A Yes, that's what it's known as. 

Q Can you explain to the jury what that means? 

A Exactly what it sounds like which is if a borrower fails 

to pay another creditor other than yourself, then you can 

claim a default on the obligation for which you are a party 

to. 

Q And, so, would it be important for you to know, for 

example, whether the borrower has other loans outstanding? 

A Yes, it would. 

Q Why is that? 

A So that I would be able to have the knowledge that if 

those loans are not being paid that I can trigger a default on 

my own -- on the obligation to which I am a party. 

Q Would it be important for you to know whether those other 

loans are due before the loan that you're going to be 

investing in? 

A Yes, it would be very important to know that. 

Q And why is that? 

A So that I know -- I can assess whether the borrower will 

have the appropriate cash flow to be able to service my loan. 

Q So essentially you want to be able to assess whether they 

will have the money to pay you back if they have other people 

they have to pay back first? 

A That is exactly right. 
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Q You mentioned the guarantee.  Can you explain what a 

guarantee is, just generally? 

A A guarantee is when a third party agrees to ensure 

payment in the case that the borrower does not make payment. 

Q And can that be a government that guarantees the loan, 

for example? 

A Yes, it could be. 

Q What is a credit risk, generally? 

A Credit risk is the risk that a borrower will not make 

timely payments and in full. 

Q How do you assess credit risk in your business? 

A Generally it's a -- it's an assessment of the solidity of 

the business in terms of -- in the case of a corporate issuer.  

In the case of a government issuer, a credit risk is assessed 

on the basis of economic analysis and the ability of a country 

to generate the resources to make payment on debt. 

Q Have you ever heard the term reputational risk? 

A I have. 

Q What is reputational risk? 

A That is the risk that an investment will cause 

embarrassment to your firm or, worse, to your clients. 

Q And does corruption and bribery factor into reputational 

risk concerns? 

A Yes, it would. 

Q How so? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - direct - Mehta

SN     OCR     RPR

3229

A It's not -- you know, corruption first of all is illegal 

so we do not want to be associated with a transaction in which 

illegal activities are taking place. 

Q I want to direct your attention now to the fall of 2013, 

September 2013 to be precise.  Were you still working at 

Alliance Bernstein at that time? 

A Yes, I was. 

Q What was your position at that time? 

A I was a portfolio manager. 

Q For which group? 

A For the emerging markets group. 

Q I know I asked you earlier, but generally what does an 

investment manager do? 

A Manages funds for clients in a particular sector; in my 

case emerging markets. 

Q When you refer to funds these are funds that are both 

onshore which means in the United States? 

A Correct. 

Q And also some offshore funds that are in some other 

country, domiciled in some other country; is that correct? 

A Yes, that's correct also. 

Q Is it your understanding that U.S. investors can invest 

in onshore funds and in offshore funds? 

A That is my understanding. 

Q Where was your office located in September of 2013? 
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A It was in New York City. 

Q Do you know an individual name the Pavel Lvov? 

THE COURT:  Spell the name for the reporter, 

counsel. 

MR. MEHTA:  P-A-V-E-L L-V-O-V. 

THE COURT:  Do you know that person?  

THE WITNESS:  I do know Pavel Lvov. 

BY MR. MEHTA: 

Q Who is Pavel Lvov? 

A At the time he was a sales representative for a Russian 

bank named VTB. 

Q Were you one of his clients? 

A I was. 

Q What does it mean to be a client of, say, the bank that 

he worked for? 

A I traded with that bank and Pavel was the counterparty 

with which I conducted those trades. 

Q Would Pavel provide you information on new deals, for 

example? 

A Yes, he would. 

Q Now, I want to refer your attention to an investment 

called EMATUM, do you recall that? 

A I do. 

Q What was EMATUM? 

A EMATUM was a transaction in which a newly established 
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Mozambican fishing enterprise was borrowing funds to purchase 

fishing equipment, fishing ships specifically, and they were 

doing so with the benefit of a government guarantee, the 

Government of Mozambique. 

Q And I want to show you now Government Exhibit 2477, in 

evidence.  

(Exhibit published.) 

Q It's on your screen Mr. Santamaria.  

MR. MEHTA:  And, Your Honor, if Mr. Jackson would be 

so kind to give him a hard copy of everything. 

THE COURT:  Yes, please.  Would you do that, 

Mr. Jackson?  Thank you very much.  

You can look at the screen but my courtroom deputy 

is going to give you the volume that has the hard copies of 

the documents.  

You may proceed, counsel.  Do you want to call his 

attention to a particular page?  Go ahead. 

BY MR. MEHTA: 

Q If you can look on the screen, Mr. Santamaria, but it's 

tab one if it's more helpful to do that.  Do you recognize the 

document? 

A I do. 

Q What is it? 

A It is a note from Pavel Lvov telling me about a 

transaction that they were -- that his bank was bringing to 
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market. 

Q What's the date of this e-mail? 

A The date is September 25, 2013. 

Q And what's the subject? 

A Will the subject is EMATUM bond package. 

Q You see that there are a number of attachments? 

A I do. 

MR. MEHTA:  And if we could go to 2478, please? 

(Exhibit published.) 

BY MR. MEHTA:  

Q I don't know if you recall the prior e-mail referred to 

offering circular.  We discussed prospectus.  Is that the same 

as an offering circular? 

A Yes, it is. 

Q What is this document, Mr. Santamaria? 

A This is the offering circular or prospectus for the 

EMATUM transaction that you referred to earlier. 

Q Okay.  Did you review this document before deciding to 

invest in the EMATUM LPNs? 

A Yes, I did. 

MR. MEHTA:  Can we go to page 33, Ms. DiNardo?  

(Exhibit published.) 

BY MR. MEHTA:  

Q And what is this provision, Mr. Santamaria? 

A This is the use of proceeds that we were talking about 
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earlier where the borrower describes what he -- what will be 

done with the money that is being borrowed. 

Q And you mentioned earlier this is the type of provision 

you would have reviewed? 

A Yes. 

Q Do you recall reviewing this provision at the time? 

A I do. 

Q I don't want you to read the entire thing but could you 

summarize for the jury what the proceeds supposed to be used 

for? 

A The proceeds were to be used to purchase 27 fishing 

vessels as well as some attendant services to help establish 

this fishing enterprise.  

MR. MEHTA:  And can we now go to page 49?  Can you 

blow that up, please?

Q Does the offering circular also include this document? 

A Yes, it does. 

Q Okay.  What is this document? 

A It's a document that describes the terms and conditions 

of the transaction. 

Q Isn't it referred to as a loan agreement or a term 

facility agreement? 

A Correct. 

Q Is reviewing a loan agreement important before making an 

investment in a loan? 
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A Yes, it is. 

Q Okay.  Why is that? 

A As I mentioned earlier, it -- it describes the parameters 

of the direction and the protections available to a contractor 

as well as the obligations of the borrower. 

MR. MEHTA:  Can we go to page -- page 23 of the PDF 

and 32 of the loan agreement?  

Q Do you see where it says general undertakings, sir? 

A I do. 

Q What is a general undertaking? 

A Those are the commitments of the borrower for this 

transaction. 

Q And who is the borrower in the transaction? 

A The borrower was EMATUM, which is the fishing company 

with credit support from the Republic of Mozambique. 

Q And are general undertakings important for you to review 

before making an investment decision? 

A Yes, it is. 

Q Why is that? 

A It provides information on what the borrower has agreed 

to do in order to keep the transaction in good stead.  

MR. MEHTA:  Can we go to provision 19.2 and blow it 

up, please?  

BY MR. MEHTA:  

Q One of the general undertakings is this compliance with 
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laws provision.  Do you see that? 

A I do. 

Q Okay.  And would you have reviewed this provision before 

making a decision in the EMATUM LPN? 

A Yes, sir. 

Q And why is that? 

A As I mentioned earlier I would not want to invest in a 

transaction in which the borrower would be engaging in illegal 

activities and I would want to make sure that they undertake 

not to do so. 

MR. MEHTA:  Can we go to 19.7, scrolling down?  

Q And this is another use of proceeds provision? 

A Yes. 

Q And, here -- well, can you sort of summarize what this 

says to the jury? 

A This provision says that the borrowed funds would not be 

used for the purposes of facilitating corruption. 

Q And would you have reviewed this provision before making 

an investment in EMATUM? 

THE COURT:  Counsel, again, keep your voice up.  The 

Court Reporter is having difficulty hearing you and so is the 

jury, I'm sure. 

BY MR. MEHTA:   

Q Would you have reviewed this provision before making the 

investment in EMATUM? 
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A Yes, I would have. 

Q Why is that? 

A Again, to avoid situations in which funds that we lent 

were being used for illegal purposes. 

Q Okay.  

MR. MEHTA:  Can we go to -- can we go to page 128 of 

the PDF?   

Q And this document was also attached to the offering 

circular; correct? 

A Yes, it was. 

Q What is this document? 

A This is the document certifying the guarantee provided by 

the Rep of Mozambique to this transaction. 

Q Would you have reviewed this document? 

A Yes, I would have. 

Q Why is that? 

A Well, the investment was in a Greenfield or a new 

project.  It had no operating history, no cash flows, no 

financial record whatsoever.  So repayment of the transaction 

would be heavily dependent on the Government of Mozambique and 

the validity of the guarantee that they provided to this 

transaction. 

Q And looking at the last page here, is this guarantee 

being provided through a particular ministry, go up a little 

bit? 
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A Yes, it was provided by the Ministry of Finance. 

MR. MEHTA:  Now, if we can go back to the e-mail 

from Mr. Lvov which is 2477. 

(Exhibit published.) 

BY MR. MEHTA: 

Q Did Mr. Lvov provide other documents for your 

consideration? 

A Yes.  As you can see from the e-mail, there were other 

attachments that he sent, including a note from the rating 

agency, Moody's, explain its rating for the Republic of 

Mozambique as well as what they called a teaser which was an 

internal document that they provided to describe the issuer as 

well as The Republic of Mozambique in a little bit more 

detail. 

MR. MEHTA:  Can we look at 2479 in evidence?  

(Exhibit published.) 

MR. MEHTA:  Can you blow that up at the top, please? 

Q What is this document? 

A This is a notice from Moody's Investor Service announcing 

that it had assigned a B-1 rating to the Republic of 

Mozambique. 

Q What's a B-1 rating? 

A A B-1 rating is a speculative grade rating that tells you 

that Mozambique is not of the highest credit quality. 

Q And would you have considered that as part of your 
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investment decision? 

A Yes, I would have. 

MR. MEHTA:  Can we go to 2479 -- 2480?  

(Exhibit published.) 

MR. MEHTA:  Blow it up, please. 

BY MR. MEHTA: 

Q What is this document? 

A This document is also a Moody's press release in which 

they announce that Moody's is assigning a B-1 rating to the 

transaction in question which was the same rating as what was 

applied to the Republic. 

Q So Moody's has assessed the ratings for the Republic and 

the actual notes as the same? 

A Correct, on the basis of the guarantee. 

MR. MEHTA:  Can we go to the next attachment, 2481, 

please?  

(Exhibit published.) 

BY MR. MEHTA:  

Q What is this document? 

A This is the internal teaser that VTB produced in 

connection with this transaction. 

Q What is an internal teaser? 

A It's a -- it's a document that is produced by VTB itself 

and provided only to prospective clients for this transaction. 

Q And did you review this document before investing in 
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EMATUM? 

A Yes, I did. 

MR. MEHTA:  Can we come out of this and blow up the 

bottom right?  The bottom right.

Q And you see further news information there? 

A I do. 

Q Okay.  Can you look at that yourself and summarize for 

the jury what it says? 

A Essentially this is highlighting the fact that the 

president of Mozambique and the president of France were 

meeting at the site of a shipyard to sort of commemorate the 

signing of a commission to build ships. 

Q Is that shipyard CMN? 

A It is. 

Q And below that do you see a reference to the UAE 

based-contractor for the vessels? 

A Yes, I see that. 

Q And then subcontracted shipyards in France? 

A Yes. 

MR. MEHTA:  Take it down, please, Ms. DiNardo.  

Thank you. 

BY MR. MEHTA: 

Q Now, Mr. Santamaria, we discussed a number of provisions 

just now.  Was it important to your investment decision in 

EMATUM to know that the proceeds would not be used exclusively 
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for the fishing infrastructure and the 27 boats as outlined in 

the agreement? 

A Yes, it would have been important to know. 

Q Would it have been important to your investment decision 

in EMATUM to know that millions of dollars had been paid or 

would be paid to Mozambique government officials -- 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

Q -- by Privinvest investors?  

THE COURT:  Read the question back.  Please keep 

your voice up.

(Record read.) 

A Yes, it would have been important. 

THE COURT:  Why?  

THE WITNESS:  Because the funds that I lent were not 

being put to the purpose to which I believed them to be lent 

for. 

THE COURT:  Next question. 

BY MR. MEHTA: 

Q Would you have invested in the EMATUM LPNs if you had 

known that Privinvest was paying or was going to pay millions 

of dollars to Mozambican government officials? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  You may answer, sir. 

A It would have been important to know. 
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Q I'm sorry -- 

THE COURT:  It would have been important to know.  

Why is the question that follows which is what I am asking.  

Why would it have been important to know?  

THE WITNESS:  For the same reason; that the funds 

that I lent were not being put to the productive purposes to 

which I thought, and in the case of money being given to the 

Finance Ministry, I would have been concerned about the 

quality of the government guarantee under those circumstances. 

THE COURT:  Next question. 

BY MR. MEHTA: 

Q Would you have invested in EMATUM if you knew that 

information? 

A I would not have. 

THE COURT:  Why not?  

THE WITNESS:  For the same reasons that the funds 

would have been placed -- would have been used for purposes to 

which -- which would not have generated the revenues that I 

was expecting from the project and I would have been concerned 

about the quality of the government guarantee. 

THE COURT:  Next question. 

BY MR. MEHTA: 

Q Would it have been important to your investment decision 

in EMATUM to know that Privinvest was going to pay or would 

pay millions of dollars to bankers at Credit Suisse who were 
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on the deal team for the EMATUM transaction? 

A Yes, it would have been important to know. 

Q Why? 

A It would place in question the validity of any of the 

documents that were placed in front of me in my mind. 

Q Would you have invested in EMATUM if you had known that 

information? 

A No, I would not have. 

Q Looking at the government guarantee, would it have been 

important for you to know for your investment decision in 

EMATUM that Privinvest had made payments or would make 

payments to Manuel Chang, the Mozambican minister of finance? 

A Yes, it would have been important to know. 

Q Why? 

A It would have placed in question the validity of the 

government guarantee on the transaction. 

Q Would you have invested if you had known that 

information? 

A I would not have. 

Q Did you know any of that information at the time that you 

invested? 

A I did not know any of this. 

Q Did you decide to invest in the EMATUM LPNs in September 

of 2013? 

A Yes, I did. 
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Q Who made that decision? 

A I did, together with the rest of my investment team. 

Q And where were you when you made that decision? 

A In New York City. 

Q What happens usually after you make a decision to invest? 

A An order is placed in an order management system and that 

order goes through a compliance system to ensure that accounts 

are permitted to buy the securities and then the order is 

transferred to our trading desk where the order is executed. 

Q In September of 2013 when you made the decision to invest 

in EMATUM, where was your trading desk located? 

A The trading desk was located in New York City. 

Q Do you have -- did you consult with your clients prior to 

making the EMATUM LPN investment? 

A I did not, as I managed discretionary accounts as we 

discussed earlier. 

Q And who executes the trades typically for your decisions? 

A A trader based in New York City. 

Q I'm going to show you Government Exhibit 401-A in 

evidence.  

THE COURT:  You may publish. 

MR. MEHTA:  Thank you, Your Honor. 

(Exhibit published.) 

MR. MEHTA:  Blow up the top, please.  Thank you. 

BY MR. MEHTA: 
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Q What is this document, sir? 

A This is a trade confirmation. 

Q What is a trade confirmation? 

A It is a document that confirms a transaction that took 

place either verbally or through a chat between a trader -- 

between traders. 

Q And do you know who Christopher Farina is? 

A Christopher Farina was a trader that worked on my team at 

Alliance Bernstein. 

Q And looking at the date, what's the date of this trade 

ticket? 

A September 27, 2013, the ticket itself, yes. 

Q And do you know who Alexis Vaughn is? 

A Alexis Vaughn was a representative of VTB. 

Q And what is the trade that Mr. Farina is making with 

Mr. Vaughn here? 

A That ticket shows a purchase on Alliance Bernstein's part 

of $35 million worth of the Mozambique EMATUM finance 

transaction. 

Q And where did Mr. Farina sit on September 27, 2013? 

A He sat in New York City. 

MR. MEHTA:  Now, if you can scroll down a little 

bit.  

BY MR. MEHTA: 

Q The principal is a little bit less than $35 million; is 
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that right? 

A Correct. 

Q Why is that? 

A Because the price was not 100 percent. 

Q Was this trade made in the primary market or secondary 

market? 

A It was made in the primary market. 

Q What is the primary market? 

A It is the market for a newly minted transaction. 

Q And what is the secondary market? 

A The secondary market is trades on securities that have 

already been issued and have -- you know, have some life 

behind them. 

Q Are you familiar with something called Regulation S? 

A In general terms, yes. 

Q What is Regulation S? 

A It is a regulation by which certain transactions are 

exempt from registering with the SEC. 

Q And are you permitted at Alliance Bernstein to purchase 

Reg S offerings for some of your clients? 

A Yes, I am. 

Q Is that for your offshore funds? 

A Yes. 

Q And do you know what seasoning is? 

A I do. 
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Q What is seasoning? 

A Seasoning is a period of time, 40 days I believe, for 

which -- after which a -- a Reg S security becomes eligible to 

purchase for U.S. investors. 

Q And after the initial $35 million purchase on September 

27, 2013, did you and Alliance Bernstein make additional 

purchases of the EMATUM LPN? 

A Yes, we did. 

Q Were those made in the secondary market? 

A Yes. 

Q And those could have been made for onshore funds or 

U.S.-based funds? 

A Yes. 

Q Mr. Santamaria, have you ever worked as a trader? 

A I have. 

Q And are you familiar with the difference between a trade 

date and a settlement date? 

A Yes, I am familiar. 

Q What's a trade date? 

A A trade date is the date in which a transaction actually 

occurs, the date that two traders agree to exchange 

securities. 

Q And in your experience as a trader and as a portfolio 

manager, when are you committed to a transaction? 

A On the trade date. 
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Q What is a settlement date? 

A A settlement date is when cash and securities exchange 

hands based on the terms of the trade that took place on the 

trade date. 

Q And approximately how much time passes before that 

happens after a trade date? 

A It varies by market but usually it's two days, two 

business days following the trade. 

Q Now, if I purchased a security on Monday morning at 10 

a.m., do I have to wait two days for settlement before I can 

then sell that security? 

A No.  You can trade that security almost immediately after 

having purchased it on the trade date. 

Q What would happen if traders could take back their trades 

after comitting to them on a trade date? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

In the ordinary course, if you know. 

A It would undermine the very basis upon which our 

financial markets work.  People need to have trust in the 

validity of transactions as they take place. 

Q Can you make a trade, Mr. Santamaria, and see if the 

stock goes up or down and take it back because it hadn't 

settled yet? 

A No, I cannot do that. 
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Q Now, as part of your diligence, did you send anyone to 

Mozambique? 

A I personally did not. 

Q Did anyone on your team go to Mozambique? 

A Yes. 

Q Who? 

A I'm blank go on his name.  Kenneth Colangelo. 

THE COURT:  Spell that for the reporter, please. 

THE WITNESS:  Kenneth, K-E-N-N-E-T-H, 

C-O-L-A-N-G-E-L-O. 

THE COURT:  How much longer do you have with this 

witness?  

MR. MEHTA:  Your Honor, about 15 minutes. 

THE COURT:  Ladies and gentlemen, we're going to 

take our lunch break now.  Do not talk about the case.  We 

will see you about 3:00.  It's ten to 2 now.  Do not talk 

about your testimony during the break.  Enjoy your lunch.  

(Jury exits.)

THE COURT:  You may step down, sir.  Enjoy your 

lunch.  

(Witness steps down.) 

(In open court.)

THE COURT:  Thank you.  The jury has left the 

courtroom, the witness is leaving the courtroom as well.  Do 

we have any procedural issues to address in the absence of the 
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jury, in the absence of the witness but in the presence in the 

defendant?  

MR. MEHTA:  No, Your Honor. 

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Everyone have a good lunch and we will 

see you back here at 3:00. 

MR. MEHTA:  Thank you, Judge.  

(Luncheon recess taken.)

///
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A F T E R N O O N   S E S S I O N  

(In open court.)

(The Hon. WILLIAM F. KUNTZ II, presiding.)

(Defendant present.)

(The following occurs outside the presence of the jury.) 

THE COURT:  Welcome back.  Do you have any 

procedural items to address before we bring in the jury and 

the witness?  

MR. BINI:  No, Your Honor. 

THE COURT:  From the defense?  

MR. JACKSON:  Two small ones.  This doesn't need to 

be handled now but we wanted to hand up to Mr. Jackson, if 

it's acceptable, a proposed order that would allow us to bring 

in some of the models, some of the boats that we intend to 

introduce during the defense case. 

THE COURT:  Have you shared these models with the 

prosecution?  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  Any objection to the models.  

MR. BINI:  I believe that -- 

THE COURT:  Not, I believe.  You have to learn how 

to answer the questions.  Do you have any objections?  Either 

yes you do, or no you don't or you're not sure yet. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  What are they?  
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MR. BINI:  We believe the pictures to be sufficient 

so we object to bringing in toy boats to show the jury. 

THE COURT:  Are these, shall we say, artistic 

creations as opposed to the actual boats?  These are not the 

actual boats. 

MR. JACKSON:  We tried to bring the actual boats, 

but the door was too small. 

THE COURT:  I will tell you on the record, and you 

see my if courtroom deputy laughing, I had a request, I kid 

you not, when I was first on the bench, within the first three 

or four months, from some lawyers in a civil case who I think 

were traditionally, and I say this not in any way lacking 

affection state court practitioners, and they put in the 

following request in writing, We have a -- 

Was it a generator or a compactor?  

THE COURTROOM DEPUTY:  A compactor, Judge. 

THE COURT:  A compactor which was about a quarter of 

this very spacious room.  We cannot get it through the doors 

so we would like permission for you to demolish a wall in the 

courthouse to bring our exemplar into the courtroom, to this 

courtroom, to which I responded:  I discussed your application 

with one of my rabbis of the beach here, former Chief Judge, 

former U.S. Attorney, the Honorable Raymond Dearie and Judge 

Dearie said, Do you remember, Bill, that I had something to do 

with the Westies litigation?  And I said yes, Judge and he 
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reached over and pulled out a hat box and he held it up in 

front of me and he said, I think your head would do very 

nicely in here under the right circumstances.  He put it back 

and said, well, I'm not going to tell you what to do.  I 

declined their application.  

I think if you had pictures it would be appropriate 

to use the pictures rather than the toy boats.  Although I do 

commend defense counsel for not offering to bring in the real 

boats because I do have hat boxes. 

MR. JACKSON:  Your Honor, this is -- I would just 

say in terms of our expert, we plan -- the order we were 

putting in wasn't to offer them.  It was to bring them to the 

courthouse to present them to the court to try to offer them.  

We think our experts will be able to use these small models.  

They won't take up much room. 

THE COURT:  Here is the thing:  Big models, small 

models; if you have pictures, let's go with the pictures 

because people will fight about scale and scope and you have 

all of this high tech stuff.  I'm sure they can give you some 

beautiful pictures of the boats.  

I am going to deny the application for the boat 

toys, but I appreciate the fact that you haven't asked me to 

knock down walls to bring in the original boats, but feel free 

to make the application and I will borrow hat boxes from my 

colleague, Judge Dearie. 
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MR. JACKSON:  We appreciate that, Judge. 

THE COURT:  Okay. 

MR. JACKSON:  And the one other issue I wanted to 

raise is that we understand that the court is having the 

charge conference on Tuesday morning.  We didn't know if the 

Court wanted to instruct the jury to come in at the same time 

or a different time but we wanted to raise it with the Court. 

THE COURT:  I thought about that, but I thought if I 

told the jury to come in hour X, you guys as we say in 

Brooklyn, you've got to fight about or discuss objections to 

the jury charge until time X.  Whereas if I tell the jury to 

be here at 9:30 and you have a desire to get to the jury, you 

will be more focused in your observations.  

I thought about telling them to come in later, but 

then again you will be more focused in your objections and 

your discussion of the objections.  Maybe you will spend more 

time trying to work things out over the long weekend if you 

know that there is a jury sitting there waiting to come back 

in and hear the end of the Government's case, assuming the 

Government doesn't finish today, and hear the beginning of 

defendant's case, assuming the defendant is putting on a 

cavities.  So, I thought about it and I decided to tell the 

jury to be here for 9:30. 

MR. JACKSON:  Makes sense. 

THE COURT:  I try to be transparent up to a point 
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and opaque beyond that.  

Any other issues from the defense?  

MR. JACKSON:  No, thank you. 

THE COURT:  From the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Mr. Jackson, you can get the witness.  

Mr. Mehta, you can take the podium. 

MR. MEHTA:  Thank you, Your Honor.  

THE COURT:  Point the microphone up, please.  

MR. MEHTA:  I'll project, Your Honor. 

THE COURT:  Good. 

Sir, come back to the witness stand.  We've been 

talking about projection.  This is what I sound like with the 

microphone off.  This is what I sound like with the microphone 

on.  You too can do this. 

THE WITNESS:  Was I not doing that?  

THE COURT:  Not exactly. 

(Witness resumes the stand.) 

(Jury enters.)  

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Again, thank you for your promptness and, again, I 

will not be seeing you on Monday.  Nothing personal, but the 

Court is closed.  So please be seated.  Ladies and gentlemen 

of the public, be seated as well.  

And, sir, I will ask you as I said I would, have you 
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spoken with anyone including your counsel about your testimony 

during the break?  

THE WITNESS:  I have not. 

THE COURT:  Thank you.  Please continue, Counsel. 

MR. MEHTA:  Thank you, Your Honor. 

THE COURT:  Yes. 

CONTINUING CROSS-EXAMINATION

BY MR. MEHTA: 

Q Mr. Santamaria, do you recall before the lunch break we 

were discussing a colleague of yours, a Kenneth Colangelo?  Do 

you recall that?  

A Yes. 

Q And you had said that Mr. Colangelo had traveled to 

Mozambique.  Do you recall that? 

A Yes. 

Q Why did Mr. Colangelo go to Mozambique? 

A It's part of our ongoing monitoring of existing positions 

and exposures. 

Q At the time that Mr. Colangelo went to Mozambique, had 

Alliance Bernstein on behalf of its clients built up a 

position in the EMATUM LPNs? 

A Yes, it had. 

Q Can you explain to the jury what a position is? 

A A position is the holdings that our accounts have in this 

particular security. 
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Q And, as a result of the fact that Alliance Bernstein had 

built up a position, did Mr. Colangelo travel to Mozambique to 

meet with individuals there? 

A Yes, he did. 

Q What was the purpose of that? 

A The purpose was to discuss with economic analysts, 

political analysts, government officials and others, the 

economic prospects for Mozambique. 

Q Was that part of your ongoing diligence on the 

investment? 

A Yes, it was. 

Q And when Mr. Colangelo went to Mozambique, did you or 

anyone at Alliance Bernstein, to your knowledge, know that 

Privinvest had paid millions of dollars to bankers at Credit 

Suisse in connection with the EMATUM transaction? 

A No, we did not. 

Q And did you or colleagues at Alliance Bernstein know that 

Privinvest had paid or was going to pay millions of dollars to 

Mozambican government officials? 

A No, we did not know that. 

Q When Mr. Colangelo came back, did he have any knowledge 

of these payments? 

A He did not. 

Q Now by the time of March 2016, approximately how much of 

a position had Alliance Bernstein built in the EMATUM LPNs? 
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A I believe it's about 75 or $77 million, in that range. 

Q Now, I've been using the shorthand LPNs.  What is an LPN? 

A LPN stands for loan participation note and it is a 

security that signifies ownership in a loan that was made by a 

bank and that has been now made available to other investors. 

Q And as an investor in the EMATUM LPN, are you also a 

lender? 

A Yes, I am. 

Q Now, directing your attention to March 2016, when 

Alliance Bernstein had built up a position of 75 to $77 

million in the EMATUM LPN, was there an offering or an 

exchange at that time? 

A Yes, there was. 

Q Can you tell the jury what an exchange offering is? 

A An exchange offering is an offer on the part of the 

borrower to exchange the original loan or bond for a new 

security. 

Q And when you heard about this offering, what was your 

reaction, sir? 

A Surprise because the need for the exchange was driven by 

economic difficulties in making payments on the existing loans 

that we did not expect would occur. 

Q Alliance Bernstein began purchasing the EMATUM LPNs when 

they were issued in September 2013; is that correct? 

A Yes. 
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Q And continued to make purchases in the millions of 

dollars all the way through March 2016; correct? 

A If my recollection is correct, yes, throughout that 

period. 

Q And during that period was EMATUM paying coupon payments 

on the bond? 

A Yes, it was. 

Q What's a coupon payment, sir? 

A It is the periodic interest payments that are due on a 

loan or a bond. 

Q Are those payments expected as a bondholder? 

A Yes, they are. 

Q And then, in March 2016 after all of these payments had 

been made by EMATUM, there was annex exchange note; isn't that 

correct? 

A Correct. 

Q And you were surprised by that? 

A Yes, I was. 

Q Now, what was your role in the exchange offering? 

A I helped to organize a committee of other creditors to 

try and improve the terms of the exchange to benefit our 

clients. 

Q And when you say creditors, are you referring to other 

investors in the EMATUM LPNs? 

A Yes, other lenders to EMATUM. 
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Q And were those lenders international? 

A Yes, they were all -- from all over the world. 

Q Were a number of them in the United States of America? 

A Yes. 

Q Now, when you say you organized this committee, what do 

you mean by that? 

A I found out who the other creditors were, organized 

telephone calls to discuss the potential terms of any exchange 

that we might agree to conduct and created a forum for the 

lenders to exchange ideas and thoughts on the exchange. 

Q Now, when you were working on deciding whether to 

participate in the exchange, did you review any documents in 

connection with that decision? 

A Yes.  There was an offering memorandum for the exchange. 

MR. MEHTA:  Okay.  Can we show Government Exhibit 

241 in evidence?  

THE COURT:  You may publish. 

(Exhibit published.) 

Q Sir, if it's helpful for you, it's tab six in the binder 

in front of you.  Some are paper people so you never know.

Now, what is this document Mr. Santamaria? 

A Well, very similar to the other offering memorandum.  It 

describes the terms and conditions for the exchange of old 

security for new securities. 

Q And this offering was referred to as a 144-A offering; do 
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you recall that?  

A Yes. 

Q Can you tell the jury what a 144 A offering is? 

A It's an offering that is made in and available to United 

States investors. 

Q Now, is it available to all U.S. investors? 

A I believe so. 

Q Did they have to have certain qualifications? 

A They have to be what is known as QUIBs which stands for 

qualified institutional buyers. 

Q And what do you know or understand a QUIB or a qualified 

institutional buyer to be? 

A It is a buyer that has assets under management of a 

certain size so it's typically a large and very sophisticated 

investor. 

(Continued on the following page.) 
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(Continuing) 

Q Like Alliance Bernstein? 

A Lining Alliance Bernstein. 

MR. MEHTA:  Can we go to page 74 of the .pdf the 

very bottom, the bold sentence. 

Q And, sir, this is under a section called:  Risk factors.  

And -- you know, I'll have you read this just one 

sentence, sir. 

A Failure to address actual and perceived risks of 

corruption and money laundering may adversely affect 

Mozambique's economy and ability to attract foreign direct 

investment. 

Q And before I asked you about this specific sentence.  

Just generally, would you have reviewed risk factors 

in this document? 

A Yes, I would have. 

Q Okay.  And explain to the jury why you would have done 

that. 

A Essentially, as with the previous transaction, to 

understand the terms and conditions and to understand the 

risks that would be involved in the transaction. 

Q And as to this sentence, this refers to risks of 

corruption; is that correct? 

A Correct. 

Q Is there any mention in here about actual payments by 
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Privinvest to Mozambican government officials? 

A There is not. 

MR. MEHTA:  And can we go to the next page, scroll 

down.

(Exhibit published.)

MR. MEHTA:  Blow that up, the top half, please.  

And, in fact, if we could just blow up the "in 2015" 

paragraph.  

Q And again, sir, if you could read this to yourself and 

then just sort of summarize it for the jury.  Your 

understanding of this.  

(Pause in the proceedings.) 

A So this highlights the fact that the proceeds from the 

original notes had been used for other, other vessels other 

than -- for other -- for purposes other than purely fishing 

vessels, including defense equipment. 

Q And does it say here that EMATUM had taken delivery of 

the tuna boats? 

A Yes, it does say that in the middle of the paragraph. 

Q And it says that these are press reports, right? 

A That is correct. 

Q Okay.  Does it say anywhere in here that, in fact, the 

proceeds had been used to pay payments to Mozambican 

government officials? 

A It does not say that. 
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Q Anywhere in here it says that Privinvest had made 

payments to bankers at Credit Suisse in connection with the 

loan for EMATUM?

A No, it does not. 

MR. MEHTA:  Can we go to -- actually, let me ask you 

a question on that. 

Q In looking at these risk factors, would it have been 

important for you to know before participating in this EMATUM 

exchange that Privinvest had made millions of dollars in 

payments to Mozambican government officials? 

A Yes, it would have been important to know. 

Q Why? 

A Once again, the use of proceeds in a manner that was not 

outlined in the documentation made the ultimate repayment of 

the transaction questionable. 

Q Would it have been important for you to know before 

participating in the exchange if Privinvest had paid or was 

going to pay millions of dollars to Manuel Chang, the Minister 

of Finance, who has signed the EMATUM LPN loan? 

A Yes, it would have been important to know that. 

Q Why is that? 

A It would have placed question on the value of the 

guarantee under the existing notes. 

Q And finally on this point, would it have been important 

for you to know that Privinvest had made paid millions of 
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dollars to bankers at Credit Suisse in connection with the 

EMATUM loan before participating in the exchange? 

A Yes, it would have. 

MR. MEHTA:  Can we come out of this, please.  We can 

come out of this document, thank you. 

Q Sir, is the Proindicus loan disclosed by name in the 

EMATUM exchange offer circular? 

A I don't believe it is, no. 

Q Is the MAM or Mozambique Asset Management loan disclosed 

by name in the exchange? 

A No, I don't believe it is. 

Q Did there come a time, sir, that you learned about these 

loans? 

A Yes, the time came. 

Q Okay.  How? 

A At the time of the closing of the exchange transaction 

there was a delay and the delay was caused by the need for 

other creditors to approve the transaction.  And at that 

point, the bankers disclosed that there were other loans that 

were existing. 

Q What was your reaction to this? 

A I was not happy about it because those loans, both the 

Proindicus and the MAM loan, matured before these new 

securities that were being issued and, as a result, had 

priority in payment in terms of chronology. 
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Q And so I understand, these other loans were going to be 

paid before you got paid on the exchange offering? 

A Precisely. 

Q Would knowing about the Proindicus loan been important to 

you before participating in the EMATUM exchange? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

You may answer. 

A Yes, it would have been important to know. 

Q Why? 

A I wouldn't have agreed to have other loans be made 

payable before my new bond. 

Q And would knowing about the MAM loan been important to 

you before you decided to participate in the exchange? 

MR. SCHACHTER:  Objection. 

THE WITNESS:  Yes. 

THE COURT:  Overruled. 

You may answer. 

A Yes, for the same reason. 

THE COURT:  Let me ask you.  Would it have been 

possible for you in terms of your customary due diligence as a 

competent professional to have found out about the prior 

positions the way someone, to use a very rough and very poor 

analogy, would find out that there is a first mortgage on a 

house when a bank goes in to lend?  
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Why didn't you know about the prior debt?  

THE WITNESS:  These were private transactions that 

were not in the public domain. 

THE COURT:  When you say private transactions, could 

you tell the jury what you mean by private transactions.  

THE WITNESS:  A transaction that takes place between 

the borrower and the lender alone and is not made public to 

others. 

THE COURT:  Okay, go ahead. 

Q And to be clear, you learned about these loans after you 

had decided to participate in the EMATUM exchange? 

A Yes, that is correct.

MR. MEHTA:  I want to go back to 241 for a second, 

Ms. DiNardo.  

THE COURT:  It is in evidence.  You may publish.  

(Exhibit published.) 

MR. MEHTA:  I don't have the .pdf number, but it's 

page 124 of the document. 

(Exhibit published.) 

MR. MEHTA:  And it's Bates number 287806.  That's 

helpful.  I think it's the next page.  Thank you. 

Can you blow up the bottom where it says joint 

dealer managers transacting with the issuer.  

Q Sir, have you seen this before? 

A I have. 
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Q Okay.  What is this, tell the jury, please. 

A It's a disclosure that the underwriters of the 

transaction, which were CSFB and VTB had other business 

dealings with EMATUM. 

Q And when you say CSFB, what are you referring to? 

A It's Credit Suisse. 

Q Does it say anywhere in this section that those prior 

dealings were, in fact, the Proindicus and MAM loans? 

A It does not say that specifically. 

Q And to your knowledge was, in fact, Credit Suisse and VTB 

involved in the Proindicus and MAM loans? 

A That is my understanding. 

MR. MEHTA:  We can come out of this, ma'am. 

Q Now, with respect to the exchange again.  

Did you have any knowledge at the time that you 

decided to participate in the exchange that Mozambique had hid 

the Proindicus and MAM loans from the International Monetary 

Fund or IMF? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

You may answer. 

A I did not know that. 

Q Okay.  What is the IMF, sir? 

A It is a financial organization funded by governments 

around the world to provide financial aid in times of economic 
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distress for developing countries. 

Q Would you consider Mozambique a developing country? 

A I would. 

Q Okay.  And at the time, was Mozambique involved in an IMF 

program? 

A It was. 

Q And can you explain to the jury what that means, to be 

involved in an IMF program? 

A Under an IMF program a country agrees to follow a certain 

set of economic policies in exchange for which it obtains 

financial assistance. 

Q And given that information -- did you know that 

information at the time? 

A I knew they had a program, yes. 

Q Given that information, would it have been important for 

you to know that Mozambique had hid the Proindicus and MAM 

loans from the IMF?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

You may answer, if you know.

A Yes, it would have been important to know that. 

Q Why? 

A Because it would have placed that program, that IMF 

program, in jeopardy had the IMF known the extent of 

Mozambique's borrowing. 
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Q After the exchange, did you learn information about 

whether Mozambique had disclosed the Proindicus and MAM loans 

to the IMF? 

A Yes.  The IMF became aware -- 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

Complete your answer. 

A The IMF became aware of those loans and, in fact, the 

program was suspended. 

Q And when you say it's suspended, what do you mean by 

that? 

A I mean that the IMF stopped providing financial 

assistance to Mozambique. 

Q And what kind of impact would that have on a country like 

Mozambique? 

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

If you know. 

A The financial assistance was providing valuable dollar 

resources to Mozambique which, in turn, would be available to 

make repayments on the loans that we had made. 

Q And in fact, after the IMF program was suspended, did the 

Eurobond default? 

A That is correct. 

Q Did the IMF disclosure have an effect on the bond in the 
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marketplace? 

A It did.  The bond fell sharply afterwards.  In price. 

Q Now, I want to go back to March of 2016 when you're 

determining whether or not to participate in this exchange 

with your $77 million holding. 

Did you meet with anyone as part of that 

decision-making process? 

A Yes.  The finance minister and his team, together with a 

number of bankers came to our offices in New York to discuss 

the transaction. 

Q And is that sometimes referred to in your parlance as a 

roadshow? 

A Yes, you could call it that. 

Q And just for the jury's knowledge, can you just kind of 

explain that, what that means? 

A A roadshow is a process by which a borrower or 

prospective borrower will go around to various cities to meet 

different creditors or potential creditors to answer any 

questions and make themselves available to provide information 

about their activities.

Q And you said that these meetings took place at your 

offices; is that correct? 

A Yes, that's right. 

Q Is that in New York? 

A In New York City. 
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Q To the best of your recollection, sir, who was at these 

meetings? 

A It was the finance minister of Mozambique, together with 

some of his colleagues, and he was accompanied by a number of 

Credit Suisse bankers. 

Q If you recall, sir, in sum and substance, what did the 

finance minister say to you? 

A He explained the need for a restructuring or exchange of 

the original securities and described the terms that he was 

hoping to achieve for that exchange and provided an update on 

the economic developments in Mozambique at the time. 

THE COURT:  And when was this, again?  

THE WITNESS:  This was in March of 2016. 

THE COURT:  Continue. 

Q Did anyone at that meeting tell you that Privinvest, the 

contractor for the EMATUM transaction, had paid or was going 

to pay millions of dollars to Mozambican government officials? 

A No. 

Q Did anyone at that meeting tell you that Privinvest had 

paid and was going to pay millions of dollars to bankers at 

Credit Suisse in connection with the EMATUM transaction? 

A No. 

Q Did anyone at that meeting disclose to you the Mozambican 

government had hid the Proindicus and MAM loans from the IMF? 

A No. 
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Q Did anyone even mention the Proindicus and MAM loans by 

name at that meeting? 

A No. 

Q Did you put some of the comments made by the finance 

minister in an e-mail to other members of the creditor 

committee? 

A I did. 

MR. MEHTA:  I'm going to now move into evidence, 

Your Honor, Government's Exhibit 3215. 

THE COURT:  Any objection to 3215?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled. 

You may publish. 

(Government's Exhibit 3215 received in evidence.) 

(Exhibit published.) 

MR. MEHTA:  And if we can go to the first e-mail, 

which is going to be the page 3, I think it is.  In the chain.  

Blow it up.  

Q And again, sir, I'm not going to have you read the entire 

e-mail, but if you could just review it and then tell the 

jury, in sum and substance, what you wrote in this e-mail to 

other members of the EMATUM exchange committee.  

THE COURT:  Well, first, who wrote the e-mail?  

THE WITNESS:  I did. 

THE COURT:  Okay. 
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MR. MEHTA:  Yes, Your Honor. 

Q If you could please review this e-mail that you wrote, 

sir, and then tell the jury, in sum and substance, what you 

wrote.  

(Pause in the proceedings.) 

A What I shared with the committee was that I believed that 

the Mozambican finance minister was acting in good faith to 

try and resolve a difficult situation, that their intent, the 

Mozambicans' intent, to was to make the transaction voluntary 

and not inflict losses on creditors and that I believe that 

there was a financial formula available to achieve those 

goals. 

Q Now, on the last point, financial formula. 

What do you mean by that? 

A That it was possible to structure a new security that 

would not be overly onerous to the Mozambican economy but that 

would still protect my ultimate clients from economic losses. 

Q Do you recall the coupon or interest payment on the 

original EMATUM LPN? 

A Honestly, I don't remember the exact number, no. 

Q Do you recall what was being proposed here by Mozambique 

on the Eurobond? 

A I believe their original proposal was around ten percent. 

Q Okay.  And what were you asking for in this e-mail? 

A I was asking for 12 percent. 
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MR. MEHTA:  Can we go to the bottom of page 2.  And 

if we blow up the e-mail from Mr. Elijah Tyshynski.

Happy to give the spelling, Your Honor. 

THE COURT:  Please, do. 

MR. MEHTA:  E-L-I-J-A-H, T-Y-S-H-Y-N-S-K-I. 

Q And sir, who is Mr. Tyshynski?  And I apologize if I'm 

butchering his last name.  

A I believe he's a portfolio manager at Ontario Teachers 

Pension Plan. 

(Continued on following page.)
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EXAMINATION CONTINUES 

BY MR. MEHTA:

Q And if you look at his e-mail address, is it your 

understanding that "otpp" refers to the Ontario Teachers 

Pension Plan? 

A That is my understanding. 

Q And do you understand Ontario to be a province in Canada? 

A Yes. 

Q And can we go and just read a short sentence, could you 

just read the three sentences by Mr. Tyshynski to you? 

A He says:  Similar discussions here.  We asked about the 

Offering Memorandum disclosure and people got a bit squirmy.  

Credit Suisse promised to get back to us on this. 

Q And what is your understanding of what Mr. Tyshynski is 

referring to as the OM disclosure and people are getting 

squirmy?  

A I believe he was referring to the section that you had 

highlighted earlier on Credit Suisse's and VTB's business 

dealings with EMATUM. 

Q And were you ever provided with an adequate explanation 

of that? 

A I, personally, was not. 

MR. MEHTA:  Can we go to the first e-mail?  It's 

going to be page 1. 

BY MR. MEHTA:
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Q And, first, sir, who is this e-mail from?

A This e-mail is from Ted Pincus, P-I-N-C-U-S, at Vanguard 

Advisors, which is a hedge fund based in Switzerland. 

Q He's writing to you and others?

A He's writing to me and other members of -- and other 

creditors in this transaction. 

Q And, for example, one of the names here is Jason Kaplan, 

do you see that name?

A I do. 

Q Who is Jason Kaplan? 

A He is a portfolio manager at a hedge fund here in New 

York City. 

Q And do you see a reference to Todd Petersen?

A I do. 

Q And he works at Prudential? 

A Yes, he does.  

Q And do you see a reference to William Perry?

A I do. 

Q And do you know who that is?

A Yes.  He -- he works at Stone Harbor, which is also based 

here in New York City, an investment management firm.  

MR. MEHTA:  And if we could just scroll down to the 

second paragraph, and can you blow that up, please?

BY MR. MEHTA:

Q And, again, sir, if you could just read this to yourself, 
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and then provide the jury with a little bit of a sum and 

substance of your understanding.

(Pause.) 

A So he's speculating about why the bonds are trading so 

poorly and wondering whether the talk of a restructuring 

had -- had a negative impact on the price of the bonds. 

Q Do you see where he references EMATUM being a "complete 

failure (I am not looking for to reading their next set of 

financials)"?

A I do see that. 

Q What did you understand this to mean?

A Well, EMATUM as a standalone entity was not performing 

very well and he was not looking forward to seeing the 

financial results of EMATUM that were set to be published 

shortly thereafter. 

MR. MEHTA:  Can we go to the next paragraph?

BY MR. MEHTA:

Q And, again, can you read that to yourself, sir, and then 

provide the jury with a summary of your understanding?

(Pause.) 

A So, he is reacting to the exchange proposal and he 

discloses that he had a colleague visit Maputo, which is the 

capital of Mozambique, where he -- where his colleague 

reported that the affair was very much in the news locally and 

that it was the cause of embarrassment for the -- for the 
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current government. 

Q And when you say "affair," what are you referring to?

A The EMATUM transaction, itself. 

Q And do you see his reference here where it says:  

"Although prior President Guebuza carried out the 

deal and given that not all of the funds are accounted for (if 

you consider the purchase of the fishing and military vessels 

together),"  what did you understand that to mean when he said 

that?  

A It implies that there were funds missing from the 

original transaction. 

Q Anywhere here where he says that after his visit to 

Maputo or his colleague's visit to Maputo he learned that 

there were payments being made by Privinvest to Mozambican 

government officials? 

A It does not say that. 

Q And then later he says:  "I'm not implying that it's a 

1MDB scenario, but something is not right."  

Do you see that?

A I do.  

Q What is 1MDB a reference to, if you know?

A 1MDB was a bond transaction that was carried out in 

Malaysia, and it turned out that that transaction involved 

corruption. 

Q And here it's saying:  I'm not implying that it is that, 
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but he has concerns, is that right?

A That's right.  It implies that he did not believe that 

there was corruption. 

Q Okay.  And, in fact, does he say here at all that he 

learned of corruption or any payments by Privinvest to 

officials of Mozambique during this time period?

A It does not say that, no. 

Q And anywhere here that says that he learned or anyone 

else had learned that Privinvest had paid millions of dollars 

to bankers at Credit Suisse in connection with the EMATUM 

transaction? 

A No, it does not say that. 

Q I asked you earlier about the Proindicus and MAM loan.  

Do you recall that?

A (Nodding.)

Q Is that a yes?

A Yes, I did. 

Q Sir, would you have invested -- sorry, withdrawn, Your 

Honor.  

Would it be important for you to know that 

Mozambique had approximately $1.1 billion in debt for the 

Proindicus and MAM loans?

A Yes, it would have been important. 

Q Why?

A Because the repayment of those loans would have left 
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Mozambique with less resources to pay the loans that were owed 

to me. 

Q You mentioned that there were members of Credit Suisse at 

the meetings, the road show in New York.  

Do you recall that?

A Yes. 

Q Do you recall a name Andrew Burton? 

A Yes, he was at that meeting. 

Q Who is Andrew Burton? 

A He's a banker at Credit Suisse. 

Q Did anyone from Credit Suisse or anyone from any other 

entity tell you that Credit Suisse had valuations for the 27 

boats on the EMATUM deal that were hundreds of millions of 

dollars less than the loan amount? 

A No, that was not mentioned. 

Q Would that have been important for you to know?  

MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.

A Yes, it would have been important to know. 

Q Why?

A Because it suggests that money had been misappropriated, 

and also that in the event that I wanted to collect on my 

loan, the value of the ships would be insufficient to cover 

the value of the loan. 

Q Sir, what did you ultimately decide to do with respect to 
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the EMATUM exchange? 

A We participated in the exchange. 

Q And can you just tell us the mechanics of that, sir, what 

group in Alliance Bernstein puts forth the instruction to 

participate in the exchange? 

A So, the decision to participate in the exchange was made 

by the investment team, led by myself.  Instructions were 

provided to a group within Alliance Bernstein called the 

Corporate Actions Team, which sits in New York.  And the 

Corporate Actions Team instructs, either electronically or by 

mail, as to our intentions with -- with the transaction. 

Q And once the -- once the team in New York sends out the 

instruction, are you committed to the instruction?

A As far as I recall from the Offering Memorandum, once the 

instructions were provided, they were irrevocable. 

THE COURT:  You said committed to the instruction, 

you mean committed to the transaction, or do you mean 

committed to the instruction?  

MR. MEHTA:  I'll rephrase, Your Honor. 

BY MR. MEHTA:

Q Was it your understanding when the Corporate Actions Team 

sent the instruction, that Alliance Bernstein was committed to 

participate in the EMATUM exchange?

A Yes, that is my understanding. 

Q And, again, where does the Corporate Actions Team sit?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - direct - Mehta

SAM     OCR    RMR    CRR     RPR

3282

A In New York City. 

Q Did Alliance Bernstein revoke at any time prior to the 

exchange being finalized?

A It did not. 

Q And so when the instruction was sent from New York, that 

was your final instruction, correct?

A That is correct.

Q After news came out after the exchange, did the bond 

price take a hit?

A It got hit after the disclosure of the other two loans 

and the removal of the IMF program, yes. 

Q Did Alliance Bernstein begin selling off its position in 

the EMATUM bond?

A It did. 

Q Did Alliance Bernstein sell off its entire position in 

the EMATUM bond?

A Ultimately, yes. 

Q Did Alliance Bernstein incur losses on behalf of its 

clients as a result of the selling?

A Yes, it did. 

Q Do you recall approximately how much?  

A I would estimate it to be in the millions of dollars.  

Q And even taking into account, you mentioned it earlier, 

coupon payments and payments of the bond, do you recall that?

A Yes. 
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THE COURT:  You can't talk over each other.  Finish 

your question. 

BY MR. MEHTA:

Q Do you recall earlier, sir, I had mentioned coupon 

payments and payments on the bond for the EMATUM LPN?

A Yes, I do. 

Q Even taking into account coupon payments and bond 

payments, did Alliance Bernstein suffer losses on behalf of 

its clients?

A Yes, in the millions of dollars. 

Q Do you know what accrued interest is, sir?

A I do. 

Q What is that?

A It is the interest that accumulates with the passage of 

time, but it's unpaid. 

Q And how does accrued interest work when you sell off a 

bond position? 

A When you sell the bond, the amount of accrued interest is 

paid by the buyer to the seller.  

Q Taking into account coupon payments, any other bond 

payments and accrued interest when you sold off the position, 

did Alliance Bernstein incur losses on behalf of its clients 

on the Mozambican bond and the EMATUM LPN?

A Yes, it did. 

Q Do you recall how much?
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A In the millions of dollars. 

Q Did there ever come a time, sir, when you considered 

taking legal action?

A Yes, I did consider that. 

Q Against who?

A Against Credit Suisse. 

Q Why?

A I was not pleased with the lack of disclosure over the 

Proindicus and M-A-M or MAM loans prior to the exchange. 

Q Did you end up taking legal action?

A I did not. 

Q Why not?

A There was little appetite on the part of my firm to 

pursue it. 

Q At the time of that process -- I'll withdraw that.  

At the time you were making that decision, did you 

or your firm know that Privinvest had paid millions of dollars 

to bankers at Credit Suisse in connection with the EMATUM 

loan?

A We did not know that. 

Q Sitting here today, if you had known that Privinvest had 

paid millions of dollars to Mozambican Government officials 

and bankers at Credit Suisse in connection with the EMATUM 

loan, would you have ever recommended that Alliance Bernstein 

invest on behalf of its clients in the EMATUM LPN?  
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MR. SCHACHTER:  Objection. 

THE COURT:  Overruled.  

A I would not have.  

MR. MEHTA:  No further questions, Your Honor.  

THE COURT:  Thank you.  

Any cross-examination?  

MR. SCHACHTER:  Yes, Your Honor.  

CROSS-EXAMINATION

BY MR. SCHACHTER: 

Q Good afternoon, Mr. Santamaria.

A Good afternoon. 

Q Sir, in your role at Alliance Bernstein, is it correct 

that you managed about $25 billion as part of your emerging 

market portfolio?

A Sounds a bit high, but it was certainly probably about 

20 billion. 

Q And with Mr. Mehta you talked about some of the clients 

whose money that you managed at Alliance Bernstein, is that 

right?

A Yes. 

Q And you mentioned, I believe, some pension funds, is that 

correct?

A Yes, that's correct.

Q Pension funds, themselves, invest billions of dollars, is 

that correct?
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A Yes. 

Q Billions with a B, is that correct? 

A That is correct.

Q And in your experience pension funds are managed by 

extremely sophisticated investors?

A Yes. 

Q And in your experience those pension funds will often 

diversify their portfolios, is that correct?

A That is correct.

Q They will invest some portions of assets that they're 

investing in low risk, safer investments, is that correct?

A Yes, it is. 

Q But is it also correct that there are a portion of their 

portfolios that they will invest in investments that are on 

the much higher risk, but much higher reward ends of the 

spectrum, is that right?

A That is true. 

Q Fair to say that the emerging market fund that you 

managed at Alliance Bernstein is on the higher risk/higher 

return end of the spectrum, is that correct?

A That is fair, yes. 

Q And fair to say that Alliance Bernstein does not hide 

from its investors the nature of the risks associated with the 

portfolio that they're investing in, is that right?

A It does not hide them, no.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Schachter

SAM     OCR    RMR    CRR     RPR

3287

Q Alliance Bernstein is straightforward with those pension 

funds and other institutions about the risks associated with 

investing in emerging markets, is that correct?

A Yes. 

Q In fact, when a pension fund or any client is making a 

decision whether to invest in your emerging market portfolio 

at Alliance Bernstein, one of the things that they're able to 

see is the track record of the portfolio, is that correct?

A Yes, that is correct.

Q That's one of the pieces of information that Alliance 

Bernstein makes available to investors before they make a 

decision, is that correct?

A Yes. 

Q And fair to say that in some years, on the high risk/high 

reward spectrum, you nailed the high reward part of it, is 

that correct? 

A True. 

Q You have had years, I saw in 2012 a return of 15 percent.  

Do you recall that?

A That sounds about right. 

Q At a time when interest rates, do you recall that the 

risk-free interest rates were probably less than 1 percent?

A Correct. 

(Continued on the following page.)
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BY MR. SCHACHTER:  (Continued.)  

Q And you were making 15 percent? 

A Yes. 

Q Wow.  However, sometimes your returns are much more on 

the high risk end of the spectrum and your portfolio has lost 

significant amounts; is that correct? 

A Yes, that is true. 

Q In fact, in 2015 the same portfolio that made 15 percent, 

in 2012 loss about eight percent; it had losses of 8 percent 

in 2015; is that correct? 

A Yes. 

Q And sometimes losses happen due to circumstances out of 

your control; is that correct? 

A Yes. 

Q And, in fact, in 2015 in particular, there were a bunch 

of global economic factors that affected the economy globally.  

Do you remember that? 

A Yes. 

Q Do you remember that there were concerns about Greece 

defaulting on its debts? 

A Yes. 

Q And do you remember that China devalued its currency? 

A Yes. 

Q Do you also remember a crisis with falling commodity 

prices in 2015? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Schachter

SN     OCR     RPR

3289

A That's right. 

Q Including a crash in the price of or a significant 

decline in the price of oil and gas? 

A Correct. 

Q And that can hit some countries that are dependent upon 

gas development because when oil and gas companies see the 

prices of oil and gas falling, they halt development of their 

projects; is that consistent with your understanding? 

A It is. 

Q Now, Alliance Bernstein is also open with its investors 

about the countries whose debts the emerging market portfolio 

is investing in; is that correct? 

A Yes. 

Q In fact, it lays out for them where they're investing at 

least significant portions of the portfolio; is that correct? 

A Yes, it is. 

Q And in 2015 Alliance Bernstein was open with its clients 

about the fact that its emerging market portfolio was invested 

in Iraq; is that correct? 

A Yes. 

Q And when I say invested in Iraq that means it 

purchased -- it was lending money by purchasing the debt of 

the country of Iraq; is that correct? 

A Yes. 

Q And it was also open about buying debts of Venezuela and 
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the state oil company of Azerbaijan.  Do you remember that? 

A Yes. 

Q And also Alliance Bernstein was buying the debt of 

Russia; is that correct? 

A Yes, that's right. 

Q And these pension funds and other investors were told 

about some of the countries whose debts the emerging market 

portfolio was purchasing; correct?  

A Yes. 

Q And all of those countries, Iraq, Russian Venezuela 

Azerbaijan, those are all countries that have significant 

reputations for corruption; is that right? 

A Yes. 

Q But you invested in the debt of those countries because 

you believed that it would help you provide a good return for 

your investors; is that correct? 

A That is right. 

Q Now, is it also correct that Alliance Bernstein 

specifically told their investors about the particular risks 

associated with investing in emerging markets? 

A I believe that's correct. 

MR. SCHACHTER:  Your Honor, we would offer 

Defendant's Exhibit 10684. 

THE COURT:  Any objection to 10684?  

MR. MEHTA:  If I could see it, Your Honor. 
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THE COURT:  Do you have hard copies for counsel or 

put it on the screen or both?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Any objection to 10684, DX?  

MR. MEHTA:  No objection, Your Honor. 

THE COURT:  It is admitted. 

(Defense Exhibit 10684 received in evidence.) 

THE COURT:  You may publish it to the jury. 

(Exhibit published.) 

BY MR. SCHACHTER:

Q Mr. Santamaria, I'm showing you a disclosure document 

issued by Alliance Bernstein and registered with the 

Securities and Exchange Commission and I would like to direct 

your attention to certain particular disclosures that Alliance 

Bernstein was making publicly and to its investors.  

Specifically may I direct your attention to page four of this 

exhibit under principal strategies.  And do you see here where 

there's a disclosure here to investors of the risks associated 

with investing in emerging markets? 

A Yes, I see that. 

Q And can you just explain to the jury why is it that 

investing in emerging markets generally involves risks that 

are greater than the risks associated with investing in the 

markets of developing countries or developed countries? 

A Typically emerging market countries have less-strong 
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economies.  They have less-developed financial market 

infrastructure, they can be subject to political risks, and, 

you know, they -- they're generally less -- their ability to 

pay has in the past been less -- less-established than in 

developed countries. 

Q I would like to direct your attention to another 

disclosure that Alliance Bernstein made to its investors under 

principal risks a little bit further down on that page.  Do 

you see where it talks about uncertainties relating to the 

economy, political regulatory and other uncertainties?  Do you 

see that? 

A Yes. 

Q What specifically is the regulatory kind of risk that is 

being disclosed to investors here? 

A This -- the regulatory risk generally pertains to 

corporate stocks or bonds for companies that are subject to 

regulation.  For example, if you're investing in a utility in 

an emerging market country, the regulatory framework under 

which that utility operates. 

THE COURT:  Whoa, whoa, Lord Vader, not Woody Allen 

or Chris Rock.  You've been pretty good, but it's late in the 

day and you're speeding up. 

THE WITNESS:  Apologies. 

THE COURT:  Take it from the top. 

THE WITNESS:  So, the regulatory risk is generally 
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pertinent when investing in companies in emerging markets 

because the regulatory framework can impact the profitability 

of companies in those countries. 

Q Is there reference to political and regulatory 

uncertainty as a reference to the strength and integrity of 

the institutions associated with some of the countries that 

you would be investing in?  Is that fair to say? 

A That's not what it says specifically, but it can be 

inferred, yes. 

Q And then also I will direct your attention to a section 

below on investment-grade securities on the next page.  Can 

you just read this to yourself and then explain what is being 

disclosed to investors who would be considering purchasing in 

the emerging market portfolio at Alliance Bernstein? 

THE COURT:  Counsel, mumbling. 

MR. MEHTA:  I apologize, Your Honor. 

THE COURT:  Keep your voice up.  Go ahead. 

A This paragraph discloses that below-investment-grade 

securities are riskier than investment grade securities and 

may have greater price volatility than investment grade 

securities. 

Q And it references that they tend to have a higher 

probability than an issuer will default or fail to meet its 

payment obligations.  Do you see that? 

A I do. 
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Q Why is that something that Alliance Bernstein tells its 

investors? 

A It wants to make investors aware of the risks that they 

may not be paid back on all of their securities. 

Q It references below investment grade securities and 

Mr. Mehta showed you the credit rating in particular for the 

EMATUM loan participation notes.  Do you remember that? 

A I do. 

Q Were those below investment grade securities?  You made 

reference to the credit rating.  

A Yes, they were below investment grade. 

Q Those would be commonly known as junk bonds? 

A Correct. 

Q And, in fact, Alliance Bernstein told its investors that 

in 2013 a full 29 percent of its investments were in 

non-investment grade or junk bond investments; is that 

consistent with your recollection? 

A Yeah, it depends by fund, but, yes we did own quite a few 

junk bonds. 

Q And that was disclosed to investors that were investing 

in the emerging markets portfolio? 

A Yes. 

Q And, in fact, do you recall that in 2013, well -- 

withdrawn. 

One of the investors that you placed in the EMATUM 
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loan participation notes was the Louisiana Teachers Pension 

Fund.  Do you remember that? 

A I don't remember specifically but it's quite possible, 

yes. 

Q Do you recall that actually the Louisiana Teachers 

Pension Fund had made a public announcement that it was making 

a decision to invest in Alliance Bernstein's global high yield 

debt portfolio in August of 2013? 

A Again, quite possible. 

MR. SCHACHTER:  Your Honor, we'll offer Defendant's 

Exhibit 10620. 

THE COURT:  Any objection to 10620?  

MR. MEHTA:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Defense Exhibit 10620 received in evidence.) 

THE COURT:  You may publish. 

(Exhibit published.) 

BY MR. SCHACHTER:

Q Showing you an article from Bloomberg that has the 

headline Louisiana Teachers Pension Fund to Invest in Global 

Junk Bonds, do you see that? 

A I do see it. 

Q And this is in August of 2013; do you see that? 

A Yes. 

Q And does -- and I believe you testified on direct that it 
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was about a month and a half later that you started your 

initial position in the EMATUM loan participation notes? 

A Yes. 

Q And does looking at these two things help you remember 

that, in fact, it was the Louisiana Teachers Pension Fund that 

was one of the investors that you did invest in the EMATUM 

LPNs? 

A Yes, I would have to agree that it's very likely that it 

did. 

Q And is this -- this -- this discussion of this pension 

fund investing in global junk bonds, is that consistent with 

what you were telling the jury earlier about how sometimes 

pension funds will invest a portion of their portfolio in high 

risk, high reward investments? 

A Yes. 

MR. SCHACHTER:  You can take that down, Mr. McLeod. 

BY MR. SCHACHTER:

Q Now, I believe, but I want to make sure that it's 

clear -- do you recall that the initial offering of the LPNs 

was what's called a Reg S investment; is that correct? 

A Yes. 

Q And do you recall that in the initial offering -- you 

also trade in the secondary market; is that correct? 

A That's correct. 

Q But the initial offering, do you recall that that was an 
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investment that could only be made by foreign funds? 

A Yes, at the initial offering; correct. 

Q And Alliance Bernstein is a money manager; is that right? 

A Yes. 

Q And that means that it is, as Mr. Mehta asked you, making 

investment decisions for corporate entities that are known as 

funds; is that correct? 

A Yes. 

Q However, it is not an Alliance Bernstein that is actually 

doing the purchasing; the actual purchase is made by the fund 

or the other corporation; is that correct? 

A Yes, that is correct. 

Q And sometimes those corporations are located in the 

United States and sometimes they're located offshore; is that 

right? 

A Yes. 

Q Do you happen to recall that the fund that you had 

purchased the LPNs in the initial offering was domiciled in 

Luxembourg; do you remember that? 

A Yes. 

Q Now, after the initial offering you purchased these LPNs 

in the secondary markets? 

A Yes. 

Q And in those circumstances what's happening is that 

Alliance Bernstein is buying LPNs from some other hedge fund 
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or institution that had previously bought the LPNs? 

A Yes. 

Q And in the initial offering there's no U.S. investors but 

a U.S. investor could have bought in the secondary market; is 

that correct? 

A That is my understanding. 

Q Do you happen to remember that the front cover of the LPN 

offering disclosure specifically said that it was not being 

offered to U.S. persons or words to that effect?  Do you 

remember? 

A In the primary market, correct. 

Q Did you ever call up a man named Jean Boustani and let 

him know that there was something called the secondary market 

where a U.S. investor could buy the LPNs from some other hedge 

fund or institution? 

A I did not do that, no. 

Q Now, Mr. Mehta asked you about whether you would have 

invested in the loan participation notes had you known of 

payments that Privinvest made to government officials.  Do you 

recall that? 

A Yes, I do. 

Q And you said you would not have? 

A Correct. 

Q And you also said that you would not have voted in favor 

of the Eurobond exchange had you known of payments like that; 
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is that correct? 

A That's correct. 

Q I now, Mr. Santamaria, want to spend a little bit of time 

speaking with you about what motivated you to purchase the 

LPNs in the first place, okay? 

A Yes. 

Q These LPNs offered an excellent return relative to 

similar investments of similar risk; is that correct? 

A That's right. 

Q In fact, the yield -- at a time when interest rates were 

less than 1 percent, these LPNs offered a yield of about eight 

and a half percent.  Do you remember that? 

A That sounds about right. 

Q And I believe -- I don't need to show it to you right 

now, but do you recall in that e-mail exchange that Mr. Mehta 

showed you there was a line in there that said, the fact is -- 

well, actually -- 

MR. SCHACHTER:  Can we bring up Government Exhibit 

3215, please?  

THE COURT:  In evidence?  

MR. SCHACHTER:  In evidence, Your Honor. 

THE COURT:  You may publish. 

MR. SCHACHTER:  The first page, please. 

(Exhibit published.) 

BY MR. SCHACHTER:
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Q In the second paragraph do you see the sentence in the 

middle of the paragraph that says:  The fact is that these 

bonds are the highest-yielding African sovereign guaranteed 

credit that I'm aware of? 

A I see that. 

Q And is that consistent with your recollection that one of 

the things that motivated you to buy these LPNs were that they 

were a very high-yielding African sovereign credit? 

A It was one of the considerations, yes. 

Q And, by the way, could we unpack that terminology?  What 

does it mean to have an African sovereign guaranteed credit; 

why did those words apply to the EMATUM LPNs? 

A The fact that the EMATUM transaction was guaranteed by 

the Mozambican government made it a sovereign transaction and 

obviously it was African so that's what it was referring to. 

Q Thank you very much.  

MR. SCHACHTER:  You may take it down Mr. McLeod. 

Q It was also attractive because it had a pretty short 

maturity date.  Do you remember that? 

A I do. 

Q And what does that mean? 

A That I would be paid back quickly. 

Q And those two factors, the return and the maturity date, 

made the investment pretty attractive? 

A Among other things, yes. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Schachter

SN     OCR     RPR

3301

Q Now, as a professional, talented, diligent emerging 

market investor, fair to say that you do your homework on the 

factors that are important to making an investment decision? 

A We certainly try. 

Q Now, prior to investing in these EMATUM LPNs, you did 

your homework on the economy of Mozambique; is that right? 

A That's right. 

Q You wanted to understand the country of Mozambique's 

ability to repay its debts, fair to say? 

A Yes. 

Q And, so -- and that's -- that was important because, as 

you just explained, by virtue of the guarantee this was a lot 

like just a sovereign debt of the country of Mozambique; is 

that right? 

A Yes. 

Q And, correct, that this -- the guarantee was extremely 

important to you in making your investment decision? 

A It was. 

Q Mr. Mehta asked you about the fishing program, right?  

And this was -- he showed you the use of proceeds provision 

and it talked about the fact that this money was going to be 

used to fund a startup Mozambican fishing venture; is that 

correct? 

A That is correct. 

Q Fair to say that you were not scouring the world looking 
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for opportunities to invest in African startup fishing 

ventures; right?

A I was obviously open to the idea. 

Q But what you were most open to was investing in a debt 

that was guaranteed by the Mozambican government that offered 

this return and this maturity date; is that fair to say? 

A I would say that without the guarantee, I would not have 

invested in this transaction, yes. 

Q Fair to say that your view would be that these EMATUM 

LPNs would never have been sold on the strength of the fishing 

project alone; that it was the Government guarantee that made 

it possible to sell these LPNs? 

A I agree. 

Q And, in fact, to the topic of this being a startup 

fishing venture, Mr. Mehta showed you the credit rating of the 

loan participation notes.  Do you remember that? 

A I do. 

(Continued on the following page.) 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Schachter

VB     OCR     CRR

3303

(Continuing) 

Q In fact, he showed you Government's Exhibit 2480.  

MR. SCHACHTER:  Can we publish that, Your Honor?  

It's in evidence. 

THE COURT:  You may. 

MR. SCHACHTER:  Blow up just the under rating 

rationale. 

(Exhibit published.) 

Q You see where it says that there was a rating by Moody's 

that was given to the loan participation notes? 

A That's right. 

Q And it was a junk bond rating? 

A It was. 

Q And Moody's says that the reason why it's even giving it 

that rating is not based on any rating or analysis of whether 

the fishing project is going to generate revenue, correct? 

A That is right. 

Q The rating, it says under ratings rationale, it says:  

The B-1 rating of the notes relies solely and exclusively on 

the guarantee.

Do you see that? 

A I do. 

Q Explain to the jury, what does that mean, that that 

rating relies solely and exclusively on the guarantee? 

A Well, it's saying that in the absence of that guarantee, 
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the rating would not be what it is. 

Q And investors, one of the things that they look to, 

professional investors like yourself, look at credit ratings; 

is that correct? 

A Yes. 

Q And here, sometimes, is it correct that a credit rating 

will analyze the financial prospects of the project that is 

being financed; is that right? 

A Yes.

Q But here, that's not what happened. 

A No, because there was no -- there was nothing to analyze 

at the time.  This was a green field, a start-up investment. 

Q Exactly.  There was nothing to analyze for Moody's 

because this was a brand new start-up venture, be very 

difficult to predict whether it was going to generate revenue 

or not, fair it say? 

A Yes. 

Q We talked a little bit about how you were investing 

because you believed that Mozambique was a good, a good bet to 

repay its debts; is that correct? 

A Yes. 

Q Fair to say that part of the reason for that was because 

of the gas reserves that had been discovered in Mozambique? 

A That is correct.

Q But that was only -- well.  
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MR. SCHACHTER:  Withdrawn.

Q And you did analysis of the gas reserves in Mozambique 

and how profitable they would be over time; is that correct?

It's one of the things that you looked at? 

A Yes, we thought about the investments that were being 

made in the gas sector, the expected sales that would -- of 

gas that was arise from those projects over time and whether 

the cash flows would be sufficient to pay the loan over time. 

THE COURT:  How much longer do you have with this 

witness?  

MR. SCHACHTER:  Your Honor, I'll take, I'll be 

through the end of the day. 

THE COURT:  How much longer do you have with this 

witness?  

MR. SCHACHTER:  Fair.  I apologize, Your Honor.  

I would say approximately 45 minutes?  

THE COURT:  Forty-five minutes.  We do not have 45 

more minutes, so why don't we take a comfort break now and we 

will come back in about 12 minutes, and then we will continue 

with this witness. 

Do not talk about the case. 

Sir, you do not talk about it with anyone during the 

break. 

All right, ladies and gentlemen, we will take a 12 

minute break and then we will get to our 5:00 o'clock hard 
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stop, and then we will see you on Tuesday.  

THE COURTROOM DEPUTY:  All rise.

(Jury exits.)

(In open court; outside the presence of the jury.) 

THE COURT:  You may step down, sir.  Thank you.  Do 

not talk with anyone during the break about your testimony, 

including your Counsel.  Please, step outside, thank you.  See 

you in 12 minutes. 

You may sit down, ladies and gentlemen. 

MR. SCHACHTER:  Your Honor, may I provide the 

witness with some water?  He is losing his voice.  I wanted to 

disclose to the Government. 

THE COURT:  I believe there is water out there with 

his Counsel.  They can give him water, that does not count as 

communicating with Counsel. 

(Witness excused.) 

THE COURT:  Okay. 

Do we have any procedural issues to address outside 

of the presence of the jury?  The witness has stepped down and 

out of the courtroom, but the defendant is still here. 

Any questions to talk about?  

MR. BINI:  Not for the Government, Your Honor. 

MR. SCHACHTER:  Not for the Defense, Your Honor. 

THE COURT:  Okay, see you in 12 minutes.  

(Recess taken.) (Continued on following page.)
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(Continuing.) 

THE LAW CLERK:  All rise.  

(Judge WILLIAM F. KUNTZ, II entered the courtroom.) 

THE COURT:  We have the appearances.  Please we will 

present the defendant.  Thank you very much.  

(Defendant entered courtroom.) 

THE COURT:  Please be seated.  

Do we have any procedural issues to address before 

we bring the jury back?  

MR. BINI:  No, Your Honor. 

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Okay.  

Mr. Jackson, please tell the CSO to bring the jury 

in.

(Pause.) 

(Jury enters.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury, but do not sit down.  

We are on the record.  

Ladies and gentlemen in the public, you may be 

seated.  

Madam Reporter, we are back on the record.  You may 

sit down.  

Ladies and gentlemen of the jury, I apologize.  It 

is 5:05.  I owe you five minutes, but then again, every now 
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and then we did break a little early.  I want to thank you for 

your time, for your attention, for your patience.  We will see 

you on Tuesday morning, not Monday.  

When I was growing up it was called The Mickey Mouse 

Club and they had a song that said "Today is Tuesday, you know 

what that means, we are going to have a special day."  So we 

will see you.  You can look it up on Google and YouTube, you 

won't get in any trouble doing it.  

So, have a wonderful and safe and blessed Veterans 

Day.  Be mindful of our veterans who fought to keep us free in 

a Democratic Republic.  

Have a great, quiet, restful three-day holiday.  Do 

not talk about the case.  Do not think about the case.  

We will see you Tuesday morning at 9:30, and we are 

adjourned.  Thank you so much.  

THE JURY:  Thank you.  

(Jury exits.) 

THE COURT:  All right, you may be seated.  

The jury has left the courtroom.  The witness is not 

on the witness stand because we did not need to bring him back 

in.  

And do we have any procedural issues to address 

before we break for our three-day-weekend -- 

MR. BINI:  Not for the Government. 

THE COURT:  -- for the prosecution?  
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MR. BINI:  Not for the Government, Your Honor. 

THE COURT:  For the defense?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Have a great three-day holiday.  

MR. JACKSON:  You too, Judge.  

MR. BINI:  You too, Judge.  

THE COURT:  Thank you.

(Proceedings adjourned to Tuesday, November 12, 2019 

at 9:30 a.m.)
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(In open court; jury not present.)

(Defendant enters the courtroom.)

THE COURTROOM DEPUTY:  All rise.  The Honorable 

William F. Kuntz, II is now presiding.

Criminal cause for a charging conference, Docket No. 

18-CR-681, USA versus Boustani.  

Counsel, please state your appearances for the 

record.  

MR. BINI:  Mark Bini; Hiral Mehta; Margaret Moeser; 

Lillian DiNardo; Katherine Nielsen; and Special Agent Angela 

Tissone, who will be on her way in, for the United States.

Good morning, Your Honor. 

THE COURT:  Good morning.  You may be seated.  

Ladies and gentlemen of the public, you may be 

seated as well. 

MR. JACKSON:  Good morning, Your Honor.  

Randall Jackson on behalf of Mr. Boustani. 

THE COURT:  Yes.  Good morning.  

MS. DONNELLY:  Good morning, Your Honor.  

Casey Donnelly on behalf of Mr. Boustani.

THE COURT:  Good morning.  

MR. SCHACHTER:  Good morning, Your Honor.  

Michael Schachter on behalf of Mr. Boustani.

THE COURT:  Good morning.

Good morning, Mr. Boustani.

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Denise  Parisi ,  RPR , CRR

Official Court Reporter

3314

THE DEFENDANT:  Good morning, Your Honor.

THE COURT:  Nice to see you.

THE DEFENDANT:  Thank you.

THE COURT:  Please be seated.

MR. DISANTO:  Good morning, Your Honor.  

Philip Disanto on behalf of Mr. Boustani.

THE COURT:  Good morning.  

Please be seated.

MR. MCLEOD:  Good morning, Your Honor.  

Ray McLeod on behalf of Mr. Boustani. 

THE COURT:  Good morning.

Please be seated.

I hope everyone had a nice three-day relaxing 

weekend and you didn't think about this case at all and didn't 

submit any additional papers.  

On the other hand, since I know that is not the 

case, let me tell you how we're going to proceed.  

As I stated at the end of last week, I encouraged 

counsel to discuss areas where they might be in agreement with 

respect to the proposed jury charge.  I'm pleased you did have 

areas of agreement.  They will be incorporated in the final 

version of the jury charge.  I realize there are also 

contested issues and we will address those as we go through 

the jury charge.  

And, as I said to you before, to the extent that a 

erwan seznec
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position of a party is not accepted, your objection is noted 

and preserved for the record, so you don't have to say anymore 

than you've already said in the writings other than to note 

your objection to the ruling that I make.  

We will proceed -- I know it's boring and old 

school, but my friends on the 17th floor like it, so we will 

proceed page by page, even though I know both of you said with 

the exception of certain areas you don't have any 

disagreements.  I just like to do belt and suspenders for my 

friends on the 17th floor.  

After we do the charge conference, I think it would 

be appropriate to then bring the jury in to hopefully finish 

up the witnesses, either right before lunch or right after 

lunch, we'll see how that works.  I know we have the banker on 

cross.  There will be, I assume, a brief redirect.  

And I gather there's one more witness after that; is 

that correct?  

MR. BINI:  We have two more witnesses. 

THE COURT:  Two more witnesses, okay.  Two more 

witnesses after that, that's fine, we'll do those witnesses, 

then we'll either -- either at the lunch break or during the 

afternoon break, when we excuse the jury once the Government 

rests, I will take any motions, and then at that point, I will 

hear any arguments that you wish to make with respect to the 

motions in limine and the objections to the motions and 
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cross-motions, if you will, that were submitted as well.  I 

will rule at that time.  But I think given the importance of 

the issues and the learning from my fellow judges in this area 

that I will author an opinion, a decision, an order with 

respect to the motions in limine.  So I will rule so you know 

where I come out, but I will give you the opportunity to see 

what the actual written decision is after the arguments and 

after I decide.  

I think what we'll do today, in light of everything 

we've got packed in, is if we get to the middle of the 

afternoon and it's appropriate to start the defense case, we 

will probably start the defense case first thing tomorrow 

morning rather than trying to force you folks to start at 3:30 

or 4:00 in the afternoon.  I know judges used to do that to me 

and I still have their voodoo dolls at home, but they're not 

the way I bought them.  

So, bottom line, we'll see.  

Now, if we only have five minutes of testimony from 

each of the witnesses, then sure, you'll start today, but why 

do I have a feeling that probably is not going to be the case.  

All right.  So that's the order of the day.  

Now, let's start -- we will go page by page with the 

draft that you have before you.  It's Court Exhibit Roman I.  

And, again, I remind you that we've had Court Exhibits Arabic 

1 before, so that's why we have the "I" jury charge.  
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Any objections to page 1?  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 2.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 3.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 4.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 5.  

Government?  

MR. BINI:  No. 

THE COURT:  Defense?  

MS. DONNELLY:  No. 
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THE COURT:  Page 6.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No. 

THE COURT:  Page 7.  

Government?  

MR. BINI:  No. 

THE COURT:  Defense?

MS. DONNELLY:  No.

THE COURT:  Page 8.

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No. 

THE COURT:  Page 9?

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No.

THE COURT:  Page 10.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 
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THE COURT:  Page 11.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 12.  

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 13.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor.  

THE COURT:  Page 14.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor.

THE COURT:  Page 15.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 
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THE COURT:  Page 16.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 17.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 18.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 19.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 20.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MR. JACKSON:  No, Your Honor. 
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THE COURT:  Page 21.  

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 22.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 23.  

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 24.

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 25.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 
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THE COURT:  Page 26.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 27.  

Government? 

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 28.  

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 29.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 30.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 
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THE COURT:  Page 31.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 32.  

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 33.

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 34.  

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 35.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 
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THE COURT:  Page 36.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 37.

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 38.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 39.

Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  Page 40.  

Government?  

MR. BINI:  Yes, Your Honor.  

Our objection is the -- 

THE COURT:  I'm going to ask you, Mr. Bini, to pull 
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the microphone --

MR. BINI:  Yes, Your Honor. 

THE COURT:  -- close to you and keep your voice up.  

And, again, everyone, including yours truly, needs to be Vader 

rather than Chris Rock, Woody Allen, Annie Hall.  

Go ahead. 

MR. BINI:  Thank you, Your Honor.  

For the reasons stated in our letter ECF 346 of last 

night, the Government asks that after the definition of 

"willfully" on page -- 

THE COURT:  I'm sorry, your microphone either isn't 

on or it's tilted away from you. 

MR. BINI:  Okay.

THE COURT:  Just a little bit louder.  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Much better. 

MR. BINI:  So after the sentence that ends "that is 

to say with the bad purpose to disobey or to disregard the 

law" -- 

THE COURT:  That's at the top of the page, right?  

MR. BINI:  Yes, Your Honor.  

The Government requests the additional instruction 

that the Government is not required to prove that a defendant 

is aware of the law that actually forbids his conduct. 

THE COURT:  This is the gravamen of your point that 
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ignorance of the law is not a defense. 

MR. BINI:  Yes, Your Honor. 

THE COURT:  Okay.  And you explained that at some 

length in your submission.  

Let me hear from the defense your response to the 

Government's suggested change.  Why do you oppose that?  

MS. DONNELLY:  We object to that language for the 

reasons that we stated in our letter this morning.  There's a 

Second Circuit case, United States v. Golitshcek -- 

THE COURT:  Would you spell that for the reporter?  

MS. DONNELLY:  Yes. 

THE COURT:  And, again, keep your voice up, too, 

please.  

MS. DONNELLY:  It is United States v. 

G-O-L-I-T-S-H-C-E-K, and it is 808 F3d. 195 pincite 202, 

Second Circuit, 1986. 

THE COURT:  Well, I don't want to say it was a long 

time ago in a galaxy far, far away, but is that your most 

recent and best authority for that proposition?  

MS. DONNELLY:  Yes, Your Honor. 

THE COURT:  All right.

What's your response?  

MR. BINI:  Your Honor, as we noted in our objection 

in ECF 243 at page 4, note 5, United States vs. Golitshcek is 

wholly -- 
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THE COURT:  Would you spell that again?  

MR. BINI:  Golitshcek is G-O-L-I-T-S-C-H-E-K, is 

wholly inapplicable because that case involved a complex 

export scheme, and the Court, even in that decision, at 

pages 198 to 199, they -- I believe the pincite for that would 

be 808 F.2d at 198 to 199, and later at 203 -- explained that 

under most statutory regimes, ignorance of the law is not a 

defense.  This case, as we cited the case law that we cited 

from Judge Oetken from the Southern District of New York -- 

THE COURT:  Oetken.  

MR. BINI:  Oetken.  I'm sorry, Your Honor.  

THE COURT:  I was in baby judge school with Paul, so 

I now how he pronounces his name.  Go ahead. 

MR. BINI:  Thank you, Your Honor.  

-- Judge Oetken and -- also based upon the Chief vs. 

United States from the Supreme Court, also Judge's Cogan's 

instruction in the Petrossi case, which was affirmed by the 

Second Circuit -- 

THE COURT:  Would you spell that for the reporter, 

please?  

MR. BINI:  United States vs. Petrossi, 

P-E-T-R-O-S-S-I -- make clear that ignorance of the law is not 

a defense in wire fraud and securities fraud cases. 

THE COURT:  All right.  

Any response to what you've just heard, Counsel?  
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MS. DONNELLY:  No further response. 

THE COURT:  Okay.  I appreciate that.  

I'm going to overrule the defense objection and we 

will insert the language that's suggested by the Government 

here.  Your objection is preserved for the record, of course.  

All right.  Anything else on -- I believe we are up 

to page 40.  Anything else on page 40 from the Government?  

MR. BINI:  Not from the Government. 

THE COURT:  From defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  All right.

Page 41 from the Government?  

MR. BINI:  No, objection, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes. 

THE COURT:  All right.  Tell me what your objection 

is and where on the page.  

MS. DONNELLY:  We object to the paragraph that 

begins, "Congress has deemed it appropriate," and the entirety 

of that paragraph.  We would ask that it be struck. 

THE COURT:  What is the basis for asking its being 

deleted?  

MS. DONNELLY:  We think it's unnecessary and we 

think it's prejudicial to describe what Congress's intent    

or -- what Congress's intention was concerning conspiracy law.  
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THE COURT:  Do you take a position that it, in fact, 

does not flow from modern federal jury instructions -- 

criminal instructions 19-2, 19-3, and is also consistent with 

the United States vs. Petrossi, P-E-T-R-O-S-S-I, decided by 

brother, Judge Cogan, 16-CR-234, the Petrossi jury charge and 

trial transcript at 1119-23. 

MS. DONNELLY:  We don't disagree that this 

instruction was given in that case, but we don't think it's 

appropriate here. 

THE COURT:  Okay.  

I'm going to overrule the objection and the record 

is preserved.  I think there's ample authority for including 

it.  

Anything else on page 41?  

MS. DONNELLY:  Yes.  

On page 41, the charge reads:  "To prove the crime 

of conspiracy, the Government must prove two elements beyond a 

reasonable doubt"; and then the second element is described as 

"the defendant knowingly and willfully became a member of the 

conspiracy."  

It's our view that under Supreme Court precedent, 

the defendant has to have, in addition to "acting knowingly 

and willfully," the mens rea associated with the underlying 

substantive crime.  

THE COURT:  You don't think mens rea is reflected in 
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the phrase "knowingly and willfully."  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  What authority do you have for that 

position?  My Latin is a little rusty, but I'm a Jesuit 

trained boy, and mens rea would seem to involve knowing and 

willful activity.  

Let me hear from the Government.  

What's your view with respect to the objection?  

MR. BINI:  That it should be overruled.  This is a 

standard instruction that Your Honor has given. 

THE COURT:  Despite that fact, I know the lawyer 

citing Judge Kuntz, but there's something about Sand and my 

Brother Cogan, although we are friendly rivals about some of 

these things.  There's a lot of authority that uses this 

charge and has been upheld by the Circuit in numerous 

instances.  I'm not aware of any instance where the Circuit 

had a problem with this language.  

Are you?  

MR. BINI:  The Government agrees and would just note 

that this language is consistent with Judge Cogan in Petrossi 

and the Shkreli charge by Judge Matsumoto. 

THE COURT:  Which was just affirmed, as I recall, by 

the Second Circuit?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Any response to those observations, 
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Counsel?  

MS. DONNELLY:  Only to note that I now have the 

cite.

THE COURT:  I'm sorry?

MS. DONNELLY:  I now have the Supreme Court cite, 

which I'm happy to provide to the Court.  

THE COURT:  Yes, please.

MS. CONNELLY:  It's Ingram, which is I-N-G-R-A-M, 

vs. United States, 360 U.S. 672 at pincite 678, 1959. 

THE COURT:  I was nine years old.  I'm 69 now.  

Doesn't mean that it's wrong, just means that it's memorable, 

and I'm going to overrule the objection.  

Anything else on 41?  

MS. DONNELLY:  Not from the defense, Your Honor. 

THE COURT:  Anything else from the Government on 41?  

MR. BINI:  No, Your Honor. 

THE COURT:  42.  

Anything from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  From defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  43.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  
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MS. DONNELLY:  No, Your Honor. 

THE COURT:  44.  

Government?  

MR. BINI:  No, Your Honor, other than what the 

parties jointly recommended.  I know Your Honor has already 

taken those into account. 

THE COURT:  What we will do with respect to the 

joint recommendation is unless there's any objection from the 

defendant, and I just want to make sure that you've had an 

opportunity -- I know we had the long weekend -- to consult 

with your client with respect to your accepting these changes.  

Mr. Boustani, I take it you've had an opportunity to 

review the changes that your counsel have agreed to.  I just 

want to make sure that I'm adopting this in your presence and 

on the record, so if you have a problem or if you need more 

time to talk with them about these proposed changes, you can 

have that opportunity now, but I just want to make sure that 

you're onboard with it.  

Counsel, are you comfortable that you've had enough 

time to speak with your client about the agreed-upon changes?  

MS. DONNELLY:  Yes.

THE COURT:  So we will make those changes and we 

will deem them made and you will see them in the final version 

that we circulate.  

Is there anything else -- with that in mind, 
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anything else on 44?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense, anything else on 44, mindful of 

the fact we are going to make the changes you agreed to?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  45?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  One objection, Your Honor. 

THE COURT:  Yes.  

Could you point me on the page, please?  

MS. DONNELLY:  Sure.  

It's the second line.  The sentence reads:  "The key 

question therefore is whether the defendant joined the 

conspiracy with an awareness of at least some of the basic 

aims and purposes of the unlawful agreement," and we would ask 

that Your Honor add the word "with at least some of the 

unlawful basic aims and purposes" to make clear that the 

defendants -- when he joined the conspiracy, had to know and 

had to intend to join in an unlawful action.  

THE COURT:  All right.  Again, I've taken this 

language from the -- follow my own advice -- I have I've taken 

this language from Sand and from approved Second Circuit 

authority.  

Do you have any authority that would point to this 
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being an improper instruction?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  All right.  

I'm going to overrule the objection, but your 

position is noted.  

Anything else on 45 from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  From defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  46.  

From the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  47.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes.  It's the same -- substantively 

the same objection that I just made. 

THE COURT:  Same ruling, and your objection is 

preserved for the record on 47.  

Anything else on 47?  

MS. DONNELLY:  Not from the defense. 

THE COURT:  48.  
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Anything from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  49.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes.  We would object, and this is an 

objection that will apply throughout, to the reading of the 

statute -- 

THE COURT:  I can't take an objection that applies 

throughout.  That's why we go page by page.  I'm sorry. 

So tell me what you object to on 49 and where it is, 

and what you object to and why.  

MS. DONNELLY:  We object to the paragraph beginning, 

"the relevant portion of the wire fraud conspiracy statute" 

all the way through on to the next page. 

THE COURT:  What is the basis of the objection?  Is 

there a case that -- 

MS. DONNELLY:  I'm sorry, Your Honor.  I apologize.  

I'm ahead of myself.  We don't have an objection on this 

particular section. 

THE COURT:  49, fine.  

Anything else on 49 from the Government?  
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MR. BINI:  No, Your Honor. 

THE COURT:  Page 50.  

Anything from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes.  We object under Section A 

conspiracy to commit wire fraud under the mens rea section, so 

the second element. 

THE COURT:  Yes. 

MS. DONNELLY:  It currently says, "The defendant 

knowingly and willfully became a member of the conspiracy." 

THE COURT:  Vader, Vader. 

MS. DONNELLY:  Sorry.  

We would request that the Court add "and with the 

intent to defraud," which is the mens rea associated with the 

underlying substantive crime of wire fraud. 

THE COURT:  What is the response of the Government?  

MR. BINI:  The Government disagrees based upon Judge 

Matsumoto's charge in United States vs. Shkreli. 

THE COURT:  That was just affirmed by the Second 

Circuit within the last month?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Any response to the fact that Circuit 

has affirmed this charge within the last month?  

MS. DONNELLY:  No further response. 
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THE COURT:  Okay.  

I'm overruling the objection, but the record is 

preserved. 

Anything else from the Government on 50?  

MR. BINI:  No, Your Honor. 

THE COURT:  From the defense on 50?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  51.  

Anything from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Any objection from the defense?  

MS. DONNELLY:  Yes, Your Honor.  

We object to the reading of the statutory language 

and we would propose that the language beginning on the first 

line, the relevant statute, all the way through the actual 

text of the statute be removed. 

THE COURT:  What is the basis of that request?  Has 

that ever been granted by the Second Circuit to strike the 

language of the statute in a jury charge?  

MS. DONNELLY:  I'm not sure if there's a Second 

Circuit case that has addressed this point, but --

THE COURT:  Is there any federal decision you have 

in the United States of America where a district court has 

been told it has to strike the statute that the defendant is 

being prosecuted under?  Any case at all in the United States 
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that you can cite me to?  

MS. DONNELLY:  I cannot cite Your Honor to such a 

case -- 

THE COURT:  That's because it hasn't happened.  

Judges get in trouble when they start getting creative and 

re-characterizing the statutes and then counsel can say, 

that's not what the statute said.  So one of the reasons you 

don't have that authority is that district court judges have 

learned their lesson when they try to be creative.  It's like 

taking a Blumberg form for a real estate deal and typing it up 

on a blank sheet of paper and handing it to your adversary at 

a closing and they say, well, I don't know where these 

wherefores and from the beginning of time runneth not to the 

contrary.  Give it to them on a Blumberg form, and they say, 

oh, sure, it's a Blumberg form.  

I'm not going to rewrite, as bright as I am, 

statutes in this area because I'm bright enough to not rewrite 

the statutes.  

So I hear your objection, there's no authority that 

you can cite me to; and trust me, I do not want to be the 

judge who tries to rewrite a wire fraud statute in a 

multibillion dollar case and have the Circuit judges say, 

really?  Really?  

So no, overruled, but noted for the record.  

Anything else on 51?  
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MS. DONNELLY:  The only other objection is the one 

that the parties already mutually agreed to, which is that in 

the -- under the line beginning with "first," which is 

underlined -- 

THE COURT:  Yes.

MS. DONNELLY:  -- the modified language, at least 

that the parties agreed to, was that there was a scheme or 

orifice to defraud in order to obtain money or property. 

THE COURT:  All right.  Well, the agreed-upon 

language, as I said before my intrepid law clerks and I have 

agreed to -- they are intrepid, I'm just the judge -- we are 

going to put those changes through, so you don't have to worry 

about that.  

MS. DONNELLY:  Thank you, Your Honor. 

THE COURT:  Anything else on 51 from the defense?

MS. DONNELLY:  No.

THE COURT:  Prosecution?  

MR. BINI:  No, Your Honor.

THE COURT:  52.

Prosecution?

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  53.  

Government?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Charge Conference

Denise  Parisi ,  RPR , CRR

Official Court Reporter

3340

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We object to the language at the very top of 53 that 

says, "a scheme to defraud as any plan or devise to obtain 

money or property," and so on and so forth, reasonably -- 

THE COURT:  -- "course of action to obtain money," 

that language?  

MS. DONNELLY:  Correct.  But the part that we 

actually object to is the language that follows the word 

"deceive" on the fourth line, "persons of average prudence."  

It is our view that under Neder vs. The United States, which 

is a Supreme Court case -- 

THE COURT:  Could you give us the cite to that, 

please?  

MS. DONNELLY:  Yes.  527 U.S. 1, pincite 16, 1999. 

THE COURT:  Go ahead. 

MS. DONNELLY:  That the standard is "false 

statements reasonably calculated to deceive the 

decision-makers to whom they were addressed."  

In other words, it's a subjective, not objective 

standard. 

THE COURT:  All right.  

Let me ask the Government, what's your response to 

that?  
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MR. BINI:  Your Honor, this is standard language 

that comes right out of both the Shkreli and Petrossi 

decisions that were affirmed by the Second Circuit. 

THE COURT:  What's the defense response to the fact 

that the Circuit has recently approved the "deceive persons of 

average prudence" language?  

MS. DONNELLY:  I'm not familiar with the fact that 

that was actually challenged in those cases -- I'm not sure 

that that was what the Circuit was weighing in on -- but other 

than the fact that we're citing a Supreme Court, we don't have 

a further objection. 

THE COURT:  Okay. 

MS. DONNELLY:  Or further response, rather. 

THE COURT:  The 20-year old Supreme Court decision; 

is that right?  30-year old -- 

MR. BINI:  Your Honor, can I take one moment, 

because I'm looking here; I want to look at our instructions.  

I don't want to over state the "average prudence" part; I want 

to make sure that that's in the instructions I've cited. 

THE COURT:  Right.  Just make sure. 

MR. BINI:  Hold on one second.  

(Pause.) 

MS. DONNELLY:  Your Honor?  

THE COURT:  Yes. 

MS. DONNELLY:  I'm reminded that the United States 
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v. Litvak cited approvingly to the Supreme Court's language in 

Neder in 2015, it's a Second Circuit case. 

THE COURT:  Okay.  

Mr. Bini, what say you?  

MR. BINI:  Your Honor, I checked in the language 

that has been used and that we cited was, "concern to a 

reasonable and prudent person in relying upon the 

representation or statement in making a decision," and so that 

is the language that we would request; that is the language 

from the Shkreli case. 

THE COURT:  The language again was calculated to 

deceive a reasonable and prudent person; was that it?  What 

was the language?  

MR. BINI:  Would be "of concern to a reasonable and 

prudent person in relying upon the representation or statement 

in making a decision." 

THE COURT:  So your suggestion is that we strike 

"persons of average prudence," and it would read, "reasonably 

calculated to deceive" -- give me the language again.  "A 

person of reason" -- 

MR. BINI:  "A reasonable and prudent person in" -- 

THE COURT:  You're saying "a reasonable" -- 

MR. BINI:  "A reasonable and prudent person" -- 

THE COURT:  -- "and prudent person" -- 

MR. BINI:  -- "in relying upon the    
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representation" -- 

THE COURT:  Hang on.  

-- "in relying upon" -- go ahead. 

MR. BINI:  -- "the representation or statement in 

making a decision." 

THE COURT:  I was going to write down "reps and 

warranties," but I won't do that.  

-- "reps and statements," go ahead. 

MR. BINI:  -- "in making a decision."  

THE COURT:  -- "in making a decision."  

What is your response to that proposed language?  

MS. DONNELLY:  That does not -- we don't believe 

that addresses our concern because that still speaks to an 

objective standard and it's our view that the Supreme Court 

and the Second Circuit said that in wire fraud cases, it's a 

subjective standard.  Although, it would actually be our 

proposal that we just put a period at the end of "deceive," 

and the question of whom is being -- who is being deceived and 

whether they are -- it's an objective person or the subjective 

decision-maker is something that is addressed later on in the 

instructions. 

THE COURT:  I will adopt that approach.  Period 

after "deceive" and strike the words "persons of average 

prudence."  "Calculated to deceive" I think is sufficient to 

give the jury its head on that issue.  
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So that's my ruling and your objection is preserved.  

Okay.  Anything else on 53 from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  From defense?  

MS. DONNELLY:  No, Your Honor.  Oh, sorry.  Yes, 

Your Honor. 

THE COURT:  Okay.  

MS. DONNELLY:  In the middle of the page, the 

definition of "fraud," at the very end of that sentence, it 

says, "or suppression of the truth or deliberate disregard for 

the truth." 

THE COURT:  Yes. 

MS. DONNELLY:  And it's our view that in this 

case -- this isn't an omissions case and so the -- this is not 

a omissions case, and that the jury should only be instructed 

about false representations or false suggestions. 

THE COURT:  Why do you say this is not an omissions 

case?  

MS. DONNELLY:  There's a number of reasons.     

First -- 

THE COURT:  I'm eager to hear them.  

MS. DONNELLY:  First, the Supreme Court has made 

clear that there is -- that it -- 

THE COURT:  No, no.  I'm talking about this case.  

Why is this case not a case about material omissions made with 
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respect to the payment of bribes and kickbacks as financial 

institutions were deciding whether or not to invest in loan 

purchase notes?  

MS. DONNELLY:  Because Mr. Boustani had no fiduciary 

duty to those investors; and under Chiarella, the only time 

that an omission, even of a material fact, is fraudulent is 

when there is a duty. 

THE COURT:  What's the response of the Government?  

MR. BINI:  Your Honor, we have consistently argued 

that there are both false statements and half-truth statements 

that are false by omission, and this -- the language that you 

have follows the language of Judge Matsumoto in the Shkreli 

case, follows the language of Judge Cogan in the Petrossi 

case; and, in fact, defense counsel in the Petrossi case made 

the same Chiarella argument because the defendant in that case 

also did not have a duty -- did not have a fiduciary duty to 

disclose; however, Judge Cogan found that the omissions that 

were charged were appropriate because they fit as essentially 

half truths, and the Government believes that is the case here 

as well.  And I would note that the Second Circuit affirmed 

Judge Cogan's decision -- the jury's verdict and Judge Cogan's 

decision in the Petrossi case earlier this year. 

THE COURT:  I'm going to overrule the objection.  

Your position is noted, for the record.  

Anything else on 53 from the Government?  
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MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  54.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We object to, in the second paragraph, it says 

"deceitful statements of half truths," and that's fine with 

us.  And then there's a comma, and it says, "or the 

concealment of material facts," comma, and we would ask that 

the phrase in between those two commas be removed for the same 

reasons that I just described; namely, that this is not an 

omissions case. 

THE COURT:  Same ruling.  Overruled.  Position 

preserved for appellate purposes.

Anything else from the defense on 54?  

MS. DONNELLY:  Your Honor, the only thing that I 

note is that the Government has represented to this Court that 

this is not on omissions case and they are not proceeding on 

an omissions theory. 

THE COURT:  I read your papers on that, that's 

preserved, but it's overruled.  

Anything else on 54?  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Charge Conference

Denise  Parisi ,  RPR , CRR

Official Court Reporter

3347

MS. DONNELLY:  Yes, Your Honor.  Same objection    

and -- 

THE COURT:  Same ruling.  

Anything other than the same objection on 54?  

MS. DONNELLY:  Yes, Your Honor.  

The very last paragraph on 54 speaks about to whom 

the representation must have been material, and Your Honor 

cites a reasonable and prudent person, and under United States 

v. Litvak, we believe that the jury should be instructed that 

a statement is material to a sophisticated emerging market 

bond investor for the same reasons that the Circuit described 

in United States v. Litvak. 

THE COURT:  What's the response?  

MR. BINI:  Your Honor, and here I would cite our 

submission, ECF 243 at page 6 where we explain that the Litvak 

language is not applicable here because that case involved 

alleged misrepresentations regarding the value of residential 

mortgage-backed securities between very sophisticated trading 

parties to manipulate the prices at which transactions were 

set.  

And while the parties who were purchasing the EMATUM 

securities were admittedly sophisticated investors, the 

misrepresentations and fraudulent conduct alleged is neither 

sophisticated nor hard to understand; they lied about the 

central -- the central purpose of the proceeds and about 
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whether they would pay bribes or kickbacks.  

And the Government also noted in our submission that 

the defendants proposed change to the instruction is not 

consistent with the jury instructions given in this strict in 

other cases, like the Shkreli case, which also involved very 

sophisticated victims and therefore should not be given here.  

THE COURT:  The response?  

MS. DONNELLY:  To the last point, I'm not sure that 

the defendant in Shkreli asked for an instruction based on 

Litvak.  We are asking for that here.  We don't think there's 

any difference between the sophistication of the bond traders 

at Wall Street asset -- 

THE COURT:  Vader.  Vader.

MS. DONNELLY:  We do not think there's any 

difference between the sophisticated bond traders that were at 

issue in Litvak and the sophisticated bond traders that are at 

issue here. 

THE COURT:  Okay.  I'm going to overrule the 

objection.  The record is preserved and you stated your 

reasons. 

Anything else on 54 from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  From defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  55.  
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Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

The top paragraph, the same objection, based on 

Litvak to the language concerning a reasonable person or 

investor. 

THE COURT:  Same ruling.  

Anything else on 55?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  56.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  57.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  58.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  
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It's our position that the instruction on -- the 

instruction given in the second paragraph on page 58, which we 

understand to be -- 

THE COURT:  The paragraph that begins "there is 

another consideration"?  

MS. DONNELLY:  Correct, Your Honor.  

THE COURT:  Go ahead. 

MS. DONNELLY:  Which we understand is a 

no-ultimate-harm instruction based on the Second Circuit's 

decision in United States v. Rossomando. 

THE COURT:  Would you spell that?  

MS. DONNELLY:  R-O-S-S-O-M-A-N-D-O. 

THE COURT:  Yes?  

MS. DONNELLY:  What Rossomando says is that no 

amount of honest belief on the part of the defendant that the 

scheme would ultimately make a profit for investors will 

excuse unintention [sic] on his part to cause an initial 

immediate loss to investors, and we think that's the proper 

language.  This instruction suggests that as long as the 

defendant makes a false representation in order to obtain 

money or property, the fact that he also thinks that the 

investors will make a profit is not a defense and we think it 

is a defense. 

THE COURT:  What's the basis for saying it is a 

defense?  What authority do you have for that proposition?  
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MS. DONNELLY:  In Rossomando, the second Second 

Circuit said, "If defendant" -- and I'm quoting here.  Quote, 

"If defendant was aware that he was withholding information 

from" -- and the Second Circuit meant the victim -- "but 

believed that the victim would not lose any money as a result, 

his defense that he lacked the requisite intent for mail fraud 

would have been legitimate," period, end quote. 

THE COURT:  What's the response of the Government to 

that?  

MR. BINI:  Your Honor, the instruction that we 

requested is the instruction given by Judge Matsumoto in 

Shkreli and also follows the language of Judge Cogan in the 

Petrossi case. 

THE COURT:  What's the response of the defense to 

that observation?  

MS. DONNELLY:  No further response, Your Honor. 

THE COURT:  All right.  

The objection is overruled.  You have it preserved.  

Anything else from the defense on 58?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  59.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 
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THE COURT:  60.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  61.  

Government?  

MR. BINI:  No further objection, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  62.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

Our objection is not to anything on this page, but 

we -- 

THE COURT:  I'm asking if you have any objection to 

anything on the page.  

MS. DONNELLY:  We would ask that an additional 

instruction be given before Your Honor gives an instruction on 

venue.  

THE COURT:  What do you recommend?  

MS. DONNELLY:  We would ask for the instruction that 

says that under the United States v. Bascunan.  
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THE COURT:  Would you spell that for the reporter?  

MS. DONNELLY:  Yes, Your Honor.  

B-A-S-C-U-N-A-N v. E-L-S-A-C-A, 927 F.3d 108 122, 

Second Circuit, 2019. 

THE COURT:  Go ahead. 

MS. DONNELLY:  Bascunan holds that in order to 

satisfy the extra territoriality issues associated with the 

wire fraud statute, the Government must prove that the conduct 

that is the focus of the statute happened in the United 

States.  It's our view that the focus of 1939 is the 

conspiratorial agreement and so we would ask for an 

instruction that says that if the jury does not find that the 

conspiratorial agreement was reached in the United States, 

they most acquit.  

THE COURT:  What's the Government response to that?  

MR. BINI:  Your Honor, this was litigated heavily 

with respect to the motion to dismiss where defense counsel 

argued repeatedly that the conspiracy had to be on U.S. soil 

but cited no cases for that actual proposition, and the 

Government cited Second Circuit case law that made clear that 

there is no such requirement, and Supreme Court case law. 

THE COURT:  I seem to recall there was recently an 

argument before my brother, Judge Bianco, taking the lead up 

at the Second Circuit on precisely this issue.  I'm going to 

overrule the defense objection and going to decline to insert 
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the language that was suggested, but your record is preserved 

with respect to that issue.  

Anything else on 62?  

MR. BINI:  No, Your Honor. 

MS. DONNELLY:  No, Your Honor. 

THE COURT:  63.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We would ask for an instruction based on United 

States v. Reed -- Reed is R-E-E-D -- 773 F.2d 477, Second 

Circuit, and I appear to not have the year, but in that case, 

the Circuit describes venue as appropriate where the defendant 

formed substantial conduct in the district, and so we would 

ask for a substantial context instruction like the one that we 

proposed in our proposed instructions. 

THE COURT:  Any response from the Government?  

MR. BINI:  Your Honor, the Government relied upon 

Judge Chen in United States vs. Napout. 

THE COURT:  Would you spell that?  And slow it down 

a bit for the reporter, please.  

MR. BINI:  Yes, Your Honor.  

N-A-P-O-U-T, 15-CR-252; and we also relied upon the 

Honorable Theodore D. Chuang in United States vs. --  
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THE COURT:  Spell that, please, for the reporter. 

MR. BINI:  C-H-U-A-N-G. 

THE COURT:  Thank you.  Go ahead. 

MR. BINI:  And that's a case out of the District of 

Maryland from earlier this year in United States vs. Elbaz, 

18-CR-157, and we think that for the reasons -- or the 

instructions given by Judge Chen, that the instruction's 

appropriate. 

THE COURT:  Any response?  

MS. DONNELLY:  No further response, Your Honor. 

THE COURT:  The objection is overruled.  The record 

is preserved.  

Anything else on 63 from the defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  64.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  65.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  66.  
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Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

Same objection that we made previously with respect 

to the mens rea element.  This time it's securities fraud 

conspiracy.  Under the Supreme Court's decision in Ingram, we 

think that the instruction should be that "the defendant 

knowingly and willfully became" -- "knowingly, willfully, and 

with the specific intent to deceive became a member of the 

conspiracy."  

"Specific intent to deceive" is the mens rea 

associated with the underlying substantive offense of 

securities fraud.  

THE COURT:  Objection is overruled.  

Anything else on 66?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  67.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  68.  

Government?  

MR. BINI:  No, Your Honor. 
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THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  69.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  70.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  71.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  72.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  73.  

Government?  

MR. BINI:  No, Your Honor. 
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THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  74.  

Government?  

MR. BINI:  Can I have one moment to confer with my 

colleagues?  

THE COURT:  Yes, of course.  

(Pause.) 

MR. BINI:  Your Honor, the Government would ask to 

strike "overt act Q."  There was an email on this; however, it 

did not come into evidence during the trial, so no evidence 

has been presented regarding the email.  There was testimony 

regarding the events here that the Government will seek to use 

in argument; however, since the email itself didn't come in, 

we would ask that "overt act Q" be deleted. 

THE COURT:  Any objection to striking "overt act Q"?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  All right.  Q is out.  

Apologies to Mr. Bond.  

Okay.  R becomes the new Q; is that right?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  So we will make that change throughout.  

Anything else on 74 from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  From defense?  
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MS. DONNELLY:  No, Your Honor. 

THE COURT:  Now we are on 75.  

Anything from the Government on 75?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  76.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  77.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  78.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  79.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  
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MS. DONNELLY:  Yes.  

Same objection to the reading of the statutory 

language. 

THE COURT:  Same ruling.  The position is preserved.  

Anything else on 79?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  80.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  81.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We object to instructions concerning subsection A 

and C of Section 10B which here are described as 1 and 3.  We 

think this case has been alleged and has been tried as a 

subsection B -- material misstatements or material half-truth 

case -- and so we would ask that the Court remove all 

instructions that relate to scheme liability under subsections 

A and C. 

THE COURT:  The response of the Government?  

MR. BINI:  The Government has charged this -- all 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Charge Conference

Denise  Parisi ,  RPR , CRR

Official Court Reporter

3361

this language in the indictment and, in addition, has -- the 

Government believes put forward a great deal of evidence of an 

overall scheme to defraud and we think the language should 

remain. 

THE COURT:  Any response from defense?  

MS. DONNELLY:  No further response, Your Honor. 

THE COURT:  The objection is overruled.  The 

language remains.  You have your objection for the record.  

Anything else on 81 from the defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  82.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We object to the inclusion of the instructions 

relating to scheme liability, which is the first bullet point 

at the very bottom of the page, for the same reasons that I 

just discussed. 

THE COURT:  All right.  Same ruling.  Record 

preserved.  Overruled.  

Anything else on 82?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  83.  

Government?  
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MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We object to this definition of "in connection 

with."  It's our view that the definition of "in connection 

with" is not simply when the conduct touched upon the 

securities transaction but rather that the securities traction 

was an integral component of the intended fraud and that the 

subject of the misrepresentation pertained to the fundamental 

characteristics of the LPN or the Eurobond, and we have cited 

a number of cases which can be found at pages 32 and 33 of ECF 

216, and it's probably not worth me reading all of those into 

the record.  That's the basis for our objection.  

THE COURT:  Response from the Government?  

MR. BINI:  Your Honor, we responded in ECF 243 at 

page 6, and without going into all of our cases and our 

distinguishing of their cases, I would note that the language 

that the Government asked for and the Court has seemed fit to 

give tracks the language given by Judge Matsumoto in the 

Shkreli jury charge.  

THE COURT:  The objection is overruled, preserved 

for the record. 

Anything else on 83?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  84.  
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Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We object to the definition of "a domestic purchase 

or sale of securities."  We laid out a number of those -- what 

we believe is the correct law at ECF 216, pages 34, 35, 36, 

and 37.  

In addition, under the -- excuse me -- under the 

Second Circuit's decision in Park Central, which is 763 F.3d 

216, 204 to 216, Second Circuit 2014, we would ask for an 

instruction that would require the jury to determine whether 

Mr. Boustani's conduct was predominately foreign. 

THE COURT:  Anything else?  

MS. DONNELLY:  I'm sorry.  No, Your Honor. 

THE COURT:  All right.  

In Absolute Activist Value Master Fund, Ltd. vs. 

Ficeto, F-I-C-E-T-O, 677 F.3d 60 at page 67 in 2012, the 

Second Circuit held the transactions involving securities that 

are not traded on a domestic exchange are domestic if 

irrevocable liability is incurred or title passes within the 

United States.  This Court also points you to United States 

vs. Vilar, V-I-L-A-R, 729 F.3d 6276, Second Circuit decision 

at 213 which provides that a domestic transaction has occurred 

when the purchaser has incurred irrevocable liability within 
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the United States to take and to pay for a security or the 

seller has incurred irrevocable liability within the United 

States to deliver a security.  

The Court also notes the decision in Schentag, 

S-C-H-E-N, T as in "Thomas," A-G, vs. N, as in "Nancy," E, B 

as in "boy," G-E-N, 17-CV-8734, 2018, Westlaw 3104092, 

Southern District of New York on June 21st of 2018 with Judge 

Woods noting that irrevocable liability attaches when the 

parties to the transaction are committed to one another, thus 

to determine whether the exchange act reaches a transaction 

not involving securities traded on a United States exchange.  

The relevant inquiry is the location of the securities 

transaction which falls within the United States when a 

purchaser agrees to take and to pay for a security in the 

United States or the seller agrees to deliver a security in 

this country.  

The objection is overruled, but preserved for the 

record.  

Anything else on 84?  

MS. DONNELLY:  Not from the defense. 

THE COURT:  85.  

From the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  
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In the second sentence, the one that begins "by the 

same token, the Government need not prove the defendant 

personally made the representation" -- 

THE COURT:  Misrepresentation. 

MS. DONNELLY:  Excuse me.  

-- misrepresentation or omitted the material fact."  

We would request that after the word "fact," we add 

the phrase "that made what was said under the circumstances 

misleading," which is consistent with the statutory language. 

THE COURT:  What's the response of the Government?  

MR. BINI:  No objection. 

THE COURT:  All right.  

So after the word "fact" -- "material fact," we 

insert -- give it to me, please, defense counsel, slowly. 

MS. DONNELLY:  "That made what" -- 

THE COURT:  "That made what" -- 

MS. DONNELLY:  -- "was said under the" -- 

THE COURT:  Hang on, hang on, hang on. 

-- "what was said" -- 

MS. DONNELLY:  -- "under the circumstances" -- 

THE COURT:  -- "under the circumstances" -- 

MS. DONNELLY:  -- "misleading."  

THE COURT:  I will insert that language.  

MS. DONNELLY:  Thank you, Your Honor. 

THE COURT:  You're welcome. 
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Anything else on 85?  

MS. DONNELLY:  Yes.  

In the second -- yes, the second paragraph in the 

middle, it, again, speaks to a reasonable investor's 

investment decision, and we would object on the same basis 

that we objected earlier, which is that we think that United 

States v. Litvak speaks to a question of sophisticated 

investors in the emerging market bond space and not a 

reasonable investor, period. 

THE COURT:  Okay.  Overruled.  Same basis. 

Anything else on 85?  

MS. DONNELLY:  No, Your Honor, not from the defense. 

THE COURT:  86.  

From the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Same objection.  The Litvak 

objection. 

THE COURT:  Same ruling.  

Anything else on 86?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  87.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  
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MS. DONNELLY:  No, Your Honor. 

THE COURT:  88.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  89.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor -- yes.  

Your Honor, the same objection that I made earlier 

with respect to United States v. Rossomando and the 

no-ultimate-harm instruction. 

THE COURT:  Same ruling on that basis.  

MS. DONNELLY:  Thank you, Your Honor. 

THE COURT:  Anything else on 89?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  90.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  Yes, Your Honor.  

We would object to the instruction that begins at 

the very bottom of page 90.  "Alternatively the defendant's 
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knowledge may be established by," and then it continues for 

the first paragraph on the top of 91 through the first 

sentence of the second paragraph, and it speaks to knowledge 

and how the defendant's knowledge may be proven.  We would 

object to that language. 

THE COURT:  What is the basis of the objection?  

MS. DONNELLY:  We don't think that in a criminal 

case the question of whether -- we don't think it's 

appropriate that the jury be instructed that knowledge be 

found from circumstances that would convince an average 

ordinarily person.  It's our view that the Government has to 

prove this defendant's knowledge and not knowledge that an 

average ordinary person would have. 

THE COURT:  What is the response of the Government 

to that objection?  

MR. BINI:  Your Honor, the Government believes the 

language is appropriate, and for the same reasons that we 

discussed earlier today regarding a reasonable and prudent -- 

a person of reasonable prudence. 

THE COURT:  I'm going to overrule the objection on 

the same basis, but it's preserved for the record.  

Anything else on 90, defense counsel?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  91.  

Government?  
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MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  None other than what we just 

discussed. 

THE COURT:  Same ruling on 91.  

Anything else on 91 from defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  92.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  93.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  94.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  95.  

Government?  

MR. BINI:  No, Your Honor. 
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THE COURT:  Defense?

MS. DONNELLY:  No, Your Honor. 

THE COURT:  96.  

Government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense?  

MS. DONNELLY:  No, Your Honor. 

THE COURT:  97.  

Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Defense?  

MS. DONNELLY:  I spoke too quickly.  We actually do 

object -- 

THE COURT:  Do you want to go back to 96 or are you 

on 97?  

MS. DONNELLY:  Go back to 96, if you would. 

THE COURT:  96. 

MS. DONNELLY:  We object to an instruction regarding 

the Foreign Practices Act.  

(Continued on the following page.)
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THE COURT:  I'm sorry, point me to where?

MS. DONNELLY:  Sure.  

In describing the specified unlawful activity, the 

very bottom of the page that are at issue here, the first one 

is a violation of the Foreign Corrupt Practices Act, and it is 

our view that there has not been evidence presented in this 

case to justify an instruction on that offense.

What's the government's response to that? 

MR. BINI:  Your Honor, first with respect to 

circumvention of internal controls, I think there's been a 

great deal of evidence with that.  

With respect to anti-bribery, the government has 

shown that there is a great deal of evidence of bribery, and 

that the Credit Suisse bankers, who were complicit in this 

conspiracy, either closed their eyes to it or knew that it was 

going on since they knew at the outset of this transaction 

that Credit Suisse had -- or senior management at Credit 

Suisse, did not want to do a transaction with Safa and 

Mozambique because of corruption risks and they nonetheless 

did.

As Andrew Pearse testified, he knew he was getting 

paid, so it's -- the government would argue that it was not a 

surprise to them that other people were also receiving 

improper payments and kickbacks and, in fact, Pearse testified 

that he learned, during the course of his involvement in the 
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conspiracy, that the son of the president of Mozambique had 

received at least $50 million from the defendant and 

Privinvest, and he also testified regarding seeing information 

regarding large salaries to other of the individuals, the 

government officials, that were much larger.

Finally, the government would argue that Jean 

Boustani was an agent for Credit Suisse and a joint venturer 

with the bankers for Credit Suisse.  As the evidence has come 

forward that, in fact, he was the person who was primarily, if 

not exclusively, responsible for negotiating the loan 

agreements on behalf of the Mozambican coconspirators and, 

therefore, acting as an agent of Credit Suisse, his actions 

are imputed to the Credit Suisse bankers who are part of the 

conspiracy, and, therefore, the anti-bribery he certainly had 

direct knowledge of the bribe payments since he and Privinvest 

were making them to the Mozambican officials that, therefore, 

there's enough evidence for this specified unlawful activity 

to be considered by the jury.

THE COURT:  What is the response of the defense?

MS. DONNELLY:  We disagree with that recitation of 

the evidence in this case.  

But as Your Honor suggested, there will probably be 

motions at end of the government's case to discuss what has 

and hasn't been proven.  

I would offer one more legal argument for why it's 
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inappropriate to give an FCPA instruction here, which is that 

in United States v Hoskins, the Second Circuit -- 

THE COURT:  Can you spell that for the reporter?

MS. DONNELLY:  Yes.  

United States v Hoskins, is H-O-S-K-I-N-S, and the 

cite is 902 F.3d 69, 85, 96, Second Circuit 2018.  And the 

Circuit says very plainly, quote:  

The FCPA does not impose liability on a foreign 

national who is not an agent, employee, officer, director, or 

shareholder of an American issuer, unless that person commits 

a crime within the territory of the United States.  

And it's our viewed, and the U.S. Attorney's Office 

for the Eastern District has agreed in United States v Innes, 

I-N-N-E-S, that given Hoskins, it's inappropriate to proceed 

on a derivative theory of FCPA liability by charging the 

defendant with money laundering, and then having one of the 

SUAs be an FCPA violation.

THE COURT:  What is the government's response to 

what you just heard?

MR. BINI:  Your Honor, the Hoskins decision only 

applies to a conspiracy to violate the Foreign Corrupt 

Practices Act.  The government has not charged the defendant 

in Count Three of the indictment.  Here, this is money 

laundering with proceeds from that specified unlawful 

activity.  
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So we think that it is appropriately charged, and I 

would note that Hoskins was tried again recently and was 

convicted for FCPA charges.

THE COURT:  What's your response to that, defense 

counsel?

MS. DONNELLY:  Our understanding is that the holding 

in Hoskins is that if you cannot be directly liable for an 

FCPA violation, you cannot be liable under alternative 

theories, such as conspiracy.  And in our view that would 

include a derivative FCPA violation, such as the one here, 

where Mr. Boustani is being responsible for an FCPA violation 

as an SUA.

THE COURT:  What is your response?

MR. BINI:  Your Honor, to charge, or rather to prove 

money laundering, the government does not have to prove that 

the individual defendant in the money laundering conspiracy 

committed the specified unlawful activity.

The government just has to prove that the proceeds 

involved that specified unlawful activity and the defendant 

knew that they were criminal proceeds.  The government has 

more than met that.  

I would also note that in the retrial of the Hoskins 

case, the defendant Hoskins was convicted of an FCPA violation 

for being an agent of the issuer.  

And that was, what I had stated as our second basis 
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here that, in fact, the defendant may, in fact, be seen as an 

agent of the issuer Credit Suisse by virtue of his doing all 

of the negotiating on behalf of the Mozambican officials in 

these loan agreements.

THE COURT:  Any further response from defense 

counsel? 

MS. DONNELLY:  We don't think there's any evidence 

that Mr. Boustani was ever acting as an agent of Credit 

Suisse, even under the government's view of things.  He would 

be an agent of the folks in Mozambique, not Credit Suisse.

But no further objections other than the ones I've 

already stated.

THE COURT:  The objection is overruled.  And it's 

certainly preserved for the record. 

97.  

The government? 

MR. BINI:  No objection.

THE COURT:  Defense? 

MS. DONNELLY:  Yes, Your Honor.  

We object to an instruction given regarding offenses 

against a foreign nation involving the bribery of a public 

official in violation of Mozambican law.  Because it is our 

view, based on -- it's our view that the Mozambican bribery 

statutes are not offenses against Mozambique, as understood 

under Mozambique's criminal code.
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THE COURT:  I'm going to overrule that objection.

Anything else on 97 from defense counsel?

MS. DONNELLY:  No, Your Honor.

THE COURT:  98?  

The government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense counsel?

MS. DONNELLY:  No, Your Honor.

THE COURT:  99?  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense counsel?

MS. DONNELLY:  No further objections, other than, 

again, we object to the -- any instruction being given on the 

FCPA or Mozambican law.

THE COURT:  All right.  Same ruling.  The record is 

preserved.

100.   

The Government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor.

THE COURT:  101.  

The government? 

MR. BINI:  No, Your Honor.
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THE COURT:  Defense?

MS. DONNELLY:  No, Your Honor.  Well, except for, 

under specified unlawful activity, again, the references to 

the FCPA Mozambican law.

THE COURT:  All right.  Same ruling.

102.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No further objection, other than our 

general objection to reading the statutory language.

THE COURT:  Same ruling. 

103.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  I'm going to ask -- yes, Your Honor.

We would ask for an additional instruction that 

makes clear that the defendant's purpose must be to intend or 

promote the carrying out of a specified unlawful activity, and 

that the transfer cannot just have the effect of promoting a 

specified unlawful activity.

And our basis for that is -- excuse me, I apologize.

THE COURT:  What language do you object to on 103? 

MS. DONNELLY:  We don't object to any of the 
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language.  We would ask for one additional sentence.

THE COURT:  Tell me the language you would suggest, 

the sentence. 

MS. DONNELLY:  The government must prove beyond a 

reasonable doubt that the purpose behind the transfer of the 

money was to promote the specified unlawful activity, not just 

that the transfer had the effect of promoting the specified 

unlawful activity. 

THE COURT:  I take the last sentence in the 

carryover paragraph, 103, that's captioned "second", the last 

sentence which reads:  

To act intentionally means to act deliberately and 

purposefully, not by mistake or accident with the purpose of 

promoting, facilitating, or assisting the carrying on of the 

specified unlawful activities is consistent with what you 

requested.  

I think it's already there.  It's consistent.  I see 

no reason to modify the language.  I'll overrule your 

objection, but it's noted for the record.

104.  

Anything from the government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No, Your Honor.

THE COURT:  105.  

erwan seznec
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The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No, Your Honor.

THE COURT:  106.  

The government?  

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  The only objection -- or, excuse me, 

the only objection that we would have is that we would request 

a sentence just like the one I gave, in the paragraph that 

begins with "third", that makes clear that the defendant had 

to -- that the transfer had to be designed for the purpose of 

concealing or disguising the nature, location, and so on, not 

just that it had the effect of doing so.

THE COURT:  I'm going to overrule the objection.  I 

think the language is consistent with what you just stated.  

It doesn't need to be modified.  

But your objection is noted and preserved for the 

record.

107.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  Only to the same objection to the 
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FCPA anti-bribery.

THE COURT:  Same ruling.  

108.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  We object to an instruction on the 

FCPA.

THE COURT:  Same ruling.  Overruled.

109.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling.  

110.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No further objection.

THE COURT:  111.  

The government? 

MR. BINI:  No objection, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No further objection.
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THE COURT:  112.  

The government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No further objection.

THE COURT:  113.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling. 

114.  

The government? 

MR. BINI:  No.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.  

THE COURT:  Same ruling.  

115.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling. 

116.  

The government? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Charge Conference

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3382

MR. BINI:  No, Your Honor.

THE COURT:  Defense?  

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling.  

117.  

The government?

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling.  

118.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.

THE COURT:  119.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling.  

120?  

Government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Charge Conference

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3383

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling.  

121.  

Government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.

THE COURT:  122.  

Government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling.  

123.  

Government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.

THE COURT:  124.  

Government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No further objection.

THE COURT:  Same ruling.  

125.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Charge Conference

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3384

Government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  Yes, Your Honor.  

I understand that Your Honor is planning to accept 

the parties' proposal that the 2015 Penal Code be removed, the 

instructions on that law.

THE COURT:  Yes.  As I said, any agreed-upon 

submission, that will be reflected in the final version, so 

that's already been agreed to and will be reflected in the 

final version. 

MS. DONNELLY:  No further -- no objections beyond 

that, then.

THE COURT:  126.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No, Your Honor.

THE COURT:  127.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No, Your Honor.

THE COURT:  128.  

The government? 
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MR. BINI:  No, Your Honor.

THE COURT:  Defense. 

MS. DONNELLY:  Yes, Your Honor.  

We object to an instruction on Article 321 of the 

1886 penal code because we don't think it's applicable.

THE COURT:  Government, what's the response?

MR. BINI:  We filed multiple filings on this.  This 

was very well briefed before Your Honor, and we rest on that 

briefing.

THE COURT:  All right.  I'm going to overrule the 

objection, but the objection is preserved for the record. 

129.  

The government? 

MR. BINI:  No objection.

THE COURT:  Defense? 

MS. DONNELLY:  Yes, Your Honor.  

We think the only instruction on Mozambican law 

should be the instruction on Article 7 of the 2004 

anti-corruption law, and so we would object to this language 

as well.

THE COURT:  Overruled.  Your objection is preserved.  

129.  

Anything else?

MS. DONNELLY:  No, Your Honor.

THE COURT:  130?  
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The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  Same objection, which is that we 

believe that only -- that Article 7 of the 2004 instruction 

should be given -- 2004 law should be given to the jury.

THE COURT:  Same ruling.  

131.  

The government? 

MR. BINI:  No objection.

THE COURT:  Defense?

MS. DONNELLY:  Same objection.

THE COURT:  Same ruling.   

MS. DONNELLY:  We would also note that Article 40 is 

not a criminal statute, it's a civil statute, so we object on 

that basis as well.

THE COURT:  What is the response to that objection 

from the government.  Is Article 40 civil or criminal?

MR. BINI:  Your Honor, that statute has both civil 

and criminal portions.

THE COURT:  What are the criminal portions?

MR. BINI:  It includes the language that the 

government has requested here, and we have briefed this and 

the filings regarding Mozambican law before Your Honor.

THE COURT:  Okay, let me ask defense counsel.  
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Do you stand by your representation to the Court 

that it's just civil and not criminal, or do you accept that 

the government has given you an amendment on that issue? 

MS. DONNELLY:  We stand by our position.

THE COURT:  Well, it should be clear that it's 

either civil, criminal, or both.  

Can either side articulate the basis for your 

position that it's -- turn to the government first, since you 

have the burden to prove beyond a reasonable doubt. 

MR. BINI:  Yes.

THE COURT:  Hang on.  What is the basis of your 

statement that it is involves criminal and not just civil?

MR. BINI:  Your Honor, if I can defer to my 

colleague, Kate Nielsen, who is our Mozambican -- 

THE COURT:  Absolutely, yes.

MR. BINI:  Thank you, Your Honor.

MS. NIELSEN:  Your Honor, so this is not a matter 

that was briefed, except for the fact that the government 

pointed out in its briefing to the Court that this is an 

instruction that identifies or that it intends -- 

THE COURT:  I'm going to stop you.  

Do you remember my question?  My question is:  What 

makes this statute criminal, in the language or can someone, 

you know, going to jail or pays a fine that's identified as 

criminal?  
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Here in the United States we have civil and criminal 

penalties for securities laws violations, so I just want to 

know the basis under which you say this statute involves 

criminal as well as civil exposure, because the defense says 

it's just civil.  

So convince me that it's criminal?

MS. NIELSEN:  Of course, Your Honor.

So there are several portions that our expert 

pointed out to us have criminal applications.  It may take me 

a moment to find those.

THE COURT:  Do you have a statute?  Do you have a 

case in which someone is convicted or found liable under this 

statute and is subjected to criminal punishment?

MS. NIELSEN:  Your Honor, there is no case law on 

that.  However, a portion of the statute itself -- 

THE COURT:  Okay, find the statute --

MS. NIELSEN:  Yes, Your Honor.

THE COURT:  -- and read the criminal portion of the 

statute; cite it, read it out loud into the record, and then 

I'm going to ask the defense what their response is to the 

criminal portion that you are now about to enlighten the Court 

and your adversary with respect to. 

MS. NIELSEN:  And, Your Honor, I apologize, it may 

take me a moment.

THE COURT:  I have all the time that an Article III 

erwan seznec
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judge has, Which is good behavior, and if you see what's going 

on in Washington, it's a pretty low bar.  I have plenty of 

time. 

(Pause.)

MS. NIELSEN:  Your Honor, if I might make a 

suggestion.  If the Court would like to move on, I can find 

it.

THE COURT:  Well, perhaps the defense can point to 

the language that shows that it's exclusively civil.  Or would 

you like to move on to another point as well and we'll move 

back to this this afternoon?

MS. DONNELLY:  Yes, Your Honor, I don't have the 

statute in front of me.

THE COURT:  Okay.  Well, all right.  We'll come back 

to this point about whether it's civil or whether it's 

criminal later on.  

So we will reserve on that.  If it's criminal, I'll 

leave it in; if it's civil, I may or may not leave it in.  I 

probably won't leave it in.  

Okay, so that's 131.

132.  

Anything from the government on 132? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense on 132?

MS. DONNELLY:  No, Your Honor.

erwan seznec
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THE COURT:  133.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense? 

MS. DONNELLY:  Yes, Your Honor.  

We would ask that the venue instruction that we 

proposed at ECF 216, page 57, which we think is closer to the 

language of the statute.

THE COURT:  What is the government's response?  

MR. BINI:  Your Honor, as we stated earlier, we 

looked to the venue instructions of Judge Chen in United 

States versus Napout.  

We also looked to United States versus Elbaz.  And 

we briefed this as well on ECF 243, and we think that Your 

Honor's venue instruction is appropriate.

THE COURT:  I'm going to overrule the objection, but 

the record is preserved.  

Anything else on 133? 

MR. BINI:  No, Your Honor. 

MS. DONNELLY:  No, Your Honor.

THE COURT:  134.  

The government? 

MR. BINI:  No objection.

THE COURT:  Defense?  

MS. DONNELLY:  No objection.
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THE COURT:  135.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No objection.

THE COURT:  136.  

The government? 

MR. BINI:  No objection, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No objection.

THE COURT:  137.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No objection.

THE COURT:  138.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense. 

MS. DONNELLY:  No objection.

THE COURT:  139.  

The government? 

MR. BINI:  No, Your Honor.

THE COURT:  Defense?

MS. DONNELLY:  No objection.
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THE COURT:  All right.  What I suggest you do is if 

we take a 15-minute comfort break, and I don't know whether 

that will be enough time or not enough time to address the 

civil/criminal point, but we're not charging the jury today, 

so we have some time on that, certainly you can get that to me 

tomorrow.  

I think -- and I'll be guided by you after the 

break.  It's 12:30, I can either send the jury directly to 

lunch and get them back here a little bit earlier then we 

typically do, or depending upon how much time you've got on 

continued cross and redirect, the next witness we can have the 

jury come out and start in 15 minutes, if you think we can get 

it done basically in time for them to get their lunch at 

around 2.  

But having send them out now early by our standards 

to lunch now, if that's would be preferable, so what do you 

think?

MR. JACKSON:  Your Honor, our preference would be to 

get started.  I think we have about probably 40, 45 minutes 

left in the cross, so we could get a good chunk of it done 

before the lunch break.

THE COURT:  Do you think you can get all this 

witness done, both cross and redirect?  How long do you think 

the redirect is going to be, based on what you've seen so far?  

I'm not locking you into that.  I just want to get a 
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sense, because I'm happy to let the jury go to lunch now and 

tell them to be back here at quarter to 2, if that makes more 

sense.

MR. MEHTA:  Your Honor, whatever the Court prefers.  

As to redirect, I don't expect it to be more than 

ten minutes.

THE COURT:  All right, why don't we take a 

ten-minute comfort break, then we'll get the jury in and we 

will continue with the banker witness on cross and the 

redirect, and then we'll send the jury to lunch, okay?  

We will take about ten minutes.

MR. BINI:  Your Honor, if I can put one more thing 

on before we take our ten minutes.

THE COURT:  Sure.

MR. BINI:  I apologize.  On the money laundering 

venue, I said that it was in our instruction.  It was not.  We 

did not give a jury instruction in money laundering in our 

proposed instruction.  

However, I wanted to make clear that the government 

believes that the venue instruction that you have given is 

consistent with those other cases that we cited, and so we 

think it's appropriate.

THE COURT:  All right.  I'm going to, as I said, I 

will take the civil/criminal issue up, and I'm going to stick 

with the rulings that I've made with respect to the jury 
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charge.

MR. BINI:  Thank you, Your Honor.

THE COURT:  All right.  Ten minutes.

(A recess was taken at 12:35 p.m.)   

THE COURTROOM DEPUTY:  All rise.  

Judge Kuntz presiding.

THE COURT:  You may be seated.  We have the 

appearances.

(Defendant enters the courtroom.)

THE COURT:  Do we have any issues that we need to 

discuss before we bring the jury in? 

MR. JACKSON:  No, Your Honor.

THE COURT:  Why don't we have the witness restored 

to the witness stand.

MS. NIELSEN:  I wasn't able to find those 

provisions.

THE COURT:  You can be seated.  Thank you.  

Keep your voice up, counsel.

MS. NIELSEN:  Yes, Your Honor, so Article 74 -- 

THE COURT:  A little louder, please.

MS. NIELSEN:  Article 74 and Article 80 of Law 1512, 

2012, that we've just been discussing, provides for punishment 

of the -- well, let's start with Article 74.  If you like, I 

can read it to you.

THE COURT:  Sure.
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MS. NIELSEN:  The title "Malfeasance" and says:  Any 

government official acting against legal in its position, 

while in the performance of his or her duties, carries out or 

intervenes with intent to harm or prevent another person, 

shall be punished for six months to two years imprisonment.

THE COURT:  All right, stop right there.  

Sounds criminal to me.  How about to you, defense 

counsel?  

MR. JACKSON:  Your Honor, unfortunately we don't 

have it in front of us.  We thought we were going to address 

this after.

THE COURT:  All right, do we have a copy of the 

statute, my law clerks, to give to the defense counsel?   

MS. NIELSEN:  No, Your Honor.  So this is a 

translation that I don't think we provided to the Court, but 

we'll be happy -- 

THE COURT:  As I said before, we'll try to get this 

done by 2, both the direct and cross and redirect.  Let's -- 

we'll deal with that later.  All right?

MS. NIELSEN:  Thank you, Your Honor.

MR. BINI:  Thank you, Your Honor.

THE COURT:  Anything else? 

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Why don't we have the witness come back 

to the stand, and we'll bring I the jury in.
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MR. SCHACHTER:  Your Honor, may I return... 

THE COURT:  Yes, of course.  

And there was a binder you had in front of the 

witness, as I recall, at the end of -- did you need to have 

the documents in front of the witness? 

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Okay.

MR. SCHACHTER:  That was the government's binder.

THE COURT:  You don't need to work with it? 

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Let's try to get this done, both the 

cross completion and the redirect by 2.  If we're not done by 

2, I'm going to adjourn at that point so the jury can get 

their lunch.  Be guided by that.

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Thanks.

(The witness resumes the stand.) 

MR. SCHACHTER:  And, Your Honor, at the beginning of 

the examination, I'll introduce three exhibits, which I've 

already discussed with Mr. Bini, and I believe he has no 

objection.

THE COURT:  Thank you.

(Pause.) 

(Jury enters the courtroom.)

THE COURT:  Good afternoon, ladies and gentlemen of 
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the jury.  I'm delighted to see you again.  I hope you had an 

enjoyable Veteran's Day weekend.  

I can assure you that I was here checking to make 

sure that none of you came in yesterday.  I'm glad that I was 

the only one here.  So I thank you for that.  

And please be seated.  We've been having some 

business to do with the lawyers and then the lawyers having 20 

sidebars while you had to sit and listen to the white noise 

machine.  I take it it's a little more comfortable in the jury 

room than here.  

So we're going to continue with the 

cross-examination of the witness.  It will be a very brief 

redirect.  I told the lawyers that come 2:00 you're going to 

go for your lunch break.  

So they know what the time constraints are with this 

witness.  If they don't get there by 2:00, you'll be back 

after lunch, but 2:00 we're going to break for lunch.  

And I know they are going to be expeditious.  Okay.  

Thank you.  

Sir, as I said, I would ask you when you return:  

Have you discussed your testimony with anyone since leaving 

the witness chair?

THE WITNESS:  I have not.

THE COURT:  Thank you.  Please continue.

MR. SCHACHTER:  Thank you, Your Honor. 
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THE COURT:  Of course. 

MR. SCHACHTER:  Good afternoon, ladies and 

gentlemen.

CROSS-EXAMINATION (Continued)

BY MR. SCHACHTER:

Q Good afternoon, Mr. Santamaria.

A Thank you.

Q Welcome back.  

MR. SCHACHTER:  Your Honor, I'd like to start by 

offering three exhibits.  Defense Exhibit 10606, 10607, and 

10668. 

THE COURT:  Any objection? 

MR. MEHTA:  No objection, Your Honor.

THE COURT:  Admitted. 

You may publish.

MR. SCHACHTER:  Your Honor, I don't intend to 

publish them at this moment.

THE COURT:  Well, whenever.

MR. SCHACHTER:  Thank you. 

(Defense Exhibit 10606, 10607, and 10668, was 

received in evidence.) 

MR. SCHACHTER:  But I would like to publish, Your 

Honor, with the Court's permission, Government Exhibit 2478 in 

evidence. 

THE COURT:  Yes, you may.
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(Exhibit published.) 

Q So, Mr. Santamaria, do you recall that Mr. Mehta asked 

you a number of questions about the language that's contained 

that this document, the offering circular for the loan 

participation notes?  

Do you remember that?

A Yes, I do.

Q He pointed you to quite a number of provisions in this 

document; is that correct?

A Yes.

Q Now, to your knowledge, no part of this document was 

drafted by a man named Jean Boustani; was it?  As far as you 

know?

A Not to my knowledge.

Q And prior to -- you talked about your investment decision 

to purchase these LPNs on behalf of AllianceBernstein.  

You never spoke to a man named Jean Boustani before 

making that investment decision; did you?

A I did not.

Q In effect, you've never spoken to a man named Jean 

Boustani at all; have you?

A I have not.

Q Now, Mr. Mehta asked you to take a look at the loan 

agreement, which is attached to this offing circular. 

Do you recall that?
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A Yes.

MR. SCHACHTER:  And, Mr. McLeod, that's on page 49 

of the offering circular PDF.

(Exhibit published.) 

Q And this is an agreement between a company in Mozambique 

called EMATUM and a company called Credit Suisse; is that 

correct?

A Yes.

Q And this is not an agreement -- withdrawn.

There's no -- a company called Privinvest is not a 

party to this agreement; is it?

A Not to my knowledge.

MR. SCHACHTER:  And Mr. Mehta showed you a provision 

of this loan agreement that he asked you to read over.  It was 

paragraph 19.2 on page 83 of the PDF.

(Exhibit published.) 

MR. SCHACHTER:  Right there.  Can you highlight from 

general undertakings to the bottom -- the middle of the page 

to the bottom, Mr. McLeod?  

Q Do you recall that Mr. Mehta asked you what a general 

undertaking is and whether it's important to your review of 

the offering circular before making an investment decision?

A I do. 

Q Now, this general undertaking, this is an undertaking -- 

these are undertakings by the borrowers. 
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Do you see that?

A Yes.

Q And the borrower in this circumstance, that's that 

Mozambican company, EMATUM; is that right?

A Correct.

Q And the provision that Mr. Mehta was pointing you to 

talks about the borrower shall comply in all respects with 

certain provisions. 

Do you see that?

A Yes.

Q To be clear, this is not a representation by a company 

called Privinvest, and it's not a representation by a man 

named Jean Boustani; is it?

A It is, as you mentioned, between the borrower and the 

lender.

Q It's a representation by that Mozambican company?

A Correct.

Q And to your knowledge, this document wasn't signed by 

Mr. Boustani?

A Not to my knowledge.

Q In fact, you had no knowledge that Mr. Boustani ever had 

occasion to even read this provision on paragraph -- on 

page 32 of a loan agreement between two companies that he did 

not work for?

A I couldn't speculate whether he read it or not.
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Q The prosecutor also directed your attention to a 

provision on use of proceeds in the offering circular. 

Do you remember that?

A I do.

MR. SCHACHTER:  I'd like to show you the same 

language that Mr. Mehta showed you.  And that's on -- I 

believe it's on page 15 of the PDF, Mr. McLeod, Government 

Exhibit 2478.

(Exhibit published.) 

Q Again, do you recall a lot of questions that Mr. Mehta 

asked you about the importance of this language in this 

offering circular that you reviewed before making your 

investment decision. 

Do you remember that?

A I do.

Q You have no knowledge that a man named Jean Boustani had 

anything to do with writing this language that was in the 

offering circular that you reviewed; do you?

A I have no knowledge of that, no.

Q Now, last Friday when I was asking you questions, we 

talked about how you would try your best to do your homework 

about the factors that are important to your investment 

decision. 

Do you recall that?

A Yes, I do.
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Q And I believe you told the jury that one of the things 

that you did -- 

MR. SCHACHTER:  Can we put that up?  

Q -- one of the things that you did your homework on when 

you were making your investment decision was the gas reserves 

of the country of Mozambique? 

A Yes.

Q You viewed the future financial prospects of the country 

as being important to your investment decision, and so it was 

something you wanted to know more about; is that correct?

A That is true.

Q However, this language that Mr. Mehta showed you so much 

time on, this is not a provision that you took a whole lot of 

time doing any homework on; is that fair to say?

A There was not much to do homework on as this was a new 

investment, a new startup operation and was nothing to really 

inspect at the time.

Q Right.  In fact, you had no basis to judge the validity 

of this fishing project, correct?

A I had nothing substantial to look at, other than the 

promises made in this document.

Q Now, there are questions that you could have asked, if 

they were important to you, before making your investment 

decision about the fishing project; isn't that correct?

A I probably did, yes.
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Q Well, could have was my question.

Mr. Mehta asked you questions about whether you 

would have liked to have known about a valuation that Credit 

Suisse performed on these fishing vessels. 

Do you remember those questions?

A I do remember those.

Q And whatever valuations, by the way, Credit Suisse had, 

they didn't prevent Credit Suisse from going forward with the 

exchange offer; did it?

A It did not.

Q Credit Suisse proceeded with the valuation after 

reviewing whatever valuations it had received; is that 

correct?

A That is correct.

Q At no time prior to making this purchase of these LPNs, 

you didn't ask Credit Suisse do you have any valuations of 

these vessels, right?

A My understanding was that the vessels had not been 

purchased at the time of the original issuance, so there was 

nothing to value at that point.

Q I'd like to go to just some questions that you didn't ask 

before making -- before feeling comfortable with moving 

forward with the LPN purchase decision.

You didn't ask for a description of the 27 vessels; 

is that right?
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A They were described as fishing vessels.  That's all I 

needed to know at the time, yes.

Q That was sufficient for you?

A Yes.

Q You didn't ask what kind of fishing vessels?

A They were described as tuna fishing vessels, if that 

matters, yes.

Q But beyond that, that was all that mattered to you.  That 

was sufficient information for you; is that correct?

A Correct.

Q You didn't feel it was necessary for you to do an 

evaluation of the particular fishing vessels at issue in this 

case, right?

A No.

Q So that wasn't important to your investment decision?

A It wasn't central, correct.

Q You didn't ask how much in particular EMATUM was being 

charged for these 27 vessels; is that correct?

A That is correct, I did not ask them.

Q You didn't ask for the name of the contractor who would 

be handling the project that was being financed, correct?

A I did not ask.

Q Because you didn't feel that was important information to 

your investment decision?

A Correct.
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Q You didn't ask how much profit the contractor would be 

making from the sale of these fishing vessels, right?

A I did not.

Q You didn't ask -- well, withdrawn.

The offering circular actually would tell investors, 

such as yourself, that the amounts that are being borrowed and 

spent towards the financing of fishing infrastructure of these 

27 vessels, but also an operation center, related training and 

the general corporate purposes of the borrower. 

Do you see that? 

A I do.

Q Fair to say that if it was important to you to what 

portion of this money was spent on operations centered, you 

could have asked?

A Yes.

Q You didn't ask?

A I did not.

Q You could have asked what kind of training is being 

provided, or how much does it cost to provide that training, 

correct?

A Correct.

Q But that wasn't something that was important to your 

investment decision?

A That is correct.

Q And the terms, general corporate purposes of the 
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borrower, I take it you didn't have a particular handle on 

exactly what that means; fair to say?

A No.

Q And it wasn't important to you what portion of the 

amounts borrowed were used for, you know, quote/unquote 

general corporate purposes, whatever that might mean; is that 

correct?

A That is correct.

Q Because you were focused on the factors that were really 

important to your investment decision in deciding how you 

would deploy your investor's capital?

A Correct, I was focused on the guarantee and the ability 

of the sovereign to make good on that guarantee.

Q Some of these details that I just asked you about, about 

the use of proceeds, these are matters that were not as 

important to you as the matters that you described, the 

sovereign guarantee, and the economic prospects of the country 

of Mozambique; fair to say?

A That is fair to say.

Q Now, Mr. Mehta asked you questions about whether you 

would have invested had you known that money was paid to 

officials in Mozambique. 

Do you remember that?

A Yes.

Q Now, fair to say that you have made a lot of investments 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Mr. Schachter

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3408

in the debt of a lot of countries that have reputations for 

significant corruption; is that fair to say?

A Yes.

Q Countries like Iraq, Azerbaijan, and Venezuela; is that 

correct?

A Yes.

Q And it's fair to say that you are the not blind to the 

idea that those governments may be using some of those funds 

for corrupt purposes?

A I'm aware that some funds go to illicit purposes.

Q And, in fact, there's a section in the offering circular 

that you were provided entitled "Risks". 

Do you recall that?

A I do.

Q And would you agree with me that a risk is something that 

can happen?

A I will disagree that it can.  The question of should is a 

different one.

Q Understood.  My only question, though, is when investors 

such as yourself is disclosed specifically risks in a 

disclosure document like this, you have an understanding that 

the risks that you're being told about are things that can 

happen?

A Indeed.

Q And one of the specific risks that you were told about 
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before investing in these LPNs, was -- 

MR. SCHACHTER:  If we can highlight the bottom of 

the page. 

Q -- corruption by government officials and misuse of 

public funds. 

Do you see that at the very bottom? 

A I do.

Q And so you were buying these LPNs knowing that that was 

something that was a risk that could happen, correct?

A It was a risk.

Q And, in fact, you were also told -- this carries on to 

the very next page -- 

MR. SCHACHTER:  And can we highlight just that last 

provision and the very first paragraph on the top of page, 

Mr. McLeod.

No, I'm sorry, going back to the page before this.  

Right there.  And then also the first paragraph.  Thank you.

(Exhibit published.) 

Q One of the things that investors, such as yourself, were 

particularly told is that a factor like corruption by 

government officials, and misuse of public funds, could affect 

the ability of governments to meet their obligations in 

connection with issued securities for the underlining assets 

in respect thereafter.  

That's part of what you're told is something that 
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could happen?

A That's what it says, yes.

Q And, in fact, you recall that even after this offering 

circular -- after you received this offering circular and you 

reviewed and you made your initial investment decision, do you 

have a recollection that there were media articles that came 

out after this happened about EMATUM misusing loan proceeds. 

Do you have a memory of that?

A I don't recall the exact timing, but I do recall the 

press eventually reporting things of this nature, yes.

MR. SCHACHTER:  Your Honor, may I publish Defense 

Exhibit 3545 in evidence.

THE COURT:  Yes.

(Exhibit published.) 

Q Do you see this article dated November 13th of 2013, 

entitled:  "Mozambique Tuna Bond Funding Anti- pirate Fleet 

and Bank Surprise"?

Do you see that?

A I see it.

Q And does that refresh your recollection that there were 

media articles that came out shortly after the LPN issuance 

that talked by the misuse of loan proceeds?

A Yes.

Q Now, that's November of 2013.  

Do you happen to recall that you, on behalf of 
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AllianceBernstein, bought more LPNs on January the 30th of 

2014, so just like about two months after this article?

A I don't have a specific recollection, but it is 

conceivable.

MR. SCHACHTER:  Mr. McLeod, can we try to show 

Defense Exhibit 10 -- I'm sorry, yes, Defense Exhibit 10606 in 

evidence and see if we can highlight the January 30th, 2014 

purchase.  

Q Do you see that?

A I see it.

Q So just shortly after the article came out about the 

misuse of loan proceeds, does this help you recall that you 

actually bought more of the LPNs?

A Yes.

Q And you made that purchase, presumably, because you 

thought, given the weighing the risks and the rewards, that 

this would be a good investment for your investors?

A Yes.

Q Now, in addition to that article, you also received an 

exchange offer memorandum that I think Mr. Mehta asked you 

about. 

Do you remember that?

A I do.

Q And that memorandum that Mr. Mehta showed you provided 

you even more information about corruption in the country of 
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Mozambique. 

Do you remember that?

A I thought there was more, but it did reference the issue.

MR. SCHACHTER:  Well, why don't I just show it to 

you.  

Your Honor, may we publish Government Exhibit 241 in 

evidence?

THE COURT:  Yes.

(Exhibit published.) 

Q Do you recall that this exchange offering memorandum 

provided additional information under the category of what are 

called "risks"?

A Yes. 

Q And do you remember that the very first risk factor, it 

told you that investing in securities involving emerging 

markets, such as Mozambique, generally involved a high degree 

of risk.  

That's something you probably knew without reading 

it?

A Yes, that is boilerplate for a lot of transactions, 

correct.

Q And it's boilerplate because it's something that you 

know?

A Indeed.

Q And it also talked about -- one of the risk factors that 
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you were told about, stated in bold --

MR. SCHACHTER:  If we can go to the next one, 

Mr. McLeod. 

Q -- one of the risk factors was that failure to address 

actual and perceived risks of corruption and money laundering 

may adversely affect Mozambique's economy and ability to 

attract foreign and direct investors. 

Do you see that? 

A I do.

Q And this is something that probably before you even saw 

it was something that you knew and something that could happen 

before you made your decision?

A Yes.

Q It went on to say --

MR. SCHACHTER:  If we can look at page 75 of the PDF 

below that.

(Exhibit published.) 

Q It goes on to say -- actually, this one says, and maybe 

you'll remember it -- corruption is prevalent in Mozambique. 

Oh, there it is.  Sorry.  

That's something that you're told before you agreed 

to exchange your LPNs for eurobonds, right?

A Yes.

Q And you're also specifically told about public opinion 

surveys on corruption in Mozambique. 
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Do you remember that?

A I do.

Q And do you recall -- 

MR. SCHACHTER:  If we can go down just a little bit 

further, Mr. McLeod. 

Q Do you recall that one of the pieces of information that 

you're specifically told in this offering memorandum is that 

transparency in international survey of public opinion on 

corruption in Southern Africa showed that Mozambicans reported 

the highest incidence of bribery in the region. 

Do you remember that?

A Yes.

Q And that's -- it actually says that 68 percent of people 

surveyed reported having paid a bribe in the previous year. 

Do you see that?

A Yes.

Q So you knew at the time that you're making this exchange 

that you're investing in the debt of a country in which 

68 percent of the population reported having paid a bribe in 

the previous year.  

And, in fact, this disclosure document specifically 

talked about news articles in which it was reported that the 

proceeds of the EMATUM loan were used to buy defense equipment 

instead of fishing vessels.  

MR. SCHACHTER:  Can we show that it's on page 75 of 
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the PDF, Mr. McLeod?  Starting with paragraph "In 2015". 

Q Do you remember that, that there was actually a specific 

disclosure to you about news articles about misusing the 

EMATUM loan proceeds?

A Yes.  It was explained that those -- that defense 

equipment was meant to protect the fishing vessels, yes.

Q And it actually went on to tell investors that:  

Continued corruption in the public sector, and deficiencies in 

the systems for addressing money laundering activities could 

have a material adverse effect on the Mozambican economy?

A Yes. 

(Continued on next page.) 
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CROSS-EXAMINATION

BY MR. SCHACHTER: (Continuing.)

Q And notwithstanding your receipt of this information, 

which maybe you knew already even without being told, you made 

a decision to vote in favor of the exchange; is that correct? 

A Already being a lender, exchanging into a new security 

that provided more protections, as we saw it, was something 

that we agreed to do, yes. 

Q And, in fact, though, you did more than just -- after 

receiving these risk disclosures, you did more than just agree 

to exchange your LPNs for Eurobonds; isn't that correct? 

A Please elaborate. 

Q Sure.  I'm sorry.  

Do you recall that actually AllianceBernstein bought 

more than $11 million worth of additional Eurobonds in the 

open market in October of 2016? 

A I don't recall specifically, but it is possible. 

MR. SCHACHTER:  Can we just go back to Defense 

Exhibit 10606.

Q Do you see these purchases that AllianceBernstein made in 

October of 2016? 

A Yes. 

Q So this is AllianceBernstein making these purchases of 

additional Eurobonds issued by Mozambique after knowing all 

about the risks of corruption, the corruption that can -- you 
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are being told can happen in Mozambique; is that correct? 

A Correct. 

Q And you made these decisions, notwithstanding those 

disclosures, because you thought weighing the risks against 

the potential significant rewards of the Eurobonds you thought 

that's a good way to spend your investors' money.  

A Yes. 

Q Now, getting back briefly to this exchange offer, 

Mr. Mehta asked you a question about specifically whether you 

were committed to the exchange once your instructions to 

participate in the exchange were provided.  

Do you remember that? 

A Yes. 

Q And I believe you said the words "once the instructions 

were provided, they were irrevocable."  

Do you remember that? 

A That is my understanding from the documentation, correct.

Q Is it possible that you're wrong about that? 

A It's possible. 

Q I'm going to show you Government's Exhibit 241 at 

page 14.  

THE COURT:  In evidence, yes?  

MR. SCHACHTER:  Yes, Your Honor, in evidence.  I 

apologize. 

THE COURT:  Go ahead. 
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BY MR. SCHACHTER:

Q Do you see the section on irrevocability at the very top 

of the exchange offer? 

A Yes, I see that. 

Q Do you see where it says -- it talks about the 

instructions submitted and received by the exchange and 

information agent.  

Do you see that? 

A Yes. 

Q So it's not just the submitting, but it also references 

the irrevocability at the moment of receipt by the exchange 

and information agent.  Do you see that? 

A Yes. 

Q Do you happen to recall that the exchange and information 

agent was a company called Lucid, which is in the United 

Kingdom? 

A I -- no, I don't know that. 

MR. SCHACHTER:  You can take that down.  Thank you, 

Mr. McLeod.

Q Now, Mr. Mehta asked you a number of questions about the 

road show. 

Do you remember that? 

A Yes. 

Q And you attended meetings as part of this road show; is 

that correct? 
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A That's correct. 

Q And you specifically said that the minister of finance of 

Mozambique attended the road show.  

Do you remember that? 

A Yes. 

Q To be clear, that minister of finance was not a man named 

Manuel Chang; isn't that correct? 

A It was not. 

Q In fact, there had been elections in Mozambique in late 

2015.  

Do you remember that? 

A Yes. 

Q And so this was a completely different minister of 

finance of Mozambique that attended the road show.  

A That is correct. 

Q That was a man named Mr. Maleiane? 

A Yes, it is. 

THE COURT:  Could you spell it for the reporter, 

please?  

MR. SCHACHTER:  M-A-L-I-E-N-E, I think.  

BY MR. SCHACHTER:

Q Does that sound right, Mr. Santamaria? 

A Your guess is as good as mine. 

Q Fair enough.  

You didn't meet with a man named Manuel Chang as 

erwan seznec
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part of this road show, did you? 

A I did not. 

Q And to your knowledge -- well, let me ask it this way.  

Do you have any knowledge that a man named Manuel Chang had 

anything to do with the statements that were made to you at 

this road show? 

A They were made by other people. 

Q And also Jean Boustani, he was not at this road show that 

Mr. Mehta asked you so much about.  

A He was not. 

Q And you have no knowledge that a man named Jean Boustani 

drafted any of the information that was communicated to you as 

part of this road show; fair to say? 

A I have no knowledge of that. 

Q Now, Mr. Mehta also showed you -- 

MR. SCHACHTER:  Your Honor, may I publish 

Government's Exhibit 3215 in evidence?  

THE COURT:  Yes.

(The above-referred to exhibit was published.)

BY MR. SCHACHTER:

Q This is an e-mail from someone -- somebody who works at a 

hedge fund called Manguard Advisors.  

Do you see that? 

A I do. 

Q And so this person at this hedge fund, Mr. Mehta asked 

erwan seznec

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Schachter

Denise Parisi, RPR, CRR 
Official Court Reporter

3421

you about statements that this guy at this hedge fund made to 

you in this e-mail.  

A Yes. 

Q And it talked about this hedge fund guy said that EMATUM 

was a complete failure.  

Do you see that? 

A As a stand-alone business, yes. 

Q And that -- and also this person at this hedge fund also 

said words about how the funds -- not all of the funds were 

accounted for.  

Do you remember that? 

A Yes. 

Q This e-mail was March 16th of 2016.  

Do you see that? 

A Yes. 

Q To be clear, notwithstanding whatever information you 

received in this e-mail, you bought more loan participation 

notes in October, which would be about six or seven months 

after this.  

I'm sorry, more Eurobonds.  I'm sorry.  

THE COURT:  Why don't you put the question again so 

the record is clear. 

MR. SCHACHTER:  Thank you, Your Honor. 

BY MR. SCHACHTER:

Q Notwithstanding whatever this person at this hedge fund 

erwan seznec
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wrote to you in this e-mail in March of 2016, you bought more 

Eurobonds because you thought they would be a good investment 

in October of 2016, correct?

A There may have been or there were small portfolio 

adjustments that were -- that may have entailed purchases, 

yes. 

Q Well, do you recall that the amount of Eurobonds that you 

bought in October of 2016 was $15.4 million worth of Eurobonds 

in October? 

A It is -- it is possible as part of large portfolio 

adjustments, yes. 

Q Sitting here today, you don't recall particularly whether 

the $15.4 million worth of purchases that you made in October 

was due to portfolio adjustments or based on what you thought 

would be a good investment for your investors? 

A I do not recall, no. 

MR. SCHACHTER:  You can take that down, Mr. McLeod. 

BY MR. SCHACHTER:

Q Now, you also testified -- Mr. Mehta asked you about 

whether you knew about the Proindicus loan when you voted in 

favor of the Eurobond exchange.  

Do you remember those questions? 

A I do. 

Q And I believe that you said that knowing about the 

Proindicus loan would have been important for you to know 
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before you participated in the exchange.  

Do you remember that? 

A Yes. 

Q I want to talk to you about the decision not to 

specifically disclose the Proindicus loan in that exchange 

offer memorandum, okay?  

Are you aware, sir -- well, withdrawn.  

MR. SCHACHTER:  May I publish, Your Honor, Defense 

Exhibit 4013 in evidence?  

THE COURT:  You may. 

MR. SCHACHTER:  Can we publish from the top to the 

bottom just so we can see the whole language there?  

Thank you. 

BY MR. SCHACHTER:

Q I would like you to focus first on the bottom part.  

Do you see where it says that the debt figures 

disclosed in IMF reports is inclusive of all guaranteed debt?  

And it then goes on to say, Given that the gross figures are 

all-inclusive, there will be no itemized disclosure on the 

guarantees.  

Do you see that? 

A I see it. 

Q You see that this e-mail includes people from Credit 

Suisse and a law firm called Latham & Watkins and also a law 

firm called Linklaters? 
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A I see. 

Q Did you know that the decision to not specifically 

disclose the Proindicus loan in the exchange offer memorandum 

was made by Credit Suisse and lawyers at Linklaters and 

Latham & Watkins? 

A I'm not a party to this e-mail, so I was not informed, 

no. 

Q Fair to say you don't have any information whatsoever 

that a man named Jean Boustani had anything to do with the 

decision that Credit Suisse made as to how and whether to 

disclose the Proindicus loan in this exchange offer memorandum 

that you saw and that Mr. Mehta asked you all about? 

A I don't know of his involvement in this particular 

decision. 

MR. SCHACHTER:  We can put that down.

Q And in fact, there was some disclosure about an 

additional loan in the Credit Suisse -- I'm sorry -- in the 

exchange offer memorandum.  

Do you remember that? 

A I don't remember specifically the reference, but it is 

possible that -- well, the document references all of 

Mozambique's debt in some form or another -- 

THE COURT:  The question you were asked -- not to 

interrupt your response -- was simple.  

Why don't you put the question again or -- Madam 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Schachter

Denise Parisi, RPR, CRR 
Official Court Reporter

3425

Reporter, read it back out loud and just try to respond to 

that question rather than chat about it.  

Go ahead. 

(Record read.) 

THE COURT:  Do you remember the -- hang on.  Do you 

remember that there was no disclosure?  That's what you are 

being asked.  Do you remember one way or the other?  Do you 

remember?  

THE WITNESS:  I don't. 

THE COURT:  Next question. 

MR. SCHACHTER:  Your Honor, may we publish 

Government's Exhibit 241 at page 124? 

THE COURT:  In evidence.  You may publish.

MR. SCHACHTER:  Yes, Your Honor.  

THE COURT:  Counsel, rather than asking him if he 

remembers these events, if you've got the document, why don't 

you show him the document and then move ahead that way because 

he may or may not remember independently of it, but we are 

trying to get this done, so go ahead. 

MR. SCHACHTER:  Yes, Your Honor.  I apologize.

BY MR. SCHACHTER:

Q There's a section called, Joint Dealer Managers 

Transacting With the Issuer.  It would be on page -- page 

numbered 124.  There it is.  

Do you see the section called, Joint Dealer Managers 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Schachter

Denise Parisi, RPR, CRR 
Official Court Reporter

3426

Transacting With the Issuer? 

A I do. 

Q There's a sentence in this disclosure that says an 

affiliate of Credit Suisse -- it's in the middle -- it says, 

In particular, an affiliate of Credit Suisse Europe Limited 

has a lending relationship with a wholly-owned state entity 

whose obligations have the benefit of a guarantee from 

Mozambique.  

Do you see that?

A Yes. 

Q Now, do you understand that Credit Suisse International 

is an affiliate of Credit Suisse Securities Europe? 

A I do. 

Q Do you understand that this -- that Proindicus is a 

wholly-owned state entity whose obligations have the benefit 

of a guarantee from Mozambique? 

A I do now, yes. 

Q So this is some disclosure of a loan that a Credit Suisse 

affiliate had with a state-owned entity in Mozambique?  

A Yes. 

Q Now, whether this disclosure is a sufficient disclosure 

of the Proindicus loan or too opaque, you are not aware that a 

man named Jean Boustani played any role in Credit Suisse's 

decision as to how, in particular, it would disclose its loan 

to Proindicus, do you? 
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A I have no knowledge of his role. 

Q And, in fact, do you recall that you actually did receive 

information in particular about the Proindicus loan? 

A I may have received -- 

THE COURT:  Don't speculate what you may have.  Do 

you remember one way or the other?  

THE WITNESS:  I don't, but it is possible -- 

THE COURT:  No, no.  If you don't remember, you 

don't remember.  Anything's possible.  Answer his questions.  

Okay.  We are at that point in the trial, it's 

cross-examination, he's asking you questions, answer them.  

Put another question. 

MR. SCHACHTER:  Yes, Your Honor.  I'm actually not 

sure if it's in evidence.  I think it is Government's 

Exhibit 2336C.  

THE COURT:  Is 2336 in evidence?  

MR. SCHACHTER:  2336C in evidence. 

THE COURT:  Is that in evidence?  

Why don't you offer it, show it to your adversary 

and to the Court, and see if there's any objection. 

MR. MEHTA:  No objection, Your Honor. 

THE COURT:  It's admitted.  

You may publish.  

(Government's Exhibit 2336C received in evidence.) 

(The above-referred to exhibit was published.) 
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BY MR. SCHACHTER:

Q Looking at 2336C, do you see an e-mail from a man named 

Daniel Jurkowicz at Credit Suisse to you dated May 9th, 2013?

A I do.

Q And Mr. Jurkowicz mentions -- what he's doing is he's 

soliciting you to see if you would like to participate in a 

loan financing for Mozambique.  

Do you see that? 

A Yes. 

Q Do you recall any -- it describes the size of the loan, 

$372 million.  

A Yes. 

Q And on the second page, further down, it says the 

borrower is a special purpose vehicle owned by the Republic of 

Mozambique.  

A Yes. 

Q Does this help you remember that, in fact, you did have 

information about the Proindicus loan because you had been 

solicited specifically to see if you wanted to participate in 

it?  

A It does not label this as Proindicus and as -- it could 

have been the same loan that I ultimately purchased and that's 

the connection that I made at the time of my purchase of the 

EMATUM loan was that this was the same security. 

Q You are thinking, sitting here today, maybe this is the 

erwan seznec
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EMATUM loan? 

A Well, at the time.  I mean, back when I was shown the 

EMATUM loan, I speculated that it was the same one that I had 

been shown earlier. 

Q Do you remember that the EMATUM loan was an $850 million 

loan? 

A Yes, but it could have been increased in size. 

Q Do you know whether the Proindicus loan was a 

$372 million loan? 

A I believe it ended up being larger than that, but I don't 

know.  I don't remember. 

Q Okay.  

A I never got the details of this loan. 

Q Okay.  In any event, you had been solicited to 

participate in the syndication of a loan back in May of 2013?  

A Yes. 

Q And perhaps that's the same loan that Credit Suisse was 

referencing on that page 124 or perhaps not, you just don't 

know.  

A Yes, correct.

Q All right.  

Now, getting back to the exchange, do you recall 

that there was a credit downgrade that came out after the 

exchange was disclosed -- the exchange offer was made? 

A Yes, I do. 
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Q And do you remember, in fact, that the credit downgrade 

came out on the very day of the road show? 

A Potentially.  I don't remember specifically. 

MR. SCHACHTER:  Your Honor, may I briefly show 

Defendant's Exhibit 1962 in evidence?  

THE COURT:  You may. 

(The above-referred to exhibit was published.) 

BY MR. SCHACHTER:

Q Does this help you remember that there had been a credit 

downgrade of the loan the day of the road show? 

A Yes. 

Q And I take it you were -- whatever credit downgrade came 

out on the day that you were considering the exchange, you 

were well aware of that, fair to say? 

A Yes, I was. 

Q And, in fact, do you recall that there was an explicit 

disclosure to investors to make sure that they didn't miss the 

fact that before they voted to exchange that they knew that 

the rating had gone down of the loan?  

Do you remember that? 

A Yes. 

Q And do you also remember that investors were given more 

time, that the deadline to exercise what's called early 

exchange was actually extended so that investors had more time 

to think about the impact of this credit downgrade? 
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A Yes.  Among other reasons, but yes. 

Q Among other reasons.  

Do you recall also -- 

MR. SCHACHTER:  And, Your Honor, may I publish 

Defense Exhibit 4019A in evidence?  

THE COURT:  Yes.

(The above-referred to exhibit was published.) 

BY MR. SCHACHTER:

Q And this is an additional notice that went to investors 

on March 24th, 2016.  

Do you see that? 

A Yes.

MR. SCHACHTER:  And if we can look to the second 

page, please, Mr. McLeod.  

Q And is it correct that investors were specifically told 

about -- that Mozambique had payment obligations under certain 

facility agreements?  

Do you see that? 

A Yes. 

Q And is that a disclosure by Mozambique that there are 

other loans that it has that may be affected by that 

downgrade? 

A Yes.  This is the Republic now we are talking about, yes.  

Q Right.  

You see where it says that, in fact, the size of 
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those additional loans was $707 million of additional loans 

that investors were told about at the time of this exchange? 

A Yes. 

Q And even -- this is in March 2016, you made a decision to 

buy more Eurobonds in October several -- some number of months 

after this.  

A Correct. 

Q All right.  Now -- 

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

BY MR. SCHACHTER:

Q During the course of your research about the LPNs and 

about the Eurobonds, one of the things that you reviewed is 

reports from the IMF; is that correct? 

A Yes. 

Q And I'm going to -- 

MR. SCHACHTER:  Your Honor, we will offer Defense 

Exhibit 10676. 

THE COURT:  Any objection?  

MR. MEHTA:  Objection. 

THE COURT:  We'll have a sidebar. 

(Sidebar.)

(Continued on next page.)
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    (Sidebar conference held on the record out of the 

hearing of the jury.) 

THE COURT:  May I have the document, please?  

Thank you.  

All right.  This is a press release dated 

October 30, 2013.  There's production number DOJVTB6028 and 

6487.  

What is the objection?  

MR. MEHTA:  Is there a cover e-mail, Your Honor, to 

show that he received this document?  

THE COURT:  Is there a cover e-mail to show that he 

received this document, which refers to VTB Capital?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Do we have any reason to believe that he 

has ever seen this document or that it was sent to him or his 

colleagues at his bank?  

MR. SCHACHTER:  Well, his testimony is that he 

reviewed IMF reports and this is an IMF report.  

THE COURT:  This refers VTB Capital.  Did this come 

from the files of VTB?  

MR. MEHTA:  Yes, it did, Your Honor. 

THE COURT:  Any reason to believe that he has seen 

this file or this document?  

MR. SCHACHTER:  The documents entitled IMF Report. 

THE COURT:  I understand that.  Is there any reason 
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to believe that this witness has seen this document?  

MR. SCHACHTER:  This is what I was going to ask him 

about. 

THE COURT:  No, then I'm not going to allow it. 

MR. SCHACHTER:  Yes, Your Honor. 

(Sidebar end.)

(Continued on following page.)
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(In open court.)

THE COURT:  The objection is sustained.  

BY MR. SCHACHTER:  

Q Do you happen to recall in your review of -- the IMF 

reports that you saw that there was a -- the leader of the 

IMF's Mozambique team was someone named Doris Ross.  Does that 

name ring a bell to you?  

A It does not. 

Q Now, Mr. Mehta asked you if after the -- the specific 

question he asked you was, after the exchange you learned 

information about whether Mozambique had disclosed the 

Proindicus loan to the IMF.  

Do you remember him asking you questions about 

information that you may have received?  

A Yes. 

Q And he asked you about the impact on Mozambique from the 

IMF learning that the Proindicus loan had not been disclosed 

to the IMF.  

Do you remember that? 

A Yes. 

Q And, sir, isn't it correct that the IMF was, in fact, 

completely aware of the Proindicus loan? 

A I don't know. 

MR. SCHACHTER:  Your Honor, we will offer Defense 

Exhibit 10666, as well as we will present to counsel the 
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business records certification accompanying that, which is 

Defense Exhibit 10683. 

THE COURT:  Any objection to DX10666?  

MR. MEHTA:  Just a second, Your Honor.

(Pause.)

MR. MEHTA:  Objection, Your Honor. 

THE COURT:  To 10666, I'm going to sustain that 

objection.  

And with respect to the next document, 10683, any 

objection to that document?  

MR. MEHTA:  Yes, Your Honor.  Same objection. 

THE COURT:  All right.  Sustained.  They are not 

coming in.  

Next. 

BY MR. SCHACHTER:

Q Fair to say, sir, whatever the country of Mozambique 

disclosed or didn't disclose to the IMF, you are not aware of 

a man named Jean Boustani having anything to do with that 

disclosure?  

A I am not aware, no. 

Q All right.  

You testified about AllianceBernstein losing money 

on investments in the LPNs -- 

THE COURT:  Counsel, it's ten to two, how much 

longer do you have with this witness?  

erwan seznec
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MR. SCHACHTER:  Your Honor, I'll have about five 

minutes. 

THE COURT:  All right.  

Tell you what, ladies and gentlemen, we are going to 

take our lunch break now.  Come back here, if you wouldn't 

mind, at three o'clock, we will finish up the cross, then we 

will have a brief redirect, and then I understand there are 

two more witnesses the Government will have to complete its 

case.  Thank you. 

Don't talk about the case.  Don't talk about the 

case.  Have a nice lunch.  We'll see you at three o'clock.  

Thanks.  

(Jury exits.) 

THE COURT:  Thank you. 

(Witness excused.) 

THE COURT:  The jury has left the courtroom, the 

witness has left the witness stand and is leaving the 

courtroom.  You may be seated, ladies and gentlemen.  You may 

sit down, sir. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  I would just observe that, at this point 

in the trial, and I'm an old school litigator, I like to give 

both sides ample opportunity to examine witnesses, but I 

really think that when you start showing witnesses documents 

that you have absolutely no reason to believe that they have 
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seen before, that aren't addressed to them, that you really 

are pushing the envelope of going beyond the scope of the 

direct, and I just want to caution both sides that we really 

are going to get this case to the jury and decided, as I 

promised them, before November 22nd.  So, if I were you, I 

would engage in a lot of self restraint.  This goes to both 

sides, with respect to direct and cross and redirect because 

the clock is ticking, as I told you it would be when we picked 

this jury.  I allowed enormous latitude with respect to 

witnesses such as Pearse, for the obvious reasons, but we are 

not going to engage in the kinds of examinations that really 

do not advance the ball of justice.  You're experienced 

lawyers, you know what I'm telling you.  I haven't had to make 

a lot of rulings in this area because so far I've given you a 

lot of latitude, but you are starting to push it and I'm not 

going to have it.  So we are going to get this case to them on 

the schedule that I announced to you ahead of time.  

Prosecutors said they could get this case done in three weeks, 

defense said they could get it down in six weeks.  We are 

talking about six weeks, because that's what it's going to be, 

so be mindful of that.  I will see you folks at three o'clock.

We are adjourned. 

MR. BINI:  Thank you, Your Honor. 

(A recess in the proceedings was taken.)
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 A F T E R N O O N  S E S S I O N

(Time noted:  3:13 p.m.)

(In open court; jury not present.) 

THE COURTROOM DEPUTY:  All rise.

Judge Kuntz presiding.

THE COURT:  We have the appearances.  We have the 

defendant produced.  

You may be seated, ladies and gentlemen.

(Defendant enters the courtroom.)

THE COURT:  All right, let's bring the jury in for 

the last five minutes of cross, and then a brief redirect.  

Yes?

MR. MEHTA:  Yes, Your Honor.

MR. JACKSON:  Yes, Your Honor.

(The witness resumes the stand.) 

THE COURT:  Please come forward, sir.  We'll get the 

jury in. 

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Good afternoon.  

Please be seated, and we're going to continue with a 

very brief cross-examination, and an even briefer redirect.

MR. SCHACHTER:  May I proceed, Your Honor? 

THE COURT:  You may.

MR. SCHACHTER:  Thank you.
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CROSS-EXAMINATION

BY MR. SCHACHTER: 

Q Mr. Santamaria, before the break, I was showing you 

Government Exhibit 2336C in evidence.

MR. SCHACHTER:  Your Honor, may I publish that?

THE COURT:  Yes.

(Exhibit published.) 

Q This was the email that you received from Mr. Jurkowicz 

about that -- from Mr. Jurkowicz soliciting you to see if you 

wanted to participate in this loan. 

Do you recall that?

A Yes.

Q And you said that you weren't sure whether this was, in 

fact, the Proindicus loan that you were being invited to 

participate in, or perhaps it was the EMATUM loan. 

Do you remember that?

A Yes.

Q And you see where what happens is Mr. Jurkowicz solicits 

you on May 9th of 2013, and then he solicited you again on 

July 3rd of 2013. 

Do you see that?

A Yes.

Q And we talked about the amount being 372 million, but you 

said it might be more than that. 

And you see it says in the bottom email, it says:  
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Now working on an upsize of $250 million?

A Yes. 

Q Do you see where there's an attachment for Mr. Jurkowicz 

to the top solicitation email that he sent to you?

A I do.

MR. SCHACTER:  And if we can -- Your Honor, we'll 

offer the attachment to that email, which is Government 

Exhibit 2336 -- I'm sorry, 2336D. 

THE COURT:  Any objection?

MR. MEHTA:  No objection, Your Honor.

THE COURT:  Admitted.  You may publish. 

(Government Exhibit 2336D, was received in 

evidence.) 

(Exhibit published.) 

Q This is the attachment to Mr. Jurkowicz's email to you.  

You see where it references Proindicus?

A I see it.

Q It does appear, in fact, you had been advised of the 

Proindicus loan back in 2013?

A If I had opened the attachment at that time, I would have 

seen it, yes.

Q Okay.  All right.  So then we were talking about the -- 

Mr. Mehta asked you about the losses that AllianceBernstein 

sustained on the Mozambican investments. 

Do you remember that?
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A Yes.

Q So to be clear, there's really sort of two investments; 

there's the loan participation notes and then there's the 

eurobonds; is that right?

A One flowed into the other but, yes.

Q So the loan participation notes, when you bought a loan 

participation note, you were buying the right to be repaid 

interest and principle; is that correct?

A Yes.

Q And during the life of those loan participation notes, 

between 2013 and March of 2016, in fact EMATUM made all of the 

loan -- all of the interest and principal payments on that 

loan. 

Do you recall that? 

A Yes.

Q And then -- so when you talk about losses to the 

investment, you're talking about losses with respect to the 

eurobond that those LPNs were converted into in April of 2016; 

is that correct?

A I'm referring to the aggregate losses from inception to 

the end of when they ultimately sold our position.

Q And some of those losses, just to be clear, those would 

be what's called "trading losses"; is that right?

A Yes.

Q Sometimes you buy at a certain price, and sometimes you 
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sold at a certain price?

A Yes.

Q And sometimes someone in your position tries to buy low 

and sell high, right?

A Hopefully, yes.

Q But sometimes that doesn't work out that way?

A Correct.

Q Sometimes you buy high and sell low?

A Yes.

Q And in fact, that's what happened with respect to the 

eurobonds. 

Do you recall that?

A I don't recall what happened after I sold.

Q Do you recall that you sold out of your eurobond position 

on November 30th, 2016 at a price of 63.65?

A It's possible that that's the price, yes.  I don't recall 

specifically. 

MR. SCHACHTER:  Your Honor, may we publish Defense 

Exhibit 10606? 

THE COURT:  In evidence? 

MR. SCHACHTER:  In evidence, yes, Your Honor.

THE COURT:  Yes, you may publish.

(Exhibit published.) 

Q And you see that your sales on November 30th of 2016 is 

how you ultimately sell out of the position?

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Santamaria - cross - Mr. Schachter

Denise Parisi, RPR, CRR 
Official Court Reporter

3444

A Yes.

Q And that sale, do you recall was a total of about 

$35 million worth of eurobonds that you sold at that time?

A That's what it shows.

Q And do you recall that the time that you chose to sell 

these eurobonds was at about the lowest price the eurobonds 

ever traded?

A I don't recall what happened thereafter.

MR. SCHACHTER:  Your Honor, we would publish Defense 

Exhibit 10668.

THE COURT:  Any objection? 

MR. SCHACHTER:  It's in evidence, Your Honor.

THE COURT:  Yes, you may publish.

(Exhibit published.) 

Q It's a little bit tough to see, but, Mr. Santamaria, this 

is a price chart of the eurobonds. 

Are you able to make that out? 

Let me just direct you to a couple portion of this 

price chart.

Do you recall, sir, that the date of the exchange -- 

the day after the exchange was April the 8th of 2016?

A Yes.

Q And do you know that on that day, the eurobonds were 

trading at about 90 -- at about $90?

A Yes.
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Q And so that's right up there.  

But the time that you sold was November 30th of 

2016.  That's when you sold about $35 million of the 

eurobonds. 

Do you see that?  Do you see how that's about the 

lowest price that they ever traded?

A Yes.

Q Do you know, sir, that if you would have sold the day 

after the exchange, AllianceBernstein would have made on its 

investments about $9 million?

A It's possible.

Q And do you know that if you sold on December 19th, 2018, 

which is the date of the indictment in this case, you would 

have made about 13-and-a-half-million dollars on your total 

investments?

A I -- I can't vouch for the math.

Q And you know that the eurobonds were actually just 

restructured by Mozambique about a week ago?  

Do you know that?

A I have heard, yes.

Q And do you know that if you would held those eurobonds 

until they were restructured, you would have made -- 

AllianceBernstein would have made close to $30 million on its 

investment?

A If I had the power of seeing see into the future, that is 
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possible.

Q Sir, fair to say Jean Boustani did not make 

AllianceBernstein sell the eurobonds at the lowest price that 

they ever traded; did he?

A He did not. 

MR. SCHACHTER:  May I have just a moment, Your 

Honor.

THE COURT:  You may.

(Pause.) 

MR. SCHACHTER:  I have no further questions. 

Thank you very much, Mr. Santamaria.

THE COURT:  Redirect, please.

MR. MEHTA:  Yes, Your Honor.

THE COURT:  Bring the lights back up.

REDIRECT EXAMINATION 

BY MR. MEHTA:

Q Good afternoon, sir.

A Good afternoon.

Q You were just asked by defense counsel about losses. 

Do you recall that just a second ago?

A Yes.

Q Mr. Santamaria, safe to say that if you knew at the time 

of your investment in the EMATUM LPNs and your subsequent 

purchase of the EMATUM LPNs and eurobonds, that Jean Boustani 

had facilitated millions of dollars in payments to Mozambique 
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government officials, and bankers at Credit Suisse in 

connection with the loan, you would have never invested at 

all, right?

A Correct.

Q And safe to say, if you had never invested, you would 

have suffered no losses, correct?

A Correct.

Q Now, you were asked certain questions about the risk of 

corruption. 

Do you recall that?

A Yes.

Q And the risks of corruption in the emerging market debt 

industry, right?

A Yes.

Q And you were asked:  The risks are what could happen, 

right?

A Yes.

Q You agree with me that there's a difference between what 

could happen and what did happen?

A I would agree.

Q And you would agree with me there's a difference between 

what could happen and what will happen?

A Yes.

Q And safe to say that at the time of these investments, no 

one told you, and you did not know, that Jean Boustani had 
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agreed and negotiated millions of dollars in payments to 

Mozambican government officials?

A I did not know that.

Q Safe to say, at the time of the investments, it involved 

all the risks you looked at, all the due diligence you did, 

none of it disclosed that Jean Boustani had facilitated, 

negotiated millions of dollars in payments to Credit Suisse 

bankers in connection with the loan?

A It was not disclosed.

MR. MEHTA:  No further questions, Your Honor.

THE COURT:  Okay, you may step down, sir.  

Thank you very much.  

All right, please call your next witness.

MR. BINI:  The government calls Jason Kaplan.

(The witness steps down.) 

THE COURT:  Please come forward, sir, to the front 

of the courtroom.  My courtroom deputy will swear you in.  

Step right up to the witness box and raise your right hand.

(Witness takes the witness stand.)

J A S O N  K A P L A N, called as a witness, having been first 

duly sworn/affirmed, was examined and testified as follows: 

THE COURTROOM DEPUTY:  You do solemnly swear or 

affirm the answers you are about to give to the Court are the 

truth, the whole truth and nothing but the truth, so help you 

God.
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THE WITNESS:  I do.

THE COURT:  Thank you, sir.  Please be seated.  I'm 

going to ask you to make be sure the microphone is on.  I'd 

like you just to twist so it's right in front of you.  

State your name, spell it clearly, keep your voice 

up, and counsel will inquire.

THE WITNESS:  Yes, my name is Jason Kaplan. 

J-A-S-O-N.  K-A-P-L-A-N.

THE COURT:  Thank you.  

Counsel, you may inquire.

MR. BINI:  Thank you, Your Honor.

DIRECT EXAMINATION 

BY MR. BINI:

Q Mr. Kaplan, where do you work?

A I work at NWI Management.

Q And where is NWI Management located?

A New York City.

Q How long have you worked at NWI?

A Almost 14 years.

Q What's your position there, sir?

A I'm a portfolio manager.

Q Where did you work before NWI?

A Goldman Sachs.

Q And before that?

A Bear Stearns.
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Q And where did you go to college?

A I went to Dartmouth College.

Q And following that, did there come a time you went into 

the financial services industry?

A Yes.

Q How long have you been in the financial services industry 

in total?

A Just over 30 years.

Q Can you tell the jury a little bit about what NWI Asset 

Management does?

A NWI Asset Management is an investment manager in a hedge 

fund that invests in institutional money in different macro 

strategies.

MR. BINI:  Your Honor, at this time the government 

would seek to admit a series of exhibits.

THE COURT:  Call out the numbers, I'll see if 

there's any objection.

MR. BINI:  Sure.  

Government Exhibit 752.

THE COURT:  Any objection?

MR. SCHACHTER:  Your Honor, may I just have one 

moment?  

THE COURT:  Yes.

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted. 
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(Government Exhibit 752, was received in evidence.) 

MR. BINI:  761.

THE COURT:  Any objection? 

MR. SCHACHTER:  May I just see it briefly on the 

screen?

THE COURT:  Publish it to counsel, and to the Court. 

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted. 

(Government Exhibit 761, was received in evidence.) 

MR. BINI:  762.

THE COURT:  Any objection?

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted. 

(Government Exhibit 762, was received in evidence.) 

MR. BINI:  763.

THE COURT:  Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted. 

(Government Exhibit 763, was received in evidence.) 

MR. BINI:  764. 

MR. SCHACHTER:  May I see it on the screen briefly, 

Your Honor?

THE COURT:  You may.  Counsel and the Court, please.  

764? 

MR. SCHACHTER:  No objection.
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THE COURT:  It's admitted. 

(Government Exhibit 764, was received in evidence.) 

MR. BINI:  766.

THE COURT:  Counsel and the Court.

MR. SCHACHTER:  No objection.

THE COURT:  It's admitted. 

(Government Exhibit 766, was received in evidence.) 

MR. BINI:  753.

THE COURT:  Counsel and the Court. 

MR. SCHACHTER:  No objection, Your Honor.

THE COURT:  It's admitted. 

(Government Exhibit 753, was received in evidence.) 

MR. BINI:  758.

THE COURT:  Counsel and the Court. 

MR. SCHACHTER:  May I see that one briefly, Your 

Honor?

No objection, Your Honor.

THE COURT:  It's admitted. 

You may publish it. 

(Government Exhibit 758, was received in evidence.) 

MR. BINI:  Thank you, Your Honor.

(Exhibit published.) 

Q Mr. Kaplan, did there come a time that you became 

interested in investing in loan participation notes in 

Mozambique?
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A Yes.

Q When approximately was that, sir?

A The fall of 2013.

Q What documents did you receive in connection with your 

investment decision?

A I looked at the offering memorandum.

Q And did there come a time that you initially purchased 

EMATUM loan participation notes?

A Yes.

Q Is that in the primary or secondary market, sir?

A That was in the secondary market.

Q Where were you when you first started purchasing the 

EMATUM loan participation notes?

A I was in Barcelona, Spain.

Q For what period of time were you in Barcelona, Spain, 

sir?

A I was in Barcelona, Spain from late August 2013 to the 

first week of January 2014.

Q And were your other -- were you still working at NWI at 

that time, sir?

A Yes, I was.

Q Were your other colleagues at NWI in New York City?

A Yes, they were.

Q Did there come a time you returned to New York City?

A Yes.
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Q When?

A The first week of 2014.

Q January 2014, sir?

A Yes, sir.

Q And when you returned to New York City, did you continue 

to purchase the EMATUM loan participation notes?

A Yes, I did.

MR. BINI:  If we can now show Government 

Exhibit 761.

THE COURT:  In evidence? 

MR. BINI:  Yes, Your Honor.

THE COURT:  Yes.

(Exhibit published.) 

Q And is the first page of this document a profit and loss 

and trading for NWI in the EMATUM loan participation notes and 

the eurobond it was later exchanged for?

A Yes, it is.

Q And is that for the period from 2013 until you ultimately 

sold out of the position closer to 2017?

A Yes, it is.

Q And looking to the second page, sir. 

And we'll come back to that.  Actually, staying on 

the first page for a moment.  

Did NWI suffer losses based on its trading in these 

securities?
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A Yes, we did.

Q And taking into account the bond payments of principle 

and interest that you received, what was NWI's trading loss?

A Approximately $3.2 million.

Q And after that first page -- 

MR. BINI:  If you can go to the second page of the 

document.  We can blow little bit of that just to show the 

jury.

Q Mr. Kaplan, does this show trading by NWI in the EMATUM 

securities?

A Yes, it does.

Q And were there numerous buys between October 2013 and 

sometime in 2017?

A Yes, there were.

Q What kinds of funds from NWI invested in the EMATUM 

securities?

A We have several different funds that invested.  The 

Blackstone NWI Asset Management Total Return Fund.  

Another fund called Profiso (phonetic), which is a 

fund-to-funds emerging market.  

Fixed Income Master Trust, our main fund, which is 

what managed a part of.  

Some UCITS funds from Ireland.  

And a -- I think the Blackstone NWI's Special 

Opportunities Fund.
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Q Were the funds onshore funds or offshore funds?

A They were offshore funds.

Q Did the participants in the funds include U.S. citizens?

A Yes, they did.

Q Did you do all the purchasing on behalf of NWI?

A No, I did not.

Q Who else at NWI was purchasing these securities, if you 

know?

A Would you like me to give names or just -- other 

portfolio managers were purchasing as well.  We had several 

portfolio managers.  Each can act independently.

Q Were you a subject matter expert on the EMATUM loan 

participation notes and the eurobond at NWI?

A Yes, I was considered subject matter expert.

Q And the other portfolio managers at NWI then looked to 

you in part based on your positions?

A In part they did look -- rely on my judgment, yes.

Q Okay.  And approximately how large a position did you and 

NWI build in the EMATUM securities?

A I believe we build a position of approximately 

$70 million.

Q And in your practice, when are you permitted to purchase 

a loan participation note or any other bond?

A When you're in contact with a broker and you agree upon a 

price and size and the word "done" is used is when the trade 
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is committed.

Q And do you usually memorialize it, sir?

A Yes, we do.

Q How do you memorialize it?

A We memorialize it with a Bloomberg trade ticket, which is 

called a VCON. 

Q And, sir, when you entered into these trades, where were 

you?

A I was in New York City, and for some of the early trades, 

I was in Barcelona.

Q Other than those trades before January 2014, were you in 

New York City?

A Yes.

MR. BINI:  Okay, if we can go to Government 

Exhibit 753 in evidence.

(Exhibit published.) 

Q Do you recognize this, sir?

A Yes, I do.

Q What is it?

A This is the offering circular for the loan participation 

notes by EMATUM.

Q Did you look at this before you first started purchasing 

the EMATUM loan participation notes?

A Yes, I did.

Q And why is that, sir?
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A I looked at it as part of our due diligence process of 

researching the credit.

MR. BINI:  And if we look to page 12 of this 

document.

(Exhibit published.) 

Q And the use of proceeds provision.

A Yes.

Q Do you look to the summary of offering portion of an 

offering circular, sir?

A Yes.

Q And what did it indicate as the use of the proceeds?

A The issuer will use the proceeds of the first issue of 

notes for the sole purpose of financing the purchase of the 

rights and obligations of the lender in respective -- 

THE COURT:  You don't have to read it out loud.  He 

just wants to know, in sum and substance, what it says.  

If you are going to read it out loud, use your Lord 

Vader speech pattern, not your Woody Allen speech pattern.  

You have to slow it down. 

Go ahead.  If you can sum it up, do it; if you have 

to read it, out loud --

A The use of proceeds was to buy equipment for the fishing 

industry.

Q Is that reflected, if we go to page 15 on the summary of 

the offering circular, the use of proceeds there?
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A Yes, it is.

Q Okay.  And if we go to page 44, did the offering 

circular, attach a loan agreement?

A Yes, it did.

MR. BINI:  If we go to the next page of that.

Q Is that the loan agreement itself, sir?

A Yes, it is.

MR. BINI:  And if we go beyond that to the first 

page of loan agreement, to the table of contents, Ms. Dinardo.  

If we can blow it up, and go to 19.

Q Did the loan agreement appear to have standard provisions 

for loan agreements of this type?

A Yes.

Q And are you used to seeing a compliance with laws 

provisions in your loan agreements?

A Yes.

MR. BINI:  If we continue further in the document, 

to the guarantee, the loan guarantee, Ms. Dinardo.

(Exhibit published.) 

Q Is that the government guarantee, sir?

A Yes, it is.

Q Who's the guarantor for this loan?

A The Republic of Mozambique.

Q Did you look at this as part of your investment decision?

A I did.
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Q Mr. Kaplan, would it have been important to your 

investment decision in the EMATUM loan participation notes to 

know that the proceeds would not be used exclusively for the 

boats and fishing infrastructure as set out?

A Yes, that would be important.

Q Would it have been important to your investment decision 

to know that millions of dollars from the loan proceeds will 

be used by the contractor to make payments to Mozambican 

government officials? 

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.  

You may answer, sir.

A Yes, that would be important to know.

Q Would you have invested if you had known that?

A We would not have invested.

Q Why not, sir?

A We would try to avoid any transaction that appeared 

tainted by corruption, and in any way would have been 

unethical and probably a violation of our fiduciary 

responsibility.

Q When you say "fiduciary responsibilities," do you mean to 

your clients?

A Yes, sir.

Q And would it have been important to your investment 

decision to know that several people on the Credit Suisse deal 
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team that put the loan and financing transaction together 

would be paid millions of dollars by the contractor from the 

loan of funds? 

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A Yes, that would be important to know.

Q You would you have invested if you had known that?

A No, we would not have invested.

Q Why not?

A For the same reasons I explained earlier.  Because it 

would indicate that this was a tainted, corruption tainted 

transaction that could end up being problematic for us down 

the road and it would have been unethical.

(Continued on next page.) 
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BY MR. BINI (Continuing): 

Q Looking to the government guaranty, would it have been 

important for you to know that the contractor would pay 

millions of dollars to the Finance Minister of Mozambique, who 

signed the government guaranty?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A Yes, that would be important to know.

Q Would it have affected your investment decision?

A Yes, it would have.

Q Why is that, sir?

A Again, something like that would have probably resulted 

in this being a nonstarter for us.  When there's allegations 

of corruption in a transaction, we would shy away from it.

Q Did you learn any of that at the time that you were 

investing in the loan participation notes?

A No.

Q Did there come a time that you heard that the EMATUM loan 

participation note would be exchanged for a eurobond to extend 

the maturity date?

A Yes.

Q And when approximately was that, sir?

A It would be the first quarter of 2016, I believe.

Q What was your and NWI's position in the loan 

participation notes at that time frame?
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A I believe we held approximately 70 million.

Q $70 million?

A Yes.

Q And looking to Government Exhibit 752 in evidence did 

there come a time -- 

(Exhibit published to the jury.) 

MR. BINI:  If we can scroll through, Ms. DiNardo, to 

the second page and then the third page.  You can blow up the 

top of the third page, Ms. DiNardo. 

Q Did there come a time that you received an offering 

circular like this one for the exchange?

A Yes.

Q And what was the exchange offering, sir?

A It was an offer to change the issuer from EMATUM to the 

Republic of Mozambique to -- and to extend the maturities from 

2020 to 2023.

Q And in this offering circular, did it explain any of the 

questions that I asked you regarding before?

A Could you be more specific, which questions?

Q Did the offering circular for the exchange state that the 

contractor had paid millions of dollars to Mozambican public 

officials?

A No, it did not.

Q Did it state that the contractor for the EMATUM loan had 

paid millions of dollars to the Credit Suisse bankers who set 
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up the original transaction?

A No, it did not.

Q And did the offering circular mention the Proindicus loan 

by name?

A No, it did not.

Q Did it indicate or state the MAM loan by name?

A No, it did not.

Q Anywhere in this offering circular did it indicate that 

certain Mozambican officials were not disclosing the 

Proindicus and MAM loans to the IMF?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled. 

You may answer.

A No, it did not. 

Q Was there a road show, sir, in connection with this 

exchange in or about March of 2016?

A Yes, there was.

Q Where?

A We had the team from Mozambique into our offices in New 

York City.

Q And who did you meet with, sir?

A I believe there were bankers from Credit Suisse and VTB 

and government officials from Mozambique.

Q And why were the government officials from Mozambique and 

the Credit Suisse bankers meeting with you at your offices in 
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in New York City?

A It's customary for the issuer and its bankers to explain 

the transaction to prospective investors.

Q Why?

A In order to answer any questions, in order to really sell 

the transaction, to explain what they're doing.

Q And do you recall which Mozambican officials you met with 

or spoke to?

A I believe there were officials from the Central Bank, the 

Ministry of Economy, and the Finance Minister Mulyani was 

there.

Q What questions, if any, did you ask Finance Minister 

Mulyani with the other officials present?

A I asked him if this transaction was going to be okay 

because I had been very surprised that they were not going to 

pay the EMATUM participation notes.  So, I felt that I had a 

very good sense of their ability to pay but I wasn't quite 

sure about their willingness to pay, so I was trying to gauge 

their willingness to pay by asking the Finance Minister 

directly.

Q What, if anything, did the Finance Minister tell you?

A He suggested that the bonds would be paid and there were 

no issues, no problems.

Q Did anyone at the meeting state that the contractor for 

EMATUM had made millions of dollars in payments to government 
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officials in Mozambique?

A No, they did not.

Q Did anyone at the meeting tell you that the contractor 

had paid millions of dollars to Credit Suisse bankers?

A No, they did not.

Q Did anyone mention the Proindicus loan?

A No.

Q The MAM loan?

A No.

Q Did anyone tell you that Mozambique was not telling the 

IMF about the Proindicus or MAM loans?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A No, they did not. 

Q Did anyone tell you that Credit Suisse had received 

valuations for the EMATUM boats that were hundreds of millions 

of dollars lower than the loan amount? 

A No, they did not. 

Q Would that have been important for you to know? 

A Yes.

Q Did you ultimately agree to the exchange of the 

approximately $70 million in loan participation notes you held 

for the eurobond?

A Yes, we did.

Q Did there come a time that you learned about the 
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Proindicus and MAM loans?  

A Yes.

Q How did that occur, approximately, sir?

A I learned from reading a newspaper article in the Wall 

Street Journal.

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

Q Was that before or after you had voted in favor of the 

exchange?

A This was after.

Q Sir, would you have invested in the exchange if you had 

known that Mozambique had about $1.1 billion owed for 

Proindicus and the MAM loans?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A No, we would not. 

Q Why not, sir? 

A The structure of those loans was that they were maturing 

before the new bond that they were issuing.  So, in fact, this 

would have resulted in our structural subordination to the 

debt that was already outstanding.

Second of all, I don't think that -- I mean, we 

would have asked about whether or not those loans had been 

approved by Parliament.  And at the time, they were not, so 

that would have raised the specter of some sort of corruption 
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and some problems.

Q What do you mean that the Proindicus and MAM loans had 

not been approved by Parliament?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A That Proindicus and Mozambique Asset Management, my 

understanding is that they were never approved by Parliament 

or they were approved ex post much later on, several years 

later.

THE COURT:  Approved by whom several years later? 

THE WITNESS:  Approved by the Mozambique Parliament.

THE COURT:  Go ahead.

Q But at the time, in 2016, it was your understanding they 

had not been approved by the Mozambican Parliament?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A That's correct; when I found out about them, yes.

Q And, sir, did you find out about them based upon news 

articles?

A Yes.

Q And you mentioned structurally subordinating your 

position.  

Can you explain what you mean by that to the jury, 

please? 

A These loans, Proindicus and Mozambique Asset Management, 
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I believe had maturities running concurrently from 2017 

through 2020.  So, while we were essentially being asked to 

postpone our repayment until 2023, those loans were being paid 

first.

Q And is that something that you were not aware of at the 

time you agreed to the exchange?

A That is correct.

MR. BINI:  And if we can go to Government Exhibit 

762 in evidence?

THE COURT:  You may.

(Exhibit published to the jury.)

Q What is the date of this document, sir?

A Friday, March 25, 2016.

Q And who is it from and who is it to?

A I believe this is from our prime brokers at Credit Suisse 

to our operations person Marc Weiden.

Q Does Marc Weiden work for you at NWI?

A He works for us at NWI, correct.

Q What's his role there, sir?

A He's part of the operations team, operations and 

settlements.

Q And what is the date of this?

A March 25, 2016.

Q And does this reflect NWI's vote in favor of making the 

exchange?
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A Yes, it does.

Q And approximately how much in loan participation notes 

were you exchanging for eurobonds?

A Approximately $70 million.

Q Who made the investment decision on making this exchange 

of $70 million worth of this bond?

A The portfolio managers at NWI.

Q Did that include you, sir?

A Yes, it did.

Q And where were you when you gave Marc Weiden instructions 

to vote in favor of this along with the other portfolio 

managers?

A New York City. 

Q Where was Marc Weiden when he placed the vote on behalf 

of NWI with your broker?

A New York City.

MR. BINI:  Could we go to Government Exhibit 763 in 

evidence?

THE COURT:  You may.

(Exhibit published to the jury.) 

MR. BINI:  And if we could go down a little bit 

further.

Q What does this document reflect, sir?

A These appear to be the exchange securities.

Q And was this a notice the settlement had taken place, 
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exchanging your 70 million for the loan participation note in 

exchange for the eurobond?

A Yes, it is.

Q Did that come to Marc Weiden again at your firm, who is 

the settlement person?

A Yes.

MR. BINI:  And if we could look at Government 

Exhibit 766 in evidence.

(Exhibit published to the jury.)

MR. BINI:  This is a little dark.  

Your Honor, may I ask to turn off the lights?

THE COURT:  Can you see it, sir? 

THE WITNESS:  Yes, I can.

THE COURT:  Go ahead, counsel.  He can see it.

MR. BINI:  Thank you, your Honor.

Q What time period is shown -- well, first, what is this 

price chart for, sir?

A This is a price chart of the Mozambique ten and a half 

percent of 2023 bonds. 

Q Is that the eurobond that was exchanged for the LPN.

A Yes, it is.

Q And is this for the time frame from approximately April 

to December of 2016?

A Yes, it is.

Q Can you explain to the jury, looking from April 2016 on 
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the left and moving to the right, what happened to the bond 

price and why?

A The bond was trading at approximately 90 cents on the 

dollar, so we would call that a "price of 90."  And after the 

information came out about Proindicus and Mozambique Asset 

Management in April, I guess late April -- I don't remember 

the exact dates, but the IMF cut off funding donor support, 

the World Bank cutoff donor support, the rating agencies 

downgraded Mozambique, and the prices declined very rapidly to 

approximately 70 cents on the dollar.

Q Sir, are you aware of what happened in Mozambique as a 

result of the IMF and donors cutting off support?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A The credit quality declined significantly of the country.

Q Did it cause a financial crisis for Mozambique?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A Yes, I believe it did.

Q What was the next news event that you were aware of that 

impacted the price of the bond?

MR. SCHACHTER:  Objection.

THE COURT:  Overruled.

A In October, late October 2016, Republic of Mozambique had 

a conference call with their financial advisers, Lazard, and 
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announced essentially that they would probably need to 

restructure the bond.

Q And was that surprising to you after you just voted in 

favor of a restructuring?

A Yes, it was.

Q Did there come a time that you and the marketplace 

learned that Mozambique was not going to make the very first 

payment on the eurobond?

A We learned officially in January 2017.

Q Did the phone call that you described where Mozambican 

officials indicated they were not going to be able to make the 

payments in October 2016 have an impact on the bond price, 

sir?

A It had a very significant impact.  The price dropped from 

approximately 82 to 57 in a matter of days.

Q And did there come a time around and after this that you 

began to sell off your position?

A I traded the position back and forth.  I don't recall 

exactly whether I increased the position, decreased the 

position, I may have sold some, I may have then bought some, 

but we actively traded it.

Q Did you eventually get out of the position in or about 

2017?

A In late 2017, we exited the position.

Q And what was the overall impact?
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A The overall impact on our profit and loss statements?

Q Yes, sir. 

A Approximately a loss of 3.2 million.

MR. BINI:  No further questions, your Honor.

THE COURT:  Your witness.

MR. SCHACHTER:  Thank you, your Honor.

THE COURT:  You're welcome.

CROSS-EXAMINATION

BY MR. SCHACHTER:

Q Good afternoon, Mr. Kaplan. 

A Good afternoon.

Q Mr. Kaplan, NWI, you said, is focused on a global macro 

strategy; is that right?

A That's the main theme, yes.

Q But you actually -- when you solicit investors, you 

disclose that you have a primary emphasis on emerging markets; 

is that correct?

A Yes. 

Q And NWI has clients; is that correct?

A Yes, we do.

Q And those clients are institutions an what are called 

"high net worth individuals;" is that correct?

A That's correct.

Q Now, one of the funds that -- and NWI is a money manager, 

right?
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A That's correct.

Q And that means that it invests certain funds which are 

separate corporate entities?

A That's correct.

Q That hold money; is that right?

A Yes.

Q And one of the funds that you had a role in managing was 

the Emerging Market Currency Fund; is that correct? 

A It's actually called the Emerging Market Fixed Income 

Master Trust.

Q Okay.  And that's an entity that bought the LPNs; is that 

right?

A Yes, one of the entities.

Q And that's a Cayman Islands trust; is that correct?

A Yes, it is.

Q And when NWI is soliciting investors to invest in that 

fund, you provide information to investors that discloses some 

of the risks associated with investing in that particular 

fund; is that correct?

A I believe that we do, but I am not involved in the 

marketing to investors.

MR. SCHACHTER:  We'll offer, your Honor, Defense 

Exhibit 10638. 

THE COURT:  Any objection? 

MR. BINI:  No objection.
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THE COURT:  Admitted.  You may publish.

(Defense Exhibit 10638 so marked.)

(Exhibit published to the jury.)

Q Mr. Kaplan, I'm showing you the confidential memorandum 

that's provided to the investors in the emerging market 

currency fund; do you see that?

A Yes, I do.

Q First of all, I want to talk about who can invest in the 

emerging market currency fund.  

It's correct that the smallest investment that can 

be made is $1 million; is that correct?

A I don't know.

Q I'm going to show you on Page 6, do you see where it says 

that the minimum initial subscriptions for Class B units is 

$1 million and the minimum initial subscriptions for Class C 

units is $20 million?  

Do you see that?

A Yes.

Q And a "subscription" is another word for an investment in 

a fund like this; is that correct?

A Yes.

Q So, these investors that are purchasing in this fund are 

sophisticated, wealthy investors; is that correct?

A For the most part, yes.

Q And they're also foreign investors; isn't that right, 
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only?

A That is not my understanding.

Q I'm going to show you Page iii.  You see where it says -- 

it talks about the fund is offering Class B units and Class C 

units and the units are being offered to persons who are not 

U.S. persons; do you see that?

A Yes.

Q And to U.S. persons subject to a risk; do you see that?

A Yes. 

MR. SCHACHTER:  You can take that down.

Q And then also, sir, there are certain disclosures of the 

risks that are associated with -- the particular investments 

that this fund is going to be focused on; is that correct?

A There should be, yes.

Q And I'd like to direct your attention to Page iv.  You 

see where it discloses to investors who really this investment 

is suitable for, in the all caps section on Page iv? 

A Yes.

Q And it says -- and I'd like you to explain to us.  It 

says that this is for people who do not require immediate 

liquidity for their investments, for whom an investment in the 

fund does not constitute a complete investment program, and 

who fully understand and are willing to assume the risks 

involved in the fund's investment program.

Can you just explain why is it that NWI would 
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disclose to investors that this shouldn't be an investor's 

complete investment program?

A I would be speculating.  I am not involved in the 

marketing.

Q Okay.  Fair enough.  

MR. SCHACHTER:  Can we turn to Page 14, please, 

Mr. McLeod?  

Q See where it says under risk factors that an investment 

in the fund involves a high degree of risk, including the risk 

of loss of the entire amount invested; do you see that?

A Yes, I do.

Q And it would be the same answer, do you know why NWI 

specifically makes clear to the people that are investing in 

this fund that there is a risk that they can lose the entire 

amount that they invest?

A I would answer it the same way.  I'm not involved in the 

marketing, but it seems fairly standard to me.

Q And then it also says that the incentive fee to the 

investment manager may create an incentive for the manager to 

cause the fund to make investments that are riskier than it 

would otherwise make; do you see that?

A Yes.

Q The "incentive fee," that's the money NWI makes from this 

fund; is that correct?

A Yes.
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Q Could you just explain, if you know, what does that mean?  

Why would the incentive fee cause NWI to make 

extremely risky investments?

A I don't know that it would cause us to make extremely 

risky investments.  I don't see that there.

Q I'll rephrase. 

Do you have an understanding of what this language 

means?

A I have an understanding, yes, but I'm not involved in the 

drafting of the language or the use of it.

Q Do you feel comfortable explaining it?  If not --

A No, I'm not particularly comfortable, no.

Q Okay.  And I'll just direct your attention, and, if 

you're able to, explain a couple provisions; if not, you can 

just let us know.  

I'd like to direct your attention to Page 35 of the 

document under "sovereign debts," at the bottom. 

A Yes.

MR. SCHACHTER:  And then at the very top of the next 

page also.

Q Do you see here where NWI tells its investors that 

securities issued by an emerging market government, its 

agencies, instrumentalities, involve significant risks, and 

that there are sovereign debt issued by many emerging markets 

is considered to be below investment grade and should be 
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viewed as speculative with respect to the issuing government's 

ability to make payments of interest and principal; do you see 

that? 

A Yes.

Q Can you explain to us and tell us why NWI tells its 

investors that?

A Because emerging market and subinvestment grade emerging 

markets historically have been very risky.

Q Do you have a recollection that, in fact, Mozambique 

falls within this category, that it's a below investment grade 

emerging market?

A Yes, it does.

Q And then a little bit further down, at the bottom of that 

paragraph -- 

MR. SCHACHTER:  Mr. McLeod can we highlight the 

bottom of that paragraph?  There's a sentence that starts 

"consequently."

Q It says:  Consequently, governmental entities may default 

on their sovereign debt. 

Do you see that?

A Yes, I do.

Q Why is it that NWI tells its investors that governmental 

entities may default on their sovereign debt?

A Again, I'm speculating, but, historically, some countries 

have defaulted on their sovereign debt in emerging markets, as 
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have some developed countries.

Q And two more questions for you on this subject of the 

disclosures.  

MR. SCHACHTER:  There's a provision that says:  A 

country whose exports are concentrated in a few commodities.  

Are you able to find that, Mr. McLeod?

Q See the second sentence there where NWI tells its 

investors that a country whose exports are concentrated in a 

few commodities could be vulnerable to a decline in the 

international prices of one or more of such commodities; do 

you see that?

A Yes, I do.

Q And why is it that NWI tells its investors that?

A I, again, was not involved in preparing this language.

Q You invested in the LPNs.  Do you recall that those LPNs 

actually made all of the interest in principal payments that 

were due from the time that they were issued in 2013 until 

they were exchanged in 2016?

A Yes, they did.

Q So, that covers 2014 and 2015, and then I want to ask you 

about what happened in 2015.  

Do you happen to recall that one of the things that 

put Mozambique in a difficult position were falling gas prices 

in 2015, if you remember?

A I don't remember specifically.
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Q You don't recall whether that's one of the things that 

may have led to them needing to restructure their debt into 

eurobonds in early 2016?

A It could have been.

Q And then, finally, on Page 37, there's specific 

disclosure with respect to loan participations.  

MR. SCHACHTER:  A little further down, Mr. McLeod, 

under the heading "loan participations."

Q Do you see where it specifically speaks of the -- it 

warns investors about the risks associated with investments in 

loan participations; do you see that?

A Yes.

Q And are you able to explain why NWI specifically warns 

its investors about risks in loan participations?

A Could you repeat that question? 

THE COURT:  Read it back, please, Madam Reporter. 

(Record read.) 

A Again, no, given that I'm not involved in drafting 

disclaimers or marketing material.

Q Fair enough.  Thank you.  

I want to talk about the investment decision that 

NWI made. 

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Thank you.

Q About the investment decision that was made when you 
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purchased the loan participation notes.  And. 

To be clear, did you say that all of your 

investments were in the secondary market?

A Yes, with the EMATUM notes, yes.

Q Do you remember that Mr. Bini showed you a lot of -- 

MR. SCHACHTER:  Well, may I publish, your Honor, 

Government Exhibit 753 in evidence?

THE COURT:  Yes.

(Exhibit published to the jury.)

Q Remember Mr. Bini asked you a lot of questions about this 

particular offering document that you received in advance of 

your investment?

A Yes.

Q And I'd just like to direct your attention to Page 15 -- 

I'm sorry, Page ii, at the top, under "disclaimer."

Do you see where it specifically tells you that any 

future prospective purchaser of the notes will be required to 

acknowledge and, in purchasing the notes, will be deemed to 

acknowledge, that it has not relied on or been induced to 

enter such agreement by any representation or warranty by the 

issuer, the joint lead managers, or the trustee with respect 

to the borrower or Mozambique; do you see that?

A Yes.

Q And that's you, right?  

You're not an initial purchaser of the LPNs, you're 
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a future prospective purchaser of the notes; is that correct?

A That's correct.

Q But Mr. Bini asked you about provisions in this offering 

circular, I'll just ask you about a couple of them, but before 

I do, when you were making this decision, fair to say that the 

thing you were most focused on was the sovereign guaranty of 

Mozambique?

A Yes.

Q You were not betting NWI's investors' money on the belief 

that this start-up fishing venture in Mozambique was going to 

generate significant revenue; fair to say?

A That's correct.

Q If it were -- withdrawn.

What you -- you did your homework on the things that 

you thought were important before purchasing the LPNs?

A Yes.

Q And what were you focused on were the macroeconomic 

conditions of Mozambique as you saw them; is that right?

A Those were some of the issues that I looked at, yes.

Q You focused on the oil and natural gas in Mozambique?

A Yes.

Q As well as tourism?

A Yes.

Q But you did not ask a whole lot of questions about the 

particular fishing project in Mozambique; is that correct?
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A That's correct.

Q There's a use of proceeds provision which I won't bother 

showing you, but it talks about how the money is going to be 

used for 27 fishing vessels --

THE COURT:  You might want to show it to him while 

you're talking about it.  

MR. SCHACHTER:  Fair enough.

THE COURT:  Evidence comes from the witness, not 

from the lawyers.  

Why don't you ask the question? 

MR. SCHACHTER:  Yes, your Honor.

Q I'm showing you the use of proceeds provision; do you see 

that?

A Yes, I do.

Q You didn't ask a whole lot of questions about the 

particular kind of vessels or the operations center or the 

training or the general corporate purposes, right?

A When you say "ask questions," do you mean -- I was not in 

a road show, I was not speaking to anyone, I was not speaking 

to the company or to its bankers.  I was reading the 

prospectus.

Q Fair enough.  

I'm just asking you at no point during the course -- 

prior to making your investment decision, you didn't ask 

Credit Suisse or anyone for more information about the 
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particular vessels or the operations center or the general 

corporate purposes.  I'm just asking if you asked that 

question. 

A I don't recall.

Q All right.  Now, Mr. Bini asked you questions about some 

of the investment decisions that you made, and you said you 

traded in and out of this position; is that correct?

A That's correct.

Q Do you have a recollection that the original offering 

circular had a risk factor disclosure that specifically 

addressed corruption in Mozambique as a risk factor?

A All offering circulars, to my understanding, talk 

about -- and emerging markets in particular, talk about the 

risk of corruption.  That's fairly boilerplate.  So, I don't 

remember anything unusually significant about corruption 

language in the Mozambique prospectus relative to any other 

prospectus I read for an emerging market country.

Q Looking at the offering circular, do you see at the very 

bottom it specifically contains a disclosure of corruption by 

government officials and misuse of public funds as being a 

risk?

A Yes.

Q Did you read the offering circular before you purchased 

the LPNs?

A I read a good portion of it, yes.
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Q But you didn't read it entirely?

A I usually don't read every word of it because a lot of 

these are very, as I mentioned -- sorry to use the same 

expression, but they're boilerplate.  So, they are very 

standardized.  Once you've read the disclaimers for one, they 

tend to be the same regardless of the country or the 

situation.  This could easily have been for Malaysia or 

Nigeria or anywhere else.

Q And that's because corruption is a significant risk when 

you're investing in a lot of emerging market debts; is that 

correct?

A That's correct.

Q And Mr. Bini also asked you about exchange offer 

memorandum; do you remember that?

A Yes.

Q Did you review that before you decided to vote in favor 

of the exchange?

A Yes.

Q Do you happen to remember that there is a lengthy risk 

disclosure on corruption there that even talks about what 

percentage of Mozambicans have reported paying a bribe in the 

prior year, if you remember?

A I don't remember, but I imagine that there were things 

written.

Q Do you remember that the risk -- one of the risks also 

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Kaplan - Cross - Schachter

LAM     OCR     RPR

3488

talked about news reports about the misuse of funds?

A I don't remember.

Q Now, the exchange offer memorandum would have been 

received by you in March of 2016; is that correct?

A That sounds correct, yes.

Q And do you recall that the exchange occurred on or about 

April the 7th of 2016?

A Yes.

Q And even after you had received both the offering 

circular and the eurobond exchange offer memorandum with its 

risk disclosures, you bought more eurobonds on behalf of NWI; 

did you not?

A I may have.

Q I'm going to show you -- let's see, well, do you remember 

between the end of April of 2016 and July of 2016 that NWI 

purchased about $43 million worth of eurobonds?

A That could be correct.  I don't recall exactly what we 

purchased, but we were favorably disposed towards the road 

show.  We liked what we heard.

MR. SCHACHTER:  Your Honor, may we show -- actually, 

we'll offer Defense Exhibit 10647, which is the native version 

of Government Exhibit 761.

THE COURT:  Any objection? 

MR. BINI:  Could I just see it?  

No objection.
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MR. SCHACHTER:  Mr. McLeod, if we could put up and 

show the purchases between April 26, 2016 and July 19, 2016.

THE COURT:  Any objection?  

Show it to counsel and the Court, please.

MR. SCHACHTER:  Your Honor, I believe it's now 

evidence.  I just want to publish it.

THE COURT:  It's in evidence, you may publish.

(Defense Exhibit 10647 so marked.)

(Exhibit published to the jury.)

Q Do you see the purchases that NWI made in the eurobonds 

between the end of April and July of 2016?

A I see several trades.  I see purchases and I see sells.

Q And to be clear, NWI would have been purchasing these 

eurobonds after it had received the exchange offer memorandum 

with its disclosure of the risk of corruption in it; is that 

correct?

A I'm sorry, could you repeat that question.

THE COURT:  Read it back, please.

(Record read.) 

A That sounds correct.  I don't recall the exact sequencing 

of when the prospectus was disseminated.  And we were also 

actively trading throughout the period.

Q All right.  I'll just briefly show you Government Exhibit 

752 in evidence.

(Exhibit published to the jury.)
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MR. SCHACHTER:  And if we could go to the risk 

factor section.

Q First of all, do you recognize this to be what Mr. Bini 

asked you about, the exchange offer memorandum?

A Yes.

Q And do you -- I'll just show you the risk factor section.  

MR. SCHACHTER:  The page is, I believe, 74 to 75.

Q See at the bottom of 74 to the top of 75 where it talks 

about the risk of corruption?

A Yes, I see that.

Q And where it talks about the fact that corruption is 

prevalent in Mozambique?

A I see that.

Q And then it goes on -- 

MR. SCHACHTER:  If we can show a little bit further 

down, Mr. McLeod.

Q You talked about this provision or sometimes corruption 

risk being boilerplate; is that correct?

A Yes.

Q This particular corruption disclosure talks about reports 

in the press in 2015 that Mozambique had misused the EMATUM 

loan proceeds.  

Is that boilerplate?

A Well, by definition it's not boilerplate if it's speaking 

specifically about Mozambique because other countries wouldn't 
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be speaking about corruption in Mozambique.  

But as far as I understand, it would not be uncommon 

for other countries to disclose whether they've had actual 

corruption issues.

Q And do you see where it talks about the survey of public 

opinion on corruption?  

It showed that Mozambicans reported the highest 

incidents of bribery in the region?  

You received that disclosure in this document; is 

that correct?

A Yes.

Q And then you voted for the exchange on or about -- the 

exchange was completed on April the 8th of 2016; isn't that 

correct?

A I believe that -- that sounds correct.  I don't remember 

the precise dates.

Q And then starting -- as we just saw in that last exhibit, 

starting just a couple weeks later through July, NWI bought 

$43 million worth of eurobonds, notwithstanding this 

disclosure; isn't that correct?

A I don't know what our net purchases were because I think 

there were also sales in there.

MR. SCHACHTER:  Can we go back to Government Exhibit 

761?

(Exhibit published to the jury.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Kaplan - Cross - Schachter

LAM     OCR     RPR

3492

Q Do you happen to recall, sir, that, in fact, between 

April 26 of 2016 and July 19, of 2016, in fact, NWI did not 

sell any eurobonds, it just purchased $42,688,000 worth of 

eurobonds in the couple weeks after receiving the eurobond 

exchange offer memorandum?

A I would have to go through in detail.

Q You don't remember?

A I don't.

Q Now, Mr. Bini specifically asked you about a call that 

took place in December of 2016 in which Mozambique said that 

they were not making further payments, or something like that.  

Do you remember that testimony?

A That was October 2016, I believe.

Q October 2016?

A Yes.

Q Do you remember that in June of 2017, NWI purchased more 

eurobonds, notwithstanding whatever you learned in that call?

A We may have.

Q Isn't it correct that NWI purchased more eurobonds as 

recently as March 20 of 2018?

A I don't recall.

MR. SCHACHTER:  Mr. McLeod, can we please put up 

that purchase, Defense Exhibit 10647?

(Exhibit published to the jury.)

Q Do you see the purchase at the bottom of that page, 
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June 21, 2018?

A I do not.

Q Do you see the last purchase, June 21, 2018?

A That was not for any of the funds that I'm managing.

MR. SCHACHTER:  Put that back up, though, 

Mr. McLeod.

A That could have been different portfolio managers.  Looks 

like it could have been for the uses fund.

Q I see.  But it's still NWI; isn't that correct. 

A Yes.

Q So, NWI, that's your firm?

A It is.

Q So, even though you may not have individually made a 

decision to purchase as recently as March 20, 2018, your firm 

did; isn't that correct?

A It appears that way.

Q Now, you said, I believe, that NWI lost 3.2 -- 

By the way, you built up a position of about 

$70 million; is that correct?

A That's correct.

Q And I believe that you said that NWI had a total loss of 

about $3.2 million; is that correct?

A Yes.

Q Is it possible that you're incorrect about that?

A It's possible.  It's always possible.  Those are from our 
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firm's records, so I only have our firm's records to go by.

Q I'm going to show you, sir, Government Exhibit -- 

MR. SCHACHTER:  May I have just a moment?

Q I'd like to show you Defense Exhibit -- I'm sorry.  One 

more thing. 

Do you remember Mr. Bini showed you Government 

Exhibit 766, which is a price chart?

A Yes.

(Exhibit published to the jury.)

MR. SCHACHTER:  Your Honor, may we just dim the 

lights for just a moment?

THE COURT:  You may.

Q This is a price chart that Mr. Bini showed you that fell 

by the end of 2016; is that correct?

A Correct.

Q I'd like to show you in evidence Defense Exhibit 10668, 

which is a price chart that goes after the end of 2016.

(Exhibit published to the jury.)

Q Do you see that, sir?

A Yes.

Q Do you see that although the price of the eurobonds fell 

at the end of 2016, that it then subsequently climbed; do you 

see that?

A Yes.

THE COURT:  You have to let him finish, go ahead.
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Q Yes, you do?

A Yes, I do.

Q Let's just return to the calculation of your loss or what 

may be your profit.

I'd like to show you Defense Exhibit -- 

MR. SCHACHTER:  May we lift the lights again, your 

Honor?

THE COURT:  Yes, of course. 

Mr. Jackson.  

Q -- to show you Defense Exhibit 10647. 

Do you see where the first tab is labeled "P&L"?

A Yes.

(Continued on the following page.) 
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CROSS-EXAMINATION

BY MR. SCHACHTER: (Continuing.) 

Q And that's what you described as profit and loss; is that 

correct? 

A Correct. 

Q And this shows the total loss of $3.2 million, 

approximately; is that right? 

A Correct. 

Q Certain funds made money and certain funds lost money; is 

that correct? 

A That's correct. 

Q And then the next tab is labeled Trade Data.  

Do you see that? 

A Yes. 

Q And that's the one where we saw the last trade as 

recently as June 21st of 2018; is that correct? 

A Yes. 

Q And if we look in Column C -- I'm sorry, Government -- do 

you see where it lists the LPN purchases? 

A What you have highlighted are not LPN purchases. 

Q You see where it says MOZ23?  That's 2023? 

A Yeah, those are not the LPNs. 

Q I'm sorry, the Eurobonds.  I apologize.

A Correct.

Q And so both of those represent the -- the MOZ23, those 
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are the Eurobonds; is that correct? 

A Correct. 

Q And now, if we can look at the LPN interest payment.  

Do you see where it says, Paid Interest? 

A Yes. 

MR. SCHACHTER:  And, Mr. McLeod, can we just tally 

in the spreadsheet the total amount of interest paid on the 

Eurobonds? 

MR. BINI:  Objection, Your Honor. 

THE COURT:  Yes, sustained. 

BY MR. SCHACHTER:

Q Sir -- 

THE COURT:  You are not testifying, so...

Q Sir, isn't it correct that the actual paid interest that 

NWI received on the Eurobonds was a total of $4.3 million? 

A I don't.  I don't know. 

Q If it is -- 

A When we -- 

THE COURT:  Have you completed your answer?  When 

you said you don't know. 

THE WITNESS:  I don't know. 

THE COURT:  Good, next question. 

BY MR. SCHACHTER:

Q If the interest received was $4.3 million then NWI 

ultimately made a little bit more than a million dollars on 
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its investment; it didn't have any losses, did it? 

A That sounds incorrect.

MR. SCHACHTER:  I have no further questions.  

Thank you, Mr. Kaplan. 

THE COURT:  Any redirect?  

MR. BINI:  Just very briefly.  

REDIRECT EXAMINATION 

BY MR. BINI: 

Q Mr. Kaplan, defense counsel asked you some questions 

regarding NWI's investors.  

Do you remember that?  

A Yes. 

Q And he showed you some documents that you don't deal 

with, right? 

A That's correct. 

Q But what you do deal with is investment decisions on 

behalf of your clients; is that right, sir? 

A Yes. 

Q And you mentioned that NWI is a fiduciary for its 

clients; is that right? 

A Yes, we are. 

Q Does that mean that you have discretion to make 

investment decisions on behalf of your clients without 

consulting with them, sir? 

A That's correct. 
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Q And as a fiduciary, do you have an obligation to act in 

the best interest of your clients? 

A We do. 

Q Is that important to you, sir? 

A Very important. 

Q Would you ever purposely invest your client's funds in a 

bond where the contractor was paid millions of -- that were 

paid millions of dollars to Mozambican officials and the 

Credit Suisse bankers who put the bond together? 

A No, it would not. 

MR. BINI:  No further questions. 

THE COURT:  Thank you, sir, you may step down.  

(Witness excused.) 

THE COURT:  Ladies and gentlemen of the jury, 

ordinarily we take our 15-minute break here, then you come 

back and you have a hard stop at five, so I'm going to 

exercise my judicial prerogative, excuse you for the day.  We 

will see you tomorrow morning at 9:30.  We have one more, I 

believe, one more Government witness and the Government will 

conclude it's case, then we will have some business with the 

lawyers and then the defense will begin to put on its case, so 

do not talk about the case yet.  Getting close, we're almost 

there, and I thank you for your patience.  See you tomorrow 

morning at 9:30.  

Thank you.  
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(Jury exits.) 

THE COURT:  Thank you.  You may be seated, ladies 

and gentlemen.  

The jury has left the courtroom, the witness has 

completed testimony, and the defendant is still present.  

Do we have any procedural issues we need to address 

today before we resume tomorrow at 9:30 in the morning?  

MR. JACKSON:  Your Honor, we have one that we would 

like to bring up. 

THE COURT:  Yes. 

MR. JACKSON:  Your Honor, we understand that the 

Government's final witness is going to be Agent Haque and we 

have -- the Government has identified for us a number of 

summary charts that it intends to introduce through Agent 

Haque and we understand that the primary purpose of her 

testimony is to introduce those summary charts and go through 

those charts.  We don't expect to have any objection to the 

introduction of those charts.  

The Government has also identified certain 

documents, like e-mails and text messages and such, that it 

intends to read through Agent Haque's.  We would like to voice 

an objection to that, Your Honor, because we think that, as 

the Court has emphasized, the jury's time is valuable; they 

have already spent three days with an agent reading through 

messages.  We don't think that there's any reason for them to 

erwan seznec
UNe nouvelle journée commence

erwan seznec
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go through more reading of messages with this witness when 

they can admit them, we won't object to them, they can use 

them in their summation, and then we will be able to use 

tomorrow efficiently to get through the witnesses that we have 

prepared to begin testifying as soon as we finish our business 

with the Court. 

THE COURT:  What's your response?  

MR. BINI:  Your Honor, other than some BBM messages 

regarding the exchange, the Government doesn't plan to read 

any of the e-mails that it's admitting. 

THE COURT:  Good.  Anything else?  

MR. BINI:  Your Honor, we would just note that we 

provided defense counsel and the Court with Mozambican law 

that we believe supports the instruction as given and 

Ms. Nielson is ready to address that if you wish to hear 

further -- 

THE COURT:  Why don't we address that tomorrow 

morning.  Make sure you've given your adversary time to look 

at the statute -- 

MR. BINI:  Yes, Your Honor. 

THE COURT:  -- they haven't seen it, and perhaps 

they will rethink their characterization of the statute as 

civil in light of having an opportunity overnight to read it.  

We can start tomorrow with that.  

I also will rule tomorrow with respect to the 
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motions in limine concerning the challenge of the testimony of 

Pearse and same through the revisitation of discrepancies, 

real or imagined, between their testimony and the 302 

statements.  So I will address that and rule on that tomorrow 

morning, as I indicated I would.  

Anything else?  

MR. BINI:  Your Honor, I would just note that we 

have a couple of stipulations and a few exhibits that we will 

seek to move in immediately before the agent's testimony, so 

Ms. Moeser will do that along with Mr. Mehta, if that's okay 

with the Court, tomorrow morning and then we will call the 

agent and rest. 

THE COURT:  That's fine with the Court. 

Defense counsel?  

MR. JACKSON:  No, no further issues, Your Honor. 

THE COURT:  Okay.  Thank you, I will see you 

tomorrow morning at 9:30, folks. 

MR. BINI:  Thank you, Judge. 

MR. JACKSON:  Thank you, Your Honor.  

(Matter adjourned to November 13, 2019, 9:30 a.m.)

   oooOooo
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(In open court; jury not present.)

(Defendant enters the courtroom.)

COURTROOM DEPUTY:  Criminal cause for trial, United 

States v. Boustani.

State your appearances, please. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Lillian DiNardo, Katherine Nielsen, and Special Agent Angela 

Tassone for the United States. 

THE COURT:  Good morning.  

MR. BINI:  Good morning, your Honor.  You may be 

seated.  And you may be seated in the public as well. 

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.  

Good morning, your Honor. 

THE COURT:  Good morning.  

MR. SCHACHTER:  Good morning, your Honor.  Michael 

Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning, Mr. Boustani, welcome 

back.  

MR. DISANTO:  Phil DiSanto on behalf of 

Mr. Boustani.  

MR. MCLEOD:  Ray McCleod on behalf of Mr. Boustani.  

Good morning, your Honor. 

THE COURT:  You may be seated as well.  Thank you 

all for you patience.  As counsel undoubtedly know because our 
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computers have been busy, I've granted a number of orders this 

morning with respect to the outstanding issues, motions in 

limine, and other issues that were before us that's consumed a 

portion of the morning time.  

I think where we are now before we call in the jury 

is we should complete our review of the proposed jury 

instructions.  I believe the open issue that the Government 

wished to address had to deal with question of the Mozambique 

statute at issue and whether it was or was not civil or 

criminal in nature.  There was some ambiguity about that the 

other day.  

The defense counsel indicated in their view it was 

civil.  The Government indicated in their view it was perhaps 

civil and criminal.  Analogous, I guess, to a certain 

Securities and Exchange statutes and regulations here in the 

United States.  

So I guess I said that we would have clarity on that 

point and I asked counsel to address it.  So let me hear first 

from the Government with respect to your understanding of the 

particular statute at issue.  

MS. NIELSEN:  Your Honor, as we stated yesterday, 

the Government understands from its expert that this statute 

has both civil and criminal aspects.  The Government has 

provided to the Court and to defense counsel a certified 

English translation of some of the portions of that law that 
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have criminal terms of imprisonment and fines. 

THE COURT:  Up to two years, I believe.

MS. NIELSEN:  Yes, Your Honor.  There are several 

provisions that have individual imprisonment and fine 

provisions in that law. 

THE COURT:  So your position is that it is criminal.

MS. NIELSEN:  Correct. 

THE COURT:  At least in part.

MS. NIELSEN:  Correct. 

THE COURT:  Let me hear from defense counsel.  What 

is your having seen the statute. 

MR. SCHACHTER:  Your Honor, it is not criminal.  And 

if I may hand up just a couple things to the Court. 

THE COURT:  You don't have to hand them up, just 

describe what your position is. 

MR. SCHACHTER:  Sure.  The Government's translation, 

first of all, the Court's jury instructions that the 

Government had proposed references Article 40 of the Public 

Probity Law of the Article 40 of Law 16, 2012.  What the 

Government is citing to the Court is a completely different 

provision. 

THE COURT:  You think that provision differs, 

though, it may be applicable in this case. 

MR. SCHACHTER:  I'm sorry, your Honor, let me try to 

be clearer.  
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The portion that they cite, and they ask the Court 

to rely on, in instructing the jury on Mozambique bribery is 

not a criminal statute. 

THE COURT:  Let me stop you right there.  Do you 

agree with that characterization?  

MS. NIELSEN:  No, Your Honor.  So I think that what 

counsel is trying to say is that the subdivision of this law 

that we have cited does not in and of itself contain a penalty 

provision, but that is not unusual even in U.S. laws where 

there are provisions of subpoints in any part of the USC code 

that we look at, not all of them contain an imprisonment term 

or a fine. 

THE COURT:  Let me ask this in a very old school, 

basic way.  

If I violate this statute, can a policeman arrest 

me, and if I am convicted, can I be sent to prison or jail, 

yes or no?  Yes or no?  In your view.

MS. NIELSEN:  For a violation of 16-2012 if you 

violate a part of it, yes. 

THE COURT:  What is your response?  

MR. SCHACHTER:  That's absolutely incorrect, your 

Honor.  

The Public Probity Law lays out a whole bunch of 

things that it requires public officials in Mozambique.  For 

example, a Duty of Decorum is laid out in Article 17.  A Duty 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
Official Court Reporter

3510

of Efficiency is laid out in Article 2.  This is all part of 

the same law and it just lays out a whole bunch of things that 

public officials are supposed to do.  

If the public official violates, for example, 

Article 17, the Duty of Decorum or the Duty of Efficiency that 

is also a violation of the Public Probity Law. 

THE COURT:  What if the official takes bribes and 

kickbacks?  

MR. SCHACHTER:  That is not addressed by the Public 

Probity Law. 

THE COURT:  Is it addressed somewhere else?  

MR. SCHACHTER:  Correct.  And the Court is 

instructing the jury on a different provision.  This 

provision, Article 40 of law 16-2012 is just a citation to 

this Public Probity Law.  Article 40 is no more a criminal 

provision than Article 17 which addresses the duty of decorum 

or the Duty of Efficiency in Article 2.  

THE COURT:  Okay.  Let me ask the Government.  What 

is your response to that argument?  

MS. NIELSEN:  As we noted in the filings to the 

Court, the citation that the Government uses to the law 

16-2012 and to the Article 40 in that law is designed to 

provide some guidance as to what is a violation of a duty, 

what is an unlawful act in relation to the other Mozambican 

laws that have been discussed in the jury instructions because 
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this is an unusual, it is not an common way in American law to 

describe what would lead to a violation of the bribery laws of 

Mozambique. 

MR. SCHACHTER:  I'd also note that Judge Susano does 

not claim that this is a criminal statute.  She says that it 

is a law that seems to describe, just like the Duty of 

Decorum, certain duties of public officials.  It is not a 

criminal to statute.  The Government notes a separate article, 

which is not being relied upon in the Court's jury 

instructions, which is a different statute dealing with 

different things which does have a criminal statute that does 

have a criminal penalty.  That does not make Article 40 which 

the Government has urged the Court to rely upon a criminal 

statute.  

Article 40 is no more a criminal statute than the 

Duty of Decorum or the Duty of Efficiency.  It may be helpful, 

your Honor, if the Court wishes at some point, we have the 

translation of the entire Public Probity Law so the Court can 

see how Article 40, the one that the Government is urging, 

fits into just the rest of the duties that are laid out in 

this Mozambican Public Probity Law. 

THE COURT:  What is your response?  

MS. NIELSEN:  Your Honor, the Government has already 

provided in Exhibit F2, I believe, it's Government's filing 

2012 the part of the law 16-2012 that includes Article 40 that 
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we've stated and yesterday provided some remaining provisions 

that indicate that this law also has criminal aspects. 

THE COURT:  I'm going to overrule the objection of 

the defense, but your objection is certainly noted for the 

record and preserved for public purposes.  

Is there anything else that we need to address 

before we get to what has been described as Court 2 which is 

the notice of decision of verdict form that I've provided.  

Any objection to that from the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Any objection to that from the defense 

counsel?  That's the form that says, "We have reached a 

verdict," and the foreperson of the jury will sign to and 

bring to out. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  Now, with respect to Court 3 

which is the actual verdict form, any objection to that from 

the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Any objection from defense counsel?  

MR. JACKSON:  No, Your Honor.  

THE COURT:  All right.  So we've gotten those issues 

taken care of.  Are there any other issues that you believe we 

need to address before we bring the jury in?  

MR. BINI:  Not from for the Government. 
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THE COURT:  Defense?  

MR. JACKSON:  Your Honor, may we speak to the Court 

just very briefly?  It will take ten seconds at the sidebar. 

THE COURT:  Really?  

MR. JACKSON:  I'm very sorry, Judge, I have to. 

THE COURT:  We can do the white noise machine again.  

Sorry, ladies and gentlemen, and the public we are going to 

assault your ears. 

(Continued on the next page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
Official Court Reporter

3514

(Sidebar conference held on the record in the 

presence of the Court and counsel, out of the hearing of the 

jury.) 

MR. JACKSON:  I was actually going to say we can do 

this off the record if it's acceptable to Court.  

THE COURT:  I don't think so.  

MR. JACKSON:  Okay.  The only thing I was going to 

raise, Judge, and I don't want to -- I ate something this 

morning is. 

THE COURT:  Has disagreed with you?  

MR. JACKSON:  I'm totally fine.  

THE COURT:  You may need a sudden break?  

MR. JACKSON:  Exactly, your Honor. 

THE COURT:  All you have to do is say, "May I have a 

moment?"  and the answer will be yes.  That goes across the 

board.  Remember I am 69 years of age.  

MR. JACKSON:  Thank you, your Honor.  

(Sidebar discussion concludes.)

(Continued on the next page.)
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(In open court.) 

THE COURT:  We are ready to have the jury in.  

(Jury exits courtroom at 11:39 a.m.) 

THE COURT:  Good morning, ladies and gentlemen.  

Yes, it is still morning just barely.  Thank you for your 

patience.  

So I've had a number of conferences with the lawyers 

entered a number of orders which I suspect will move things 

along.  So, again, I appreciate your patience.  Please be 

seated and we will continue with the examination.  Can we have 

the witness brought forward and counsel back to the podium.  

MR. MEHTA:  Your Honor, we're going to read two 

stipulations into the record first and then we'll have our 

final exhibits and then close. 

THE COURT:  You may only do that if you pull the 

microphone closer to you and remember Vader, not Chris Rock, 

Annie Hall. 

MR. MEHTA:  Yes, Your Honor. 

THE COURT:  Thank you.  

MR. MEHTA:  Your Honor, may I?  

THE COURT:  You may. 

MR. MEHTA:  Thank you.  

THE COURT:  Make sure the microphone is on when 

you're up there.  It's a slightly different system.  

MR. MEHTA:  Your Honor, at this time, the Government 
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will read and move to admit Government Exhibit 1902, which is 

a stipulation between the parties.  

THE COURT:  Before you read it.  Any objection to 

the reading of 1902?  

MR. JACKSON:  No objection. 

THE COURT:  You may read it.  

MR. MEHTA:  Can we publish that for the jury as 

well?  

THE COURT:  Move its admission. 

MR. MEHTA:  Yes, Your Honor.  I move to admit 

Government Exhibit 1902. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection. 

THE COURT:  It's admitted.  You may publish to the 

jury. 

(Government's Exhibit 1902 was received in evidence 

as of this date.) 

THE COURT:  You might want to dim the lights, 

Mr. Jackson, on this one.  

MR. MEHTA:  It is hereby stipulated and agreed by 

and between the United States of America and the defendant, 

Jean Boustani, through the undersigned counsel that if called 

as a witness, Paul Parseghian, P-a-r-s-e-g-h-i-a-n, would 

testify that:  

(A) He is a managing director at PGIM, Inc., 
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Prudential, and Global Head of Operations and Systems, 

PGIM Fixed Income.  

(B) Government Exhibit 1127 is a record of trading 

activity for Prudential Securities Group, Prudential, in the 

securities Mematu, M-e-m-a-t-u, 6.305, 11 Sep.  2020 also 

identified as XSO969351450 and known as the EMATUM LNP and, 

Mozam, M-o-z-a-m, 10.500 18-Jan 2023 also identified as 

XS1391003446 and XS13003529 and known as the "Mozambique Bond" 

between October 2013 and September 2018.  

(I) Each of the trades was conducted by a Prudential 

employee who is located in New Jersey when conducting the 

trades.  The Prudential employee who conducted the trades 

received the EMATUM offering circular and Mozambique teaser 

from VTB Capital.  

(2), Prudential conducted trades for certain 

U.S.-based clients including, but not limited to, the Iowa 

Public Employees Retirement System, EM Portfolio, the State of 

Wisconsin Investment Board, the National Railroad Retirement 

Investment Trust, and the Pension Benefit Guaranty 

Corporation.  

Prudential, through certain onshore investment 

funds, invested money in the EMATUM LPN and Mozambique bond on 

behalf of these U.S.-based clients in the secondary market.  

After the EMATUM LPNs were exchanged for the 

Mozambique bond, Prudential invested money in the Mozam bond 
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on behalf of certain U.S.-based clients such as the National 

Railroad Retirement Investment Trust pursuant to Rule 144-A.  

(4) As of September 11, 2018, Prudential, on behalf 

of its clients, including U.S.-based clients investing with 

onshore funds held Mozambique bonds valued at $19,607,000 in 

face value and $16,326,022.96 in market value.  Of this total, 

Prudential held $5,062,000 in face value and $4,202,290 in 

market value in the 144A securities through onshore 

U.S. funds.  

And if we could publish Exhibit 1127 in evidence. 

THE COURT:  The Court approves the stipulation and 

will so order it.  And, ladies and gentlemen of the jury, you 

will be able to take it into the jury room if you want to see 

it during the course of your deliberations.  

Yes, sir.  Next. 

MR. MEHTA:  Yes, Your Honor.  Next, I move into 

evidence Government Exhibit 1903. 

THE COURT:  Any objection to 1903?  

MR. SCHACHTER:  No objection. 

THE COURT:  It's admitted.

(Government's Exhibit 1903 was received in evidence 

as of this date.) 

THE COURT:  You may publish it to the jury. 

MR. MEHTA:  It is hereby stipulated and agreed by 

and between the United States of America and the defendant, 
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Jean Boustani, through the undersigned counsel that if called 

as a witness, Kyle DiGangi, D-i-g-a-n-g-i, would testify that:  

(A) He is Deputy Chief Compliance Officer and 

Counsel at AllianceBernstein.  

(B) Government Exhibit 610 is a record of trading 

activity for AllianceBernstein in the securities Mematu, 

6.305, 11 Sep.  2020 known as the EMATUM LPN.  And Mozam 

10.500, 18 Jan 2023 known as the "Mozambique bond."  Together 

the EMATUM securities between September 2013 and 

November 2016.  

(1) Each of the trades was conducted by an 

AllianceBernstein employee who is located in New York when 

conducting the trades.  

(2) AllianceBernstein conducted trades for certain 

U.S.-based clients including, but not limited to, onshore 

United States-based investment funds and invested money in the 

EMATUM securities on behalf of these U.S.-based clients in the 

secondary market.  

These U.S.-based clients include the Teachers 

Retirement System of Louisiana, Sprint Retirement Pension 

Plan, Citigroup Pension Plan, Central States Pension Fund, AB 

Emerging Market Multi-Asset Fund, AB Emerging Markets 

Multi-Asset Fixed Income.  AB Global High Income Fund, and the 

AllianceBernstein High Income Fund.  

And if we could publish Exhibit 610 in evidence as 
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well for the jury. 

THE COURT:  Yes, you may.  Without objection.  It's 

in evidence.  

(Government's Exhibit 610 was received in evidence 

as of this date.) 

MR. MEHTA:  And if we could scroll down to see the 

total trading loss.  $22 million, approximately.  

Your Honor, we will now call our next witness. 

THE COURT:  Thank you.  

MS. MOESER:  Good morning, your Honor.  If I may, 

we'd like to admit a few business records at this time and 

then call our final witness. 

THE COURT:  All right.  Any objection?  We'll ask 

for objections as you call out the numbers. 

MS. MOESER:  Thank you, your Honor.  Government's 

Exhibit 2.  

THE COURT:  Any objection?  

MR. JACKSON:  No objection, your Honor, your Honor. 

THE COURT:  Admitted.  

(Government's Exhibit 2 was received in evidence as 

of this date.) 

MS. MOESER:  Government Exhibit 11. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 
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(Government's Exhibit 11 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 14. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 14 was received in evidence 

as of this date.) 

MS. MOESER:  Government Exhibit 15. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 15 was received in evidence 

as of this date.) 

MS. MOESER:  Government Exhibit 80. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 80 was received in evidence 

as of this date.) 

MS. MOESER:  Government Exhibit 203. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 203 was received in evidence 
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as of this date.) 

MS. MOESER:  Government Exhibit 205. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 205 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 210. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 210 was received in evidence 

as of this date.) 

MS. MOESER:  Government Exhibit 213. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 213 was received in evidence 

as of this date.) 

MS. MOESER:  Government Exhibit 214. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 214 was received in evidence 

as of this date.) 
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MS. MOESER:  Government Exhibit 215-A. 

THE COURT:  Objection. 

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted.

(Government's Exhibit 215-A was received in 

evidence as of this date.)  

MS. MOESER:  Government's Exhibit 225. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 225 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 247. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 247 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 250. 

THE COURT:  Objection. 

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 250 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 307. 
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THE COURT:  Objection. 

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 307 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 308. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 308 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 311. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 311 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 312. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 312 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 313. 

THE COURT:  Objection?  
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MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 313 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 2175. 

THE COURT:  Objection?  

MR. JACKSON:  Objection, your Honor.  

MS. MOESER:  Shall we continue the list?  

THE COURT:  If you still got more to go, yes, and 

keep going and pull aside the ones which have objections and 

we'll discuss them at sidebar.  

Keep rolling. 

MS. MOESER:  Government's Exhibit 2197. 

THE COURT:  Objection. 

MR. JACKSON:  Objection, your Honor. 

THE COURT:  Sidebar. 

MS. MOESER:  Government Exhibit 2198. 

THE COURT:  Objection. 

MR. JACKSON:  Objection, your Honor. 

THE COURT:  Sidebar. 

MS. MOESER:  Government Exhibit 2433. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 2433 was received in evidence 
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as of this date.) 

MS. MOESER:  2433-A. 

THE COURT:  Objection. 

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 2433-A was received in 

evidence as of this date.) 

MS. MOESER:  2502. 

THE COURT:  Objection?  

MR. JACKSON:  No. 

THE COURT:  Admitted. 

(Government's Exhibit 2502 was received in evidence 

as of this date.) 

MS. MOESER:  Government Exhibit 2732. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted.

(Government's Exhibit 2732 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 2732-A. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 2732-A was received in 

evidence as of this date.) 
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MS. MOESER:  Government's Exhibit 2732-B. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 2732-B was received in 

evidence as of this date.) 

MS. MOESER:  Government Exhibit 2735. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 2735 was received in evidence 

as of this date.) 

MS. MOESER:  Government Exhibit 2917. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 2917 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 5085. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 5085 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 5085-A. 
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THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 5085-A was received in 

evidence as of this date.) 

MS. MOESER:  Government Exhibit 5085-B. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 5085-B was received in 

evidence as of this date.) 

MS. MOESER:  Government's Exhibit 5085-C. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 5085-C was received in 

evidence as of this date.) 

MS. MOESER:  Government's Exhibit 5085-D. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 5085-D was received in 

evidence as of this date.) 

MS. MOESER:  Government's Exhibit 5085-E. 

THE COURT:  Objection?  
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MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 5085-E was received in 

evidence as of this date.) 

MS. MOESER:  Government's Exhibit 5085-F. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 5085-F was received in 

evidence as of this date.) 

MS. MOESER:  Government's Exhibit 5174. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 5174 was received in evidence 

as of this date.) 

MS. MOESER:  And Government's Exhibit 5175. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 5175 was received in evidence 

as of this date.)  

THE COURT:  Now, do you want to deal with the 

objected documents now, or do you want to proceed with the 

jury now?  
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We need to address these now before the next 

witness?  If that's what you want we'll address them.  You 

tell me. 

MR. JACKSON:  I suggest we deal with them at break. 

THE COURT:  Sorry, ladies and gentlemen, I got them 

close.  You know how it goes.  

Sidebar. 

MR. JACKSON:  No, your Honor.  I think if the 

Government can go forward we can deal with this during one of 

the jury's breaks, your Honor. 

THE COURT:  All right.  Does that strike you since 

you're the one examining the witness, I don't want to run into 

the objection five minutes in so you tell me, Counsel. 

MS. MOESER:  That's satisfactory, your Honor. 

THE COURT:  So can we have a live witness now?  

MS. MOESER:  Your Honor, the Government calls 

Special Agent Fatima Haque. 

(Witness takes the witness stand.) 

COURTROOM DEPUTY:  Raise your right hand.

F A T I M A  H A Q U E, called by the Government, having 

been first duly sworn, was examined and testified as 

follows: 

THE WITNESS:  I do. 

THE COURT:  Please be seated, Special Agent.  

You've been in this courtroom, you know how this 
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works, okay?  Pull the microphone towards you.  Speak clearly 

and distinctly into it.  State and spell your name, ensure 

that little green light is on, and then counsel will inquire. 

THE WITNESS:  Fatima Haque.  F-a-t-i-m-a.  

H-a-q-u-e. 

THE COURT:  Thank you.  You may inquire. 

MS. MOESER:  Thank you, your Honor.  

DIRECT EXAMINATION

BY MS. MOESER: 

Q Good morning, Special Agent Haque.  

A Good morning. 

MS. MOESER:  At this time I'd like to admit a few 

exhibits, not business record. 

THE COURT:  You said admit not omit?  

MS. MOESER:  Admit, your Honor. 

THE COURT:  I wanted to be clear.  

Go ahead. 

MS. MOESER:  Yes, your Honor.  

Government's Exhibit 1761-B through -- 

THE COURT:  Any objection to that?  

MR. JACKSON:  Your Honor, we have no objection to B 

through F. 

THE COURT:  Just give numbers straight. 

MS. MOESER:  1761-B through 1761-F, your Honor. 

THE COURT:  Any objection?  
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MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 1761-B through 1761-F was 

received in evidence as of this date.)  

THE COURT:  You may publish those. 

MS. MOESER:  Government's Exhibit 3071. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 3071 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 2516. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 2516 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 2768. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 2768 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 2802 and 2802-A. 

THE COURT:  Objection?  
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MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 2802 and 2802-A was received 

in evidence as of this date.) 

MS. MOESER:  Government's Exhibit 2792 and 2792-A. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 2792 and 2792-A was received 

in evidence as of this date.) 

MS. MOESER:  Government's Exhibit 2879. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 2879 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 2978-B. 

THE COURT:  Objection?  

MR. JACKSON:  We have an objection, your Honor. 

THE COURT:  You have an objection?  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  All right.  Put it to the side.  We'll 

do a sidebar on that one.  

Go ahead. 

MS. MOESER:  Government's Exhibit 3187. 
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THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 3187 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 3188. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 3188 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 3216. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 3216 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 3216-A. 

THE COURT:  Objection?  

MR. JACKSON:  No objection. 

THE COURT:  Admitted. 

(Government's Exhibit 3216-A was received in 

evidence as of this date.) 

MS. MOESER:  Government's Exhibit 3217. 

THE COURT:  Objection?  
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MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 3217 was received in evidence 

as of this date.) 

MS. MOESER:  Government's Exhibit 3218. 

THE COURT:  Objection?  

MR. JACKSON:  Objection, your Honor.

THE COURT:  Sidebar on that one, okay.

Next.  

MS. MOESER:  Government's Exhibit 3211. 

THE COURT:  Any objection?  

MR. JACKSON:  Objection, your Honor. 

THE COURT:  Sidebar.  

MS. MOESER:  And Government's Exhibit 3212. 

THE COURT:  Objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted.  

(Government's Exhibit 3212 was received in evidence 

as of this date.) 

THE COURT:  Now, do you want to do the sidebar now 

before you start with the special agent, or do we want to deal 

with those documents before we have our break in about half an 

hour. 

MS. MOESER:  Your Honor, we could deal with the 

documents during the break. 
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THE COURT:  All right.  

MS. MOESER:  Okay. 

THE COURT:  That's what we will do.  

MS. MOESER:  Thank you, your Honor.  

DIRECT EXAMINATION

BY MS. MOESER: 

Q Good morning, Special Agent Haque.  

A Good morning. 

Q Where do you work? 

A The Federal Bureau of Investigation. 

Q Is that sometimes called the FBI? 

A It is. 

Q How long have you work for the FBI? 

A Approximately five years. 

Q What's your title? 

A Special Agent. 

Q How long have you been a special agent? 

A Approximately two years. 

Q What did you do before you were a special agent at the 

FBI? 

A I worked in a support and analytical position in the 

Cyber Division. 

Q What's your educational background? 

A I have a Bachelors in Cognitive Science and Psychology 

from the University of Virginia and a Masters in Forensic 
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Psychology from John Jay College in New York. 

Q What is the special agent at the FBI do? 

A A special agent investigates federal crime. 

Q When you became a special agent for the FBI, did you 

receive any training? 

A I did. 

Q What kind of training? 

A I received a five-month training down at Quantico, 

Virginia and subsequent to that I received on-the-job online 

and in-person training related to white collar investigations. 

Q Are you assigned to a particular unit at the FBI? 

A I am. 

Q What unit? 

A Securities Fraud and Money Laundering Squad. 

Q Are you familiar with the investigation into the 

defendant, Jean Boustani? 

A I am. 

Q Are you familiar with the Proindicus, EMATUM, and MAM 

deals? 

A Yes. 

Q What role are you playing in the investigation?

A I am one of the case agents. 

Q What's a case agent? 

A Case agent is the agent assigned to a specific 

investigation. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

F. Haque - Direct/Ms. Moeser

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
Official Court Reporter

3538

Q How long have you been working on the investigation as a 

case agent? 

A Approximately one and a half years. 

Q Was the investigation already ongoing when you joined it? 

A Yes. 

Q As a case agent, how did you gather evidence in the 

investigation? 

A Through search warrants and subpoenas as well as 

interviews. 

Q Did you review records received in the investigation? 

A Yes. 

Q What kind of records? 

A E-mails, bank records, and various business records. 

Q Did there come a time when certain defendants pled 

guilty? 

A Yes. 

Q Did you interview and gather evidence from them as well? 

A I did. 

Q When you interview witnesses, what do you do? 

A We ask them questions about the investigation. 

Q Do you record the interviews? 

A No.  

Q Do you take notes on the interviews? 

A Yes. 

Q Are those notes a verbatim transcript? 
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A No.  

Q Do you show witnesses interviews you've done with other 

witnesses? 

A We do not. 

Q Do you tell them what other witnesses have said? 

A No.  

Q Do you show witnesses documents that they are not on? 

A We do not. 

Q Why not? 

A Because we don't want witness testimony to be tainted by 

the experience of other witnesses. 

Q Have you also been present during this trial and heard 

testimony of witnesses in this trial? 

A I have. 

Q So let's focus on the EMATUM project.  Are you familiar 

with the EMATUM Exchange? 

A Yes. 

Q What is it? 

A It was the exchange of loan participation notes into 

Eurobonds for EMATUM. 

Q Are you familiar with the Road Show? 

A Yes. 

Q What is the Road Show?

A It was a meet -- it was a series of meetings between 

investors and EMATUM and Mozambican officials and bankers. 
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Q Where did the road show take place? 

A London and New York. 

Q And when, approximately, when did the Road Show take 

place? 

A March of 2016. 

MS. MOESER:  Your Honor, at this time, I'd seek the 

Court's permission to publish Government's Exhibit 1901 a 

stipulation between the parties regarding certain travel. 

THE COURT:  Any objection to 1901?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Any objection to its admission?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  It's admitted. 

(Government's Exhibit 1901 was received in evidence 

as of this date.) 

THE COURT:  You may publish.  

Q Special Agent Haque, can you read Government 

Exhibit 1901? 

A It is hereby stipulated and agreed by and between the 

United States of America and the defendant Jean Boustani, 

through the undersigned counsel that:  

1.  Antonio do Rosario, Adriano Maleiane -- 

THE COURT:  Vader. 

THE WITNESS:  I apologize. 

THE COURT:  Not Rock, not Wanda Sykes, Vader. 
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A Adriano Maleiane and Adriano Ubisse traveled to John F. 

Kennedy Airport in the Eastern District of New York on 

March 14, 2016, and from John F. Kennedy Airport in the 

Eastern District of New York on March 16, 2016.  

a. Government Exhibit 1834 shows that Antonio 

do Rosario (i) was a first class passenger on Flight BA183 

from London (Heathrow Airport) to New York (John F. Kennedy 

Airport on March 14, 2016) and (ii) flew from New York (John 

F. Kennedy Airport) to Johannesburg, South Africa on Flight 

SA204 on March 16, 2016.  

Can you scroll up?  

b. Government Exhibit 1836 Shows That Adriano 

Maleiane (i) was a First Class passenger on Flight BA183 from 

London (Heathrow Airport) to New York (John F. Kennedy 

Airport) on March 14, 2016.  And (ii) flew from New York (John 

F. Kennedy Airport) to Johannesburg, South Africa on Flight 

SA204 on March 16, 2016.  

C. Government Exhibit 1840 shows that Adriano Ubisse 

(i) was a Club World passenger on Flight BA183 from London 

(Heathrow Airport) to New York (John F. Kennedy Airport) on 

March 14, 2016.  And (ii) flew from New York (John F. Kennedy 

Airport) to Johannesburg, South Africa on Flight SA204 on 

March 16, 2016.  

MS. MOESER:  Your Honor, may the record reflect the 

admission of Government's Exhibit 1834, 1836, and 1840 by 
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stipulation. 

THE COURT:  Any objection?  Repeat the numbers 

again, please. 

MS. MOESER:  1834, 1836, and 1840. 

THE COURT:  Any objection. 

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted.  

(Government's Exhibit 1834, 1836, and 1840 was 

received in evidence as of this date.) 

THE COURT:  You may publish.  

MS. MOESER:  We don't need to publish them at this 

time, your Honor, they're reflected in the stipulation.  

Thank you. 

THE COURT:  You're welcome.  

MS. MOESER:  Your Honor, at this time, I would seek 

to publish Government's Exhibit 174-1, 174-2, 174-3 which are 

three documents the Court took judicial not of on October 7th 

via ECF 250. 

THE COURT:  All right.  I'm going to allow those to 

be published.  

(Government's Exhibit 174-1, 174-2, 174-3 was 

received in evidence as of this date.) 

Ladies and gentlemen of the jury, occasionally, the 

Court will take judicial notice of a document and you'll be 

allowed to see it.  It's not anything other than something 
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that the Court took judicial notice of.  An example might be 

an MTA schedule with respect to train lines.  So we're not 

going to call in someone from the MTA.  We waste a lot of 

your time, we don't want waste all your time.  There are some 

things I will take judicial notice of.  Not the core things 

but things that are relevant and will save some time.  That's 

the background, I took judicial notice of this for what it's 

worth, okay?  Remember whose taking notice of it, just me.  

All right.  You may publish.  

MS. MOESER:  Thank you, your Honor.  

Ms. DiNardo, can you publish Government 

Exhibit 174-1, please?  You can go to Page 2.  Blow up the 

top.  

EXAMINATION BY

MS. MOESER:

(Continuing.) 

Q Special Agent Haque, what's Government Exhibit 174-1? 

A This is a document from the Republic of Mozambique in 

Portuguese. 

Q And can we publish Government's Exhibit 174-3, 

Ms. DiNardo.  Can we go to the second page.  

Special Agent Haque, what's 174-3? 

A Certificate of translation. 

Q And can we publish Government's Exhibit 174-2, please, 

Ms. DiNardo.  And can we blow up the top.  
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Special Agent Haque, what's Government's Exhibit 

174-2? 

A Translation of the first document. 

Q Ms. DiNardo, can we go to the last page, please.  Can you 

blow up the top paragraph.  

Special Agent Haque, can you please read the 

decision in Government's Exhibit 174-2? 

A Therefore, the constitutional counsel declares the acts 

inherent in the loan contracted by EMATUM, S.A. and their 

respective sovereign guaranty granted by the government in 

2013 null and void with all its legal consequences. 

Q Can you read the next sentence, please? 

A Record notify and published it.  So ordered. 

Q Thank you.  You can take that down, Ms. DiNardo.  

THE COURT:  What's the date?  Go back to it for a 

second.  Just note the date on the bottom of the document. 

THE WITNESS:  June 3, 2019.  Maputo. 

Q Special Agent Haque, did you prepare some summary 

exhibits in this case? 

A I did. 

Q Did you work on those with others? 

A Yes.  I work on them with the prosecution team. 

Q Did you prepare multiple drafts of some of the summary 

exhibits? 

A Yes. 
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Q Why? 

A As I worked on them, I wanted to clarify and add certain 

things. 

Q As part of this investigation, did the FBI identify the 

defendant's personal e-mail address? 

A Yes. 

Q What kind of e-mail address was to? 

A It was a G-Mail address. 

Q How did the FBI identify the defendant's G-Mail address? 

A Through his communication with Credit Suisse. 

Q Did you obtain the defendant's G-Mail? 

A Yes. 

Q How? 

A Through a court-issued search warrant. 

Q Did you get information in addition to e-mails in 

response to the court-issued search warrant on the defendant's 

G-Mail? 

A We did. 

Q What other kinds of information did you receive? 

A Messages from his Blackberry. 

MS. MOESER:  Your Honor, at this time, the 

Government would seek to admit Government's Exhibit 1700. 

THE COURT:  Any objection. 

MR. JACKSON:  No objection, your Honor.  

THE COURT:  Admitted. 
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(Government's Exhibit 1700 was received in evidence 

as of this date.) 

THE COURT:  You may publish.  

Q Special Agent Haque, what's Government's Exhibit 1700? 

A These are messages from Jean Boustani's Blackberry. 

Q How do you know that these are the defendant's Blackberry 

messages? 

THE COURT:  Excuse me.  Just as time passes what's a 

Blackberry?  I assume everybody knows but you never know.  

Go ahead.  What's a Blackberry. 

THE WITNESS:  It's a phone, your Honor. 

THE COURT:  Okay.  Continue.  

Q Special Agent Haque, how do you know that these are the 

defendant's Blackberry messages? 

A They were obtained as part of a search warrant for his 

e-mail.  Additionally there are messages that we found in the 

return where the Jean Boustani sends his name and contact 

information to other people and the e-mail that was listed in 

those messages was his G-Mail and the phone number listed was 

corroborated from other sources. 

Q Are these all the Blackberry messages you received from 

the search warrant? 

A No, they're a subset. 

Q About how many pages of messages did you receive? 

A About 700. 
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MS. MOESER:  And, your Honor, at this time I would 

like to seek admission of Government's Exhibit 1701. 

THE COURT:  Any objection?  

MR. JACKSON:  Your Honor, can it be displayed 

briefly?  

THE COURT:  Display to counsel and to the Court. 

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 1701 was received in evidence 

as of this date.) 

THE COURT:  You may publish it to the jury. 

Q Special Agent Haque, what's Government's Exhibit 1701? 

A These are contacts that were saved in Jean Boustani's 

G-Mail. 

Q How did you receive these contacts? 

A Through the same court-issued search warrant. 

Q Are these all the contacts that you received through the 

court-issued search warrant? 

A No, they're a subset. 

Q Roughly how many pages of contact information did you 

receive? 

A About 3,000. 

Q Did the Blackberry messages and the contact information 

have information that lined up with each other? 

A Yes. 
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Q Are the Blackberry messages and contact information 

voluminous? 

A Yes. 

Q Did you create a summary exhibit regarding the Blackberry 

messages? 

A I did. 

Q Does that summary fairly and accurately represent the 

information you reviewed? 

A Yes. 

MS. MOESER:  Your Honor, at this time, I'd seek 

admission of Government's Exhibit 1702. 

THE COURT:  Any objection?  

MR. JACKSON:  No objection, your Honor. 

THE COURT:  Admitted. 

(Government's Exhibit 1702 was received in evidence 

as of this date.) 

THE COURT:  You may publish. 

Q Special Agent Haque, what's Government's Exhibit 1702? 

A These are messages that from Government Exhibit 1700 

along with the contacts and dates when they were sent. 

Q So looking at the first line of Government's Exhibit 

1702 -- 

Ms. DiNardo, can you put that side by side with 

Government's Exhibit 1700.  Can we blow up the left part of 

the first line on 1702 and the second set of messages on 1700.  
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Special Agent Haque, looking at the first line of 

1702, how did you determine the "from" and "to" information? 

A If the first line in the messages says, "Sent to," means 

Jean Boustani sent that message to someone else.  And if it 

says, "Inbox," it means he received that message. 

Q Can you indicate on the screen the information you're 

talking about? 

A (Indicating).  

THE COURT:  Counsel, we're starting to lose you a 

little bit. 

MS. MOESER:  Yes, Your Honor.  I'll keep my voice up 

as your Honor always instructs. 

THE COURT:  Well, I try.  

Go ahead.  

MS. MOESER:  Thank you, your Honor. 

Q And so, for this message, Special Agent Haque, who sent 

the message? 

A It was sent by Jean Boustani. 

Q And how did you determine the "To" information? 

A I compared the phone number that's listed in the second 

line here to Jean Boustani's contacts. 

Q Ms. DiNardo, can we show Government Exhibit 1702 side by 

side about Government Exhibit 1701.  

And, Special Agent Haque -- that's sufficient, 

Ms. DiNardo.  
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Special Agent Haque, can you just indicate for the 

jury the contact information that you matched up with the 

phone number in Government's Exhibit 1701 the information that 

you put into Government's Exhibit 1702? 

A I added, I looked up who the phone number corresponded to 

and added the name of the contact in parenthesis. 

Q And, in this information, who was the contact?  Who did 

the phone number correspond to? 

A AG. 

Q Ms. DiNardo, can we show 1702 and 1700 side by side 

again?  If we can blow it up.  Thank you.  The same message in 

second half of the first line, Ms. DiNardo.  

Special Agent Haque, how did you determine the date 

information in 1702? 

A The third line listed in the message.  Here is the way 

Blackberry shows timestamps for when the message was sent.  

And it showed in a UNIX Epoch Time Code and I used an online 

converter to convert that to a date and time.  

Q How did you determine that the online converter was 

displaying an accurate date and time? 

A There were other messages from Jean Boustani's Blackberry 

that had a date listed in the content of the actual message 

itself and I compared that date to the result from the 

converter.  

(Continued on the next page.)
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DIRECT EXAMINATION (Continued)

BY MS. MOESER:

Q And what's the time zone that you're using in the date 

and time section?

A Greenwich Mean Time.

Q What's Greenwich Mean Time?

A It's a universal time based in London, England.

MS. MOESER:  Ms. DiNardo, can we just show 

Government Exhibit 1702, please.  

And can you go to the second page.  

Can you look at the second to the last line, 

Ms. DiNardo?

(Exhibit published.) 

Q Special Agent Haque, can you describe the message 

conveyed in the second to the last line of Government 

Exhibit 1702?

A It's a message from Jean Boustani to someone who is saved 

as AG in his contacts, and was sent on March 28th, 2016 at 

9:31 p.m. 

Q Who is AG?

A I believe AG refers to Armando Guebuza, the former 

president of Mozambique.

Q What's the basis for your belief?

A I've seen other emails in which Armando Guebuza is 

referred to as "papa", the way he is in this message by the 
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defendant.

Q And what's the message that the defendant sent to AG?

A Papa, for information I have succeeded in refinancing all 

the projects and issuing a very successful international 

Eurobond for Mozambique.  So all is good.  Always serving the 

country you have wished and instructed, abraco.

Q What does "abraco" mean?

A I believe it means hug.

Q And what does "international Eurobond" refer to?

A The amount of exchange from loan participation notes to 

eurobonds.

Q Had the bond exchange been announced at this time?

A Yes.

Q Was it completed at this time?

A No. 

MS. MOESER:  Looking at the next line up, 

Ms. DiNardo.

Apologies, Ms. DiNardo, can you go to the line above 

that.

(Exhibit published.) 

Q Special Agent Haque, what's the message conveyed in this 

line of Government Exhibit 1702?

A It's a message from Jean Boustani to someone who saved as 

AG in his contacts and was sent on April 20th, 2016 at 

3:15 p.m. 
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Q And you don't need to read the entire message, but can 

you summarize the message for the jury?

A It talks about a meeting with the -- between the 

Mozambicans and the IMF.

Q And who attended for the Mozambicans?

A The PM, along with Antonio Carlos do Rosario and Isaltina 

Lucas.

Q And who is AG again?

A Armando Guebuza, the former president of Mozambique. 

MS. MOESER:  And, Ms. DiNardo, can you take this 

down.

Q Did the defendant send this message to anyone else, 

Special Agent Haque?

A Yes.

Q Who else did he send it to?

A He sent it to the one who is saved as Antonio Rosario 2 

in his contacts.

Q Who do you believe Antidonor Rosario 2 to be?

A Antonio Carlos do Rosario.

Q The person referred to in the message?

A Yes. 

MS. MOESER:  And thanks, Ms. DiNardo.  Can we go to 

the first line on this page. 

(Exhibit published.) 

Q What's the message in the first line, Special Agent 
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Haque?

A It's a message from Jean Boustani to someone who is saved 

as Antidonor Rosario 2 in his contacts sent on April 21st, 

2016 at 9:17 a.m. 

Q And can you read that message?

A Please make the joint statement with IMF today.  All 

banks in the planet are waiting for that.

MS. MOESER:  You can take that down, Ms. DiNardo.

Q There's one message here.  You see the message third from 

the bottom, Special Agent Haque?

A Yes.

Q What's that message?

A It's a message from someone who is saved as Peter Kuhn in 

Jean Boustani's contact to Jean Boustani sent on April 20th, 

2016 at 1:50 p.m. 

Q What's the message?

A Hi, John, the president of Mozambique is in Germany.  Do 

you accompany him?  P.

MS. MOESER:  And can we go to the first page, 

Ms. DiNardo.

Looking at the message right in the middle of the 

page, Ms. DiNardo.  Yes.

Q Special Agent Haque, what's this message?

A It's a message from someone who is saved as Markram 

Abboud in Jean Boustani's contact to Jean Boustani sent on 
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April 21st, 2016 at 6:20 p.m. 

Q Who's Markram Abboud?

A A banker at VTB.

Q And what's the message?

A The article came out in the WSJ.  Any news as to when 

they will issue press release?

Q Did Mr. Boustani respond? 

MS. MOESER:  You can take that down, Ms. DiNardo, 

the message above?

THE COURT:  What did you understand "WSJ" to be? 

THE WITNESS:  Wall Street Journal.

THE COURT:  Go ahead.

Q Did Mr. Boustani respond?

A Yes.

Q What's the response?

A No news yet.

Q And looking at the first message in Government Exhibit 

1702, which we reviewed previously, what's the message, 

Special Agent Haque?

A It's a message from Jean Boustani to AG, and the message 

says, Bom Dia Papa, and then there's a link.

Q What's the link to?

A It is an article that's talks about the IMF and IMF 

meeting with Mozambique.

Q Are there other messages that you summarized on 
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Government Exhibit 1702?

A Yes.

MS. MOESER:  Your Honor, if I could ask Mr. Jackson 

to pass the witness a binder.

THE COURT:  Yes, please.

Could you describe the binder so opposing counsel 

will know what it is? 

MS. MOESER:  Yes, Your Honor.  

It is a binder of admitted exhibits in this case, 

including wires, emails, and contract documents which Special 

Agent Haque will describe.

THE COURT:  Does it contain any documents that have 

not been admitted? 

MS. MOESER:  It contains summary exhibits that 

Special Agent Haque will testify about, Your Honor, for her 

reference on the stand.

THE COURT:  But they have not been admitted into 

evidence, and she will not be reading them out loud to the 

jury, and you will make sure that some documents that are not 

in evidence are not side slipped into evidence.  

I mean, you wouldn't do that, but in my 33 years of 

practice, I would occasionally run into a lackingly lawyer who 

inadvertently would do such a thing.  

I know you wouldn't do it, and I know that these 

sharp lawyers on the other side wouldn't let you do it, but 
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just be careful.

MS. MOESER:  Of course not, Your Honor.

THE COURT:  Thank you.

MS. MOESER:  You're welcome.

THE COURT:  All right, you can hand up the binder.  

And just be specific in terms of the document that 

you're referring to -- 

MS. MOESER:  Of course.

THE COURT:  -- for both the witness and counsel, 

okay?   

BY MS. MOESER:

Q Special Agent Haque, there's a binder in front of you. 

Do you see it?

A I do.

Q What's in the binder?

THE COURT:  Documents.  Okay.  We just acknowledge 

that.

Q Special Agent Haque, have you reviewed the documents in 

the binder?

A I have.

Q What types of documents are they?

A Bank records, wires, and emails.

Q Are they materials you received during the course of the 

investigation?

A Yes.
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Q Are they materials that have been presented to the court 

as exhibits?

A I believe so.

Q Did you create the summary exhibits based on these 

materials?

A I did.

Q Are the materials voluminous?

A Yes.

Q Do your summaries fairly and accurately represent the 

information that you reviewed in the documents within the 

binder?

A Yes.

Q And are the exhibits that you reviewed listed on your 

summary exhibits so that the jury will know what you have 

referred to?

A Yes.

Q In the sleeve of the binder, in front of the binder, are 

Government Exhibits 1704 through 1707.  

Do you see those?  They're sitting loose on the top 

right there?

A Yes.

Q Do you recognize those exhibits?

A I do.

Q Are those the summary exhibits that you prepared?

A Yes.
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Q And they fairly and accurately represent the information 

in the underlying emails, buyers, bank records and contracts 

you reviewed?

A Yes.

MS. MOESER:  Your Honor, at this time I'd like to 

seek admission of Government Exhibit 1707.

THE COURT:  Any objection to 1707?  

It's summary, as I understand it.

MS. MOESER:  Yes, Your Honor.

MR. JACKSON:  No objection, Your Honor.

THE COURT:  Admitted. 

(Government Exhibit 1707, was received in evidence.) 

(Exhibit published.) 

Q Special Agent Haque, what's Government Exhibit 1707?

A It is a -- 

THE COURT:  You're going to have to blow it up for 

the jury.  Maybe the witness can see it, but it's kind of 

small.

MS. MOESER:  Yes, Your Honor.  

Can you blow up sort of the left half, Ms. DiNardo.

Q Special Agent Haque, what's Government Exhibit 1707?

A It's a timeline of the Proindicus, EMATUM, and MAM loans.

Q What does the top part show?

A It shows a schedule of the disbursement of funds -- I'm 

sorry, it shows a schedule of the loan signing, and the date 
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that it occurred.

Q And what does the bottom half show?

A It shows a schedule of the disbursement of funds.

Q And looking at the very bottom, does it show the total 

amount raised?

A Yes.

Q And what's the total amount raised here?

A $2 billion.

Q And can you identify the deals we're discussing for the 

jury?

A Proindicus, EMATUM, and MAM.

Q And does it show the total amount sent to the Privinvest 

entities?

A It does.

Q And does that show on the bottom of the chart?

A Yes.

Q What's the total amount sent to Privinvest entities?

A $1.8 billion.

Q And on the bottom, the very bottom of this the exhibit -- 

MS. MOESER:  Can you scroll down a little bit, 

Ms. DiNardo.  You can show just the half of that, Ms. DiNardo. 

Q Is this the exhibit that you relied upon to create this 

summary exhibit, Special Agent Haque?

A Yes.

MS. MOESER:  And you can take that down.
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Can you show the right half the document, 

Ms. DiNardo.

Q And looking over at the right half of the document, 

Special Agent Haque, what does the right half show?

A It shows the change in the Proindicus facility, as well 

as the EMATUM exchange.  And on the bottom it shows the MAM, 

EMATUM, and Proindicus defaults.

MS. MOESER:  Your Honor, at this time I'd seek to 

admit Government Exhibit 1706.

THE COURT:  Any objection?  

I take it that's another summary? 

MS. MOESER:  It is, Your Honor.

MR. JACKSON:  No objection, Your Honor.

THE COURT:  Admitted.  

You may publish it.

(Exhibit published.) 

(Government Exhibit 1706, was received in evidence.) 

Q Special Agent Haque, what's Government Exhibit 1706?

A Trace payments from Privinvest entities to Andrew Pearse 

and Surjan Singh. 

Q And, again, are these exhibits you relied upon to create 

this document listed somewhere in Government Exhibit 1706?

A Yes, on the bottom.

Q Great.  

MS. MOESER:  Ms. DiNardo, can you show what you had 
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before, the left half? 

Q What's the first date of -- what are the entries in the 

sort of blue and green entries along the top of Government 

Exhibit 1706?

A They show the dates of disbursement for these loans.

Q And who was making the disbursements?

A Credit Suisse and VTB Capital.

Q And who was receiving the disbursements?

A Privinvest.

Q And was it only Privinvest the company or other entities?

A Privinvest entities.

Q And looking at the first disbursement, what's the date 

and the amount of first disbursement listed on the top left?

A March 21st, 2013.  And the disbursement amount is 

$327.9 million.

Q And which project does that relate to?

A Proindicus.

Q What's the information along the bottom in the orange and 

brown?

A Payments to Andrew Pearse and Surjan Singh from 

Privinvest entities.

Q Focusing your attention on June 25th and June 26th, can 

you describe to the jury what happened on June 25th and 

June 26th, as displayed on this summary exhibit?

A On June 25th, 2013, there was a disbursement of 
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$90.19 million as part of a Proindicus upsize.  

And on June 26th, 2013, Andrew Pearse received 

$1 million from Privinvest entities.

Q And looking towards the bottom middle of the chart, 

what's the total amount in payments to Andrew Pearse.  

MS. MOESER:  Can you scroll to the right a little 

bit, Ms. DiNardo?   

Q Special Agent Haque, what's the total amount in payments 

to Andrew Pearse?

A $45 million.

Q And what's the total amount of payments to Surjan Singh?

A $3.7 million.

MS. MOESER:  You can take that down, Ms. DiNardo.

Can we just take down the whole top, so we see the 

whole exhibit.

Q Special Agent Haque, all of the transactions that are 

identified here, did each of these transactions go through 

U.S. banks?

A Yes.

Q And showing you Government Exhibit 170 -- 

MS. MOESER:  Your Honor, I seek to admit Government 

Exhibits 1705, another summary exhibit.

THE COURT:  Any objection to 1705?

MR. JACKSON:  No objection, Your Honor.

THE COURT:  Admitted.  
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You may publish it.

(Exhibit published.) 

(Government Exhibit 1705, was received in evidence.)  

Q What's Government Exhibit 1705?

A It shows trace payments from Privinvest entities to 

Manuel Chang, Isaltina Lucas, and Antonio do Rosario.

Q And, again, the entries on the top in the blue and green, 

what are those entries?

A The disbursement of funds to Privinvest entities for 

these loans.

Q And the entries on the bottom in purple and red and 

orange, what are those entries?

A Payments from Privinvest entities to Antonio do Rosario, 

Isaltina Lucas, and Manuel Chang.

Q Were these payments made to do Rosario, Lucas, and Chang 

in their own names?

A They were not.

Q How did you identify these payments to be associated with 

these individuals?

A Through a review of emails which identified certain 

companies and other individuals being associated as the ones 

receiving payments on -- for these three individuals.

MS. MOESER:  Can we pull that back.

Q Drawing your attention, again, to June 25th. 

Can you describe to the jury what's happening on 
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June 25th in Government Exhibit 1705?

A On June 25th, 2013, there was a disbursement of 

$90.19 million to Privinvest entities.  

And on June 25th, 2013, Antonio do Rosario received 

$1 million from Privinvest entities.

Q And how about between October 11th and October 23rd.  

What's happening on this chart?

A On October 11th, there was disbursement of $312.9 million 

to Privinvest entities.  

And subsequently Manuel Chang and Antonio do Rosario 

received payments from Privinvest entities. 

MS. MOESER:  And can we scroll over to the right, 

Ms. DiNardo. 

Q And how about in the second half of May.  

What's happening in the second half the May, Special 

Agent Haque?

A There was a disbursement of $406.5 million for MAM.  

And subsequently Isaltina Lucas received a payment 

of 976,000 from Privinvest entities.

MS. MOESER:  Can we pull out on that, Ms. DiNardo. 

Q And again, Special Agent Haque, is there somewhere on 

this exhibit where you've listed all the documents you relied 

upon to create this summary exhibit?

A Yes.  On the bottom.

Q And what's the total amount to Chang, Lucas, and do 
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Rosario?

A The total amount to Chang is $5 million.  

The total amount to Lucas is $2.5 million.  

And the total amount to do Rosario is $12.3 million.

MS. MOESER:  Can we pull that out, Ms. DiNardo.

Q Special Agent Haque, did all of the transactions listed 

here go through United States banks?

A Yes.

MS. MOESER:  And, Your Honor, at this time I seek to 

admit Government Exhibits 1704, another summary exhibit?

THE COURT:  Any objection to 1704?

MR. JACKSON:  No objection, Your Honor.

THE COURT:  Admitted. 

You may publish it. 

(Government Exhibit 1704, was received in evidence.) 

Q Special Agent Haque, what's Government Exhibit 1704?

A It shows trace payments from Privinvest entities to Jean 

Boustani.

Q And like the previous exhibits we've seen, does the top 

information represent payments to Privinvest entities?

A Yes.

Q And what does the bottom half of the exhibit represent?

A Payments to Jean Boustani from Privinvest entities.

Q What's the total value of payments that you were able to 

trace to Jean Boustani from Privinvest entities?
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A $15 million.

Q And did you list the exhibits you relied on in Government 

Exhibit 1704?

A Yes.  At the bottom.

MS. MOESER:  Your Honor, at this time I'd seek to 

admit Government Exhibit 1703.

THE COURT:  Any objection to 1703?

MR. JACKSON:  No objection, Your Honor.

THE COURT:  Admitted. 

You may publish it. 

(Government Exhibit 1703, was received in evidence.) 

MS. MOESER:  Ms. DiNardo, can you publish 1703 side 

by side with Government Exhibit 2758?

(Exhibit published.) 

MS. MOESER:  Can you blow up the title of Government 

Exhibit 1703. 

Q Special Agent Haque, what is Government Exhibit 1703?

A It's a summary of records related to Government 

Exhibit 2758, which is on the left.

MS. MOESER:  Ms. DiNardo, can you blow up the first 

section of 2758, and the left two or three columns of 

Government Exhibit, the first line of Government Exhibit 1703.

(Exhibit published.) 

MS. MOESER:  Can we go a little bit bigger, maybe 

fewer columns.
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Can everybody see that?  It's pretty small.  

Yeah, okay.

Let's -- I think you have it with the three columns, 

Ms. DiNardo.  Okay.

Q Special Agent Haque, let's start with the first line of 

Government Exhibit 1703.  And you have a hard copy in front of 

you, if you need it.

What is represented in the middle column?

A The 60 refers to the line from the email that says:  Less 

60 still for A.

THE COURT:  When you say "middle column", I think 

she's calling your attention to that horizontal bar that says 

"name, alias", and then something else on the right. 

Is that what you were attempting to call her 

attention to, counsel? 

MS. MOESER:  Yes, Your Honor.  I'm sorry, it's the 

middle column of the entire exhibit, but it was the last 

column we were displaying in the blow-up mode. 

Q So this last column here on the right, Special Agent 

Haque.  

Just so the record is clear, can you tell us what 

the last column on the right, the title of the column and what 

information is in that column?

A Yes.  That column shows information from the April 8th, 

2014 email from Jean Boustani to Naji Allam, which you see on 
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the left here.  

And that specific number "60", refers to the line:  

Less 60 still for A from the email.

Q And what is "A" in Government Exhibit 2758?

A I believe A refers to Armando Ndambi Guebuza, the son of 

the former president of Mozambique.

Q And is A listed anywhere in your summary exhibit, 1703?

A Yes.  Under alias.

Q Is that the second column we're looking at here?

A Yes.

Q Can you identify -- how did you associate A with Armando 

Ndambi Guebuza, the son of the president of Mozambique?

A Through a review of emails which showed the alias A being 

used to refer to Armando Ndambi Guebuza by Jean Boustani.

MS. MOESER:  And looking -- can we scroll to the 

right, Ms. DiNardo.  

We can take down the exhibit on the left side, if 

that helps.

Q And looking at the -- what is the fifth column in the 

document on the second column, the bottom blow-up part, 

Special Agent Haque?  

What is that column?  What's the title of that 

column and the information shown for the first line?

A Amount trace based on wires, emails, or bank 

instructions.  And the amount listed there is $8,830,869.59.
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THE COURT:  How much?

THE WITNESS:  Oh, 57 cents.  I'm sorry.

A And 750,000 euro.

Q And how were you able to trace these amounts and 

associate them with A?

A We associated them with A based on account information 

that was forwarded in emails that associated the alias A with 

the certain bank accounts.

And we traced the actual payments through the use of 

wires and bank information.

MS. MOESER:  Ms. DiNardo, can we bring up Government 

Exhibit 2766 in evidence?

(Exhibit published.) 

MS. MOESER:  Can you blow it up so we can see the 

little bottom message. 

Q Special Agent Haque, what does Government Exhibit 2766 

describe?

A The email shows Jean Boustani giving instructions for a 

payment to A., and the bank account associated with it, which 

is an Apple Creek Real Estate Trust Account.

Q What's the date of the email?

A April 16th, 2014.

Q What's the amount of the payment instructed?

A One.

MS. MOESER:  And, Ms. DiNardo, can we show 
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Government Exhibit 3187 in evidence.

(Exhibit published.) 

MS. MOESER:  Can you blow up the title? 

Q What's Government Exhibit 3187, Special Agent Haque? 

A It's an email to Armando Guebuza that includes 

information about the Apple Creek Real Estate Trust Account.

Q Is that the same account that we saw on the first 

document?

A Yes.

Q And have you reviewed wire records for Apple Creek Real 

Estate?

A Yes. 

MS. MOESER:  One second, Your Honor.

(Pause.)

MS. MOESER:  Ms. DiNardo, can you bring up 

Government Exhibit 1201-F-8 already in evidence.

(Exhibit published.) 

MS. MOESER:  And if you can blow up the middle 

section of the bottom part.

THE COURT:  Any way to make it a little darker?  

It's a little faint.

Q Special Agent Haque, what's the information in this wire 

record?

A It's a payment to Apple Creek Real Estate Trust Account 

op April 21st, 2014.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Haque - direct - Moeser

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3572

Q And it's the same account number that we saw in the 

previous email we reviewed?

A It is.

MS. MOESER:  And, Ms. DiNardo, can we go to the top 

half of the information.

Q And, Special Agent Haque, what's the value of the 

transfer?

A 1 million U.S. dollars.

Q And do you remember what the date was on the instruction 

in Government Exhibit 2766?

A April 16th, 2014.

Q And what's the date of this payment to the Apple Creek 

account?

A April 21st, 2014.

MS. MOESER:  Ms. DiNardo, can we go back to 

Government Exhibit 1703.

Can you blow up the first line again.

(Exhibit published.) 

Q Special Agent Haque, I forgot to ask. 

Can you describe the last column for the jury, 

please?

A The last column lists government exhibits that are the 

sources of this summary chart.

Q Were you able to trace -- was the FBI able to trace the 

total 60 listed in Government Exhibit 2758 to A?
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A No.

Q What was your tracing -- what kinds of records was your 

tracing based on?

A Predominately on U.S. bank records.

Q What sort of records are there -- are there records that 

the FBI is not able to receive, or was not able to receive 

here?

A Yes.

Q What types of records?

A It may be records that use a different currency, or in 

this case, because a lot of these transfers were made using 

companies or individuals that weren't in the name of the 

individual receiving the payment, we may not have access to 

those records.

Q Did you see other evidence in this case suggesting that 

Armando Ndambi Guebuza received approximately $60 million?

A Yes.

Q What the other evidence?

A We heard testimony from Andrew Pearse in which he said 

Jean Boustani had told him that Armando Guebuza received 

$50 million.  And we've seen a spreadsheet created by Naji 

Allam that shows Armando Guebuza receiving approximately 50 to 

$60 million.

MS. MOESER:  And, Ms. DiNardo, can we briefly show 

Government Exhibit 3133 in evidence and 3133A in evidence.
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(Exhibit published.) 

Q What's Government Exhibit 3133, Special Agent Haque?

A It's an email from Jean Boustani that attaches an AD 

card.

MS. MOESER:  And if you can go to the third page of 

Government Exhibit 3133A, Ms. DiNardo.

(Exhibit published.) 

Q And what's displayed on the third page of Government 

Exhibit 3133A, Special Agent Haque?

A It's an employment permit for UAE. 

Q Who is the employment permit for?

A Armando Ndambi Guebuza.

Q And what does it list as his profession?

A Hydraulic mechanic.

Q Who does it list as -- 

MS. MOESER:  Can you move it down just a little bit, 

Ms. DiNardo.  

Q Who does it list as the sponsor?

A Logistics International SAL.

Q Did you recover any evidence in the investigation that 

Armando Ndambi Guebuza was a hydraulic mechanic?

A No.

Q And who sent the employment -- the document to 

Mr. Guebuza in Government Exhibit 3133?

A It doesn't look it goes to Mr. Guebuza, but it's sent by 
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Jean Boustani.

Q I stand corrected.  Thank you, Special Agent Haque.  

Who sent the -- who did Jean Boustani send the AD 

card to?

A Nguila Guidema.

THE COURT:  Would you tell that four the reporter. 

THE WITNESS:  Yes, Your Honor.  

N-G-U-I-L-A.  G-U-I-D-E-M-A.  Which is an alias we 

have associated with Tiago Nhangumele. 

A And he also sends it to Tiago Nhangumele.

THE COURT:  Spell that, please.

THE WITNESS:  T-I-A-G-O.  N-H-A-N-G-U-M-E-L-E.

MS. MOESER:  And going back to Government Exhibit.  

Can we show Government Exhibit 1703 side by side 

with 2758, Ms. DiNardo.

(Exhibit published.)

MS. MOESER:  Can you blow up the list in 2758, 

Ms. DiNardo.

Q Special Agent Haque, are there some entries on this list 

that do not appear in Government Exhibit 1703?

A Yes.

Q Why is that?

A Because we were not able to trace payments to those 

individuals.

MS. MOESER:  And we can just do Government 
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Exhibit 1703 now, Ms. DiNardo.

(Exhibit published.) 

Q Looking at the second line of Government Exhibit 1703, 

what's the second line of that Government Exhibit 1703 show, 

Special Agent Haque?

A It shows payments traced to Teofilo Nhangumele, as well 

as aliases and an amount from Government Exhibit 2758.

Q What was the amount in Government Exhibit 2758?

A 8.5.

Q And who was listed as receiving 8.5?

A Teo.

Q How did you associate Teo with Teofilo Nhangumele?

A Through a review of emails in which Teo is a nickname 

used to refer to Teofilo by Jean Boustani.

Q And who's Teofilo Nhangumele?

A He was a representative of the office of the president of 

Mozambique, and was a project manager for Proindicus.

Q How much were you able to trace to Teofilo Nhangumele?

A $8.5 million.

MS. MOESER:  And looking at the next line, 

Ms. DiNardo.

Q What's under the next line of Government Exhibit 2703, 

Special Agent Haque?

A Payments traced to Bruno Langa, as well as an amount that 

was listed in the email.
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Q What was the amount listed in Government Exhibit 2758?

A 8.5.

Q And how much was the government able to trace to Bruno 

Langa?

A $8.5 million.

MS. MOESER:  And going to the next line, 

Ms. DiNardo.

Q What's this line of Government Exhibit 1703?

A Payments traced to Manuel Chang, as well as aliases, and 

an amount that was listed in the email.

Q What was the amount listed in Government Exhibit 2758?

A Seven.

Q And what was the name that it was associated with?

A Chopstick.

Q And who is Manuel Chang?

A The former minister of finance of Mozambique.

Q How did you associate the nickname "Chopstick" with 

Manuel Chang?

A Through a review of emails in which the name "Chopstick" 

is used to refer to Manuel Chang by Jean Boustani.

Q And are there our nicknames used to Manuel Chang?

A Yes.  Pantero.  

MS. MOESER:  Ms. DiNardo, can you bring up 

Government Exhibit 5089.

(Exhibit published.) 
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MS. MOESER:  Can we blow up a couple more lines 

down, Ms. DiNardo.  Yes.

Q Special Agent Haque, what's Government Exhibit 5089 show?

A It shows a bank account for a payment of $5 million for 

Manuel Chang, who's referred to as "Pantero" here.

Q What -- does it show a bank account, or a company in the 

middle of the exhibit?

A I'm sorry, it show as company.

Q What company is associated with Pantero?

A East International Incorporation.

Q And is there an amount listed for East International 

Incorporated?

A $5 million.

MS. MOESER:  And, Ms. DiNardo, can you bring up 

Government Exhibit 2729 in evidence?

(Exhibit published.) 

Q What does Government Exhibit 2749 show, Special Agent 

Haque?

A It lists an amount, five.  

And associates the nickname Pantero with Chang.

MS. MOESER:  And if we can show Government 

Exhibit 1529, Ms. DiNardo.

(Exhibit published.) 

MS. MOESER:  Blow up the left half.

Q Did the FBI trace payments to East International, Special 
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Agent Haque?

A Yes.

Q How much did the FBI trace?

A $5 million.

MS. MOESER:  Can we go back to Government 

Exhibit 1703.

The next line.  Can we go to the next line, 

Ms. DiNardo.

Q What does the next line show, Special Agent Haque?

A It shows payments traced to Isaltina Lucas, along with 

aliases, and an amount from the email.

Q What was the amount listed in the email?

A Three.

Q And what are the aliases you have identified for Isaltina 

Lucas?

A 3 Beijos, Isalt, Esalt, Esaltina.

Q Who is Isaltina Lucas?

A The former deputy secretary of treasury of Mozambique.

Q And how much was the FBI able to trace to Isaltina Lucas? 

A $2,456,000. 

MS. MOESER:  And can we go to the next line, 

Ms. DiNardo.

Q What's the next line show, Special Agent Haque?

A Payments traced to Antonio do Rosario, as well as 

aliases, and an amount listed in an email.
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Q What was the amount listed in the email?

A Fifteen.

Q What was the name listed in the email?

A Ross.

Q What are the other aliases identified for Antonio do 

Rosario?

A Marshal.

Q How much was the FBI able to trace to Antonio do Rosario?

A $12 million -- $12,371,000.

MS. MOESER:  Looking at the next line, Ms. DiNardo.

The line after that, Ms. DiNardo.

Q Special Agent Haque, what does this line show?

A It shows payments traced to Gregorio Leao, as well as an 

alias, and an amount listed in the email.

Q What was the amount listed in Government Exhibit 2758?

A Thirteen.

Q And who was it listed as associated with?

A DG.

Q How did you associate DG with Gregorio Leao?

A Through a review of emails that show payments going to 

him, as well as emails where the director general is 

mentioned, as well as interviews with witnesses.

Q Did the witnesses identify DG as the director general of 

SISE?

A Yes.
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Q How much was the FBI able to trace to DG?

A $8 million.

MS. MOESER:  And can we go to the next and final 

line, Ms. DiNardo.

Q What's shown on the last line, Special Agent Haque?

A Payments that were traced to an individual, as well as 

the aliases we know them by, and the amount listed in the 

email.

Q What was the amount listed in Government Exhibit 2758?

A Two.

Q And what were the aliases?

A N-U-Y, New Guy, Nys, New Man.

Q And what was the amount the FBI was able to trace?

A $1 million.

Q Was the FBI able to identify who was referred to by these 

aliases?

A We were not definitively able to identify the individual. 

MS. MOESER:  You can take that down, Ms. DiNardo.

THE COURT:  And we can now definitively take our 

break and our luncheon recess.  

And we ask you, ladies and gentlemen, to be back at 

2:15.  It's a little bit before 1. 

Please do not talk about the case yet.  We'll try to 

some of these documents during the break so we won't have to 

have as many breaks, which were not admitted.  
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Again, do not talk about the case.  

And do not talk about your testimony during the 

break, okay? 

THE WITNESS:  Yes, Your Honor.

THE COURT:  Thank you.  We'll see you at 2:15, 

ladies and gentlemen.  Thank you.

(Jury exits the courtroom.) 

THE COURT:  Have a good lunch. 

You may step down.

(The witness steps down.) 

THE COURT:  The jury has left the courtroom.

I'm going to ask counsel -- you may be seated, 

ladies and gentlemen.  I apologize.  

I'm going to ask counsel if we're prepared to 

address the questions with respect to the documents that were 

objected to.  

Do we need to do that at sidebar since the jury is 

not here?  You can tell me.

MS. MOESER:  Your Honor, at sidebar we can hand you 

the documents.  That would be more convenient.

THE COURT:  That's fine.  We'll do it at sidebar. 

White noise machine, please, and we'll have counsel 

and the court reporter move over.  

Counsel.

(Sidebar; continued on the next page.) 
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(The following occurred at sidebar.) 

THE COURT:  Okay.  First document.

MS. MOESER:  Your Honor, the first document is 2175, 

certified business record.

THE COURT:  Let me take a look at it.

This is a document from Detelina Subeva to someone 

named ralexander@africamatters.com.  It shows a cc to Singh, 

Surjan; subject 3 more names; and two more names mentioned, 

Antonio do Rosario, and other individuals. 

What's the objection to this document being admitted 

from Ms. Subeva? 

MR. JACKSON:  Your Honor, we have three objections.

First is that this, Your Honor, we belief this 

relates to the entire chapter around Africa Matters, which 

Mr. Pearse made clear in his testimony has no relationship to 

any criminal activity at this point.  It was simply an error.  

The way the document was originally put together, 

it's not relevant to the actual criminal activity?

THE COURT:  Why do you say it's not relevant?  

Ms. Subeva has pled guilty, so why is this -- how can you tell 

me this is not relevant to her guilt?

MR. JACKSON:  Your Honor, I think it's not relevant 

to Mr. Boustani's guilt for any crimes that he may have 

committed.

THE COURT:  The indictment alleges that this is a 
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conspiracy.  It's a statement by one of the conspirators to 

among others and other conspirators during the period of 

conspiracy.  

You don't represent Subeva.  You don't represent 

Singh.  You're not in a position to know whether this advances 

the conspiracy or not.  

I'm going to overrule that basis.  

What are the other basis? 

MR. JACKSON:  The other basis, Your Honor, is that 

we think this is a document in that it is sent by Ms. Subeva 

and it's received by Mr. Singh.  

Mr. Singh was a witness.  This document was 

introduced.  It becomes speculative in terms of what the 

actual meaning is of the document, and at this point 

introducing it then creates unnecessary confusion without an 

opportunity for us to ask the witness.

THE COURT:  You can call a witness.  The government 

will permit you to call Singh back, if you want to go that 

route.  

The government will permit you to call Subeva, if 

you want to go that route.  So that doesn't fly. 

Go ahead.  What else? 

MR. JACKSON:  That's it.

THE COURT:  That's overruled.  

Next?
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MS. MOESER:  Your Honor, the Government's 

Exhibit 2197 and 2198.

THE COURT:  2197 is from Helen English to Detelina 

Subeva, with a cc to Singh, during the conspiracy period.  

What's the objection to this?  

MR. SCHACHTER:  Your Honor, this relates to an 

allegation in the indictment that there was an effort 

circumvent to internal controls to something related to Africa 

Matters in this report, which itself is hearsay within 

hearsay. 

THE COURT:  So what? 

MR. SCHACHTER:  Mr. Pearse specifically testified 

that this was not an act in furtherance of the conspiracy.  He 

testified that the government had simply gotten it wrong in 

that allegation.

THE COURT:  Good.  Then call him.  Seriously, call 

him in your case.  

If you want to continue to challenge that as 

hearsay, if you want to go down that route, okay, you call him 

back and you cross-examine.  

You had him up there for a week, between the 

government and you.  This is during the conspiracy.  Of course 

it's coming in.  Overruled. 

What else you've got?

MS. MOESER:  Your Honor, that is the only other 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3586

objection --

THE COURT:  That's GX2197, GX2198.  That's the 

attachment? 

MS. MOESER:  Yes, Your Honor. 

MR. JACKSON:  We understand the Court's position 

with 2197, that's fine. 

2198, the actual document is Africa Limited -- is 

Africa Matters Limited report. 

This, Your Honor, we submit, is just hearsay within 

hearsay.  This isn't any coconspirator's statement, it's a 

report that was created on the basis of anonymous sources by 

an outsourced company during the investigation. 

THE COURT:  It's not being offered for the truth of 

the matter, it's something that was circulated among the 

conspirators during the course of the conspiracy, and it's 

coming in.  

And if you want to attack it, fine.  But it's 

certainly not going to be excluded.  

You're not offering it for the truth of the matter; 

are you? 

MS. MOESER:  No, Your Honor.

THE COURT:  Okay.  It's in.  

What's else you got?

MS. MOESER:  I believe the only other objection was 

3218. 
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Is that right, Mr. Jackson?  

THE COURT:  3328 is from Pearse to Subeva during the 

period of the conspiracy. 

Really?  What's the objection to that? 

MR. JACKSON:  We understand.  We think that the 

document is not clear what the relevance is.

THE COURT:  It's during the conspiracy.  It's from 

an admitted conspirator to another admitted conspirator. 

Feel free to call Pearse and Subeva back, if you 

want to challenge them with respect to the document, but it's 

coming in.

MR. JACKSON:  Understood, Your Honor.

THE COURT:  What else you got? 

MS. MOESER:  Your Honor, I'm sorry, the copies are 

at my table.

THE COURT:  Go get them, please.

MS. MOESER:  Yes, Your Honor.  

(Pause.) 

MR. JACKSON:  Thank you, Your Honor.

MS. MOESER:  Your Honor -- 

THE COURT:  Okay.  Next one I've got here is GX3211 

from Boustani to Pearse.

MS. MOESER:  Your Honor, these are documents that 

the defendant wrote on, and Your Honor overruled their 

previous objection.
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MR. JACKSON:  We don't have new objections, Your 

Honor -- 

THE COURT:  Okay.

MR. JACKSON:  -- we only -- 

THE COURT:  Well, your record is preserved.  You 

don't have to renew.  

But the one from Boustani to Pearse that says:  But 

the article is fucking CS big time.  

I mean, you know, it's from the defendant to an 

admitted conspirator during the period of the conspiracy.  Of 

course it's coming in.  So 3211 is in.  

And I see 3212 is Dominic Schultens to Pearse and 

Boustani, and Subeva.  IMF Cancels Mozambique Credit Meeting 

Following Wall Street Journal Report.

MR. JACKSON:  We didn't object to that, Your Honor.

THE COURT:  Okay, I hope not. 

Anything else? 

MS. MOESER:  I think that takes care of it, unless 

there is something else on your list? 

MR. JACKSON:  Did we address 2978B?

MS. MOESER:  2978B, Your Honor -- 

THE COURT:  You can have those back. 

MS. MOESER:  Thank you, Your Honor. 

MR. JACKSON:  I'm not sure that we have what 

Ms. Moeser wants.  Let me just explain.
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THE COURT:  Can I see it? 

MS. MOESER:  Your Honor, I apologize, I do not have 

a hard copy.

THE COURT:  You can share? 

MS. MOESER:  I got it.  

Thank you, Counsel.

THE COURT:  You can do that with documents? 

MS. MOESER:  Apparently on this side.  

MR. MEHTA:  Not on the government's side.

THE COURT:  I'm looking for 8-tracks.

MS. MOESER:  And, Your Honor, just as Mr. Jackson is 

pulling it up, this is an attachment to an exhibit that was 

admitted through Andrew Burton, 2978, as well as 2978A, which 

is another attachment.  It conveys essentially the same 

information as Government Exhibit 2978A.

THE COURT:  What it is? 

MS. MOESER:  It is a summary of investor positions 

at the time of Credit Suisse, at the time of the exchange, the 

previous exchange.

THE COURT:  So, it's somewhere between a business 

record and what? 

MS. MOESER:  It is a certified business record, Your 

Honor.

THE COURT:  What's the objection?

MR. JACKSON:  Hearsay, Your Honor.
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THE COURT:  Overruled.  It's not being offered for 

the truth of the matter asserted.  It's a business record.  

Anything else? 

MR. JACKSON:  No, Judge.

THE COURT:  Okay.  Anything else?

MS. MOESER:  Nothing from the government.  Thank 

you, Judge.

THE COURT:  Have a nice lunch.  

Do you need to do anything else at the sidebar or in 

open court? 

MS. MOESER:  Not from the government, Your Honor. 

MR. MEHTA:  What time back, Your Honor? 

THE COURT:  I told the jury 2:15, but you guys 2:10.

MR. MEHTA:  Thank you, Judge.

THE COURT:  Thank you.

(End of sidebar conference.)

(Continued on the next page.)
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(In open court; jury not present.)

THE COURT:  All right.  

As I said before, we will be back from the luncheon 

break at 2:10.  

Thank you all very much.  Enjoy your lunch. 

MR. JACKSON:  Thank you, Judge. 

MS. MOESER:  Thank you, Judge. 

(A recess in the proceedings was taken.)

(Continued on next page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Denise Parisi, RPR, CRR 
Official Court Reporter

3592

      A F T E R N O O N  S E S S I O N

(In open court; jury not present.) 

THE COURTROOM DEPUTY:  All rise.  The Honorable 

William F. Kuntz, II is now presiding.  

THE COURT:  Thank you.  

We have the appearances.  You may be seated.  

We will have the defendant produced.

(Defendant enters the courtroom.) 

THE COURT:  Do we have any issues we need to address 

before the jury is brought in?  

MR. BINI:  Not from the Government. 

THE COURT:  Defense?  

MR. SCHACHTER:  Your Honor, just briefly.  

After the Government rests, we'll, of course, need 

to make our Rule 29 arguments; however, we discussed with the 

Government the possibility of instead of breaking up of the 

flow of the day, perhaps we can just go to sidebar, briefly 

make the motion, just very briefly at sidebar, and then at the 

end of the day have any further discussion about the Rule 29 

motions that the Court deems is appropriate.  The Government 

has agreed that that's both acceptable to them and also would 

be sufficient for us to preserve all of our Rule 29 arguments 

appropriately. 

THE COURT:  Is that acceptable to the Government?  

MR. BINI:  Yes, Your Honor. 
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THE COURT:  That's certainly acceptable to the 

Court.  

Thank you.

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  Anything else we need to address?  

MR. BINI:  Not from the Government. 

MR. SCHACHTER:  Nothing from the defense.

Thank you, Your Honor. 

THE COURT:  Why don't we have the witness take the 

witness stand again.  

And, Mr. Jackson, why don't you let the CSO know 

we're ready for the jury. 

THE COURTROOM DEPUTY:  Yes, Judge.  

(Witness resumes the stand.) 

THE COURT:  Welcome back, Special Agent.  

THE WITNESS:  Thank you.  

(Pause.) 

(Jury enters.) 

THE COURT:  Good afternoon, ladies and gentlemen of 

the jury.  Welcome back.  I hope you had a nice lunch and we 

appreciate your promptness.  Please have a seat.  

Thank you, ladies and gentlemen of the public.  

Please be seated as well.  

Special Agent, I'm going to ask you the question I 

said I would when you returned.  
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Have you spoke with anyone about your testimony 

during the luncheon recess?  

THE WITNESS:  I have not, Your Honor. 

THE COURT:  Counsel, you may continue your inquiry. 

MS. MOESER:  Thank you, Your Honor.

Good afternoon, everyone. 

DIRECT EXAMINATION 

BY MS. MOESER: (Continuing.)  

Q Special Agent Haque, when we left off, we were discussing 

Government's Exhibit 1703.  

MS. MOESER:  Can we display that, Ms. DiNardo?

(The above-referred to exhibit was published.) 

Q Special Agent Haque, who sent all the payments in 

Government's Exhibit 1703? 

A All the payments were made by Privinvest entities.

MS. MOESER:  And, Ms. DiNardo, can we go to 

Government's Exhibit 2758? 

Q Special Agent Haque -- 

MS. MOESER:  Can you blow up the top section a 

little bit more down?  Yeah.  

Q Who instructed all the payments in Government's 

Exhibit 2758? 

A Jean Boustani. 

MS. MOESER:  Can we go back to Government's 

Exhibit 1703, Ms. DiNardo? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Haque - cross - Jackson

Denise Parisi, RPR, CRR 
Official Court Reporter

3595

(The above-referred to exhibit was published.) 

Q Special Agent Haque, did all the payments listed in 

Government's Exhibit 1703 go through banks in the United 

States? 

A Yes. 

Q With the exception of the Euro payments? 

A Yes. 

MS. MOESER:  If I may have a moment, Your Honor?  

THE COURT:  You may. 

(Pause.)

MS. MOESER:  No further questions, Your Honor. 

THE COURT:  Your witness.  

CROSS-EXAMINATION

BY MR. JACKSON: 

Q Good afternoon, Special Agent Haque.  

A Afternoon. 

Q Now, Special Agent Haque, you've been with the FBI since 

2018, you said? 

A I've been with the FBI since 2014; I've been a Special 

Agent since 2018. 

Q I see.  

And you've been involved with this case for over a 

year, correct?

A Yes.  About a year and a half. 

Q And you participated in a number of different witness 
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interviews? 

A Yes. 

Q You've reviewed a number of different documents, I think 

you talked about? 

A Yes. 

Q You had met with the prosecutors here and other agents in 

connection with the investigation on a bunch of different 

occasions, correct? 

A I have. 

Q I'm correct that the summary charts that we talked about 

during your direct examination, you didn't prepare those 

alone, did you? 

A I worked on those with the prosecution team. 

Q Right.  Those were primarily drafted by the prosecutors, 

correct?

A That's not correct. 

Q Okay.  

There was input from the prosecutors as well as 

input from you in those documents, right? 

A We worked on them together, yes. 

Q So the answer is yes, there was input from both of you in 

the documents, Agent Haque? 

THE COURT:  I think the answer was "We worked on 

them together."  Why don't you ask another question.

Q So -- and, Agent Haque, in those documents, you talked 
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about things, when you were preparing those documents, that 

you would include and things you would not include, correct? 

A We reviewed documents to include sources for support 

here. 

Q Okay.  

No, I understand, but my question is just, when you 

discuss what would go into the summary charts with the 

prosecutors, you discussed that there would be certain things 

that would be helpful, in your view, to include, and there's 

certain things that you did not want to include in those 

particular summary charts, right? 

A We did not want to include things that we couldn't 

provide support for. 

Q Okay.  

Now, I'm correct that at the start of this 

investigation -- or at the start of your involvement in this 

investigation, you were involved in a number of discussions 

with the prosecutors about what charges could be potentially 

brought, right? 

A I was not heavily involved in those discussions. 

THE COURT:  He didn't ask you if you were heavily 

involved; he asked if you were involved at all.  

A To some extent, yes. 

Q And at the start of the investigation, one of the 

discussions that you had with the prosecutors was that it was 
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going to be difficult for you to figure out how to charge the 

case because what you primarily had was simply evidence of 

payments overseas, correct? 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Overruled. 

A It's not correct. 

Q Well, you discussed with the prosecutors the fact that 

the bulk of your evidence related to payments overseas, 

correct?  

A It's not correct. 

Q You discussed with the prosecutors that you could not 

charge Mr. Boustani with payments overseas because he was a 

foreign citizen, correct? 

A That's not correct. 

Q You discussed with the prosecutors that the fraud charges 

that you eventually came up with would be a novel application 

of this type of evidence, didn't you? 

A No. 

Q Okay.  

MR. JACKSON:  Now, can we turn to Government's 

Exhibit 1702? 

Q This is the chart that you put together that you 

discussed with Ms. Moeser on direct examination.  

A Yes. 

Q And I'm correct, Agent Haque, that this chart does not 
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include all of the text message -- text messages from 

Mr. Boustani that you were able to identify during the course 

of the investigation? 

A It does not. 

Q You extracted them from the email, I think, was your 

testimony earlier, Agent Haque? 

A We received the messages as part of an email search 

warrant. 

Q Right.  

And you were able to extract those messages in a 

format that you talked about before, right? 

A Yes. 

Q And the format didn't have the precise dates in that 

format on the text messages; am I correct, Agent Haque? 

A No.  They were in a Unix epoch format. 

Q And Unix epoch is basically a method by which a computer 

can count down the number of seconds that have elapsed since a 

particular date in the 1970s, right? 

A June 1st, I believe. 

Q And do you know what year it is? 

A 1970. 

Q Okay.  So it's all the seconds that have elapsed since 

June 1st, 1970, right? 

A Yes. 

Q And based on that -- the reason for that is you can then 
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using those seconds, have a uniform determination of what date 

you are dealing with no matter what the time zone, right? 

A That's correct. 

Q And all of the messages that you extracted had the kind 

of Unix stamp in them to indicate when they were from? 

A Yes. 

Q And then you had to plug them into a calculator online to 

turn out the dates, right? 

A Yes. 

Q You didn't have to, because you could have done the math, 

but it would be -- that's complicated math in seconds, right? 

A Right. 

Q Now, this starts at -- this -- this is done a little   

bit -- I guess it's done in reverse date order, right? 

A Right.  That's how they were listed in the document. 

Q Okay.  So where we see 4/23 at the top, this message is 

4/23, the one that says from Jean Boustani to AG Bom Dia Papa.  

This is the article you were talking about? 

A Yes. 

Q Okay.

And then as we go down, we are actually going 

backwards in time, right? 

A That's correct. 

Q And on the second page -- 

MR. JACKSON:  If we can go to the second page.
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Q -- it goes further back in time, right? 

A Yes. 

Q And so the range of time that this includes -- 

MR. JACKSON:  If we could pull back on that, please, 

Mr. McLeod. 

Q You are starting March 28, 2016, and you are going to 

April 21st, 2016, correct? 

A I believe it goes to April 23rd, 2016. 

Q Oh, yes.  I'm sorry.  I'm correct -- I'm corrected.  

April 23rd is right there at the top, right? 

A Yes. 

Q And there are messages that relate to this subject that 

fall outside of this time period, correct?

A What do you mean by "the subject"?

MR. JACKSON:  Well, I would like to offer a document 

that we have marked as DX119.  

THE COURT:  Any objection to DX119?

(Pause.)

MS. MOESER:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish.  

(Defendant's Exhibit DX119 received in evidence.) 

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q Now, you see here this is a email that Mr. Boustani sends 

to Mr. Do Rosario on April 24th, 2016.  
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A That's correct. 

Q And in this -- this is the day after the messages in your 

chart -- this is the day after the last message in your chart, 

correct? 

A Yes. 

Q Okay.  And so on that day afterwards what Mr. Boustani 

says to Mr. Do Rosario is -- first he says, "mmmmm," right? 

A Yes. 

Q Do you know what "mmmmm" means? 

A I think it's a time filler.  A lot of people have nervous 

tics. 

Q Okay.  

I'm just asking you if -- 

A I don't know.

Q -- during the course of the investigation, you were able 

to figure out what "mmmmm" means.  

A No. 

Q So what happens is, Mr. Boustani says, "The only crucial 

element for banks, public, bondholders, et cetera, is -- is 

the number of 1 billion included in the total number stated in 

the bond." 

A I see that that's what it says. 

Q Right.  

I'm sorry, just to go back to the "mmmmm."  

In the course of a lot of the emails that you saw 
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from Mr. Boustani, he says playful things in a lot of these 

emails -- right? -- that you didn't necessarily find out any 

meaning to, right? 

A I'm not sure what you are referring to by that. 

Q Okay.  

So you see he says, "Is the number of 1 billion 

included in the total number stated in the bond," correct? 

A Yes.  That's what that says. 

Q And then you see Mr. Boustani writes to Mr. Do Rosario, 

"If yes, it must be mentioned immediately to press to cool 

down markets," correct? 

A That's what that says. 

Q And then he says, "If no, then surely the MoF has 

misrepresented the numbers and then it is a serious issue," 

right? 

A That's what that says, yes. 

Q This is an email from Mr. Boustani that you were able to 

obtain during the course of your investigation, right? 

A I'm not sure. 

Q Okay.  

MR. JACKSON:  Can we go to the bottom of that?

Q You recognize the Bates stamp there? 

A I haven't seen that specific -- specific one, but I 

recognize the Bates stamping. 

Q Okay.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Haque - cross - Jackson

Denise Parisi, RPR, CRR 
Official Court Reporter

3604

MR. JACKSON:  Let's take that down.  

And can I -- I would like to offer DX120030. 

THE COURT:  Any objection?  

MS. MOESER:  Can we see it, Your Honor?  

THE COURT:  Publish it to your adversary and the 

Court, please. 

MS. MOESER:  Is it a multipage document?  If we can 

get a hardcopy.  

MR. JACKSON:  It's one page.  

Thank you. 

MS. MOESER:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish.  

(Defendant's Exhibit DX120030 received in evidence.) 

(The above-referred to exhibit was published.) 

MR. JACKSON:  If we can just blow up the top of 

that, please, Mr. McLeod. 

BY MR. JACKSON:

Q So you see here this is a message -- 

MR. JACKSON:  I'm sorry.  

Your Honor, may we publish this?  

THE COURT:  Sure.  It's in evidence.  I said there's 

no objection, so you may publish it, of course. 

MR. JACKSON:  Thank you very much, Judge. 

(The above-referred to exhibit was published.) 

BY MR. JACKSON:
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Q You can see here, Agent Haque, right, that this is a 

message that Mr. Boustani is sending again, correct?

A Yes. 

Q And he says, "Bom Dia Excellency, Rosario has a full 

report for today's meeting."  

Do you see that? 

A Yes.  That's what that says. 

Q And then you see the part after that where it says, 

"Allow me please to stress there is a political agenda behind 

all what is happening since two years."  

A That's what that says. 

Q Then it says, "Instead of the Government working on 

activating the projects to generate revenues, the    

attention" -- 

THE COURT:  Vader. 

MR. JACKSON:  Yes, of course, Your Honor.  Trying to 

channel the force. 

THE COURT:  I hear you. 

BY MR. JACKSON:

Q -- "working on activating the projects to generate 

revenues, the attention was diverted to destroy them."  

Do you see that, Agent Haque? 

A That's what that says. 

Q And then it says, "A default means Mozambique under IMF 

and World Bank control and a political tsunami taking over 
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Frelimo and the president, I can imagine who will benefit," 

right? 

A That's what that says. 

Q And then he says, "I'm sure you will save the country by 

advising the president on what should be done."  

A That's what that says. 

Q And he says, "I'm at your service and the service of 

Mozambique to boost its economy again.  Abraco."  

A Yes.  That's what that says. 

Q And I think your testimony was you understood abraco 

means hugs.  

A I believe so. 

Q Now, just going back -- 

MR. JACKSON:  If we can go back to the document, 

please, Mr. McLeod, GX1702 that was admitted.

Q There are a couple of messages in here I just want to 

quickly ask you about that I don't think you discussed with 

Ms. Moeser.  

If we look at the second page of this and we go to 

second from the -- I'm sorry, the -- just one second.  The 

message that you looked at -- 

MR. JACKSON:  If we could blow that up again.  

Q -- the message that you looked at on direct, and then 

let's talk about this one.  

You see here, this is a message on 4 -- at 4 -- on 
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April 20th, 2016, according to that calculation from the Unix, 

right? 

A Yes. 

Q And Mr. Boustani is talking about the fact that the IMF 

chief met the prime minister together with Antonio Carlos 

do Rosario -- Rosario and Isaltina Lucas, right? 

A Yes. 

Q And he says, "So soon a statement will be issued to clear 

the facts and expose the truth," right? 

A That's what it says, yes. 

Q That's one of the messages that you identified that he 

was sending in -- on April 20th, in 2016, right? 

A Yes. 

Q And he emphasizes, "I'm doing, as always, everything I 

can for the interest of Mozambique as you have always 

instructed.  Will keep you posted.  Abraco."  

Do you see that? 

A Yes. 

Q And that's -- that's a message that was on your chart of 

these messages from Mr. Boustani, right? 

A Yes. 

Q Do you know who this message is to? 

A I believe it's to Armando Guebuza. 

MR. JACKSON:  Okay.  We can take that down, please.  

Thank you, Mr. McLeod.
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Q Now, you also went through Government's Exhibit 1703.  

MR. JACKSON:  Can we cull that up?  

Q And this is the other summary -- one of the other summary 

charts that you talked about on direct, correct, Agent Haque? 

A Yes. 

Q And Agent Haque, am I correct that what is happening here 

is you have identified in this name column several people, 

right? 

A There are people listed under the name column, yes. 

Q You would agree with me not all of these people are 

Government officials, right? 

A I believe Bruno Langa is not a Government official. 

Q Right.

Bruno Langa, nothing in your investigation indicated 

that he was a Government official, right? 

A No. 

Q You also had, as the very first name, Armando Ndambi 

Guebuza, right? 

A Yes. 

Q And the title that you put next to him was Son of a 

Former President of Mozambique, right? 

A That's correct. 

Q Son of the Former President of Mozambique, as far as you 

are aware, is not an official title with the Mozambican 

Government, is it? 
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A I believe he had influence in the Government of 

Mozambique. 

THE COURT:  The question is, is it an official 

title, if you know.  Yes, no, you don't know.  

A No. 

Q You also identified Teofilo Nhangumele and you wrote, 

"Office of the President Project Manager," right? 

A Yes. 

Q Now, you didn't come across any information from, like, 

an official Mozambican file that indicated that Teo Nhangumele 

worked in the office of the president in Mozambique, did you? 

A That is how he was represented based on my review of 

evidence. 

Q Okay.  Let me just focus -- let me ask a better question.  

You haven't reviewed any Government documents from 

Mozambique that indicate that Teofilo Nhangumele actually 

worked for the Mozambican Government, have you? 

A Not a Government document, no. 

Q And, in fact, you obtained several different types of 

information during the course of the investigation that 

indicated that Mr. Nhangumele was not a Government official 

during the time period of the payments that you're focused on 

in this exhibit, correct? 

A It's not correct. 

Q Well -- 
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MR. JACKSON:  I would like to offer DX12031. 

THE COURT:  Any objection to DX12031?  

Show it to your adversary and the Court.

(Pause.)

MS. MOESER:  No objection, Your Honor. 

THE COURT:  Admitted.  You may publish.  

(Defendant's Exhibit DX12031 received in evidence.) 

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q Can you see up at the -- you can see here this is an 

email from Mr. Nhangumele to Mr. Boustani, right? 

A Yes. 

Q And this is in 2012, right? 

A Yes. 

Q And what Mr. Nhangumele says is -- in the first full 

paragraph, he says, "Have you ever asked yourself who do we 

represent in this business," question mark, correct?

A That's what that says. 

Q And then he says, "If you think we represent the GoM, why 

is it that you have not received a formal letter from the GoM?  

If you think we represent ADM, what has ADM done to ensure 

that we locked this deal?  I'm talking to you as my brother."  

Do you see that? 

A That's what that says, yes. 

Q That's Mr. Nhangumele indicating that he does not, in 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Haque - cross - Jackson

Denise Parisi, RPR, CRR 
Official Court Reporter

3611

fact, work for the Government, isn't it? 

A No. 

Q Okay.  

MR. JACKSON:  Can we go to the top of the message 

and let's look at Mr. Boustani's reply and he says, "Brother, 

I know you don't represent GoM, my dear," right? 

A That's what that says. 

Q And he says, "We rely on you."  If you look in the middle 

here -- 

MR. JACKSON:  If we can highlight this middle part.  

Q He says, "We have absolutely no problem to follow your 

guidance.  We rely on you as our local partner to secure the 

project," right? 

A That's what that says, yes. 

Q Okay.  

MR. JACKSON:  We can take that down, Mr. McLeod.

Q You understand, these are communications where 

Mr. Boustani was talking to Mr. Nhangumele about the fact that 

he was being hired as a lobbyist, right? 

A No. 

Q Well, these are communications that were in the 

possession of DOJ, correct?

A I'm not sure. 

Q Okay.  

You are aware, as an agent who's been involved in 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Haque - cross - Jackson

Denise Parisi, RPR, CRR 
Official Court Reporter

3612

these kinds of investigations, that the use of local agents or 

lobbyists by businesses in Mozambique is very common, correct?

A I don't know that. 

Q Well, you certainly came across the fact that in the 

course of your investigation that a number of the corporations 

that operate in Mozambique -- foreign corporations -- use 

local agents, right? 

A I don't know that.

MR. JACKSON:  I would like to offer DX12032-A.  

THE COURT:  Any objection to 12 -- what's the 

number?  

MR. JACKSON:  Sorry, Judge.  It's 12032-A. 

THE COURT:  Any objection?  

Publish it to the Court and to your adversary.  

MS. MOESER:  One moment, Your Honor. 

(Pause.) 

MS. MOESER:  Your Honor, is this a document attached 

to something, or is it just a loose document?  

THE COURT:  Are you offering one page, or are you 

offering more than one page, Counsel?  

MR. JACKSON:  I was just offering this page, Your 

Honor. 

THE COURT:  All right.  So the offer is of 12032-A.  

Any objection?  

MS. MOESER:  No objection, Your Honor. 
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THE COURT:  Admitted.  You may publish. 

(Defendant's Exhibit 12032-A received in evidence.) 

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q You can see here, this is Mr. Nhangumele's resume, right? 

A It seems to be. 

Q It says "curriculum vitae," right? 

A Yes. 

Q That's just another fancy Latin word for resume, right? 

A Yes. 

Q And you can see down -- 

MR. JACKSON:  If we can zoom on the whole document.

Q You can see that this is a document that was in the 

possession of DOJ, right?  You can see that.  

A There is a Bates stamp, yes. 

Q And that Bates stamp indicates the DOJ produced that 

document, right? 

A Yes. 

Q Now -- 

THE COURT:  When you say "produced it," you mean 

made it available in the course of the discovery process, not 

created it, correct?  

MR. JACKSON:  Very helpful, Judge, yes. 

THE COURT:  Sometimes "produce" has different 

meanings, so I just want to be clear.  
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MR. JACKSON:  Absolutely, Judge.

THE COURT:  Go ahead. 

BY MR. JACKSON: 

Q This isn't a document DOJ created, right? 

A No. 

Q No.

You obtained a number of documents in your 

investigation and then sometimes you produce them to make them 

available in the case, right? 

A Yes.  We produce documents. 

Q Okay.  

And so here we have Mr. Nhangumele's curriculum 

vitae and you can see he indicated on his own resume -- 

MR. JACKSON:  If we can go down.

Q -- that from 2001 to 2008, he was working as a Government 

and public relations manager, right? 

A That's what that says, yes. 

Q And he says, "This is a senior position in a management 

structure as a BP Mozambique," right? 

A Yes. 

Q And he is talking about working in the promotion of the 

corporate image and products of the organization, right? 

A Yes. 

Q You see that that's what's written there? 

A The promotion of the corporate image. 
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Q And then if we look at from 2009 to 2011, he had a role 

during those years as the deputy director general and CFO the 

ministry of youth and sports, right? 

A That's what his curriculum vitae indicates, correct.  It 

also says, "Government of Mozambique." 

Q Absolutely.  

Government of Mozambique ministry of youth and 

sports, right? 

A Right. 

Q And it says he was responsible for managing the corporate 

side of the All Africa Games organizing committee, correct?

A That's what that says, yes. 

Q You understand that has to do with youth football? 

A I don't know. 

Q You don't know whether the All Africa Games was a youth 

soccer thing? 

A I don't. 

Q Okay.  

But whatever the case may be, there's nothing about 

the ministry of youth and sports in Mozambique that had 

anything to do with this case that you know about, correct? 

THE COURT:  Not until now.  I really -- I don't mean 

to interpret in terms of can we get to the issues of the case, 

but can we get to the issues of the case, please?  

MR. JACKSON:  I'm going to speed up, Judge. 
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THE COURT:  Thank you. 

BY MR. JACKSON:

Q So the answer to that question is no, correct?

A I'm sorry, can you repeat the question?  

Q You are not -- 

THE COURT:  The answer was I don't know whether 

soccer, football is involved.  

Let's move it along. 

MR. JACKSON:  We are moving along, Judge. 

THE COURT:  Thank you. 

BY MR. JACKSON:

Q And then after 2011, you see from 2012 to 2014, he 

identifies himself as the country manager for PetroSA, right? 

A That's what that says. 

Q And that's a South African oil company.  

A Yes. 

Q And he's talking about Government relations, correct?  

You see where it says "Government relations on behalf of 

PetroSA"? 

A Yes. 

Q And then the last thing I will highlight on here is from 

2014 to 2016, he's talking about his work for McDermott Marine 

Construction, right? 

A That's what that says. 

Q Okay.  
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MR. JACKSON:  We can take that down Mr. McLeod.

Q It's also a fact that Mr. Nhangumele met with the FBI 

during the course of your investigation, right? 

A He did. 

Q And he told you during that -- during that meeting that 

he was not a part of the Mozambique Government, didn't he? 

A He also told us that he used his power with the 

Government -- 

Q Sir, sir -- ma'am, ma'am.  I'm sorry.  

THE COURT:  See what happens?  You know, you get 

rattled.  I understand. 

MR. JACKSON:  I deeply apologize. 

THE COURT:  That's okay.  It happens.  All right.  

Let's back up.  Put the question without the 

pronoun.  

MR. JACKSON:  Yes, Judge.  

THE COURT:  Gender neutral.  Go for it.  How about 

Special Agent?  

MR. JACKSON:  Special Agent.  Always helpful, Judge. 

BY MR. JACKSON:

Q Special Agent, yes or no, Mr. Nhangumele told you that he 

was not a Government official when he met with the FBI.  Yes 

or no.  

A Yes. 

Q Now, one of the other things that you talked about during 
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the course of your direct was what the IMF was aware of during 

the course of these projects in Mozambique, correct?

MS. MOESER:  Objection.  

THE COURT:  Overruled.  

A I don't think I talked about that. 

Q Okay.  

Well, you talked about the IMF, right? 

A In reference to the text messages, yes. 

Q And it's a fact that you -- you sat through this entire 

trial, correct?

A Yes. 

Q And you are aware that there was testimony during the 

trial that the debt numbers included in the disclosure that 

we've been talking about that relate to the exchange offering 

were accurate, correct? 

A Can you refer me to certain testimony?  

Q Sure.  

MR. JACKSON:  Can we cull up transcript 1330 and 

look at lines 10 through 14? 

Q And you see this is the testimony of Mr. Pearse, right? 

A There's nothing on my screen.

MR. JACKSON:  I'm sorry, Judge.  Can we activate it 

for the -- for everyone?  

THE COURT:  Any objection?  This is testimony the 

witness observed. 
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MS. MOESER:  No objection, Your Honor. 

THE COURT:  Okay.  You can publish it.  

MR. JACKSON:  Thank you, Judge.

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q You see that?  Mr. Pearse testified that he believed that 

the overall debt numbers that were disclosed in the exchange 

offer and circular were accurate, right? 

A That's what he testified, yes. 

Q It's also the case -- 

MR. JACKSON:  We can take that down.

Q You also heard Mr. Burton say something similar to that, 

right? 

A Can you show me that testimony?  

Q If you don't recall, it's fine.  

But you are also aware that the IMF was completely 

aware of Proindicus loan, right? 

A No.

MR. JACKSON:  I would like to offer DX10666. 

THE COURT:  There's that number again.  All right.  

Any objection or is it in evidence?  

MS. MOESER:  Can we blow up the top so I can see it 

a little better, Your Honor?  

THE COURT:  Yes. 

(Pause.) 
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MS. MOESER:  Objection, Your Honor. 

THE COURT:  666 is out.  Sustained. 

MR. JACKSON:  Okay.  

BY MR. JACKSON:

Q Now, you also testified on direct examination about a -- 

a recent Constitutional Council decision relating to the 

EMATUM loan. 

Do you remember that? 

A Yes. 

Q And that's from this year, correct? 

A Yes. 

Q You are aware that that relates to the original EMATUM 

LPNs and the guarantee that accompanied that, right? 

A Yes. 

Q And, at this point, all of the EMATUM LPNs are no longer 

operative because there's been an exchange for Eurobonds, 

right? 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  If you know.  Do you know?  

A I know it was exchanged for Eurobonds, but the guarantee 

still applied. 

Q Okay.  

But there are no more EMATUM LPNs; those original 

EMATUM LPNs traded, right? 

THE COURT:  If you know.  
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A I don't know. 

Q You do know that the whole point of the exchange was to 

exchange the LPNs for Eurobonds, correct?

A Yes. 

Q And so what we're dealing with now is a Eurobond that has 

been guaranteed separately by the Government of Mozambique, 

correct?

A Yes.  The Eurobond is guaranteed by Mozambique. 

Q And so the Constitutional Council decision that you 

talked about during your direct examination, it doesn't 

directly relate to what investors are holding now, correct? 

A No. 

Q Okay.  Now, you are aware that the loans that are at 

issue in this case were published in what's called the 

Bulletin of the Republic, right? 

A I don't know. 

Q Okay.

MR. JACKSON:  I would like to offer DX12021 and 

12021T, a translation of that document, Your Honor. 

THE COURT:  Any objection?  

Show it to your adversary.  I think we need to blow 

it up in both instances so they can see it.  

Any objection?  

MS. MOESER:  Can we have a hard copy?  

MR. JACKSON:  Yes, Your Honor.  We are going to 
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provide a hard copy as well.  

(Pause.)

THE COURT:  Would you blow up T on my screen, 

please?  It's too small to read.  

MR. JACKSON:  Yes, of course, Judge. 

THE COURT:  Thank you. 

(Pause.) 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Sustained.  

Next question.  

(Pause.) 

BY MR. JACKSON:

Q You are also aware that the loans that are at issue were 

approved by the Bank of Mozambique, correct?

A I don't know. 

MR. JACKSON:  I would like to cull up in evidence 

DX2024.  

THE COURT:  You may publish.  It's in evidence. 

MR. JACKSON:  Thank you, Judge. 

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q You see this? 

THE COURT:  You have to blow it up. 

MR. JACKSON:  Can we blow it up?  

(Pause.) 
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BY MR. JACKSON:

Q And this is a document that you were present for when we 

looked at it earlier, right? 

A I don't remember.  I wasn't in here the whole time. 

Q Can we go to 20 -- actually, can we -- can we go to 

2024AT? 

THE COURT:  Is that in evidence?  

MR. JACKSON:  Yes, Your Honor.  

THE COURT:  Yes, you may publish it.

MR. JACKSON:  Okay.  Let's take this down.  May I 

confer with Mr. McLeod for a moment, Your Honor?  

THE COURT:  Of course.  

(Pause.) 

MR. JACKSON:  Your Honor, I think there was a 

mishearing and we put up for a moment the wrong document.  

It's DX2024 in evidence. 

THE COURT:  Yes, you may publish it if it's in 

evidence. 

MR. JACKSON:  Thank you.

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q So you see here DX2024, Agent Haque? 

A I can't see the DX number, but -- 

Q You see the document that's on the screen.  

A Yes. 
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Q And you see that this is from the Bank of Mozambique.  

A Yes. 

Q And it says that the Bank of Mozambique authorizes us to 

take out the loan, and it makes reference to Proindicus, 

correct?  

Do you see that?  Do you see the reference to 

Proindicus in the third bullet point? 

THE COURT:  Why don't you highlight it --

THE WITNESS:  I see it.

THE COURT:  -- to move it along.

Okay. 

MR. JACKSON:  Can we cull up DX2025AZ -- 2025AZ. 

THE COURT:  In evidence?  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  Go ahead.

MR. JACKSON:  If we can below this up.

BY MR. JACKSON:

Q You see here, it's another authorization from the Bank of 

Mozambique, but it relates to EMATUM, correct? 

A I see the reference to EMATUM. 

Q Right.  

This is the Bank of Mozambique authorizing EMATUM -- 

the EMATUM loan, correct?

THE COURT:  If you know. 

A It seems to be. 
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Q Thank you.  

Now, you are also aware -- 

MR. JACKSON:  We can that he down.

Q -- that legal opinions of Mozambican law firms found that 

the Proindicus loan did not violate any Mozambican law, right? 

A I don't know that. 

MR. JACKSON:  Your Honor, may we display in evidence 

Government's Exhibit 551E?  

THE COURT:  You may publish. 

MR. JACKSON:  Thanks.

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q Do you see this? 

A I see the document, yes. 

Q Do you recognize what this law firm is here? 

A No. 

Q Okay.  You've never heard of this law firm?  

MR. JACKSON:  Can we blow that up, just the top part 

of that, please?

Q You've never heard of Couto Graca Associados. 

A I have not. 

Q You are not familiar what their role was in the 

transactions at issue? 

A No.

MR. JACKSON:  Can we just go to section -- page 5 
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and go to Section 2.2?  

Q You see here it says, "Except for the approval of the 

Bank of Mozambique, which has already been obtained, no other 

authorizations, approvals, and/or consents from any public 

authorities, courts, or any other public entities are required 

for the execution of the transaction documents by each of the 

obligors."  

Do you see that? 

A I see that that's what it says.  I'm not sure what 

transaction document it refers to. 

Q Okay.  

This isn't a document that you have studied? 

A No. 

Q Okay.  

MR. JACKSON:  Let's look at section -- can we go to 

page 9 very quickly?  Let's look at Section 2.10.

Q You see it says, "No further acts, conditions or things 

are required by laws of the Republic of Mozambique to be 

done."  

Do you see it says that there? 

A That's what it says.  I was just reading the whole thing. 

Q Oh, yeah, no worries at all.  

MR. JACKSON:  Can we -- just, quickly, if you can 

take that down, Mr. McLeod.  Can we look at in evidence 

GX551F?
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Q Do you remember this document, Agent Haque? 

A I do. 

Q And this was -- again, you are familiar with Clifford 

Chance the international law firm, right? 

A Yes, I believe it's a magic circle firm. 

Q Right.  

There's no actual magic, though, right? 

A Not that I'm aware of. 

Q It's just a term.  

THE COURT:  Me neither.

Q And so Clifford Chance authorized -- this is a Clifford 

Chance opinion letter that you understand made the 

determination related to Proindicus that this was -- that all 

the authorizations were sufficient, right? 

A I'm not sure of the exact wording.  If you could point 

out -- point it out. 

Q Well, this isn't a document that you studied either, is 

it? 

A Not extensively. 

Q Okay.  

MR. JACKSON:  We can take that down.

Q Now, you're also aware, am I correct, Agent Haque, that 

regardless of what -- first of all, in terms of -- just to 

unpack this a little bit, you've never practiced law in 

Mozambique, right? 
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A I have not. 

Q You are not a Mozambican lawyer.  

A No. 

Q You don't consider yourself an expert in Mozambican law.  

A No. 

Q And your understanding of what that Constitutional 

Council of Mozambique decision means is really limited to the 

face of the document, right? 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Sustained.  It's way beyond the scope of 

the direct.  She's not a lawyer.  

Are you a lawyer?  

THE WITNESS:  I am not. 

THE COURT:  Good.  

Let's go. 

BY MR. JACKSON:

Q You are aware that subsequent to that decision, the 

Government of Mozambique has publicly stated that it intends 

to appropriately deal with all these debts, correct?

A I'm not sure.  If you could point me to something.  

Q I'm just asking if you are aware.  

A No. 

Q You are aware that there has been a restructuring in 

place and that investors and the Government of Mozambique have 

reached agreements on that restructuring even as recently as 
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during the course of this case, correct? 

A I believe there's been a restructuring, yes. 

Q And there have been agreements that have been reached by 

the investors and the Government of Mozambique, correct? 

A I'm not sure about the agreements. 

Q You are aware that the EMATUM guarantee is governed by 

English law, correct?

A I'm not sure. 

Q Okay.  

I just have a few more questions for you, Agent 

Haque.  

Putting aside the people who are listed on the 

charts related to payments, during the course of your 

investigation, you came across a number of different officials 

in Mozambique who had involvement with these transactions that 

you have not identified any evidence received payments, 

correct?

A I'm sorry.  Who are you referring to?  

Q Well, for example, it's a fact, isn't it, that 

Mr. Maleiane has been the minister of finance since 2015? 

A I believe he's been the minister of finance since 2015, 

yes. 

Q He replaced Mr. Chang, right? 

A Yes. 

Q And you have not identified evidence of improper payments 
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from Privinvest to Mr. Maleiane, correct?

A I'm not sure. 

Q Okay.  

You're familiar with Mr. Adriano Ubisse?  

THE COURT:  Could you spell that?  

MR. JACKSON:  Yes, Your Honor.

BY MR. JACKSON:

Q That's A-D-R-I-A-N-O, last name, Ubisse, U-B-I-S-S-E, 

correct? 

A Yes. 

Q And that's a national director of the treasury of 

Mozambique, right? 

A Yes. 

Q And you know that he was involved in the Eurobond 

exchange, correct? 

A That's correct. 

Q You know he attended the Eurobond road show? 

A He did. 

Q You haven't identified evidence of improper payments from 

Privinvest to Mr. Ubisse, have you? 

A I'm not sure. 

Q As you sit here right now, you are not aware of any that 

you can talk about at this moment, right? 

A No. 

Q And with regard to -- you are familiar with Mr. Gove who 
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is the governor of the Bank of Mozambique, right? 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Overruled.  

Are you familiar with that name?  

Spell it for the court reporter, please. 

MR. JACKSON:  Yes, Your Honor.  

BY MR. JACKSON:

Q That's G-O-V-E.  

A No. 

Q You have no idea who Mr. Gove is? 

A I believe I've heard the name, but I'm not sure who that 

is. 

Q Okay.  

Do you recognize him as the governor of the Bank of 

Mozambique? 

A I do not. 

Q Regardless, you haven't identified any improper payments 

from Privinvest to Mr. Gove, correct? 

MS. MOESER:  Objection, Your Honor. 

THE COURT:  Overruled.  

If you can talk about it.  It's an ongoing 

investigation.  Is there anything you know about Mr. Gove that 

you can talk about in public?  

THE WITNESS:  No. 

BY MR. JACKSON:
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Q There's also a Parliament in Mozambique, correct?

A I believe so, yes. 

Q There are many members in this Parliament, correct?

A I'm not sure how many members. 

Q You are not sure how many people are involved?  

A No. 

Q But it's correct, right, that you certainly haven't 

identified payments from Privinvest to all of the members of 

the Mozambican Parliament, have you? 

A I'm not sure who all of the members of Parliament are. 

Q Okay.  

THE COURT:  How many more or few questions do you 

have with this agent?  

MR. JACKSON:  I'm almost finished, Your Honor.  

THE COURT:  Yes, you are. 

(Pause.) 

MR. JACKSON:  Thank you, Special Agent Haque.  

I have no further questions, Your Honor. 

THE COURT:  Any redirect?  

MS. MOESER:  Very short, Your Honor. 

THE COURT:  Very short.  Very brief.  Very limited.

REDIRECT EXAMINATION 

BY MS. MOESER:

MS. MOESER:  Your Honor, if we may display 

Government's Exhibits 2027 in evidence? 
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THE COURT:  You may.

(The above-referred to exhibit was published.) 

MS. MOESER:  Can we go to the last page, 

Ms. DiNardo?  

BY MS. MOESER:

Q Special Agent Haque, is Mr. Nhangumele referenced in this 

email? 

A Yes. 

Q Who is this email from? 

A Jean Boustani. 

Q And what does it say that Mr. Mag medically does? 

A Heads the team assigned to the EEZ project from the 

office of HE the president. 

MS. MOESER:  We can take that down, Ms. DiNardo.  

If we can look at Government's Exhibit 2024 in 

evidence, and if we can go down, scroll down to the first 

email.  Sorry, if we can scroll up a little bit, Ms. DiNardo.  

Up one more page.

(The above-referred to exhibit was published.)

Q Can you read this middle email here?  Who is this middle 

email from Special Agent Haque? 

A Jean Boustani. 

Q And who does it say to address the letter to? 

A Armando Ndambi Guebuza. 

Q And where does it say -- where does it say to address the 
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letter to? 

A Office of HE, The President of the Republic of 

Mozambique. 

Q And Special Agent Haque -- 

MS. MOESER:  You can take that down, Ms. DiNardo.  

Q You were asked a number of questions about Teofilo 

Nhangumele.  

A Yes. 

Q Did Teofilo Nhangumele speak with the FBI? 

A He did. 

Q Did he admit to receiving money from Jean Boustani when 

he spoke with the FBI? 

A He did. 

MS. MOESER:  One moment, Your Honor. 

THE COURT:  Yes. 

(Pause.) 

(Continued on the following page.)
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REDIRECT EXAMINATION (Continued)

BY MS. MOESER:

Q Special Agent Haque, how much in total did the FBI trace 

in payments to -- from Privinvest to Privinvest entities to 

Andrew Pearse, Surjan Singh, and Mozambican officials, 

roughly?

A Is it okay if I look at the documents here?

Q Of course.

(The witness is reviewing the document.) 

THE COURT:  While she's doing that, would you read 

the question back, Madam Reporter, out loud so the agent has 

it in mind.  Keep your voice up. 

(Whereupon, the record was read.)

A Approximately $100 million.

Q And have you received evidence of other payments in the 

evidence that you have reviewed?

A I have.

Q And what document is that?

THE COURT:  What document reflects those payments is 

what she is asking you?

A A spreadsheet created by Naji Allam.

Q Who is Naji Allam?

A The CFO of Privinvest.

MS. MOESER:  One moment, Your Honor.

THE COURT:  Yes.
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No further questions, Your Honor.  

Special Agent, thank you.  

You may step down.   

Please call your next witness. 

(The witness steps down.) 

MR. BINI:  One moment, Your Honor.

THE COURT:  Of course.

MR. BINI:  Your Honor, the government rests.

THE COURT:  Ladies and gentlemen of the jury, so do 

you for the next 15 minutes, a real 15 minutes.  

Please do not talk about the case.  I have some 

business to do with the lawyers.  Please go back to the 

elegant jury room.  Take next 15 minutes.  

Don't wander too far.  Do not talk about the case.  

The case is not yet over.  Thank you.  See you in 15.

(Jury exits the courtroom.) 

THE COURT:  Thank you.  You may be seated, ladies 

and gentlemen.

We're in open court.  The defendant is still 

present.  The jury is not present.  

Do we have any motions?

MR. SCHACTER:  Yes, Your Honor.  

At this time, the defense moves for a judgment of 

acquittal on the basis that the government has failed to prove 

each and every element of the conspiracy to commit wire fraud, 
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conspiracy to commit securities fraud, and conspiracy to 

commit money laundering. 

We also move on due process grounds for failure to 

prove the domestic violation of Section 1349, or 1343, or a 

violation of Section 1956(f) that occurred, in part, in the 

United States.

THE COURT:  Any response from the government?

MR. BINI:  Your Honor, the government has made more 

than a prima facie case that the defendant committed wire 

fraud conspiracy, securities fraud conspiracy, and money 

laundering conspiracy.  And the government believes that this 

case should go to the jury.

THE COURT:  Any response?

MR. SCHACTER:  No, Your Honor.  

We have further -- we can go through further 

grounds.  We can either do that quickly now, Your Honor, or we 

can do it at the end of the day, whichever the Court prefers.  

I believe the government has agreed that our 

arguments are preserved whether they're made now or at the end 

of the day, if that is acceptable to the Court.

THE COURT:  You can make them now or you can make 

them later, it's up to you.  

Do you want to make them now or you want to make 

them later?   

MR. SCHACTER:  May I have one moment? 
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THE COURT:  Of course.

(Pause.)

MR. SCHACTER:  I think, if it's acceptable to the 

Court, and as long as our arguments are preserved, we would 

prefer to do at the end of the day so we don't take up the any 

of the jury's time.

THE COURT:  What's the government's response to 

that? 

MR. BINI:  It's fine with the government, Your 

Honor.

THE COURT:  Okay.

The argument is preserved.  

The motion is denied.  You can renew it at the end 

of the day.

MR. SCHACTER:  Thank you, Your Honor.

THE COURT:  Thank you.

MR. BINI:  Thank you, Judge.

THE COURT:  Anything else we need to talk about 

before we bring the jury back in?

MR. BINI:  Not from the government.

MR. SCHACTER:  Not from the defense, Your Honor.

THE COURT:  Okay, Mr. Jackson.

(Pause.)

MR. SCHACTER:  Are we starting now? 

THE COURT:  That was the idea, unless you want to 
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take a break.

MR. JACKSON:  That's fine, Judge, we're ready to go.

THE COURT:  Last chance? 

MR. SCHACTER:  We're okay.

(Pause.)

(Jury enters the courtroom.)

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  See, I really do now how to take a short break.  

Please be seated.  

Ladies and gentlemen of the public, please be seated 

as well.  

The government has completed its case, and we're now 

on to the defense case.  

You remember, as I told you in the beginning, the 

defense does not have to prove anything.  The burden is always 

on the government to proves its case beyond a reasonable doubt 

in all respects.  

I will give you your final jury charge at the end of 

the case, but the defense has elected to put on a case, and 

we're now going to hear from the first defense witness. 

So, counsel, please call your first defense witness.

MR. JACKSON:  Your Honor, we call Special Agent 

Tassone.

THE COURT:  Okay, please have the special agent come 

forward and be sworn in. 
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(Witness takes the witness stand.)

A N G E L A  T A S S O N E, called as a witness, having been 

first duly sworn/affirmed, was examined and testified as 

follows: 

THE COURTROOM DEPUTY:  Do you solely swear or affirm 

the answers you are about to give to the Court, will be the 

truth, the whole truth, and nothing but the truth so help you 

God? 

THE WITNESS:  I do.

THE COURT:  Please be seated, Special Agent.  I'm 

going to ask you to spell your name.  State your name and 

spell it clearly.  

Pull the microphone towards you.  It looks like it's 

a snake, it's not, it won't bite you.  Make sure the green 

light's on.

Please state your name, spell it, and then counsel 

will inquire.

THE WITNESS:  Angela Tassone.  A-N-G-E-L-A.  

T-A-S-S-O-N-E.

THE COURT:  Thank you.  

You may inquire, counsel.

MR. JACKSON:  Thank you, Your Honor.

DIRECT EXAMINATION  

BY MR. JACKSON:

Q Good afternoon, Special Agent Tassone. 
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A Good afternoon.

Q Now, Special Agent Tassone, you participated in certain 

meetings with various cooperating witnesses in this case, 

correct?

A Correct.

Q Those cooperating witnesses included Surjan Singh?

A Yes.

Q And it included Andrew Pearse?

A Yes.

Q And it included Detelina Subeva?

A Yes.

Q In your meeting with Mr. Singh on August 1st, 2019, 

Mr. Singh told you that he had discussed working in some 

capacity at Palomar, correct?

A No.

Q Well, you wrote in your notes related to that meeting:  

Discussed working in some capacity at Palomar; didn't you?

A Yes.

Q Okay.  And you were referring to a conversation -- those 

were notes of a conversation you were having with Mr. Singh, 

correct?

A Correct.

Q Okay.

It's also the case that in one of your meetings with 

Mr. Pearse, Mr. Pearse told you that Mr. Singh had initiated a 
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discussion about him getting a percentage of a deal with 

Privinvest.

A Mr. Pearse told us that Mr. Singh initiated a discussion 

with him.  He did not say he discussed -- he initiated the 

discussion about the percentage of the deal.

Q Right.  You wrote in your notes, correct:  During team 

building trip, AP made it clear that if Singh helped 

facilitate deal with Priv, he would get a percentage, correct?

A I didn't take notes at that meeting, but if you would 

like to show me them.

Q I'd like to show you a document --  

MR. JACKSON:  May I have one moment, Your Honor?

THE COURT:  Of course.

(Pause.)

MR. JACKSON:  Your Honor, can we just call up on the 

screen 3500AP-1, just for the witness, the Court and 

counsel -- 

THE COURT:  Yes.

MR. JACKSON:  -- AP-1-A? 

THE COURT:  You may do that for the Court and 

counsel, and the witness.  It's not in evidence.

MR. JACKSON:  And can we go to page 17.  

Can we blow up the bottom of that, Mr. Mcleod.

Thank you.

Q Now, Agent Tassone, even when you don't write the notes 
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for a meeting, you participate and review them, correct?

A I didn't review these notes.  I reviewed a memo of the 

meeting.

Q Okay.  So you reviewed the memo of the meeting that comes 

after the notes, right?

A Correct.

Q And you were present for the meeting with Mr. Pearse, 

correct?

A Correct.

Q And you recall that the notes indicated that if Singh 

helped facilitate the deal with Priv, he would get a 

percentage.  And then you indicated Singh initiated the 

discussion, correct?

A It says that Andrew Pearse -- 

THE WITNESS:  Sorry, I'm not going to read it.

THE COURT:  Hang on.  Hang on.  Hang on.

THE WITNESS:  Sorry.

THE COURT:  Chill.  You're an agent, not a judge.  

So the question you've been asked is whether or not, 

in effect, this refreshes your recollection about a topic.

So now you're not allowed to read these notes into 

evidence, because they're not in evidence.  

So why don't you ask the witness the question if 

this refreshes her recollection about a topic so we don't get 

caught up in what I refer to as the Judge Forest issue about 
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you know what.

MR. JACKSON:  Of course, Judge. 

BY MR. JACKSON:

Q Does this refresh your recollection that Mr. Singh -- I'm 

sorry, Mr. Pearse indicated that Mr. Singh had initiated the 

discussion immediately after telling you about Mr. Singh being 

offered -- about the -- immediately after the discussion with 

Mr. Singh taking a percentage?

THE COURT:  Hang on.  Read the question back.

MR. JACKSON:  I will rephrase the question.

THE COURT:  No, I want to have the question read 

back.

(Whereupon, the record was read.)

THE COURT:  Withdraw that question, and put a 

cleaner question.

MR. JACKSON:  Thank you, Judge. 

Q Does this refresh your recollection that Mr. Pearse told 

you Singh initiated the discussion immediately after telling 

you about a conversation between him and Mr. Singh about him 

getting a percentage?

THE COURT:  Yes or no?  Yes, it does or; no, it 

doesn't? 

A No.

THE COURT:  Next question.

MR. JACKSON:  May I have a moment, Your Honor? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Tassone - cross - Mr. Mehta

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3645

THE COURT:  You may.

(Pause.) 

BY MR. JACKSON:

Q You did not take notes at the meeting we've been talking 

about are?

A Not at Mr. Pearse's first meeting, no.

Q Okay.  Who took notes at that meeting?

A Special Agent Haque.

MR. JACKSON:  Thank you very much, Agent Tassone.

THE COURT:  Any cross? 

MR. JACKSON:  No further questions.

MR. MEHTA:  Very brief, Your Honor.

THE COURT:  Better be.

CROSS-EXAMINATION  

BY MR. MEHTA:

Q Good afternoon. 

A Good afternoon.

Q You recall being asked about notes that you took about 

Mr. Singh and Palomar?  

Do you recall that?

A Yes.

Q Agent Tassone, can you tell the jury why you took those 

notes?

A Yes.  

Mr. Singh was shown a document related to Palomar, 
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and then was asked questions about whether or not he was 

involved in a trip to Lichtenstein.  

Mr. Singh indicated that he briefly discussed at 

points in time being involved in a fund.  I do not recall 

whether or not at that meeting Mr. Singh said the fund was 

Palomar or not.

Subsequently, he told us it was a fund.  He never 

specifically said that it was Palomar.

MR. MEHTA:  That's it, Your Honor.

THE COURT:  Any redirect?

MR. JACKSON:  Very briefly.

THE COURT:  Very brief.  That was a pretty brief 

cross.  

I'm not going to allow redirect beyond the scope of 

the cross.

REDIRECT EXAMINATION

BY MR. JACKSON:

Q Agent Tassone, yes or no, he never told you specifically 

that it was not Palomar?

THE COURT:  Who is "he", I'm sorry? 

MR. JACKSON:  I'm sorry.

Q Mr. Singh never specifically told you that it was not 

Palomar, correct?

A When?

Q During the meeting that you were just discussing with 
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Mr. Mehta. 

A During that meeting, I do not recall, either way, whether 

he said Palomar or not.  It's written in my notes because the 

email is about Palomar.

MR. JACKSON:  Thank you.  No further questions, Your 

Honor.

THE COURT:  You may step down, special agent.  Thank 

you.  

Next witness.

(The witness steps down.)

MR. JACKSON:  Your Honor, we call Peter Kuhn.

THE COURT:  Please come forward and be sworn.  

Please come forward and be sworn by my courtroom 

deputy.   

Raise your right hand when you get to the witness 

box. 

(Witness takes the witness stand.)

P E T E R  M A R T I N  K U H N, called as a witness, having 

been first duly sworn/affirmed, was examined and testified as 

follows: 

THE COURTROOM DEPUTY:  You do solemnly swear or 

affirm that the answers you are about to give the Court will 

be the truth, the whole truth and nothing but the truth, so 

help you God? 

THE WITNESS:  I do.
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THE COURT:  I didn't hear what you said.

THE WITNESS:  I do so approve.

THE COURT:  Why don't you give the oath again, and 

let's have an answer that says either "yes, I do," or "no, I 

don't".  

The courts are funny about that up in the Appellate 

Court. 

So give the oath, again, Mr. Jackson.

THE COURTROOM DEPUTY:  You do solemnly swear or 

affirm the answers you are about to give to the Court will be 

the truth, the whole truth, and nothing but the truth, so help 

you God? 

THE WITNESS:  Yes, I do.

THE COURT:  Thank you, sir.  Please be seated.

State your name, sir, and spell it.  

Pull this microphone in front of you close to you.  

It looks like a snake, but it won't bite you.  

State your name, spell it, keep your voice up. 

THE WITNESS:  Okay.  My name is Peter Martin Kuhn.  

P-E-T-E-R.  Martin, M-A-R-T-I-N.  And Kuhn, K-U-H-N.

THE COURT:  Thank you. 

You may inquire, counsel.

MR. JACKSON:  Thank you very much, Judge.

DIRECT EXAMINATION

BY MR. JACKSON:
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Q Good afternoon, Mr. Kuhn. 

A Good afternoon.

Q Mr. Kuhn, where did you grow up?

A I grew up in Germany, Southwest Germany, in Palatinate. 

THE COURT REPORTER:  I'm sorry.

THE COURT:  Spell your town.

THE WITNESS:  Okay.

A Southwest Germany Palatinate.  It's P-L -- 

P-A-L-A-D-I-N-E, A-T-E.

Q And did you -- first, is German your first language, 

Mr. Kuhn?

A Yes, German is my first language.

Q Do you speak other languages?

A A little bit of French, and English, and I learned a 

little Latin in school.

Q Did you go to school in that part of Germany growing up?

A Yes, I -- actually The Palatinate is a state in Germany.  

And the village I grew up is called Ruelzheim.

THE COURT:  Would you spell that? 

THE WITNESS:  Yes.  Ruelzheim, it's 

R-U-E-L-Z-H-E-I-M.

Q And what kind of village is that?

A That's a small village, about 5,000 inhabitants.  It's in 

a rural countryside.  A lot of farmers.  And, yeah, that's it.

Q Did you go to high school there?
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A No, I couldn't go to high school in this village.  I had 

to go to Germersheim. 

THE COURT:  Would you spell that.

THE WITNESS:  Okay, Germersheim.  It's G-E-R-M-E-R-S 

and H-E-I-M.

Q Is it called high school in Germany?

A No, it's called gymnasium -- gymnasium we called it.  

It's like gymnasium.

THE COURT:  You don't have to spell that.

MR. JACKSON:  Thank you, Judge.

THE COURT:  Can we move this along? 

MR. JACKSON:  I promise you, no more German towns, I 

promise, Judge.

THE COURT:  Thank you.  I appreciate that.

Q After you graduated from the gymnasium, what did you do, 

Mr. Kuhn?

A I joined the German Navy.

Q Why did you join the Navy?

A In these days it offered us a very good opportunity to 

get a third class education.  

I wanted to move off my village.  I wanted to see 

the world, and it was very similar to the U.S., join the Navy, 

see the world.  That was my intention basically.

Q Did you do an academic course of study at the same time 

that you joined the Navy?
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A Yes, I did it during my naval time. 

Q I'm sorry, you were saying?

A No, I wanted to point out it was part of the training to 

become an officer in the German Navy.

Q Just to flash forward a little bit. 

What was the highest rank that you reached in the 

German Navy?

A During my active time, I was a lieutenant.  And after my 

naval time, I'm still in the Navy Reserve, and I'm a fully 

captain now.

Q So you're a full captain in the Reserves now?

A Yes, correct.

Q So can you just tell us a little bit, very quickly, about 

the education that you did during the time that you initially 

joined the German Navy?  

Can you just tell us a little bit about that?

A I did the normal officer's training.  I sailed on board 

of our sailing ship, Gorch Fock. 

THE COURT:  Could you spell that, please. 

THE WITNESS:  Okay.  It's G-O-R-C-H.  And new word, 

F-O-C-K.

THE COURT:  And what year did you join the Navy, so 

we have a time frame? 

THE WITNESS:  When?  It was in 1976.

THE COURT:  1976. 
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Okay, go ahead, please.

MR. JACKSON:  Thank you, Judge.

BY MR. JACKSON:

Q So what kinds of things -- you were essentially in 

college at the same time that you were in the German Navy 

originally, correct?

A We don't call that college, it's a university.  The 

German Armed Forces created -- 

THE COURT REPORTER:  I'm sorry? 

THE COURT:  The German Armed Forces during the Cold 

War created the university.

Q Did you end up getting a degree?

A Yes.  I'm an engineer.  Degreed engineering.

Q What did you get -- that's an engineering degree, 

essentially?

A Right.

Q When did you get that engineering degree?

A I got that in Munich, the University of the Bundeswehr in 

Munich.  And --  

THE COURT:  I think the question was when, sir. 

THE WITNESS:  Oh, when?  

That was in 1982.

MR. JACKSON:  And, Your Honor, if it pleases the 

Court, I might be able to speed things along by just assuring 

the Court and the court reporter that I will give a full list 
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of -- 

THE COURT:  Sorry about that.  

See, if I were the decision maker, and I could, but 

you have the jury here, and they have to decide the facts.

MR. JACKSON:  Fair enough, Judge.

THE COURT:  If you are going to go through the 

German towns, and the education they've got to know the 

spelling, the court reporter has got to get it.  

If this were a civil deposition, that would be cool; 

or a bench trial, that would be fine, but they are the finders 

of fact, so... 

MR. JACKSON:  Of course, Judge.

THE COURT:  Herein lies the problem.

Q Okay.  Did you have any particular goal you were working 

towards when you first started that course of study?

A Yes, I wanted to become a pilot in the Navy.

Q And why were you trying to become a pilot?

A I was young, it was adventurous, and I was interested in 

the technical things.

Q Did you train to become a pilot?

A Yes.

Q Can you just describe what you did in the course of that 

training?

A Yes, I did the basic flying training in Germany.  

After that, I was sent to a course in the U.S., in 
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Mather Air Force Base in California.  

I did my undergraduate Naval experience for my 

silver wings.  

And after that, I did the advanced technical 

training it was called.

Q You mentioned going to California.  

What the year was that?

A That was in 1984.

Q And can you just explain, as a member of the German Navy, 

why you were going to California at that point?  

A It was quite common.  We had a very good relationship 

with the U.S. Armed Forces, and a lot of the flights was done 

in the U.S. 

Q Was that flight training out there like the movie "Top 

Gun"?

A No.  Maybe a little bit, but... 

THE COURT:  Don't ask him about any Beach Boys.  

You have to keep this to:  Join the Navy.  He went 

to California.  He was a young man.  We get it, all right?  

Okay.  I am now, but I wasn't always old.  

BY MR. JACKSON:

Q By the way, during those years did you get married, 

Mr. Kuhn?

A Sorry.

Q During those years, did you get married?
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A I was married before, yeah.

Q Are you married now?

A I'm still married.

Q Okay.  And you've been with your wife for -- since that 

time, since the '80s?

A No, I was divorced in between.  

Now, I have my second wife.

THE COURT:  I tried to warn you.

MR. JACKSON:  There's no words, Judge.

THE COURT:  I tried to warn you. 

All right.  "Top Gun" let's go.

Q Now, let me just focus you in on the time period that you 

were in the Navy after you did that training.  

Did you, in fact, become a pilot?

A No, actually not.

Q Why not?

A During this technical training I mentioned, I did one of 

the flights, and then the Commission decided maybe it's not 

the right job for me.

Q Okay.  So what did you do instead?

A I became an engineering officer in the German Navy, one 

of the flying air programs.

Q And what kind of things were you doing in that role?

A I was responsible at the end for some of the works shops 

with the avionics and electronics of the aircraft.  And I was 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Kuhn - direct - Mr. Jackson

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3656

having about 100 personnel in these workshops.  Was 

maintaining the aircraft and preparing them for their 

missions.

Once in a while, we did some deployment to other 

airfields, and I headed these deployments.  

And I was in the technical role.  I was the training 

officer for the squadron over there.

Q Did you work on ships during your time as an active duty 

person in the German Navy?

A After that, nothing more.  After my flight training, not 

any more.

Q And what was the total number of years that you were in 

the Navy on active duty?

A Thirteen years.

Q When did that end?

A That ended in 1989.

Q What did you do after that?

A After that, I work in different shops relating to 

military or manufacturing military equipment.  Yeah.

Q Okay, I want to talk about the years between you leaving 

the Navy and 2012.  

Just a very brief summary, what were you doing?

A Yeah, mainly I was working in project management and 

sales for companies like ATLAS ELEKTRONIK dealing with 

underwater weapons.  They worked in underwater weapons.  ATLAS 
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ELEKTRONIK, they worked in underwater acoustics.  

I also worked for SAM Electronics, S-A-M 

Electronics.  They worked in the outfitting of ships.  They 

did all the stuff necessary to operate the ship 

electronically-wise.

Q And when you talk about underwater electronics, what are 

you talking about?

A Underwater acoustics.  

I mean, normal electromagnetic waves, they do not 

work under water.  

What you do is you need sonar systems, and then use 

acoustics to transmit the information you want to transmit.

Q And in the course of that work, what kind of -- what kind 

of engineering did that different work involve over those 

years?

A Almost everything what I've learned before:  Mechanics, 

electrics, electronics, thermal dynamics, hydrodynamics, yeah.  

I think.

Q At some point did you meet a man named Akram Safa?

A Yes.

Q How did you meet Mr. Safa, Akram Safa?

A I was working for ATLAS with these underwater acoustics 

company, and we received a fax to provide three underwater 

telephones for a company called EMD in Abu Dhabi.  

And I checked in the internet this company and found 
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out they build diver delivery vehicles.  These are open -- how 

to say that -- transporter for divers.  They have to wear 

masks, and they are exposed to the water.  

And in such vehicles, our underwater telephones 

couldn't be operated.  So I was wondering about that.  And 

during one of my trips to Abu Dhabi, I tried to meet this 

Mr. Safa.  And we found out that the fax was not initiated by 

his company.

Q At some point did you begin working for a company that 

was owned by Mr. Iskandar Safa that Mr. Akram Safa was 

involved in?

A Yes.  I was starting to work for Mr. Safa in 2012.

Q Can you just tell me how that happened?

A Yeah.  I was working in these days for SAM Electronics.  

And as I mentioned, SAM Electronics provided all the electric 

stuff for ships.  

Mr. Safa owned a shipyard in Germany called 

Nobiskrug.  And I tried to get involved in their shipbuilding 

stuff.  And once of a sudden he -- the management asked me to 

work -- whether I would like to work for Mr. Safa.

Q What was the first job you were hired to do in connection 

with that work?

A I was hired as a director naval ships for Nobiskrug.

Q You mentioned Nobiskrug.  

Can you just explain very briefly how Nobiskrug fits 
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into the other companies that are related to that?

A Yeah.  Mr. Safa owns a couple of shipyards, and Nobiskrug 

is one of the shipyards he owns.  

It was a first one he acquired in Germany.  Later on 

he acquired another one called HDW Kiel GmbH.

And later a third one called Lindenau.

Q At some point did you become involved in a project 

involving Mozambique?

A Yes.

Q How did you begin working on that?

A When I started to work for Nobiskrug, I was -- I received 

once a call from Mr. Safa asking me to come to Abu Dhabi.  

And, yeah, I -- of course, I traveled to Abu Dhabi, 

and I was asked to review some information about a called EEZ 

monitoring and protection system.

Q Now you said "EE zed".  Is "zed" a way people say "Z" in 

Europe?

A That's correct, yeah.  I did it the wrong way.  It's EEZ.

Q What does "EEZ" stand for?

A EEZ stands for exclusive economic zone.

Q What is your understanding of what the project was?

A My understanding was that we are providing some 

equipment, a suite of equipment, so when the EEZ, and for if 

there is something wrong, we want to send out ships to check 

out what's going on there.
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Q What did you do next?

A I was appointed as the project manager for part of 

these -- for all of the EEZ protection monitoring and 

protection system.

Q Who made you the project manager?

A Mr. Safa.

Q And what did you do after you were appointed the project 

manager?

A When I was appointed, then I traveled to Mozambique.  And 

we had our first kickoff meeting.  And we tried to set up the 

procedures how we are going to implement the project.

Q When was that first meeting?

A The first meeting was in early 2013.  I think in April.

Q How did you get to Mozambique?  Did you fly down there?

A Yes.

Q Okay.  How long is that trip?

A It's about 12 hours.

Q And did you have to connect somewhere?

A Sometimes I'm flying through Addis Ababa.  It's in -- 

it's the capital of Ethiopia.

Q When you got to Mozambique, what happened?

A In Mozambique, the first meeting we had, I was there with 

Mr. Jean Boustani, and I think there was -- it was many shown, 

and we presented the project.  

We met the guys on the customer side who wanted to 
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set up the system, and we just discussed how we will implement 

that.  What would be the task for us.  For them.  So we -- we 

talked about the working packages we had.  And, yeah.

Q I'm sorry, were you finished?

A That's it, yeah.

Q You mentioned Mr. Boustani.  

Do you see Mr. Boustani here today?

A Yes, I see him.

Q Okay.  That's -- can you identify what he has on?

A Yes.  He's sitting in the middle between these two 

gentlemen with the ties.

Q When you got there, did you meet with the Mozambican 

officials?

A Yes.  We met the Mozambicans.

Q Who are some of the Mozambicans you met with?

A We met with Mr. Metlaba.  Mr. Metlaba was introduced to 

us as the general manager of a company called Proindicus, 

which was going to operate the system we wanted to implement.

Q Did you meet with anyone else?

A Yes.  There was also Mr. Gopo, and Mr. Ngale, and I think 

a translator, I forgot the name. 

Q Why was the translator necessary?

A Most of the people they don't like to speak in English 

there.  And my Portuguese -- I don't speak Portuguese, so we 

needed. 
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Q You understand a few words in Portuguese?

A Yes.  A few, yeah.

Q And so by the way, what kind of building were you meeting 

with them in?

A The building was a converted I think a villa.  It was 

converted into an office building.

Q And so what essentially, a brief summary, did you discuss 

during the meeting?

A What we discussed were the project; what we are going to 

do, and what we expected them to do so that can we implement 

the system.

Q And what did the Mozambicans express to you during the 

course of the meeting?

A They were very keen to set up the project, and they told 

us they can do almost everything what we -- what we asked them 

to do.  So it seemed to me that they were really interested in 

the project.

Q Now, you mentioned earlier, I just want to back up a 

little bit.  

At this time, you had been formally hired by, you 

said, Nobiskrug?

A Correct.

Q And there are several other companies in the Privinvest 

group of companies, correct?

A Yes, correct.
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Q And can you just tell us where you work in terms of the 

physical location where you work?

A In these days, I was working, as I said for Nobiskrug.  

But mainly I worked in Abu Dhabi and in Mozambique.

Q Are there any shipyards that are operated by the 

Privinvest companies?

A Yes.  There are a couple of shipyards.

Q Where are they located?

A The very first one is located in Cherbourg, in the 

northwest corner of France called CMN.  

Then there's a ship -- there are the three shipyards 

in Germany around Kiel.  

There's one shipyard in Abu Dhabi called Abu Dhabi 

MAR.  

And that part -- I think part of the shipyard -- 

belong in these days also to Privinvest.

MR. JACKSON:  Your Honor, at this time I would like 

to offer a map, which is marked as DX9216.

THE COURT:  Any objection?

MR. BINI:  No objection, Your Honor.

THE COURT:  No objection.  

Admitted. 

You may publish it.

MR. JACKSON:  Thank you, Judge. 

(Defense Exhibit 9216, was received in evidence.)  
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(Exhibit published.) 

Q So what are we looking at here?  Can you explain that to 

us please, Mr. Kuhn?

A It's an aerial view of the facilities in Germany, of 

Kiel.  In these day, it was called ADM, Abu Dhabi MAR, 

Germany.  Nowadays it's called Germany Navy Yard, Kiel.

MR. JACKSON:  Is there a page 5 of this document?  

I'm not sure.  

It's one page?  Okay.  We'll come back to that.

I want to offer a document, which is marked as 

DX9000.

THE COURT:  Any objection?

MR. BINI:  No objection, Your Honor.

THE COURT:  Admitted. 

You may publish it.

MR. JACKSON:  Thank you, Judge. 

(Defense Exhibit 9000, was received in evidence.) 

(Exhibit published.) 

Q Mr. Kuhn, what are we looking at here?

A It's the same shipyard, again, and the work flow is 

depicted in here with some smaller picture on that.

Q What do you mean by "work flow"?

A When you start to build a ship, at the beginning you only 

have some steel blades.  And the outcome of the shipyard is 

our ship.  And in between the steps to get a ship depicted in 
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this drawing or in this picture.

Q You mentioned "steel blades".  What is that?

A A steel blade is a -- a normal blade of steel about -- 

for shipbuilding it's about 1.5 to 3 centimeters thick.  And 

the length is about 6 to -- 6 meters times 2, to 3 meters.

Q I just want to quickly run through these steps here.  

Can you just explain in a brief summary fashion what 

happens at step one?

A In step one you see -- at the end, yes, over there you 

see the storage for the steel blades are laying.  Then these 

blades are getting into this workshop.  And in the workshop 

they are cut into pieces.

Q What about at step two?

A In step two, these pieces are centered to sections and 

blocks.  

I mean at the beginning, you only have flat pieces 

of things.  Then they are put together, welded together to 

form a section.

Q What about at step three?

A In step three, these sections are mainly sandblasted and 

coated with color and protection.

Q What is meant by "major outfitting" in step four?

A Major outfitting means when you have build the sections 

together, you start with the main equipment, like the engines.  

They are put into the ship's hull.  And then you continue to 
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build up the ship.

Q The next step, five? 

A In step five, assembly means you put or you close the 

whole ship and you already finish that.

Q Finally, step six?

A In step six, you do the final assembly, final outfitting, 

like small electronic parts, furniture, what else you need, 

fenders, you name it.  

And then we do tests and trials with the ship.

MR. JACKSON:  Your Honor -- 

Q I'm sorry. 

A Before it is given or handed over to the customer.

MR. JACKSON:  Your Honor, I like to offer DX9051.

THE COURT:  Any objection to DX9051?

MR. BINI:  No objection.

THE COURT:  Admitted. 

You may publish it. 

(Defense Exhibit 9051, was received in evidence.) 

(Exhibit published.) 

Q What is depicted here, Mr. Kuhn?

A It's the same shipyard, and it's -- you see the big 

portal crane we have over there.  It's lifting up to 900 tons.  

And you see the dry dock, which is about 425 meters long, 

90 meters wide.  It's one of the biggest docks in the Baltic.

Q By the way is this German naval yards located near the 
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border of any other country?

A I think.

Q This is in Germany, correct?

A Yes, correct.

Q Is it near the border of any other country?

A It's not so far away from Denmark.  And it's directly at 

the -- at the coastline of the Baltic, Baltic Sea.  And, yeah.

MR. JACKSON:  Your Honor, I'd like to offer DX9052.

THE COURT:  Any objection to 9052? 

MR. BINI:  Objection.

THE COURT:  All right, let's have a sidebar.

(Continued on the next page.) 

(Sidebar conference.)
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(The following occurred at sidebar.) 

THE COURT:  What is this a picture of? 

MR. JACKSON:  It's a picture of the cutting some of 

the steel blades that are used for manufacturing the boat, 

Your Honor.

THE COURT:  What's the objection?

MR. BINI:  The objection is the relevance.  We think 

that -- no objection if he wants to put some pictures in, but 

we do think he should get to Proindicus and Mozambique.  

That's the purpose of the witness.

THE COURT:  I'm going to overrule the objection.  

But I think you're the one, Mr. Jackson, you 

mentioned the concept of moving things along.  You might be 

guided by that and not talk about the aviator California girl, 

okay.

MR. JACKSON:  I promise, Judge.

THE COURT:  I'm overruling the objection. 

Thank you.

(End of sidebar conference.)

(Continued on the next page.)
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THE COURT:  The objection is overruled.  You may 

publish.  

The document is in evidence. 

(Government's Exhibit 9052 was received in evidence 

as of this date.)  

MR. JACKSON:  Thank you, Judge.  

EXAMINATION BY

MR. JACKSON:

(Continuing.) 

Q Now, Mr. Kuhn, what is depicted here? 

A What is here is the worker welding some steel plates in 

one of our shipyards. 

Q About how many workers are in the German naval yard 

shipyard? 

A In German naval yard itself it's about 400. 

Q And how many employees in total does Privinvest have? 

A In total, I would say about -- Privinvest altogether?  

Q Yes.  

A I don't know the figure exactly, an exact figure.  I 

don't know. 

Q What figure do you know in terms of the number of 

employees? 

A In Germany, we have about 1,500.

MR. JACKSON:  And can we quickly, I would like to 

off DX-9049? 
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THE COURT:  Any objection to 9049?  

MR. BINI:  No objection, your Honor. 

THE COURT:  You may publish.  It's admitted. 

(Defendant's Exhibit 9049 was marked in evidence as 

of this date.) 

Q What is depicted here, Mr. Kuhn? 

A It's showing the assembly of two sections of ships. 

Q Okay.  

MR. JACKSON:  I would like to offer 9054. 

THE COURT:  Any objection to 9054?  Show it to your 

adversary and the Court, please.  

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit 9054 was marked in evidence as 

of this date.) 

THE COURT:  You may publish. 

Q What's depicted here, Mr. Kuhn?

A That's one of the engines where we cut the steel plates 

into pieces.  

Q What is this device that's being utilized? 

A It's a plasma cutting machine. 

THE COURT:  A what?  

THE WITNESS:  Plasma. 

THE COURT:  Spell that, please. 
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THE WITNESS:  P-l-a-s-m-a. 

Q What does this do, Mr. Kuhn? 

A It cuts steel plates electronically.  In former times, 

you have had these cutting devices and now this one is done in 

a different way with very hot gases. 

Q What does a machine like this cost? 

A Some hundred thousands to millions, yes. 

THE COURT:  Sounds like a "Goldfinger" movie.  Can 

we move on?  

Q Turning back to the Mozambican projects, Mr. Kuhn, after 

your meeting in the spring of 2013, what was the next step 

that you took? 

A We, as I said, we arranged the workshare.  Then I 

initiated internal work orders in our company and I started to 

subcontractors for the companies assisting us. 

Q Okay.  And over the course of 2013, how many times did 

you travel to Mozambique? 

A I think ten times.  10, 11 times, yes. 

Q In summary, what were you doing during those trips? 

A I checked out whether we proceeded in country.  We needed 

to arrange the sites where we wanted to erect our system.  We 

needed to appoint some employees.  Yes, what else?  We needed 

to -- to get things running and done. 

Q What was your understanding of the project that was being 

set up as you moved through 2013? 
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A It seemed very good.  Everybody was more or less 

enthusiastic about that and it looked like that we are 

proceeding, yeah. 

Q What was the purpose of the project as you understood it? 

A The purpose of the project was to create a situation, an 

advanced stage of the EEZ.  And further on, it was meant to 

generate money out of that knowledge in the means that they 

wanted to provide security for the investors in country. 

Q Now, during the course of your trips to Mozambique, did 

you stay in communication with Mr. Boustani? 

A Yes. 

Q What was your understanding of Mr. Boustani's role in 

connection with the Proindicus project? 

A I think he was the statesman for us initiating the 

project or getting the contract.  And my role was on the 

opposite, the implementation of the project technically wise.  

And I tried to harmonize with him so we're still on the same 

track with what he had sold, yeah. 

Q Was Mr. Boustani ever your boss? 

A No.  

Q At some point, was a technical description of the project 

put together? 

A Yes. 

Q And in summary -- 

MR. JACKSON:  Well, actually, I would like to offer 
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a document.  That's DX-7126. 

THE COURT:  Any objection to DX-7126?  

MR. BINI:  No objection, your Honor. 

THE COURT:  Admitted.  You may publish. 

(Defendant's Exhibit DX-7126 was marked in evidence 

as of this date.) 

Q Thank you.  If we can just take a look here.  What is 

this, Mr. Kuhn?  

A That's the technical project description. 

Q Now, you see to says made by M. Arposy who is Mr. Arposy? 

A Arposy was a consultant for Mr. Safa and he brought up -- 

he made the very first document of that. 

Q Okay.  And then you see it says it was checked by you? 

A Yes. 

Q Okay.  And it was approved by a person named 

Mr. Valentin? 

A Mr. Valentin what was the head of after Abu Dhabi Mal, 

the shipyard in Abu Dhabi. 

Q Go to Page 4.  You see where it case overview.  

MR. JACKSON:  Mr. Mr. McLeod, can we blow that up?  

Q There are several bullets points here, Mr. Kuhn, but can 

you just explain in this second bullet point -- well, 

actually, this first bullet point.  What is being discussed in 

the technical project description here? 

A Yes.  We described in here that we wanted to cover the 
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coastal waters of Mozambique up to 30 nautical miles and based 

on coastal radar stations.  And the positions had to be 

decided on.  We didn't do that beforehand.  We wanted to 

arrange with the customer, which was Proindicus, where we set 

up these coastal radar sites. 

Q Okay.  I wanted to come back to that.  But at point three 

here it says interception and intervention capabilities all 

over the EEZ using OPV and fast interceptor boats.  Can you 

explain what that meant? 

A The EEZ ranges out to 200 nautical miles off the coast.  

With the coastal radar stations you cannot look so far.  And 

what we tried to do was to extend the range of the radar by 

using the OPVs with an air radar.  We wanted to combine all 

the radar signals we got into one big picture.  And with these 

fast interceptor boats, we wanted to intercept any illegal 

action. 

Q What is an OPV? 

A It's an offshore patrol vessel. 

Q And then there's several other points in this overview 

section; correct? 

A Yes. 

Q Can we turn to Page 7?  

MR. JACKSON:  And can we just blow up the top part 

of that Mr. McLeod.  

What is depicted in Figure 2 here?  
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A That's a map of Mozambique and its suggested distribution 

of these coastal survey sites. 

Q Why does it suggest distribution in various points on the 

coastline?  Why not have one big one in the middle of the 

coastline? 

A As I said before, the radar is not ranging so far.  Radar 

signals depend on line of sight.  You cannot look further than 

the line of sight.  That means you are limited to the horizon 

and depending on how high I install the radar system, the 

further you can look out. 

Q Okay.  We can take this down, please, Mr. McLeod.  

Did your company ultimately end up reaching a 

contract with Proindicus? 

A Yes. 

MR. JACKSON:  Can we briefly display already in 

evidence, your Honor, GX-2. 

THE COURT:  Yes.  

Q Is this a contract, Mr. Kuhn? 

A I would say so, yeah. 

Q Just explain essentially what did Privinvest agree to 

provide in the contract? 

A We provided -- we said that we are going to provide all 

the equipment for EEZ monitoring and protection system and we 

wanted to operate it for the first three years and we wanted 

to train the personnel to use the system and, yeah. 
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Q In summary, what was the equipment that you agreed to 

provide? 

A There was some changes made over the run of the project.  

In summary, we provided 18 coastal survey stations, all the 

equipment for one headquarters, and the equipment for a 

training site.  We provided three OPVs and three WP18s which 

is a similar to it's a smaller OPV and we provided sort DV15 

which are the interceptors. 

Q Were all these items actually provided to Mozambique? 

A Yes, everything was provided. 

Q Now, this project, was it designed to be what's called a 

turn key project? 

A Yes. 

Q What does that mean? 

A That means we provide everything.  All the physical 

assets.  We provide training and we prepare the people to 

operate the system when we are gone. 

MR. JACKSON:  Your Honor I would like to offer 

DX-7088. 

THE COURT:  Any objection to DX-7088 published to 

counsel and the Court, please. 

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit DX-7088 was marked in evidence 

as of this date.) 
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THE COURT:  You may publish.

Q What are we looking at here, Mr. Kuhn?  

MR. JACKSON:  I'm sorry let's activate it so the 

jury can see it.  

Thank you.

A Yes.  These pictures are taken at the company where we 

build the planes within the scope of supply, we supplied six 

light maritime patrol aircraft and this picture was taken 

during the training of the Mozambique staff in Germany. 

Q Okay.  And you are sending an e-mail in some of these 

pictures to someone named Mr. Gopo and to someone named 

Samarate Silvio Cibini? 

Who are these people? 

A Mr. Samarate was the secretary of Mr. Gopo.  And she 

wanted to know what's going on during the training because she 

got some claims, some claims from the trainees in Germany. 

Q Can we flip through these photos a little bit?  And you 

see that's one of the photos in your e-mail? 

A Yes. 

Q Can we keep going? 

A Oh, yes.  These are the people during the training 

session.  You see they are working on the engine of the plane.  

This is the whole crew of the trainees.  That's one of the 

aircraft we supplied. 

Q Okay.  And where did this training take place?  In what 
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country did it take place in? 

A It took place in Germany.

MR. JACKSON:  Can we -- I would like to offer 

DX-9075? 

THE COURT:  Publish to your adversary and to the 

Court.  

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit DX-9075 was marked in evidence 

as of this date.) 

THE COURT:  You may published to jury. 

Q Mr. Kuhn what is depicted in this photo? 

A That was the first delivery of the first batch of the 

planes we are going to provide and it depicts myself and the 

staff of the company manufacturing the planes. 

Q Which one is you? 

A The very right one, yes.  Probably was very light plane. 

Q Now, you mentioned the radar stations that were created.

MR. JACKSON:  I would like to offer what is marked 

as DX-9026. 

THE COURT:  Any objection to DX-9026. 

MR. BINI:  No objection.  

THE COURT:  Admitted. 

(Defendant's Exhibit DX-9026 was marked in evidence 

as of this date.)  
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THE COURT:  You may publish.

Q Mr. Kuhn, what are we looking at here in 9026? 

A Yes this is a picture taken during one of our survey 

tours.  We looked in the country where we can set up the radar 

sites, and what we found out was there was already a system 

existing 30 years ago, but everything was dismantled during 

the civil war in Mozambique.  And this site was suggested by 

Proindicus to erect the new masts next to that. 

Q When you said that this was a destroyed site, what are 

you talking about? 

A I mean, there was no equipment at all in this building.  

You could see they had cables, the copper tables were taken 

off the walls.  There were no windows in the holes.  Yeah, it 

was just it was all destroyed. 

Q What was your understanding of how this was destroyed? 

A Mainly, I think it was destroyed during the civil war and 

people made money out of the equipment.  They robbed the 

equipment and sold it.

MR. JACKSON:  I would like to offer DX-9027? 

THE COURT:  Any objection to 9027?  

MR. BINI:  No objection. 

THE COURT:  You may publish. 

MR. JACKSON:  Thank you.

(Defendant's Exhibit DX-9027 was marked in evidence 

as of this date.) 
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Q Mr. Kuhn, quickly, what is this a picture of? 

A This picture was taken off one of our erected masts down 

to the ground and it depicts one of these buildings they have 

left over after the destruction or the demolition. 

Q So you were -- who took this picture? 

A I think I took this picture and, yeah. 

Q And you're taking it from one of the masts that you 

erected of this destroyed radar site? 

A Yes, correct. 

MR. JACKSON:  Okay.  I would like to offer DX-9003.  

THE COURT:  Any objection to DX-9003?  

MR. BINI:  No objection. 

THE COURT:  Admitted. 

(Defendant's Exhibit DX-9003 was marked in evidence 

as of this date.)

THE COURT:  You may publish.

Q What is this, Mr. Kuhn? 

A That's one of our radar sites. 

Q And what is this tower?  Can you explain to the jury what 

this is? 

A This mast -- we erected so high masts that we just get 

the radar to high above ground so that we have a longer view 

into the sea.  All these sensors had been on top of the masts.  

The electronics had been installed in the container and you 

see the container on the bottom of the mast.  You also see a 
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satellite dish.  With the satellite dish, we transferred or 

transmitted all the data we got from this mast into the 

central command site where they were assembled into one 

picture. 

MR. JACKSON:  I would like to take a closer look at 

the container can we offer, your Honor, DX-9004? 

THE COURT:  Any objection to DX-9004. 

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit DX-9004 was marked in evidence 

as of this date.) 

THE COURT:  You may publish. 

MR. JACKSON:  Thank you, Judge. 

Q What is depicted here Mr. Kuhn? 

A That's one of these containers.  We use the standard ISO 

20-foot containers.  We installed all the electronics inside.  

We split the container in the middle.  In the rear end, where 

you have the standard doors of a container, we installed an 

emergency power generator.  In the, let's say, in the office 

or in the observation room, we installed the electronics for 

the mast. 

MR. JACKSON:  And I would like to take a quick look 

at DX-9005.  

We can offer that, your Honor. 

THE COURT:  Any objection?  
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MR. BINI:  No objection. 

THE COURT:  Admitted.  

You may publish. 

(Defendant's Exhibit DX-9005 was marked in evidence 

as of this date.) 

Q Who took this picture, Mr. Kuhn? 

A I took this picture. 

Q What is this a picture of? 

A This is one of the radar stations in Beira.  It shows the 

warning lights of the mast, and in the background you may see 

a reserve for Chinese workers. 

Q And the last one of the container can we look at DX-9002?

MR. JACKSON:  If we can offer that, your Honor.  

THE COURT:  Objections?  

MR. BINI:  No objection. 

THE COURT:  Admitted.  

Publish. 

(Defendant's Exhibit DX-9002 was marked in evidence 

as of this date.) 

Q What is this, Mr. Kuhn? 

A That's the observation room in the container.  You saw in 

the former picture we have a window so that you get also 

visual sight, then we have the electronics in the background 

in one cabinet.  We do have steering electronics for the 

emergency power generator next to this cabinet.  And you see 
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on the tables, you see one of the workstations.  We have two 

workstations in each container consisting of a computer and 

two monitors. 

Q Now, you installed -- you ultimately ended up installing 

radar stations like this along the coastline of Mozambique? 

A Yes.  We started to do that, yeah. 

Q And so, let me just ask you, during the course of 

installing all of these radar stations, did you encounter any 

challenges in terms of installing them? 

A Yes.  The first challenge we had was to find the right 

places.  The next one was to get the allowance to install our 

radar stations. 

Q Did you encounter any challenges in terms of the weather? 

A That as well.  Most of the roads in Mozambique are not 

made of concrete, they are still dirt roads.  And whenever it 

rains heavily, the roads are almost disappearing and small 

rivers can get real floods. 

MR. JACKSON:  Your Honor, I would like to offer four 

exhibits and display them quickly.  DX-9039, DX-9040, DX-9041, 

and DX-9043.  

THE COURT:  Display them to your adversary and see 

if they have any objections. 

MR. BINI:  No objection. 

THE COURT:  Admitted.  

You may publish. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P. Kuhn - Direct/Mr. Jackson

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
Official Court Reporter

3684

(Defendant's Exhibit DX-9039, DX-9040, DX-9041, and 

DX-9043 was marked in evidence as of this date.) 

Q Let's look at DX-9039.  What is depict here, Mr. Kuhn? 

A That's one of the roads which was overflooded.  And 

afterwards, the road just disappeared.  

Q Can we go to 9040.  What is depicted here, Mr. Kuhn? 

A That one was a detour.  The bridge disappeared after the 

floods and some people helped us to, yeah, that we could cross 

the remaining river over there. 

Q Why were these people helping you? 

A Mozambicans are very nice people. 

Q Can we go to DX-9041.  

A It's also during these floods what you see is one small 

river.  You see the bridge of this river, you see the sideway 

next to the guy who is carrying the bicycle.  And normally, 

the river is below that little bridge.  And now, it was so 

high that it almost overflooded the street. 

Q 9043.  What's depicted here, Mr. Kuhn? 

A This one was done after, I think, in 2015.  In the end of 

2015, the he old rivals between RENAMO and FRELIMO, these are 

the two parties in Mozambique, grew up again and I think it 

was an ambush on one of these transport trucks. 

Q And what happened in the course of the ambush? 

A During this, the driver was shot dead and the equipment, 

I think on -- I don't know what really happened but I only 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P. Kuhn - Direct/Mr. Jackson

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
Official Court Reporter

3685

know that the driver was shot dead. 

Q Was that a truck that belonged to one of your suppliers? 

A It belonged to one of the transport companies we worked 

with. 

Q Okay.  And did that have an impact, did that incident 

have an impact on your ability to efficiently move through the 

project? 

A Yes.  In these days, there were some warnings given by 

the Ministry of the Exterior in Germany and in most of 

European countries not to travel in Mozambique anymore.  So it 

was hard to find workers who wanted to do that.  We requested 

from Proindicus additional support, additional security staff, 

and we had to pay a little bit more for the transport.  It was 

difficult to find people who wanted to transport our 

equipment. 

Q Were you present -- 

MR. JACKSON:  We can take that down, Mr. McLeod.

Q Were you present when any of the boats were delivered in 

Mozambique? 

A Yes, it was. 

Q What were the models of the first boats that were 

delivered?

A The first boats were the DV15 the interceptors. 

Q I want to show you a photograph that is marked as 

DX-9032.  
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MR. JACKSON:  Actually I want to offer that, your 

Honor. 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  Admitted.  

You may publish. 

(Defendant's Exhibit DX-9032 was marked in evidence 

as of this date.) 

Q What are we looking at here, Mr. Kuhn? 

A This one was, this picture was taken in Cherbourg. 

THE COURT:  Spell that. 

THE WITNESS:  Yes.  C-h-e-r-b-o-u-r-g. 

THE COURT:  Please continue. 

Q What is happening in this photograph? 

A It is during the handover or the final inspection of the 

boats in Cherbourg.  The boats were prepared to be delivered 

to Mozambique, and the Mozambican delegation came to Cherbourg 

to see the boats and afterwards they were sent to Mozambique. 

Q Is that you in the photo? 

A Yes, it's also me. 

Q And what was the reaction of the Mozambican officials 

that came to this handover? 

A They were very happy about the boats.  You could see 

that. 

MR. JACKSON:  Your Honor, I would like to offer 
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DX-9034. 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  Admitted. 

(Defendant's Exhibit DX-9034 was marked in evidence 

as of this date.)  

Q What's depicted here, Mr. Kuhn? 

A These are the boats we had delivered to Mozambique to 

Pemba, which is in the north of Mozambique. 

THE COURT:  What?

THE WITNESS:  Pemba.

THE COURT:  Spell that, please. 

THE WITNESS:  P-e-m-b-a.

THE COURT:  You may continue.

MR. JACKSON:  Thank you, your Honor.  

Q And why are they up on these trucks?  What's happening 

here? 

A Yes.  In Pemba, we faced a very high tide and the pier 

over there is not meant to moor boats of this size.  So what 

we did was we unloaded the boats from the transport ship, 

loaded them on the trucks, and moved them into the naval 

station there.  

MR. JACKSON:  Your Honor, I would like to offer 

DX-9035. 

THE COURT:  Any objection?  
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MR. BINI:  No objection. 

THE COURT:  Admitted.  

You may publish. 

(Defendant's Exhibit DX-9035 was marked in evidence 

as of this date.) 

Q Is this another one of the DV15s? 

A Yes. 

Q Why is it up on these stilts instead of in the water? 

A Yes.  What we do is you have, once in a while, you have 

to maintain the boats.  You have to clean them.  The waters 

these waters in the Indian Ocean are very aggressive.  So you 

have to clean the boats from mussels and this is done on land.  

And it's quite common to put them out of the water for such 

work.

MR. JACKSON:  I would like to offer DX-9037? 

THE COURT:  Any objection. 

MR. BINI:  No objection. 

THE COURT:  Admitted.  

You may publish. 

(Defendant's Exhibit DX-9037 was marked in evidence 

as of this date.)

MR. JACKSON:  Thank you, Judge.  

Q What's depicted here Mr. Kuhn? 

A These are the boats, the DV15s laying next to the pier.  

What we did was we sent a floating pier and then we attached 
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to this floating pier the DV15.  So floating piers appears 

which rises and sinks with the tides of the water. 

Q In total, how many DV15s were delivered? 

A We delivered 36 in total. 

Q Did Privinvest do any training on those boats? 

A Yes, we did. 

Q Can you describe briefly what the training entailed? 

A We tried to train the trainers.  We expected to get some 

personnel with some experience in sailing.  What we figured 

out was they were not trained before.  Then we extended our 

training a couple of times but what we did was we trained them 

in piloting the boats and maintaining the boats properly.

MR. JACKSON:  I would like to offer a document 

marked as DX-9055? 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  Admitted.  

You may publish. 

(Defendant's Exhibit DX-9055 was marked in evidence 

as of this date.) 

Q What is this, what's depicted here, Mr. Kuhn? 

A That's one of the OPVs called HSI32. 

Q Now, what was the purpose of this OPV in terms of the 

project? 

A What we tried to do, what we did with these boats or what 
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we do with the boats is we extend the range of the radar 

sites.  There are radars on board of the boats.  They can stay 

about one week at sea.  And when the coastal radar stations or 

the range of the coastal radar stations stop, we send out 

these boats to patrol along this range of the coastal 

stations. 

Q Why did there need to be these boats in addition to the 

DV15s? 

A The DV15s were meant to quickly intercept any action.  

They are much smaller, they cannot stay very long at sea.  

They are more than 50 knots fast.  So the idea or the whole 

concept was such that we used some boats for the surveillance 

and others for the interception if anything goes wrong.

MR. JACKSON:  I would like to offer DX -- three 

exhibits, your Honor, and just quickly flip through them.  

DX-9056, 9057, and 9058.  

THE COURT:  Any objection. 

MR. BINI:  If I could just see them quickly. 

THE COURT:  56 is up.  Any objection?  

MR. BINI:  No objection. 

THE COURT:  57?  

MR. BINI:  No objection. 

THE COURT:  58?  

MR. BINI:  No objection. 

THE COURT:  You may publish. 
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(Defendant's Exhibit DX-9056, 9057, and 9058 was 

marked in evidence as of this date.) 

MR. JACKSON:  Thank you, your Honor.  

Q And if we look at 56 and then 57? 

A HSI32. 

Q And then 58.  These are all the HSI32 boats? 

A Yes. 

MR. JACKSON:  I would like to offer DX-9059? 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  Admitted. 

(Defendant's Exhibit DX-9059 was marked in evidence 

as of this date.) 

Q What's depicted here, Mr. Kuhn? 

A Just a moment.  

MR. JACKSON:  Your Honor, may we publish this?  

THE COURT:  Yes.  

MR. JACKSON:  Thanks.  

A Yes, that's one of the -- that's the cockpit of the 

HSI39, the bridge.  And in the background, you see the pier in 

Pemba.

MR. JACKSON:  I would like to offer DX-9063? 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  Admitted.  
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(Defendant's Exhibit DX-9063 was marked in evidence 

as of this date.) 

THE COURT:  Publish.

Q What is depicted here, Mr. Kuhn? 

A That is the kitchen on board the HSI32. 

Q Why does this boat have a kitchen? 

A The boat can stay up to one week at sea and you have to 

feed the sailors on board.

MR. JACKSON:  I would like to offer DX-9064? 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  Admitted.  

(Defendant's Exhibit DX-9064 was marked in evidence 

as of this date.) 

THE COURT:  You may publish. 

Q What's depicted here, Mr. Kuhn.  

A That's the engine room of the HSI32.  It's one of the 

main engines.  It had two engines on board.

MR. JACKSON:  And, at this time, your Honor, I would 

like to offer DX-9068? 

THE COURT:  Show it to the Court and counsel. 

MR. BINI:  No objection. 

THE COURT:  Admitted.

You may publish. 

(Defendant's Exhibit DX-9068 was marked in evidence 
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as of this date.) 

Q What is depicted here Mr. Kuhn? 

A In 2014, we did a demonstration of our deliveries for the 

public in Mozambique.  And the Mozambican authorities, they 

erected a tribute.  And what you see there is the president of 

Mozambique and some of the chief of staff and the army chief. 

THE COURT:  Do you know the names of the people in 

the pictures?  

THE WITNESS:  I only know Mr. Guebuza as the 

president. 

THE COURT:  Touch the screen.  Which one is he?  

THE WITNESS: (Indicating) Right here. 

THE COURT:  That's the president?  

THE WITNESS:  Yes. 

THE COURT:  Okay.  Go ahead.

MR. JACKSON:  Thank you, Judge.  

Q And what was happening on this day, Mr. Kuhn? 

A What we did was we erected a showroom in front of the 

naval headquarters.  We put two boats on a static display, an 

his, sorry, DV15 and WP18.  And we made also a dynamic 

display.  Together with the navy, we arranged kind of a show 

for the public.  We demonstrated how the ships would operate, 

how they would engage pirate activities or illegal fishing. 

Q Did the public come out to this? 

A Yes. 
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Q Okay.  Where was the public while this was happening? 

A It was along the coastline of Maputo.  The whole event 

was in front of the naval headquarters which is next to the 

coastline of Maputo. 

Q But was there any coverage of this on the news in 

Mozambique? 

A Yes.  The whole event was broadcasted on TV in a very 

long report.  About one hour, I think. 

MR. JACKSON:  Your Honor, I would like to offer 

DX-9067. 

THE COURT:  Any objection to DX9067. 

MR. BINI:  No objection. 

THE COURT:  Admitted.  

You may publish. 

(Defendant's Exhibit DX-9067 was marked in evidence 

as of this date.)

MR. JACKSON:  Thank you, Judge.  

Q What is depicted here, Mr. Kuhn? 

A Yes.  That's one of these exercises we demonstrated.  You 

see two WP18s crossing each other.  And what we did there was 

we demonstrated the maneuverability and the speeds of the 

boats. 

Q What was the point, what was the purpose of the WP18 

craft in the Proindicus project? 

A These were very, very fast interceptors.  We get speeds 
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of more than 70 knots, which is about 130 kilometers per hour 

which is very fast for a boat. 

Q Why was that necessary in the context of this project? 

A In Mozambique, some international oil companies, oil and 

gas companies, invested, wanted to invest lots of money for 

offshore installations.  And you cannot have all -- you cannot 

have always boats around circling around these installations.  

So the idea was if we detect something, we send out very fast 

boats which will always be faster than pirates and then we 

catch them. 

Q How many of these WP18s were delivered? 

A Three were delivered. 

Q Was it your understanding from conversations during the 

course of this project that piracy was a major problem at this 

time? 

A It was a major problem.  In 2008, NATO and the European 

Union started a mission called Atlanta which involved European 

navies who sent frigates into the area for protecting the 

civil sailing traffic. 

MR. JACKSON:  Your Honor, I would like to offer a 

video which is marked as DX-9181. 

THE COURT:  How long is the video?  

MR. JACKSON:  It's short.  We'll be able to 

complete -- 

THE COURT:  How long is the video?  Don't tell me 
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how much. 

MR. JACKSON:  It's about a minute and a half long if 

that. 

THE COURT:  All right.  Any objection?  

MR. BINI:  Your Honor, I've never seen it. 

THE COURT:  We're going to adjourn for the day, 

ladies and gentlemen.  We may or may not have a video tomorrow 

morning.  The Government will have an opportunity to see to 

see it.  If they have any objection, I'll make rulings with 

respect to the video after we see it out your presence.  

Do not talk about the case.  

Sir, do not talk about your testimony with anyone 

when you step off the witness stand, you will be our first 

witness tomorrow morning at 9:30.  

Have a good evening, ladies and gentlemen, and we're 

adjourned for the day.  

(Jury exits courtroom at 4:55 p.m.) 

THE COURT:  You may step down, sir, thank you. 

(Witness leaves the witness stand.) 

THE COURT:  You may sit down, ladies and gentlemen 

in the public.  

All right.  Why don't we since we're on the record 

and you can step back, sir.  Hang on, I'm talking. 

Since we have everyone here, why don't we have the 

video shown right now so the Government can see if they have 
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any objection to it and then we'll address the other issues 

that we talked about before.  

So why don't you just show the video.  We've got it 

operative and the Government can tell us since their seen it 

before. 

MR. JACKSON:  Your Honor, I'm sorry to interrupt 

before.  I just wanted to ask if the Court could Mr. Kuhn of 

its regular instructions before he leaves. 

THE COURT:  I already did. 

MR. JACKSON:  Okay. 

THE COURT:  Don't talk to anybody about your 

testimony.  

Okay.  Roll the videotape.  Any audio with this or 

just video? 

MR. JACKSON:  Just video.

(Video file played in open court.)  

(Video file concludes) 

MR. JACKSON:  I believe that completes the video. 

THE COURT:  What is the name of the exhibit. 

MR. JACKSON:  9181, your Honor. 

THE COURT:  Any objection to 9181 coming into 

evidence?  

MR. BINI:  No objection, your Honor. 

THE COURT:  All right.  Fine.  So tomorrow morning 

we'll start off with that for the jury. 
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(Defendant's Exhibit DX-9181 was marked in evidence 

as of this date.) 

THE COURT:  Okay.  Now, you wanted to continue the 

arguments with respect to the motion to dismiss at the end of 

the Government's case. 

MR. SCHACHTER:  Yes, Your Honor.  Thank you.  

So, your Honor, the Government has failed to prove 

each of the elements of conspiracy to commit. 

THE COURT:  I'm going to ask you to Vader.  It's 

5:00 o'clock and I know you're reading and that's fine but 

slow it down just for the sake of the court reporter.  

MR. SCHACHTER:  Yes, Your Honor.  

The Government has failed to prove each of the 

elements of conspiracy to commit wire fraud beyond a 

reasonable doubt.  The following are some of the ways that the 

Government has failed to sustain its burden.  

The Government has failed to prove that Mr. Boustani 

sought to obtain any money or property from investors.  The 

Government has failed to prove that Mr. Boustani conspired to 

cause material misrepresentation or half-truth to be made to 

investors and has failed to establish any duty to disclose by 

Mr. Boustani.  The Government has failed to prove materiality 

of any alleged false statements.  The Government has failed to 

prove the requisite mens rea for that offense.  

In addition, the Government has failed to prove any 
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reasonably foreseeable wire.  The Government has failed to 

prove that the use of U.S. wires was a core component of any 

scheme to defraud.  

The Government has failed to prove that the alleged 

conspirators entered into the alleged conspiracy while on 

U.S. soil and has failed to prove venue because they failed to 

show an overt act to defraud investors that took place in the 

Eastern District of New York.  

The Government has also failed to prove each of the 

elements of conspiracy to commit securities fraud beyond a 

reasonable doubt.  The following are some of the ways that the 

Government has failed. 

THE COURT:  Vader.  He see the court reporter 

shaking her head.  

MR. SCHACHTER:  The following are some of the ways 

the Government has failed to sustain its burden.  

The Government has failed to prove that any 

misrepresentation was made in connection with a purchase of 

the loan participation notes and exchange of those notes in 

the Eurobond exchange.  The Government has failed to prove in 

an any misrepresentation was material to investors.  

The Government has failed to prove that Mr. Boustani 

conspired to make misrepresentations to investors in 

connection with a domestic securities transaction.  

The Government has failed to prove that Mr. Boustani 
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agreed to use any means or instrumentalities of transportation 

for communication in interstate commerce in furtherance of a 

scheme to defraud investors.  

The Government has failed to prove that Mr. Boustani 

joined a conspiracy to defraud investors knowingly, willfully, 

and with intent to deceive investors, for the purpose of 

inducing them to buy LPNs and to vote in favor of the Eurobond 

exchange.  

The Government has failed to prove that Mr. Boustani 

or any of his co-conspirators committed an covert act in 

furtherance of a conspiracy to defraud investors in connection 

with the issuance of the LPNs or the Eurobond exchange.  

The Government has presented no proof that he 

engaged in domestic conduct that is violative of a substantive 

provision of a securities fraud conspiracy statute.  

The Government has failed to prove each of the 

elements of conspiracy to commit money laundering beyond a 

reasonable doubt. 

(Continued on the next page.)
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MR. SCHACHTER:  The Government has failed to prove 

each of the elements of conspiracy to commit money laundering 

beyond a reasonable doubt.  

The following are some of the ways that the 

Government has failed to sustain its burden.  

The Government has failed to prove that Mr. Boustani 

conspired to transport, transfer, or transmit money or a 

monetary instrument from a place in the United States to or 

through a place outside the United States or to a place in the 

United States from or through a place outside the United 

States.  

The Government has failed to prove that Mr. Boustani 

conspired to commit money laundering to promote or conceal the 

proceeds of a wire fraud conspiracy, a securities fraud 

conspiracy, a violation of Mozambican antibribery law, or a 

violation of the anti-circumvention or antibribery provisions 

of the FCPA.  

The Government has failed to prove that Mr. Boustani 

initiated a transfer of funds from the United States or that 

Mr. Boustani concluded a transfer of funds in the United 

States or that he otherwise participated in initiating or 

concluding a transfer of funds in the United States.  

The Government has failed to prove that 

Mr. Boustani's aim in connection with any money laundering 

conspiracy was to cause harm inside the United States or to 
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U.S. citizens or interests.  

Finally, the Government has failed to prove venue in 

the Eastern District of New York by a preponderance of the 

evidence.  The following are some of the ways that the 

Government has failed to sustain its burden.  

The Government has failed to show any overt act in 

furtherance of either the wire fraud or securities fraud 

conspiracy that occurred within the Eastern District of 

New York or that they have failed to meet their burden of 

proving venue under 1956. 

Your Honor, those are additional -- some of the 

additional grounds of our motion. 

THE COURT:  Anything else?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  From the Government?  Your response.  

MR. BINI:  Your Honor, with respect to the first 

count, the Government has put in a great deal of evidence the 

defendant was part of a conspiracy to commit wire fraud, 

including that there was a scheme to defraud investors and 

potential investors in the Proindicus, EMATUM, and MAM loans 

and the EMATUM exchanged bond; that the defendant participated 

with the intent to defraud and the defendant and his 

co-conspirators used United States wires in furtherance of the 

scheme.  

As to the agreement, the scheme to defraud and the 
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intent to defraud, the Court could send this to the jury based 

solely on the testimony of Andrew Pearse and surgeon Singh, 

and to that the Government would point the Court to the trial 

transcript at 261 through 275 and 2753 through 2757.  

Both men testified the defendant paid them millions 

of dollars in kickbacks and unlawful payments to defraud 

international investors including investors in the United 

States and that their kickbacks were not disclosed to those 

investors.  

They testified they were paid to get the largest 

loans possible for the defendant and to get them approved and 

sold to international investors.  

Andrew Pearse also testified the defendant told him 

that at least 50 million was paid to the son of the president 

of Mozambique in connection with the deals, and that's several 

times in the transcript at 275, lines 5 to 12.  

The conspirators lied to the banks involved -- 

Credit Suisse and VTB -- and lied to and defrauded third-party 

investors, including United States victims, ICE Canyon, Morgan 

Stanley, AllianceBernstein, NWI, and the people of Mozambique 

who are guarantors on approximately 2 billion in loans.

THE COURT:  $2 billion in loans. 

MR. BINI:  Yes, Your Honor, $2 billion in loans.

THE COURT:  Go ahead.

MR. BINI:  The defendant admitted in his opening 
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statement that he paid millions of dollars in payments to 

Mozambican officials.  I believe the defendant said he was -- 

that he -- if that was what this case was about, it would be a 

short trial.  The Government has proved that and much more.  

Government has -- 

THE COURT:  He didn't say it; his lawyers said it. 

MR. BINI:  His lawyers said it.  I apologize. 

THE COURT:  That's okay. 

MR. BINI:  The Government has put in bank records 

corroborating that -- corroborating payments to both Pearse 

and Surjan Singh of approximately $50 million.  

The Government has also put in an April 18, 2014, 

email from the defendant where he outlines $125 million in 

payments to Mozambicans, including multiple high-level 

officials -- and that's Government's Exhibit 2758 -- a 

spreadsheet from the CFO and -- 

THE COURT:  Vader.  Vader. 

MR. BINI:  Sorry. 

THE COURT:  A spreadsheet from?  

MR. BINI:  The CFO of Privinvest, Najib Allam, which 

meticulously details bribes and kickbacks for each deal, 

including Proindicus, EMATUM, and MAM.  

In total, the Government has presented evidence that 

more than 200 million was diverted from the -- 

THE COURT:  200 million -- 
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MR. BINI:  -- dollars was diverted from the 

Proindicus, EMATUM, and MAM loans to pay bribes and kickbacks.  

The Government has also put in, besides a great deal 

of tracing evidence in 1201 through 1201A through H and 

Government's Exhibits 1519 through 1531, the Government has 

put in a great deal of evidence that Privinvest paid the key 

signatories to all of the loan agreements:  Surjan Singh; 

Andrew Pearse; Manuel Chang, as the Minister of Finance in 

Mozambique; Antonio do Rosario; and Eugenio Matlaba, who 

signed on behalf of Proindicus, EMATUM, and MAM to the loan 

agreements at issue.  

The Government has put in a great deal of evidence 

of extensive use of United States wires as part of the scheme 

including but not limited to, first, email, Bloomberg, and 

other means of communication the defendant -- the defendant's 

co-conspirators emailed and sent that contained false 

statements, including the false loan agreements notes that 

lied about the use of proceeds in the payments of bribes and 

kickbacks; false offering circulars and a false contract 

signed by the defendant claiming that Privinvest would not pay 

Mozambican officials.  One copy of that is Government's 

Exhibit 551B.  Another copy of it is Government's Exhibit 2, 

which Mr. Kuhn was testifying about earlier.  

Second, the Government has shown the movement of 

$2 billion in loan funds through New York City bank accounts 
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with respect to the funds from VTB for the Proindicus upsize, 

the $350 million in the EMATUM deal and for MAM.  All of it 

came from VTB's Deutshce Bank account in New York City.  

Third, the movement of approximately 200 million -- 

200 million in bribes and kickbacks through United States bank 

accounts.  

Fourth, the investment of fraud funds in the United 

States, including in a company in Colorado that Andrew Pearse 

invested fraud funds in.  

Fifth, email sent by the co-conspirator, Andrew 

Pearse, from New York City in furtherance of the scheme.  

As to venue -- and these overt acts, I think, would 

apply for all three conspiracies -- overt acts including 

travel by Andrew Pearse to New York City via -- or out of JFK 

Airport in 2014, and in October 2014 a meeting with Surjan 

Singh where they discussed one of the Proindicus upsizes, a 

uncharged overt act in furtherance of the conspiracy, and 

that's at Government's Exhibit 3159, travel records related to 

that.  

Travel by Mozambican co-conspirators, including 

Antonio do Rosario to John F. Kennedy airport in connection 

with the EMATUM exchange in 2016, and that's noted in a 

stipulation, Government's Exhibit 1901 received this morning.  

Those are the first two bases.  

Third, 2 billion in loan funds that traveled through 
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the United States virtually all through New York City bank 

accounts mean that the funds to travel to the island of 

Manhattan traveled through the territorial waters surrounding 

the island of Manhattan which belonged to both the Eastern 

District of New York and the Southern District of New York.  

Fourth, the 200 million in bribes and kickbacks, 

which, again, traveled through the EDNY.  

Your Honor, as to securities fraud conspiracy, the 

Government believes the evidence I've outlined would apply to 

that count as well.  I would note that we've had multiple 

investors who testified that these fraudulent statements were 

material to them.  

The Government has also put in a great deal of 

evidence of domestic securities transaction including the 

commitment from the United States by approximately 60 million 

from NWI, approximately 70 million from AllianceBernstein, 

approximately 6 million from Morgan Stanley, and 11 million 

from ICE Canyon.  In connection with the exchange, the 

Government put in evidence from Andrew Burton that 

approximately $133 million was held in U.S. hands following 

the exchange.  

With respect to money laundering conspiracy, Your 

Honor, the Government believes that the wire fraud and money 

laundering -- excuse me, the wire fraud and securities fraud 

SUAs are well proven; that the financial transactions that 
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I've described are the basis for both concealment and 

promotional money laundering.  

I would just note with respect to concealment money 

laundering that the -- some of the evidence that Trial 

Attorney Moeser went through today with Special Agent Haque 

goes specifically to concealment money laundering.  Examples 

all of the various fake companies used by Mozambican 

co-conspirators to receive funds, and all of these financial 

transactions were designed to promote the scheme, meaning the 

promotional element.  They all traveled through the United 

States.  

As to violation of Mozambican antibribery, the 

Government has presented detailed evidence of many millions of 

dollars to Mozambican officials -- meaning that.  

As to circumvention, Your Honor, the Government has 

shown that the part of the conspiracy was designed to overcome 

the controls of Credit Suisse in order to get these loans 

approved.  

And as to SCPA antibribery, as I briefly detailed 

yesterday, Your Honor, the SCPA antibribery SUA has also been 

proven, Your Honor, and should go to the jury as a specified 

unlawful activity as to money laundering because the 

Government has put in a great deal of evidence of payments to 

public officials in Mozambique and that the bankers knew or 

should have known of those.  And, in addition, alternatively, 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Denise Parisi, RPR, CRR 
Official Court Reporter

3709

that the defendant was acting as an agent for Credit Suisse in 

negotiating the key loans that are at issue here, and, 

therefore, his actions would also form the basis of an FCPA 

charge as to the Credit Suisse loans, Proindicus, and EMATUM.  

THE COURT:  Any response from defense counsel?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Federal Rule of Criminal Procedure 29 

provides where there is a motion for judgment of acquittal, 

(A) before submission to the jury, after the Government closes 

its evidence or after the close of all the evidence, the Court 

on the defendant's motion must enter a judgment of acquittal 

of any offense for which the evidence is insufficient to 

sustain a conviction.  

The Court may, on its own, consider whether the 

evidence is insufficient to sustain a conviction.  If the 

Court denies a motion for a judgment of acquittal at the close 

of the Government's evidence, the defendant may offer evidence 

without having reserved the right to do so.  In this case, the 

Government has established clearly and overwhelmingly the 

basis for this case going to the jury.  

For all the reasons the Government has stated, the 

motion of the defendant is denied in all respects.  

Anything else?  

MR. BINI:  Not for the Government. 

THE COURT:  For the defense?  
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MR. SCHACHTER:  Not for the defense.

Thank you, Your Honor. 

THE COURT:  Thank you.  Have a good evening, 

everyone.  See you tomorrow at 9:30 a.m. 

MS. MOESER:  Thank you. 

MR. JACKSON:  Thank you.  

MS. MOESER:  Thank you, Your Honor. 

MR. BINI:  Thank you, Your Honor. 

(Matter adjourned to November 14, 2019, 9:30 a.m.)

oooOooo
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(In open court; jury not present.)

(Defendant enters the courtroom.)

THE COURTROOM DEPUTY:  All rise.  The Honorable 

William F. Kuntz, II is now presiding.  

Criminal cause for trial, Docket No. 18-CR-681, USA 

versus Boustani.  

Counsel, please state your appearances for the 

record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, and Special Agent Angela Tissone will be 

right in, along with Lillian DiNardo.

Good morning, Your Honor. 

THE COURT:  Good morning, sir.  You may be seated.  

Ladies and gentlemen of the public, you may be 

seated as well.

Good morning.

MR. JACKSON:  Good morning, Your Honor.  

Randall Jackson on behalf of Mr. Boustani. 

THE COURT:  Good morning.  You may be seated. 

MR. SCHACHTER:  Good morning, Your Honor.  

Michael Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning, sir.  You may be seated.  

Good morning, Mr. Boustani.

THE DEFENDANT:  Good morning.

THE COURT:  Welcome back.  You may be seated.  
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MR. DISANTO:  Good morning, Your Honor.  

Phil Disanto on behalf of Mr. Boustani.

THE COURT:  Good morning.  Please be seated.  

MR. MCLEOD:  Good morning, Your Honor. 

Ray McLeod on behalf of Mr. Boustani. 

THE COURT:  Good morning.  Please be seated.  

All right.  Do we have any preliminary issues to 

address before we bring in the jury in the presence of the 

defendant?  

From the Government?  

MR. BINI:  Briefly, Your Honor.  

Defense counsel provided a 71-page report for their 

expert, Dr. Hinman -- I believe that was on Tuesday -- and 

last night we received a 41-page either demonstrative exhibit 

or report from Dr. Okongwu, another testifying expert, and 

we're told that Admiral Bryant will also be submitting either 

some sort of PowerPoint or report and -- 

THE COURT:  Have you had a chance to review the 

PowerPoint?  

MR. BINI:  We have not. 

THE COURT:  Why haven't you provided the PowerPoint 

to the Government to see if they have any objections?  

MR. JACKSON:  Your Honor, we are providing it to 

them today. 

THE COURT:  I said why have you not prior to this 
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moment provided it to them pursuant to the rules that I've 

directed parties to proceed on in presenting their case?  

MR. JACKSON:  Your Honor, it's a demonstrative.  We 

have not -- we just are in the process of completing it now, 

so as -- I advised Mr. Bini we just completed it.  We are 

sending it to them immediately upon completion. 

THE COURT:  All right.  Well, it's not coming in, 

even as a demonstrative, until I hear from the other side as 

to whether or not they have any objections to it or not; and I 

don't understand why five weeks into this trial demonstratives 

from experts are popping up at the last minute when you've got 

distinguished and experienced Wall Street counsel representing 

the defendant.  There's no reason for this to be happening; 

this shouldn't be a surprise.  

What else do we have that's popped out at the last 

minute, Mr. Bini?  

MR. BINI:  That's it for the Government.  We just 

have the concerns that Your Honor raised. 

THE COURT:  All right.  Look, give it to the other 

side -- Mr. Jackson and Mr. Schachter -- have them review it, 

and if they don't have a problem with it, they'll let me know; 

and if they do have a problem with it, we will argue about 

that outside of the presence of the jury and I will rule.  

But honestly, I don't understand why this should be 

happening in any case, let alone a case of this magnitude in 
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the midst of the defense case.  Experts are paid to write 

reports, to review testimony.  If they have demonstratives, 

they need -- and you know this; I'm preaching to the choir -- 

they don't just wake up at 4:00 a.m. one day cobbling together 

a demonstrative of 71 pages and give it to the lawyers; it's 

just not the way it's done.  And unfortunately for you guys, I 

practiced law on Wall Street for 33 years, so I know it's not 

the way it's done, and I know you know it's not the way it's 

done.  

So it's just not appropriate and I'm not going to 

say anymore about that.  Get it to them.  I will hear from the 

Government presumably sometime after the luncheon break with 

respect to the demonstratives and the reports.  

Is there anything other than the demonstratives that 

you've identified and the reports that you intend to introduce 

on the defense case?  

MR. JACKSON:  No, Your Honor.  We provided 

everything else that we intend to introduce, Your Honor. 

THE COURT:  All right.  

So, Mr. Bini, you and your team should review this 

and let the Court know in the course of the day, or if you 

have to review it overnight, tomorrow morning, as to whether 

or not you have any objections, and if you do, I will rule on 

them.  

I think it would be appropriate to share the 
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demonstratives, especially the PowerPoints, with the Court so 

that my intrepid law clerks, who actually know how to work 

PowerPoint, can help the Court review it so that when you come 

in to argue about it, if you do argue about it, I will have 

been advantaged to have seen it as well, because otherwise you 

will have created PowerPoints, the Government may object, and 

then you'll say, okay, Judge, rule, and I'll go, what's a 

PowerPoint, and I will turn to my law clerks and they will 

have to turn it on and then we'll have to waste two hours 

while I review it.  

So why don't you just take advantage of the fact 

that I have no life and that I'm up 24/7 on this case and get 

it to me so I can review it like a bat between 2:00 a.m. and 

4:00 a.m.  

MR. JACKSON:  That's excellent, Your Honor.  We will 

provide the Court -- if it's acceptable, we will send to your 

law clerks PDFs of each of the PowerPoints.  If we send the 

PowerPoints themselves -- 

THE COURT:  No, no.  I don't know what PowerPoints 

are; I don't know what PDFs are; I don't know what thumb 

drives are; I barely know what a computer is, but my law 

clerks are cutting edge; state of the art; great legal minds; 

and very, very tech savvy, so send it and they will get it to 

a point where even I can review it.  Okay?  

MR. JACKSON:  Thank you, Judge. 
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THE COURT:  All right.  

Anything else before the jury comes in?  

MR. BINI:  Not from the Government. 

THE COURT:  From defense?  

MR. JACKSON:  Very briefly, Judge. 

I've conferred with Mr. Bini, and for the remaining 

exhibits for Mr. Kuhn, at the start I'm just going to go 

through a list.  We've agreed that the remaining exhibits are 

admissible, so I will just go through the list so we can move 

more quickly through it. 

THE COURT:  I appreciate that.  

I take it you are going to start with the film?  

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  Okay.

Anything else?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right.  

Mr. Jackson, would you let the CSO know and bring in 

the jury?  

MR. JACKSON:  Your Honor, may I place Mr. Kuhn back 

on the witness stand?  

THE COURT:  Yes.  Absolutely.  

(Witness reassumes the stand.) 

THE COURT:  We are bringing in the jury, so you can 

just stand in the box until they come in.   
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(Pause.) 

(Jury enters.) 

THE COURT:  Good morning, ladies and gentlemen of 

the jury.  

Again, thank you for your promptness.  Welcome back.  

Please be seated.  

While you were out -- you can be seated ladies and 

gentlemen as well.  While you were out, we made some good 

progress with respect to documents that are going to be 

offered, including the film clip that was mentioned when we 

adjourned yesterday -- please be seated, sir, thank you -- and 

hopefully you will see the benefits of the time that you were 

not in the jury box while I was conferring with counsel and we 

were doing, as I said my Texas partners used to say, a little 

business. 

P E T E R  K U H N,

called as a witness, having been previously duly 

sworn/affirmed, was examined and testified as

follows: 

DIRECT EXAMINATION

BY MR. JACKSON:

THE COURT:  All right.  So, sir, I'm going to begin 

by asking you, have you spoken with anyone about your 

testimony since leaving the witness stand?  

THE WITNESS:  No, I didn't. 
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THE COURT:  Thank you, sir.  

All right.  You have some motions to make with 

respect to exhibits, including the video.  

MR. JACKSON:  Yes, Your Honor.  Thank you.  

Your Honor, at this time, I would like to offer the 

following exhibits:  DX7026, DX7027, DX7027A, DX7097, DX7099, 

DX7111, and 7111A.  DX9007, DX9118, DX9009, DX9012, DX9028, 

DX9036, DX9041, DX9046, DX9050, DX9053, DX9060, DX9062, 

DX9066, DX9069, DX9070, DX9074, DX9076, DX9077, DX9078, 

DX9079, DX9168, DX9169, DX9170, DX9214, and finally, Your 

Honor, DX9215. 

THE COURT:  All right.  

I'm going to ask the court reporter to keep your 

voice up to read back those exhibit numbers and begin with the 

statement on line 24 from Mr. Jackson, "Yes, Your Honor.  

Thank you.  Your Honor, at this time I would like to offer the 

following exhibits."  And why don't you read out what you've 

got down so that the prosecutors can again hear it and we can 

see if they have any objections to any of these documents and 

we don't quibble later about what documents were listed and 

what is in the record.  

So Madam Reporter, keep your voice up, please.  

You're on.  Beginning on line 24 of the realtime. 

(Record read.) 

THE COURT:  All right.  Any objection to any of 
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those exhibits, Mr. Bini?  

MR. BINI:  Your Honor, I would note that when Madam 

Reporter read out the exhibit after 9007, I believe she said 

9118, while as I think Mr. Jackson was offering 9008. 

MR. JACKSON:  That's correct, Your Honor. 

THE COURT:  What is the correct number?  What should 

be stricken and what should be inserted?  

MR. JACKSON:  Your Honor, I referenced DX9008 and I 

think it was misrecorded [sic] as 9118. 

THE COURT:  All right.  

Madam Reporter, you have the correction now as 

stated.  

So as stated, any objection to those exhibits?  

MR. BINI:  No, Your Honor. 

THE COURT:  All right.  They are all admitted, 

ladies and gentlemen.  

(Defense Exhibits DX7026, DX7027, DX7027A, DX7097, 

DX7099, DX7111 and -7111A, DX9007, DX9008, DX9009, DX9012, 

DX9028, DX9036, DX9041, DX9046, DX9050, DX9053, DX9060, 

DX9062, DX9066, DX9069, DX9070, DX9074, DX9076, DX9077, 

DX9078, DX9079, DX9168, DX9169, DX9170, DX9214, and DX9215 

received in evidence.) 

THE COURT:  So, Mr. Jackson, you may publish.  Your 

colleagues may publish those exhibits that are in evidence.  

And we begin with the videotape.  Yes?  
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MR. JACKSON:  Yes, Your Honor. 

THE COURT:  Okay.  Roll tape. 

MR. JACKSON:  Thank you.  

Please, Mr. McLeod.  

Your Honor, may we dim the lights?  

THE COURT:  Yes.  Mr. Jackson, would you?  

And the number again on this exhibit, sir?  

MR. JACKSON:  Your Honor, this is DX9181. 

THE COURT:  Thank you.  

And there is no audio on this tape, ladies and 

gentlemen; it's just the visual.  That's what counsel has 

informed me.  

(The above-referred to exhibit was published.) 

(Video played.) 

(Video paused.) 

MR. JACKSON:  Thank you, Mr. McLeod.  

BY MR. JACKSON: 

Q Now, Mr. Kuhn, what were we just looking at there in 

9181? 

A We mentioned yesterday that -- this static and dynamic 

display during the National Day of Mozambique in 2014, and 

this is the footage out of this presentation. 

Q Which of the boats was depicted? 

A You saw in the background the fishing vessels or some of 

the fishing vessels.  You saw the DV15 that was the most 
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prominent in the foreground, and they are both rubber -- it's 

rubber -- how you call it?  

Q Are you saying raft?

A Inflated.

Q Raft?  Like a rubber raft? 

A Raft, yeah.  Rubber raft. 

Q And, Mr. Kuhn, could you just explain for the jury what 

the purpose was of the demonstration of what the DV15 was 

doing with relationship to the rubber raft? 

A We made a kind of exercise and demonstrated how they 

would hunt pirate boats and this rubber boat was meant to be a 

pirate and we wanted to demonstrate our maneuverability of the 

DV15. 

Q Who was piloting the DV15 in that demonstration? 

A The boats were piloted by Mozambican people who were 

trained in Pemba, P-E-M-B-A.  It's a city in Mozambique. 

Q Pemba is one of the cities that you worked in in 

Mozambique? 

A Correct. 

Q Who did the training of the Mozambicans that were 

piloting the boats? 

A It was done by us. 

Q Now, just to unpack just briefly, the DV15 boats that 

we've looked at, you said there were 36 that were delivered in 

connection with Proindicus? 
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A Correct. 

Q How many people were involved at a shipyard in the 

construction of a boat like the DV15? 

A I mean, if the construction plans -- the engineering 

plans have been done for the construction itself, I would say 

30 to 40 people per boat. 

Q And approximately how much time can it take to construct 

the DV15-type boat? 

A The only or the solely the construction itself, I would 

say three months -- three months. 

Q What kinds of things, in brief summary, go into that 

construction? 

A What you first do is you have the mold, and in the mold 

you construct the hull of the boat.  After that, you put in 

all the stuff.  You start with the engine normally, then you 

do the electronics, the navigation system, and all the other 

electric supplies. 

Q Does that process have to be done in precision? 

A Yes, correct.

Q Why do you say that? 

A Because there's a lot of stress on the ships' hull 

because they are very fast, so they have to be manufactured in 

a certain very special process, otherwise they would break if 

you operate them.

MR. JACKSON:  Now, can we display, please, 
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Mr. McLeod, 9069?  

Q What's depicted here, Mr. Kuhn? 

A During this present -- presentation, we have all the 

Mozambican Navy in a parade and these are some of the soldiers 

preparing for the parade. 

Q Were there, like, musicians and such in the parade? 

A Yes.  You see some of the musicians to the left in the 

picture. 

MR. JACKSON:  Mr. McLeod, can we display 9070?  

(The above-referred to exhibit was published.)

Q What is depicted here, Mr. Kuhn? 

A That's me in front of the showroom we erected for this 

presentation. 

Q What do you mean by "showroom"? 

A I mentioned that we had a static display and the dynamic 

display; and for the static display, we erected a room, a 

little hut, and inside that we had models of the ships, we had 

models of the system we are going to erect, and we presented a 

video in there. 

Q Was the public able to come look at the static display 

you were hosting there? 

A Yes.  It was right in front of the naval headquarters and 

was open to the public. 

Q Now, Mr. Kuhn, who was your main contact during the 

development of the Proindicus project with the Mozambicans? 
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A My main contact was at the beginning, Mr. Matlaba, 

M-A-T-L-A-B-A, and after about one year, he was replaced by 

Mr. Gopo, G-O-P-O. 

Q What was your working relationship like with Mr. Matlaba? 

A It was very good.  I had a very, I would say, personal 

relationship -- good personal relationship with him.  He was a 

very nice man, interested in music, so he brought me once to a 

concert in Maputo and he was very open-minded.  I think it was 

a good relationship, yeah. 

Q How was the music? 

A Oh, it was very good.  It was African jazz.  I like that.  

Q And in terms of his level of -- Mr. Matlaba's level of 

attention to the projects, how did you observe that? 

A I think he was very much interested in the project.  He 

came, I think, from the Army, he was a colonel, so he was 

introduced to me as the colonel, and, yeah, he was very 

dedicated to bringing this system up and, yeah, to make money 

out of the system. 

Q And then after Mr. Matlaba, was your relationship -- did 

you interact with Mr. Gopo? 

A It was also very good, but it was a little bit, I would 

say, cooler.  It was not so -- so intense with Mr. Gopo.  

Yeah, that's it. 

Q Now, did you ever work with your counterparts in 

Mozambique to try to develop marketing projects for -- 
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A Yes, I did. 

Q -- Proindicus? 

A Yes, I did. 

Q What do you mean by that? 

A The whole system was meant to provide security services 

for foreign -- foreign companies who wanted to invest in 

Mozambique, and I prepared some presentations for them, gave 

some hints how to do that.  We even hired a guy from France to 

assist these marketing efforts and we brought them in contact 

with other companies doing security services, and, yeah, we 

supported them in getting into this market. 

Q Why did you do that? 

A We want to make the whole thing a success.  We thought 

the whole project could be the initiation of a new field of 

business for us, so we supported it very much.

MR. JACKSON:  At this time, I would like to display 

DX7026.  

THE COURT:  In evidence.  You may display it.  

MR. JACKSON:  Thank you, Your Honor.

(The above-referred to exhibit was published.) 

BY MR. JACKSON: 

Q Mr. Kuhn, what are we looking at here? 

A It is a fax from Mr. Jean Boustani to Eugenio Matlaba. 

Q And the text -- are you one of the people who is cc'd on 

this? 
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A Yes.  That's me. 

Q And this is November 13th, 2013? 

A Yes. 

Q I think you said it's a fax.  By that, do you mean an 

email? 

A Yeah. 

Q So it says, "Brother Eugenio, please send us asap the 

outlines of the project with ENI."  

What was your understanding of what Mr. Boustani was 

referring to there? 

A ENI was one of the companies who intended to invest 

heavily in the north of Mozambique.  They wanted to install 

offshore installations to drill for gas and to supply gas; and 

ENI was spending money for security services, and we wanted to 

make a project out of that and try to assist them. 

Q When you say "try to assist them," who do you mean by 

"them"? 

A "Them," I mean Proindicus. 

Q And why was it important to -- for you and Privinvest to 

try to assist Proindicus with this kind of marketing? 

A As I said, we wanted to make the project a success and it 

should be a money generate -- generation for the company -- 

for Proindicus. 

Q You see that Mr. Boustani made reference to the fact  

that -- made reference to the idea of preparing a presentation 
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and said, "We need maps, please, with the scale measurements."  

What was your understanding of what the reason was he needed 

maps with the scale measurements? 

A During this time, we haven't erected our radar 

surveillance sites -- the radar stations.

MR. JACKSON:  Radar surveillance sites, I believe.  

A Yeah.  

And when we knew where they ENI wanted to install 

their -- yeah, their drilling machines, we wanted to position 

the stations in the vicinity to that so we could survey the 

installations, and with that we wanted to protect them, yeah. 

MR. JACKSON:  May we display DX727 in evidence?  

THE COURT:  Yes, you may. 

MR. JACKSON:  7027. 

(The above-referred to exhibit was published.) 

BY MR. JACKSON: 

Q Now, you see here, Mr. Kuhn, is this an email you sent to 

Mr. Matlaba? 

A Yes, correct.

Q And in brief summary, what were you sending in this 

email? 

A I prepared a presentation for Mr. Matlaba, and I 

discussed that with showing to Safa, and when both agreed, I 

send it out to Mr. Matlaba so he could use that. 

Q Did you send it in PDF in a couple of different pieces so 
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that it wouldn't get stuck in email? 

A Correct, yeah.

MR. JACKSON:  May we display 7027A? 

THE COURT:  You may. 

MR. JACKSON:  Thank you, Judge.  

(The above-referred to exhibit was published.)

BY MR. JACKSON:  

Q What is this? 

A That's the title page of the presentation I prepared, and 

it's saying that Proindicus will service or will provide 

protection security for foreign installations. 

MR. JACKSON:  Can we go to the second page of this, 

please?  

Q And here -- were these objectives that you had discussed 

with the Mozambicans in relationship to the project?  

A Yes, correct.

Q You see there it references transnational crime, piracy, 

human trafficking, illegal fishing? 

A Yeah. 

Q And the map on the right, what is that a map of? 

A That's a map of Mozambique.  You see in the -- right in 

the middle you see Mozambique mainly, and to the right you see 

Madagascar and you see the Mozambican channel in the middle.

MR. JACKSON:  Can we go to page 4 of this document?

Q Here you see where we are talking about the EEC there's a 
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line in the water.  What does that line represent? 

A That's the border of the limits of the EEC. 

Q Why is that the border? 

A The EEC belongs with a legal point of view to Mozambique, 

and Mozambique is a allowed to make use out of that -- 

economic use out of that. 

MR. JACKSON:  Can we go to the next page?  

Q Are these images related to the satellite surveillance? 

A Correct. 

MR. JACKSON:  And if we can just go to page 8, 

Mr. McLeod.  

Q What is depicted on this page? 

A On this page we depicted the cites where we wanted to 

erect radar surveillance sites, the stations, yeah. 

Q Why, Mr. Kuhn, for this marketing presentation to present 

to the gas companies did you have this star emphasizing higher 

density in the north? 

A Yeah, the companies searching for gas, they worked in the 

north of Mozambique called Ruvuma, R-O -- sorry -- 

R-U-V-U-M-A, Ruvuma.

MR. JACKSON:  Can we go to page 10 of this document?

Q On this page, were you explaining in the proposal why the 

airplane surveillance that was designed for Proindicus would 

be useful here? 

A Yes, correct.
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Q The second bullet point talks about short takeoff and 

landing less than 300 meters.  Why is that a future that was 

important? 

A Because the airfields, they have -- the airfields are not 

so large, so we needed a short take off and landing.

MR. JACKSON:  And lastly, can we just take a look at 

page 15?

Q What's depicted on this page, Mr. Kuhn? 

A It's an additional concept.  Our main concept saw that we 

added -- or that we could add additional rate of five -- or 

additional sensor systems into the overall system, so it's -- 

the system can grow up; and one idea could be if the 

installations, like the platforms, are too far out of the 

coast, we could install another sensor onboard of these -- of 

these platforms. 

Q Is the platform that is depicted here on the right, is 

that the kind of platform that ENI and Anadarko were setting 

up in the Ruvuma basin? 

A That's what we expected they would do. 

Q This is basically what the type of oil rig or gas rig 

looks like in that part of the world? 

A Yes, correct. 

THE COURT:  You have to wait for counsel to complete 

the question to respond, otherwise if you talk over one 

another it's difficult for the reporter, so just make sure 
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he's completed the question, sir, and then you can respond.  

Okay?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Thank you, sir.  

Go ahead. 

MR. JACKSON:  Thank you, Judge. 

BY MR. JACKSON:

Q Now, Mr. Kuhn, did Privinvest have plans to try to sell 

similar packages to this one in other countries? 

A Yes. 

Q What do you mean by that? 

A We tried to market the concept in different other African 

countries.  We had been to Mozambique, to Senegal, to Togo, 

and some other countries. 

Q Were you hoping that the project would be a success in 

terms of being able to promote further sales? 

A Yes. 

Q Now, are you also familiar with the project called 

EMATUM? 

A I know a little bit about it. 

Q Someone else was one of the project managers on that one, 

right? 

A Correct. 

Q You described seeing some of the longliner boats.  

Did you see boats delivered in Mozambique related to 
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EMATUM? 

A Yes, I saw. 

Q What kind of boats? 

A I saw the first batch of boats delivered, the 

longliners -- five longliners.  They were deployed to Maputo. 

MR. JACKSON:  May we display DX9012?  

THE COURT:  Yes, you may. 

MR. JACKSON:  Thank you, Judge.

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q What is depicted here, Mr. Kuhn? 

A These are three of these longliners.

MR. JACKSON:  And I would like to display a very 

short video DX9215.  

THE COURT:  Without objection, it's admitted.

(The above-referred to exhibit was published.) 

(Video played.) 

(Video paused.) 

MR. JACKSON:  And can we display DX9214 also? 

THE COURT:  Yes. 

MR. JACKSON:  Thank you, Judge. 

(The above-referred to exhibit was published.) 

(Video played.) 

(Video paused.)

BY MR. JACKSON:   
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Q Mr. Kuhn, is it your understanding these are videos of 

the Mozambicans actually using the EMATUM longliners? 

A Yes. 

Q Now, when you see the tuna being pulled out of the water, 

is that related -- is that the understanding of what the -- 

actually, withdrawn. 

Is it your understanding what the longliners do that 

they actually use the line to hook the tuna and to pull them 

out in the way it's depicted? 

A Yes. 

Q Now, how long did the Proindicus project, or your 

involvement in the Proindicus, run until? 

A Three years and two months, I think. 

Q Over the course of that time, how many times, 

approximately, did you travel down to Mozambique? 

A In total, about 30 times. 

Q We talked about some of the problems that you encountered 

during the middle of the project.  

At some point during the later parts of the project, 

did you encounter particular problems in terms of the delivery 

of the goods and services connected with the project? 

A Not with the deliveries.  We take the deliveries, but 

with the distribution and with the erection of the size. 

Q What was your understanding of what was the cause of the 

problems? 
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A One cause of problems seem to be the new rumbles in 

Mozambique.  There are two parties -- two political parties, 

and the opposition, they started fighting against the 

Government again, so that caused some problems; and, overall, 

it seemed that Proindicus needed to withdraw some of the 

personnel due to military exercises. 

Q I want to come back to that briefly, but are you also 

familiar with the decline in oil prices that took place around 

that time? 

A Yes. 

Q Did that have any impact on your abilities to develop the 

Proindicus project? 

A Yes, because the -- the investments of the international 

investors in Mozambique were delayed. 

Q So actually I would like to direct your attention to -- 

well, first of all, did you try to work with your Mozambican 

colleagues on working through all these problems? 

A Yes, we did. 

Q I would like to direct your attention to a document 

marked as DX7090 in evidence.  

MR. JACKSON:  If we may display it, Your Honor.  

THE COURT:  You may. 

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q Do you see this email, Mr. Kuhn? 
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A Yes. 

Q Is this an email from you to Mr. Rosario and Mr. Gopo? 

A Yes, correct.

Q What are you talking about in this email? 

A I made regular reports and this one was regarding the 

on-site acceptance test of some of our installations, and I 

put in the attachment, I summarized the problems we had.

MR. JACKSON:  You can take that down.  

MR. BINI:  Your Honor, I have no objection to that 

being in evidence, but it wasn't in evidence. 

THE COURT:  Why don't you move it in evidence.  

And, again, please try to be careful to only show 

the jury documents that have been admitted in evidence; or if 

you haven't admitted it yet, offer it; or if you are not sure, 

ask.  

MR. JACKSON:  Yes, Your Honor.  I apologize for my 

confusion.  

We would like to offer DX7090 and -7090A. 

THE COURT:  Any objection?  

MR. BINI:  No objection, Your Honor. 

THE COURT:  Admitted. 

(Defense Exhibits DX7090 and -7090A received in 

evidence.)  

THE COURT:  You may and you have published, but 

let's not have it happen again. 
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MR. JACKSON:  Thank you, Judge.  

May we display DX7090A? 

THE COURT:  Yes, you may.

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q Is this a letter that you sent, Mr. Kuhn? 

A Yes. 

THE COURT:  Blow it up a little bit more.  It's 

still hard to read for the jury.  Thank you.  

Go ahead.

Q Can you just explain what you were communicating in this 

letter, Mr. Kuhn? 

A I reported about the setup of one of these radar sites, 

or a couple of -- of the radar surveillance station.  I 

mention here that everything was working well in these sites 

and that the communication with the central command site is 

working properly. 

Q What are you talking about in the first sub bullet point 

where you say, "An external electricity supply to sites is 

either nonexistent or too unstable to supply" -- 

THE COURT:  Vader. 

MR. JACKSON:  Yes, Your Honor. 

BY MR. JACKSON:

Q -- "continuously with the specified power settings"? 

A Yes.  Nevertheless, also the sites work properly.  We had 
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problems with external electricity.  In some places where we 

erected the radar stations, we haven't had public electricity, 

so we use our internal emergency power supply to operate the 

system, but that was not meant to do it permanently. 

Q Did you try to pressure your Mozambican colleagues to 

move more quickly? 

A Yes, a couple of times. 

MR. JACKSON:  We can take that down, Mr. McLeod.

Q Now, I would like to ask you, did there come a time when 

German and American military attachés contacted you? 

A Yes. 

Q And what was the essence of those communications? 

A I met with the chairman and the Dutch military actually 

in Maputo.  They both came from South Africa for a visit to 

Maputo, and I was introduced to them, invited them to -- to 

the central command and control site in Maputo.  They saw that 

and they were very impressed what the -- what we erected 

there. 

Q I would like to show you what's in evidence as DX7097. 

THE COURT:  You may publish. 

MR. JACKSON:  Thank you, Judge.

(The above-referred to exhibit was published.) 

MR. JACKSON:  Thank you. 

BY MR. JACKSON:

Q Mr. Kuhn, what -- in this message you are writing to 
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Mr. Gopo and Mr. Rosario about these contacts that you had 

from the German military, and you write that the Americans are 

interested in your system.  

A Yeah.  I was informed by the German military actually 

that the American military attaché wanted to see what we had 

done so far in Mozambique and he wanted to visit one of the 

radar sites. 

MR. JACKSON:  Can we take a look at DX7099? 

THE COURT:  You may publish. 

MR. JACKSON:  Thank you, Your Honor.

(The above-referred to exhibit was published.) 

BY MR. JACKSON:

Q And then here the -- there is -- this is an email from 

whom, Mr. Kuhn? 

A This email is from the German military attaché in South 

Africa to Antonio do Rosario.  When -- this first email we saw 

before, I was informed by Mr. Rosario that the military 

attaché should -- should directly approach him --    

Mr. Rosario -- and I mentioned -- or I informed him about that 

and then he sent this email. 

Q There's a person cc'd named Kristofer Kvam and it says 

kvamk@state.  Who is that? 

A That's the military attaché of the United States in -- 

also military attaché of United States in Maputo. 

Q Did you end up speaking to Mr. Kvam about the project? 
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A Yes, I did. 

Q What was the essence of the conversation? 

A He mentioned to me that he is erecting a similar system 

in -- within the scope of the code of conduct of Addis Ababa.

THE COURT:  Addis Ababa, as we would say here in 

Brooklyn. 

A Okay.  

That was the intent -- that was international United 

Nations program to erect or to set up a system for the -- for 

safeguarding the civilian sea traffic in the Indian Ocean, and 

Mr. Kvam was responsible to set up different -- certain sensor 

sites in Mozambique, but he mentioned to me that it was very 

difficult, he worked directly with the Navy, and the Navy was 

not very helpful to him, so we both exchanged our problems.  

(Continued on the following page.)
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DIRECT EXAMINATION (Continued) 

BY MR. JACKSON:

Q Was he interested in seeing your system?

A Yes, he was.

Q By the way, did you communicate with John and Mr. Safa 

about these contents?

A I told them, yes.

Q Now -- 

MR. JACKSON:  We can take that down, please, 

Mr. Mcleod.

Q Generally speaking, during the time that you were working 

on these projects as they were going on, did the security 

situation deteriorate?

A Yes.

MR. JACKSON:  Can you display DX7111.

THE COURT:  Yes, you may display it, it's in 

evidence. 

(Exhibit published.) 

MR. JACKSON:  Thank you, Judge.

Q What is this email, Mr. Kuhn?

A I have to see the attached letter, but I think it's 

regarding the security problems we faced in Mozambique.

MR. JACKSON:  Mr. Mcleod, can you display the 

attachment, DX7111-A.

(Exhibit published.) 
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MR. JACKSON:  And if you can blow that up so it's 

visible for the jury and for Mr. Kuhn.  Thank you.

Q The first line here where you write:  We are extremely 

concerned about the current security situation in Mozambique, 

given the recent armed attacks on vehicles, reported 

fatalities, and foreign travel advice.  

What were you talking about, Mr. Kuhn?

A We learned in the middle to the end of 2015 that there 

were a lot of attaches to all types of transportation means in 

Mozambique, and our teams, they had to travel to the different 

sites where we erected the radar systems.  

And I mentioned that to Mr. Rosario and Mr. Gopo, 

and that they are very concerned that our people could be 

attacked as well, and we asked for additional safeguarding 

systems, and our personnel.

Q You say in the second paragraph, you make some references 

to the safety and security of your personnel.

Why was that something that you wanted to discuss 

with him?

A Because our personnel was starting to -- they didn't want 

to work any more in these dangerous areas without any support 

from the -- from Proindicus or from the government of 

Mozambique for their protection.

MR. JACKSON:  We can take that down, Mr. Mcleod.

Q Mr. Kuhn, when did you finish your work in Mozambique?
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A In 2016.

Q During the time that you were working there, were you 

working hard on trying to make this project successful?

A Yes, very hard.

MR. JACKSON:  I have no further questions, Your 

Honor.  Thank you.

THE COURT:  Your witness. 

MR. BINI:  Good morning. 

THE JURY:  Good morning.

CROSS-EXAMINATION

BY MR. BINI:

Q Good morning, Mr. Kuhn.  

A Good morning.

Q Mr. Kuhn, if I ask you a question and it's not clear, can 

you just tell me?

A Yes.

Q Thank you very much.

Mr. Kuhn, you're an employee of Privinvest, right?

A Actually, my contract is with the German Navy Yard in 

Kiel.

Q Is that Nobiskrug? 

A That was before that.

Q Okay.  And you've been employed with that company in the 

Privinvest family since 2012?

A Correct.
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Q Okay.  And they pay your salary?

A Yes. 

Q And, Mr. Kuhn, before you came to work for the Privinvest 

family of companies, you spent part of your career in the 

German Navy, right?

A Yes, correct.

Q And you've worked in quasi-military roles for much of 

your career; is that right, sir?

A Yes. 

THE COURT:  You have to say "yes" or "no".

THE WITNESS:  Thank you.  Yes.

Q And, Mr. Kuhn, you would never knowingly pay bribes to 

Mozambican government officials, right?

A I didn't pay any bribes.

Q And you never paid bribes to Antiono do Rosario, right?

A No, I didn't.

Q And you would never knowingly pay bribes to Credit Suisse 

bankers who were approving the loans for these deals, right?

A Right.

Q And, Mr. Kuhn, defense counsel asked you about Government 

Exhibit 2.  

MR. BINI:  If we can show that. 

THE COURT:  It's in evidence, you may publish it.

(Exhibit published.) 

Q And that's the procurement contract between Privinvest 
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and Proindicus, right?

A Correct.

MR. BINI:  If we can go to page 5, Roman numeral 

VII.  

You can blow up the price that's the price, 

Ms. Dinardo?

Q And the original contract was for $366 million in goods 

and services; isn't that right, sir?

A That's right.

Q And over time, Privinvest sold additional equipment to 

Proindicus; is that correct?

A Yes.

MR. BINI:  And if we go to Clause M on page 9. 

We can blow that up for the witness, Clause M, as in 

Mary.

Q That's titled "Remuneration to Third Parties," right?

A Right.

Q And can you read that to the jury, Mr. Kuhn?

A Yes.  

The contractor, as well as customer, represents and 

warrants that it and no person interested or connected with it 

has not and shall not offer, pay or propose to pay money, or 

to give anything of value, directly or indirectly, to any 

civil servant or any other person holding a governmental 

position.
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Q And that means you can't pay bribes, right?

A Yes.

Q It's clear.

A Yeah.

MR. BINI:  And if we go to page 12 of 12 of this 

contract.

(Exhibit published.) 

THE COURT:  Can you blow it up more, please.  It's a 

little tough to read it.

Q What's the date of the contract, sir?

A January 18th, 2013.

Q And who is it signed by?

A I can't see the first one, but I see the name of Jean 

Boustani.

Q Now, you weren't involved in negotiating the contract, 

right?

A Right.

Q That would be the defendant's job, right?

A Right.

Q And you weren't involved in the getting the financing for 

this project, right?

A I was not involved in the financing.

Q That was the defendant's job as well, right?

A That was my understanding.

MR. BINI:  You can take that down.
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Q And, sir, are you aware that after this January 18th, 

2013 procurement contract we looked at, at some point 

Proindicus got approval from a bank for a syndicated loan?

A I was not aware of that.

Q And is that because the financing would be the 

defendant's job?

A Correct.

Q And he would interact with the bankers to get the 

financing?

A That was my understanding.

Q But you are aware that after this point, Proindicus got 

additional increases in loans in order to purchase additional 

equipment?

A I wasn't aware of that.

Q Are you aware that Privinvest sold increasing equipment 

to Proindicus? 

A I was aware.  Yes, of course.

Q And there were a number of change orders that increased 

the amount of equipment; is that right, sir?

A That's right.

Q Are you familiar with those documents?

A Some of them, yes.

Q Okay.  I can show you 3068A.

THE COURT:  It's in evidence, you may publish it.

(Exhibit published.) 
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MR. BINI:  And if we can just blow that up.

Q Is this a change order, for example, sir?

A Yes.

MR. BINI:  And if we go to 3068B.

(Exhibit published.) 

Q Is this another change order?

A Yes.

MR. BINI:  If we go to 3068C.

(Exhibit published.) 

Q Is that another change order, sir?

A It says so, yeah.

Q Okay.  Well, were you familiar with these from your work 

on this project, sir?

A I can't recall all of them.  I worked on some of the 

change orders.  But some were -- I think some were done by 

somebody else.

Q And the person who would negotiate these was the 

defendant Jean Boustani, right?

A I think so, yeah.

Q And if we look to the last page of change order four, for 

example -- 

(Exhibit published.) 

Q -- do you see that that's signed by Eugenio Matlaba?

A Yes, I see that. 

Q And Antiono do Rosario?  If you can make it out?
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A Yes, I see.  Yes.

Q He who signed for Privinvest?

A Jean Boustani.

MR. BINI:  You can take this down. 

Q And Proindicus didn't generate any real revenue in 2013, 

right?

A That -- I think -- I don't recall that.  But I think so, 

yeah.

Q Based upon your observations from your 30 trips to 

Mozambique in this time period, is it fair to say that 

Proindicus was not generating any revenue in 2013?

A It's quite fair to say so.

Q And is it also fair to say that it wasn't generating 

revenue in 2014?

A Yeah.

Q And it wasn't generating revenue in 2015, right?

A Not that I know of.

Q Okay.  And you concluded your work with Proindicus in 

about 2016; is that right, sir?

A Yes, that's right.

Q And it's still, unfortunately, it's not generating any 

revenue, right?

A Most probably, yeah.

Q Was that your observation?

A I didn't look into the books of Proindicus.  My role was 

erwan seznec
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just to provide systems from Privinvest.

Q Okay.  And you've been to the harbor in Maputo a number 

of times; is that right?

A Yes, that's right.

Q And you had testified on direct regarding seeing the 

fishing boats fro EMATUM, right?

A Yes, I saw them; yeah.

Q And is that where the DV15 Interceptors were as well?

A Some of them, yeah.

Q Okay.  And when you went there, is it fair to say that 

the boats for EMATUM were usually not fishing?

A That's fair to say so.  

But you have to consider that the -- there's a 

season for fishing tuna, and you're only allowed to fish tuna 

two months a year.

Q Well, Mr. Kuhn, my question is, did you see that the 

fishing boats were usually not fishing in EMATUM?

A Yes.

Q And by the way, do you have a background in fishing 

boats?

A A little bit.

Q Okay.   

MR. BINI:  And, Your Honor, at this time the 

government would seek to admit Government Exhibit 1601A.

THE COURT:  Any objection to 1601A?  
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Please show it to the Court as well your adversary.

MR. JACKSON:  No objection, Your Honor.

THE COURT:  Admitted.  

You may publish it. 

(Government Exhibit 1601A, was received in 

evidence.) 

(Exhibit published.) 

Q And is this -- sir, do you recognize this picture as a 

picture of boats in the Maputo harbor?

A Yes, correct.

Q Are these the fishing boats, the Longliners?

A These are the Longliners.

MR. BINI:  You can go to the next, picture.

THE COURT:  Sir, move the microphone with you as you 

look at the pictures.

THE WITNESS:  Okay.

THE COURT:  Twist it all the way, around like this 

(indicating).

THE WITNESS:  Thank you.

THE COURT:  Go ahead.

MR. BINI:  And can you go to the next photo.  

Q These are again, fishing boats; is that right, sir?

A Yes.

THE COURT:  Thank you.  Go ahead.

MR. BINI:  And go to the next photo.  
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Q What are these, sir?

A These are the WP-18 Interceptor boats which we being 

provided for Proindicus.

Q And they are not in the water, right?

A They are not in the water at the moment.

MR. BINI:  Go to the next picture.  

This is another picture of the harbor.  

Q Do you see the fishing boats here?

A I see the fishing boats, yeah.

Q Do they appear to be rusty?

A It looks like they are rusty, yeah.

Q And they were steel boats, right?

A Yes, correct.

MR. BINI:  Okay.  If we go to the next photo. 

Q Is this another picture of the fishing boat in the 

harbor?

A Yes.

MR. BINI:  We can go to the next photo. 

Q Is this another picture of a DV15?

A Yes.

Q Not in the water, right?

A Right.

MR. BINI:  Go to the next picture.

Q Is this another picture of DV15s not in the water, right?

A Right.
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MR. BINI:  Go to the next photo.

Q Is this also a picture of a number of Interceptors, the 

DV15s, again, not in the water, right, sir?

A Right.

MR. BINI:  You can take those down. 

Q And are you aware, sir, that while Proindicus made 

certain loan payments for a period of time, those were paid by 

the government of Mozambique, not by Proindicus; is that 

right, sir?

A I'm not aware of that.  I don't know that.

Q Okay.  But you are aware, that in approximately March 

2017, Proindicus defaulted on its loan obligations, right?

A I heard about that.

Q And that means it stopped making loan payments, right?

A I'm not involved in this whole payment thing.

Q Okay.  And you weren't involved in the bribe scheme 

either, right?

A Correct.

Q Okay.  And you wouldn't do that, right?

A No.

Q Okay.  And by the way, you know that EMATUM, the fishing 

company, that made some loan payments for a period of time, 

right?

A As I said, I'm not involved in this whole payment thing.

Q Okay.  Were you aware that EMATUM, like Proindicus, 
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generated virtually no revenue?

A As I said, I am not involved in this whole payment thing. 

Q Okay.  Are you aware, though, that at some point EMATUM 

defaulted as well?

A I heard about that.  Or read about that, yeah.

Q It was in the news, right?

A Correct.  Yeah.

Q And that was in approximately April of 2016, right?

A I cannot recall that.

Q But do you recall around the time that you stopped doing 

work with Proindicus, it became an international news event?

A Yes.

Q And that was because there was something called the 

"hidden loan scandal"; is that right, sir?

A I heard about that, yeah.

Q And that was because for the first time in April 2016, 

The Wall Street Journal reported the Proindicus/MAM loans, 

right?

MR. JACKSON:  Objection.

THE COURT:  Overruled.  

If you know.  Do you know the answer to that 

question? 

A I don't know whether The Wall Street Journal was the 

first one.

Q You know it was in the news media at that time in 
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April 2016?

A Most -- I think I know that, yeah.

Q Okay.  And you're aware that after that came out, the 

International Monetary Fund temporarily suspended its loan 

program in Mozambique, right?

A I heard about that, yeah.

Q You know Mozambique's one the poorest countries in the 

world, right?

MR. JACKSON:  Objection.

THE COURT:  Overruled.

A Yes, I know.

Q And you're aware that after the IMF pulled out, donor 

countries also suspended loan programs for Mozambique, right?

A I heard about that, yeah.

Q And that caused a recession in the country of Mozambique; 

isn't that right?

MR. JACKSON:  Objection.

THE COURT:  Overruled.

A I read about that as well, yeah.

Q Okay.  And are you aware, sir, that at some point the 

international audit and forensic company Kroll was hired to 

audit Proindicus?

A I heard about that as well, yeah.

Q And did you also hear that they were hired to audit all 

three of the projects that Privinvest had been involved in in 
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Mozambique?

A I was not so much interested in the other programs.  I 

focused on my program and realized what I had to do.

Q But you were aware that Kroll did an audit on behalf of 

donor countries, including Sweden, of Proindicus, EMATUM, and 

MAM; is that right, Mr. Kuhn?

A I heard about this Kroll report, yeah.

Q Okay.  And as part of that audit, you're aware that Kroll 

requested documents from Privinvest, right?

A No, I don't know that.

Q Well, do you know if they asked for documents regarding 

the Proindicus project that you worked on?

A No, I don't know about that.

Q Well, you're familiar with the report itself, right?

A I heard about that, yeah.

Q And you know that as part of the audit, Kroll valued the 

boats for Proindicus, right?

A Yes, I think so; yeah.

Q And it valued the boats for EMATUM, right?

A I think so, yeah.

Q And you're aware that Kroll valued those boats as being 

worth $700 million less than what was charged by Privinvest?

MR. JACKSON:  Objection.

THE COURT:  Overruled.  

If you know.  Are you aware? 
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A I cannot remember the numbers.  I cannot recall them, 

yeah.

Q You recall it was hundreds of millions of dollars?

MR. JACKSON:  Objection.

THE COURT:  Overruled.  

What's your answer? 

A Yes.

THE COURT:  Go ahead.

MR. BINI:  Your Honor, at this time the government 

would seek to admit Government Exhibit 4004, 4005, 4006, 4007, 

and 4008.

THE COURT:  Show them to your adversary, see if they 

have any objection.  

We'll take them seriatim. 

2004 is the first one.  

Any objection to 4004?

MR. JACKSON:  Just one moment, Your Honor.

(Pause.)  

MR. JACKSON:  No objection, Your Honor.

THE COURT:  Admitted. 

What's the next number, sir. 

(Government Exhibit 4004, was received in evidence.) 

MR. BINI:  4005.

THE COURT:  Any objection to 4005? 

MR. JACKSON:  No objection.
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THE COURT:  Admitted.  

You may publish.  

Next? 

(Government Exhibit 4005, was received in evidence.) 

MR. BINI:  4006.

THE COURT:  Any objection?

MR. JACKSON:  No objection.

THE COURT:  Admitted. 

You it may published.  

Next? 

(Government Exhibit 4006, was received in evidence.) 

MR. BINI:  4007.

THE COURT:  Any objection?

MR. JACKSON:  No objection.

THE COURT:  Admitted. 

You may publish. 

(Government Exhibit 4007, was received in evidence.) 

MR. BINI:  4008.

THE COURT:  Any objection?

MR. JACKSON:  No objection.

THE COURT:  Admitted. 

You may publish. 

(Government Exhibit 4008, was received in evidence.) 

Q Sir, are you aware that Privinvest provided invoices for 

Proindicus to Kroll?
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A No.

Q Do you recognize these invoices nonetheless, sir, from 

your work at Proindicus?

A No.

Q You never saw the invoices?

A No.  I was not involved in the invoicing.

Q Okay.  Does this appear to be an invoice -- if we go to 

the top -- from Privinvest Shipbuilding?

MR. JACKSON:  Objection.

THE COURT:  If you know.

A I don't know.  It says so, so...

Q Did you ever see invoices in your work?

A No, I never seen invoices in my work.

Q Okay.  You would agree with me, sir, that this one has an 

unit price of $7.2 million; is that right?

A That was -- it's written like that, yeah.

Q Do you recall from your review of the Kroll report that 

Kroll valued these boats at $2 million each?

MR. JACKSON:  Objection.

THE COURT:  Overruled.

A I didn't study the Kroll report in detail.

Q But you're aware that Kroll valued these DV15s at 

millions of dollars less than this invoice?

A I don't understand how they can value these boats without 

seeing them.
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Q By the way -- 

MR. BINI:  You can take that down.

Q But, Mr. Kuhn, you understand they valued them for 

millions of dollars less, right?

A That was what said, yeah.

Q Okay.  You're aware that Kroll's investigation went on 

for months, right?

A Right.

Q And by the way, when you looked at those pictures before 

regarding the harbor in Maputo, on your 30 trips to Mozambique 

for 2016, did you ever see any OCEAN EAGLE trimarans in the 

water?

A Only at the end.  Not in the 2013.

Q Not in 2014, right?

A Not in 2014.

Q Not in 2015, correct?

A Correct.  

2016 they were.

Q When in 2016, sir?

A I'm not aware of the OCEAN EAGLEs, because they belonged 

to a contract of, I think, EMATUM.

Q Did you actually lay eyes on them?  

Did you see them, I'm sorry?

A I saw them, yeah.

Q When was that approximately, sir?
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A In 2015.

Q When?

A In France.

Q Okay.  Did you ever see them in Mozambique, sir?

A No.

Q Okay.  And when you saw them at France, that was at CMN; 

is that right?

A Yes, that's right.

Q And CMN is a company owned by Privinvest that built 

ships, right?

A Right.

Q And you're aware that there was wide reporting that the 

contract on the EMATUM ships only cost CMN $200 million; is 

that right, sir?

MR. JACKSON:  Objection.

THE COURT:  Overruled.  

Do you know? 

A No, I don't know that.

Q Okay.  And, Mr. Kuhn, do you know about refrigeration 

techniques for tuna fishing vessels?

A I heard about that, yeah.

Q But is that your area of expertise, sir?

A No.  I wouldn't say so.

Q And fair to say that Privinvest and Abu Dhabi MAR 

typically build super yachts, right? 
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A That's one of the business that they have, yeah.

Q One of the other main business units you have is building 

naval ships, right?

A That's also right, yes.

Q But building fishing boats was not typical for Abu Dhabi 

MAR, right?

A Abu Dhabi MAR didn't build fishing vessels, that's right.

Q And it --

A May I add something?  

Before it's typical for CMN.  They did that before.

Q And are you aware if CMN was expert at the refrigeration 

requirements for sushi?

A I'm -- I know about that.  But that's not my -- my 

expertise.  It was not my contract, my responsibility.

MR. BINI:  Your Honor, may I have a moment.

THE COURT:  You may.

(Pause.)

Q Mr. Kuhn, how was your salary paid?  In what currency, if 

I can ask?

A Right now it's paid in euro.

Q Has that been consistent in the case since you've been 

working in the Privinvest family of companies?

A No.

At one time it was paid in dollar.

Q When did it change?
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A When I got contract from Privinvest in Abu Dhabi.

Q What year was that, approximately?

A That was in 2017.

Q I'm sorry, 2017 it changed over to euros?

A Yes, because I changed my position from Nobiskrug, from 

German Navy Yard to Privinvest in Abu Dhabi.

Q Okay. 

MR. BINI:  Thank you so much for your time, and safe 

journey home.

THE WITNESS:  Thank you.

THE COURT:  Any redirect? 

MR. JACKSON:  Very briefly, Judge.

REDIRECT EXAMINATION

BY MR. JACKSON:

Q Now, Mr. Kuhn, you were asked a bunch of questions about 

various -- about various financing arrangements.  

Did you have any involvement in that, was that part 

of your role?

A No, certainly not.

Q You were also asked about -- you were also shown a bunch 

of photos of boats that were not in the water. 

Do you remember that a moment ago?

A Yes, I remember that.

Q Do you know what the dates are of any of those photos 

that were just shown to you?
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A I think it was all on the same date.  I took some of them 

when the boats arrived in Maputo in the country.  I made some 

pictures to see whether they were damaged, and they -- the 

boats were all first set on ground on the pier to evaluate 

them and take to the water later.

Q And did you actually see boats that were purchased by 

Privinvest in the water?

A Yes.

THE COURT:  You have to wait until your counsel 

finishes the question.  

So, Madam Reporter, would you read the question 

back, and the answer, if you got it, and then we'll go on.  

Read the question, please.  Keep your voice up.

(Whereupon, the record was read.)

THE COURT:  Next question.

MR. JACKSON:  Can we display DX9066?

THE COURT:  In evidence, yes? 

MR. JACKSON:  Yes, Your Honor.

Q What's depicted here, Mr. Kuhn?

A That's an HSI32.  And in the background is the OCEAN 

EAGLE.

Q The smaller boat there?

A Yes.

Q In the back.  Okay.

And is it your understanding that the OCEAN EAGLEs 
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were actually delivered to Mozambique?

A Yes.  That's my understanding.

Q And can we -- 

MR. JACKSON:  We can take this down.

Q There was some questions posed to you about the causes of 

a recession in Mozambique.  

Are you an economist, sir?

A No, I'm not.

Q Do you understand what the macroeconomic reasons were for 

any problems in the Mozambican economy?

A No.  

The only knowledge I have was from the newspapers. 

Q And during the time that you were working on the 

Privinvest -- that you were working on these projects, were 

you working diligently to make the project successful?

A Yes.

Q Did you see other Privinvest employees and 

sub-contractors working to make these projects successful?

A Yes, all of them.

Q Did anyone, anyone at the company, ever suggest to you 

that the actual success of these projects was not in any way 

important?

A No.

MR. JACKSON:  Can we display DX7099.

THE COURT:  It's in evidence, you may publish it.
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MR. JACKSON:  Yes, Your Honor.  

(Exhibit published.) 

Q And you see here, Mr. Kuhn, where it says:  We the 

defense attaches from France, the Netherlands, the United 

States, and myself from Germany, kindly request a visit to 

radar site. 

Do you see that?

MR. BINI:  Objection.

THE COURT:  Overruled.  It's in evidence.  

Do you see it is the question.

A Yes, I've seen it.

THE COURT:  Okay, he sees it.  Next question.

Q Can you just read the very last sentence of this 

document, Mr. Kuhn, where it says "furthermore"?

THE COURT:  That's not the very last sentence.

Q I'm sorry, the very last sentence of this paragraph, 

"furthermore".

A Yeah, it says:  Furthermore, taking into account the huge 

investment, and here also the foreign investments in the field 

of energy facilities and the respective operating personnel, 

these radar sites are of extraordinary value. 

MR. JACKSON:  No further questions, Your Honor.

THE COURT:  Thank you.  You may step down, sir.

THE WITNESS:  Thank you very much.

(The witness steps down.) 
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THE COURT:  Next witness, please.

MR. JACKSON:  Your Honor, the defense calls Tim 

Coffey.

THE COURT:  Please have the witness brought forward 

to be sworn right after we take a 15-minute comfort break.  

All right, ladies and gentlemen of the jury, do not 

talk about the case yet, 15 minutes, then we'll have the next 

witness then we will have our lunch.  Thank you.

(Jury exits the courtroom.) 

THE COURT:  You may be seated, ladies and gentlemen.  

The jury has left the courtroom. 

Do we have any procedural issues to address in the 

presence of the defendant and outside the presence of the 

jury? 

MR. BINI:  Not from the government, Your Honor.  

THE COURT:  For the defense, Your Honor? 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Thank you.  

Let's proceed to our break.

(A recess was taken at 12:23 p.m.)

(Continued on next page.) 
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(In open court; jury not present.)

THE COURTROOM DEPUTY:  All Rise.

THE COURT:  Thank you.  We have the appearances.  

You may be seated.  

The defendant is being produced.  Do we have any 

issues to address before we bring in the jury and have the 

next witness called? 

MR. BINI:  Not from the Government.

MR. JACKSON:  No, your Honor.

(Defendant enters.) 

THE COURT:  Welcome back, Mr. Boustani.   

Let's bring the jury in first then we'll have the 

witness come forward and Mr. Jackson will swear him in.

(Jury enters the courtroom.) 

THE COURT:  Welcome back ladies and gentlemen of the 

jury.  Thank you for your promptness.  Please be seated.  

And we're now going to have a new witness called.

MR. SCHACHTER:  Your Honor, the defense calls 

Timothy Coffey.

THE COURT:  Have the witness come forward to be 

sworn.

COURTROOM DEPUTY:  Raise your right hand.  

Do you solemnly swear or affirm the answers you're 

about to give to the Court will be the truth, the whole truth, 

and nothing but the truth so help you God? 
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THE WITNESS:  Yes. 

THE COURT:  Be seated, sir.  I'll ask you to pull 

that microphone in front of you.  Speak clearly and directly 

into it.  State your name, spell it, and then counsel will 

inquire. 

THE WITNESS:  My name is Timothy T-I-M-O-T-H-Y, last 

name is Coffey, C-O-F-F-E-Y.

THE COURT:  Counsel, you may inquire.

MR. SCHACHTER:  Thank you, your Honor. 

T I M O T H Y  C O F F E Y,

called as a witness, having been first duly 

sworn/affirmed, was examined and testified as

follows: 

DIRECT EXAMINATION  

BY MR. SCHACHTER:

Q Good afternoon, Mr. Coffey.  Sir, can you please tell the 

jury what you do for a living?

A I work for JP Morgan Chase.

Q What do you do?

A Vice president in the wire operations department.

Q How long have you been involved in some way, shape or 

form with wire transfers at JP Morgan Chase?

A Since 1988.

Q In your role, in your experience have you become familiar 

with how wire transfers are processed at JP Morgan Chase?
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A Yes.  My years in the bank have been spent with the 

initiation of wires, the investigation of wires, the 

through-put of wires as they move through the applications, 

and presently right now I'm in the wire fraud space.

Q Can you tell us what percentage of wire transfers are 

handled automatically at JP Morgan Chase without any need for 

any human intervention?

A 98 percent.

Q And do those wire transfers, automated wire transfers, 

involve servers and computer equipment?

A They do.

Q Are any of the servers that are involved in processing 

wire transfers at JP Morgan located in the State of New York?

A They are not.

Q Now, you mentioned 98 percent of the wire transfers are 

handled in an automated fashion, that leaves 2 percent.  Can 

you explain why it is in 2 percent of the circumstances a wire 

transfer may necessitate some kind of human involvement?

A Sure.  If a payment instruction comes into the bank, and 

the payment application is due to artificial intelligent is to 

unable to decipher what the intent of the wire was, it will 

kick out some sort of operator intervention to massage the 

transaction.

Q To the extent that it requires such massaging, where are 

the masseuses at JP Morgan located?
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A Florida, India and Philippines.

Q Were any of the humans that would be involved in a wire 

transfer located in New York state?

A No. 

MR. SCHACHTER:  Your Honor, may I publish what is in 

evidence as 1201A1? 

THE COURT:  You may.

MR. SCHACHTER:  If we can blow it up, thank you.

BY MR. SCHACHTER:

Q Sir, do you recognize this to be a document that involves 

a wire transfer that bears the name JP Morgan Chase bank for 

Metro Tech Center, Brooklyn, New York.  Do you see that?

A I do.

Q Just to situate the jury, I'll highlight some the 

portions of the document.  Do you see where it says ordering 

customer?  

Then it also lists below that the name, First Gulf 

Bank in Abu Dhabi and Privinvest Ship Building.  And it also 

in addition to listing JP Morgan Chase, it also lists Abu 

Dhabi Commercial Bank and the name Andrew Pearse.  Do you see 

that?  Are you able to make that out on the screen?

A Yes.

Q Great.  And so are you able to say what role, if any, JP 

Morgan has in connection with this transaction?

A JP Morgan Chase is the recipient bank in this transaction 
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to pay funds for the credit to our client Abu Dhabi Commercial 

Bank.

Q When you say the JP Morgan's client is Abu Dhabi 

Commercial Bank, what does that mean?

A They maintain an account with JP Morgan case for U.S. 

dollars.

Q Meaning Abu Dhabi Commercial Bank has a bank account that 

happens to be at JP Morgan Chase that holds U.S. dollars; is 

that correct?

A That's correct.

Q Mr. McLeod, can we highlight further down on this 

document so we can see in the entire thing, lower, left-hand 

corner.  

Do you see where it shows that this document has the 

name Bank of New York Mellon, do you see that, BNY Mellon?

A I do.

Q Can you go back to the top of the document, Mr. McLeod?  

Do you know that Bank of New York Mellon that they 

had a client called First Gulf Bank?

A Correct.

Q And is this a relationship that's called correspondent 

banking?  Is that a term that means anything to you?

A Yes, it does.

Q Is JP Morgan the corresponding bank for Abu Dhabi 

Commercial Bank?
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A That's correct.

Q Is Bank of New York the correspondent bank for First Gulf 

Bank?

A That is correct.

Q Did anything relating to this wire transfer in fact 

happen at Four Metro Tech Center in Brooklyn, New York?

A No, it did not.

Q What, sir, is the only actual transfer of money that is 

reflected in this document?

A The movement of funds here is the Bank of New York paying 

funds to the clearing house of the Federal Reserve for further 

credit to JP Morgan Chase.

Q Is that a transfer of money from Bank of New York in the 

United States through the Federal Reserve in the United States 

to an account at JP Morgan Chase in the United States?

A That is correct.

Q Does this document reflect a transfer of money from Abu 

Dhabi to the United States?

A No, it does not.

Q Does this document reflect a transfer of money from the 

United States to Abu Dhabi?

A No, it does not.

Q I'd like to show you two additional documents that are 

already in evidence.  

Your Honor, may I publish Government's Exhibit 
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1201B2?

THE COURT:  You may.

Q Do you see, sir, that this contains much of the same 

information as the last exhibit, except a different ultimate 

beneficiary here, Surjan Singh? 

A Yes.

Q And would your answers to my questions be the same to 

this document?

A Exactly the same. 

MR. SCHACHTER:  Also in evidence Government Exhibit 

1201C2, may I publish that, your Honor? 

THE COURT:  You may. 

Q Here do you see, sir, again it's all the same names of 

entities, but here the only difference is the ultimate 

beneficiary is Jean Boustani.  Do you see that?

A That's correct.

Q Would your answers to my questions regarding transfers be 

the same?

A Yes, sir.

MR. SCHACHTER:  No further questions.  Thank you.

THE COURT:  Your witness.

CROSS EXAMINATION  

BY MS. MOESER:

Q Good morning, Mr. Coffey. 

A Good morning.  How are you? 
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Q Fine.  How are you?

A Good.

Q Defense counsel asked you a number of questions about a 

couple of documents.  Were those JP Morgan Chase documents?

A No, they were not.

Q Had you seen those documents before?

A I had not; until I was brought into this trial I had not 

seen them.

Q Thank you.  Can we bring up Government's Exhibit 1301 

please.  Can we go to the Andrew Pearse tab please, 

Ms. DiNardo?  

Mr. Coffey, is this a JP Morgan Chase document?

A Yes, it is.

Q I believe you were shown a transfer on April 23, is this 

first line here that same transfer of JP Morgan Chase records?

A Yes, correct.

Q Is this an international wire JP Morgan Chase?

A We deem it an international wire based upon the 

identifiers of the parties involved.

Q Is this a CHIPS transfer?

A This an incoming CHIPS deposit.

Q Can you tell the jury what CHIPS is?

A CHIPS is Clearing House Internet Payment System.  A 

clearing house is an entity where two parties, in this case 

Bank of New York and JP Morgan Chase, where they don't 
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maintain an account with each other they utilize the clearing 

house to pay each other.

Q And can we bring up 3500-BP-2, Ms. DiNardo?

THE COURT:  In evidence, you may publish.

BY MS. MOESER:

Q Mr. Coffey, you don't work for the clearing house, right?

A I do not.

Q But if the clearing house had its servers in New York 

City on April 23, 2013, would that payment we saw have gone 

through New York City?

A Using the same logic of our two servers not being in New 

York City; therefore, the path is outside the city.  If the 

clearing house servers were located in New York City, I would 

use the same logic and say yes, it goes through the city.

Q 1201-B-2, blow up to see the date on the top.  Can we 

bring up 12 -- 

Mr. Coffey, do you see the date November 27, 2013?

A I can see that, yes. 

Q Can we bring up 1301, Ms. DiNardo?  Go to the Surjan 

Singh tab, please.  

Mr. Coffey, the fourth line down, do you see that?

A I do.

Q Is that the same transaction here in the JP Morgan Chase 

records?

A That is the JP Morgan Chase record, yes.
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Q For the same transaction you were just viewing?

A I would have to see that again, sorry.

Q Could you bring up 1201-B-2, Ms. DiNardo, for a moment?  

Can you blow it up?

A Yes, that's referencing the same transaction, sorry.

Q That's okay.  

Can we go back to 1301, Ms. DiNardo?  

Is this another international wire transfer, 

Mr. Coffey?

A This is an international wire transfer, incoming CHIPS 

deposit.

Q Incoming CHIPS deposit, is that processed through the 

clearing house? 

A That's correct.

Q If the clearing house servers are located in New York 

City, is this transaction processed through New York City?

A If the servers were located in New York at the time --

THE COURT:  Woah, woah.  I have a saying here, 

channel your inner Darth Vader and not your inner Woody Allen 

Chris Rock, Wanda Sykes, or Andy Hall.  You have just gotten 

past Darth Vader and into the ladder category.  Slow it down, 

sir. 

THE WITNESS:  I was trying to get out of here 

without that happening.

THE COURT:  Sorry, almost did.  I should have warned 
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you about that.  

Go ahead. 

THE WITNESS:  Could you ask the question again? 

Q The question was, Mr. Coffey, if the clearing house had 

its servers in New York City at the time of this transaction, 

would this transaction have been processed through New York 

City?

A If the servers were located in New York, yes, it would be 

through New York City.

Q I think that you said to defense counsel that JP Morgan 

servers are located outside the State of New York, right?

A Both servers are located outside of New York state.

Q So if the clearing house's servers are in New York state 

and JP Morgan are outside of New York state, would this be a 

transaction in interstate commerce?

A From a JP Morgan Chase standpoint, every transaction is 

an interstate transaction because they are written out to both 

servers at the exact same time.  They were written out to one 

state and at the same time to another state.

Q So JP Morgan servers are in two different states and the 

same time both servers process the transaction?

A That's correct.

Q Pull up 1201C2, Ms. DiNardo.  Blow it up so we can see it 

better.  

Do you see the date on this one, Mr. Coffey?
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A I do, July 7, 2013.

Q Do you see the amount?

A Looks like a million dollars.

Q Scroll down to see the beneficiary, Ms. DiNardo. 

Do you see the beneficiary there?

A I do.

Q And can you actually see the ordering customer?  Who is 

that in this payment, Mr. Coffey?

A Privinvest Ship Building.

Q Where are they located?

A Abu Dhabi.

Q Ms. DiNardo, can we go to Government's Exhibit 1301 

please, to the Privinvest Shipment Building tab.  

And if we scroll down, do you see that transaction I 

believe it was November 27 -- I confess, I already forgot. 

A July 7.

Q Thank you so much.  Is this the same transaction?

THE COURT:  Don't talk over each other; it's not a 

cocktail party.

MS. MOESER:  Apologize, your Honor.

Q Is this the same transaction that we just looked at, 

Mr. Coffey?

A That is.

Q And is this an international wire transfer?

A This is an international wire transfer based upon the 
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identifies.

Q Is this a CHIPS payment?

A This is an incoming CHIPS deposit.

Q Again, if the CHIPS servers are located in New York City, 

is this a transaction that is processed through interstate 

commerce through New York City?

A If that was the case with the clearing house servers, 

yes.

MS. MOESER:  May I have a moment, your Honor? 

THE COURT:  You may.

MS. MOESER:  No further questions.

THE COURT:  Redirect? 

MR. SCHACHTER:  We have no further questions.

THE COURT:  You may step down, sir.  Thank you very 

much.

(Whereupon, the witness was excused.) 

THE COURT:  Call your next witness.

MR. SCHACHTER:  The defense calls Johan Valentijn.

THE COURT:  Have the witness come forward to be 

sworn.

(Witness takes the stand.) 

COURTROOM DEPUTY:  Raise your right hand.  You do 

solemnly swear or affirm the answers you're about to give to 

the Court will be the truth, the whole truth, and nothing but 

the truth so help you God? 
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THE WITNESS:  Yes.

THE COURT:  Be seated.  Sir, I'll ask you to move 

the microphone in front of you.  State your name, spell it, 

and then counsel will inquire. 

THE WITNESS:  My name Johan Valentijn, J-O-H-A-N, 

V-A-L-E-N-T-I-J-N.

THE COURT:  You may inquire, counsel.

MR. SCHACHTER:  Thank you.

J O H A N  V A L E N T I J N,

called as a witness, having been first duly 

sworn/affirmed, was examined and testified as

follows: 

DIRECT EXAMINATION 

BY MR. SCHACHTER:

Q Good afternoon, Mr. Valentijn.  Sir, can you please tell 

the jury what do you do for a living?

A Sorry I didn't hear.

THE COURT:  What do you do for a living.

A Sorry.  I'm naval architect and marine engineer and ship 

builder and manager.

Q Can you tell us what is a naval architect, what does that 

mean?

A A naval architect is a person that designs vessels, can 

be any type of vessel.  And design the shapes and structures, 

and the seaworthiness, the stability, the weights, and the 

erwan seznec

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Valentijn - Direct - Schachter

Rivka Teich, CSR, RPR, RMR, FCRR
Official Court Reporter

3791

powering requirements.  And then to make it a complete vessel 

you have to design all the mechanical systems, the propulsion 

systems, electrical systems, et cetera, to make the vessel 

work just like a car.

Q What company do you work for?

A I work for Privinvest in Abu Dhabi.

Q How long have you worked for Privinvest or one of its 

related companies?

A I work for Privinvest since the beginning of 2007.

Q Can you describe Privinvest's business in say 2013 and 

what was built, any shipyard?

A In 2013 Privinvest owned one shipyard in France, called 

the CMN.  

It owns three shipyards in Germany.  One is called 

Nobiskrug, N-O-B-I-S-K-R-U-G.  The second one is a company 

called German Naval Shipyards.  The third one is called 

Lindenau, L-I-N-D-E-N-A-U.  

It also owns a company called Isherwoods in England, 

I-S-H-E-R-W-O-O-D-S.  

Further we own a company called Atlantic Shipyards 

in Greece.  

And finally, we own shipyard called Abu Dhabi MAR in 

Abu Dhabi.

Q What kind of ships were manufactured at each of those 

places?
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A CMN in France, we were building naval vessels, et cetera; 

as well as fishing vessels and utility vessels.  

In Germany we built mostly luxury yachts, about 

200 feet and above.  At German Naval Shipyards, naval vessels, 

patrol boats, Corvettes, et cetera.  

Lindenau was a repair yard, actually repair, not 

only but repair mostly commercial vessels like freighters and 

utility tankers, tug boats.  

Isherwoods in England, that was a company we 

developed training sessions for maintenance and all the stuff 

for it, and the training of physical people for the vessels.  

In Greece we constructed submarines, high-technology 

submarines.  

And in Abu Dhabi we started with, first of all, 

taking old freighters and converting into luxury yacht.  Next 

to that, we built several different type of patrol vessels.  

We did maintenance on all the vessels for the local sheiks.

Q You mentioned the construction of naval vessels.  What 

are some of Navys that Privinvest supplies ships for?

A Privinvest supplies to approximately 40 Navys around the 

world.  I can't tell them all, but I'll mention a few:  

France, Germany, Greece, Egypt, Libya, Morocco, Malaysia, the 

United Arab Emirates, Yemen, Saudi Arabia, Tunisia, Malaysia, 

many more.

Q Does Privinvest have any operations in the United States?
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A Not to my knowledge.

Q You mentioned a shipyard called Abu Dhabi MAR, do you 

know who owned Abu Dhabi MAR?

A Abu Dhabi MAR was owned by two different entities.  One 

was called Logistics International, they owned part of it, and 

Logistics was owned by Privinvest.  The other partner was Al 

Bateen Investment, owned by Sheikh Hamdan Bin Zayed, one of 

the rulers of Abu Dhabi.

Q With you spell Sheikh Hamdan Bin Zayed?

A H-A-M-D-A-N, then B-I-N, Z-A-Y-E-D.

Q Can you tell us when you first started working on ships?

A I was born 70 seven years ago inside of a shipyard, so 

it's been 70 years.

Q Where was that?

A I was born in Holland, where I lived my first many years 

of my life, where I got my education.

Q Did you receive any formal education in the ship 

building?

A I went to college in Holland where I studied naval 

architecture and engineering.  I received a Bachelor's degree 

of science in Holland for naval architect.

Q What was your first job in ship building?

A My first job after college I worked for a design company 

to design luxury yachts in Holland.  And I did that for about 

six months to the earn enough money to come to America.
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Q You came to America for what purpose?

A I felt America, like I still do today, is the country of 

opportunity, so I wanted to be here, and I'm still here.

Q What did you do when you moved to America?

A I work for a company called Sparkman Stephens in New York 

City and at that time.

THE COURT:  Spell that.

A S-P-A-R-K-M-A-N, S-T-E-P-H-E-N-S.

THE COURT:  Thank you.  Continue.

A I worked for this company, which was one of the foremost 

yacht designers in the world.  And I was very lucky to get a 

job there as an apprentice to start learning the trade of 

designing yachts.

Q How long were you at Sparkman Stephens?

A I worked there for approximately four-and-a-half years.

Q Then can you describe to the jury generally what other 

experience did you have in the ship building industry before 

coming to Privinvest?

A I did many things in my life.  I design first, actually 

build them as well, after I left Sparkman Stephens designed 

America's Cup vessels.  Besides design them, I also, because 

ship building is my blood, I set up ship building places to 

build those vessels.  After that, I set up some building 

factories in the U.S.  And then I have to think a little bit, 

I work for a company in the Mid West called Burger Boat.
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THE COURT:  Spell that.

A B-U-R-G-E-R Boat Company.  And they were building luxury 

yachts.  I actually was the production manager there.  

After that I went to Morocco.  In Morocco I took a 

small shipyard owned by a Swiss person that he was kind of 

losing money so he wanted me to fix the place and make it 

better; and I did.  

After that I did I don't remember everything I did, 

but I did a couple of smaller things, then ended up at CMN in 

France.

Q You mentioned that part of your experience was working on 

America's Cup Yachts.  Can you describe to jury, what is the 

America's Cup?

A America's cup was the pinnacle of yacht design, and still 

is as a matter of fact.  It is the race for the top of the, 

for the America's Cup.  

It was first raced in England.  A small Schooner 

called the America brought to England.  And the British had a 

big fleet of yachts and challenged the yacht around the island 

for a race.  

The Queen was at the finish line and the first yacht 

was the America.  The Queen asked who is second.  So they 

said, Your Highness, there is no second, America defeated by 

so much.  

Then it became a professional cup that sailed mostly 
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in Rhode Island.  Everybody around the world would challenge 

to win the cup.  It was not lost until 1983.   

Q When you did first come to work for Privinvest or one of 

its related companies?

A I started working for Privinvest in January 2007, CMN in 

France.

Q Did there come a time after you started working with CMN 

in France that you were tasked with designing a shipyard from 

scratch?

A After I worked there for several months one of the 

directors of Privinvest was named Boulos Hanhach, and he asked 

me to come to Abu Dhabi and for a special project.  

So I took a flight to Abu Dhabi for the weekend.  

Met Mr. Safa.  He showed me a picture of a old Dutch 

freighter.  He showed me pictures of a modified freight turned 

into a luxury yacht and asked me if I could do that.  Me, who 

likes a challenge, said of course I can; so I did.  

First step was trying to understand what needed to 

be done.  There was two ship yards in the United Arab 

Emirates, one in Abu Dhabi and one in Dubai.  I looked at both 

shipyards, and I decided it was not fitted for what we need to 

do.  So I asked if I can build our own shipyard.  They said, 

sure go ahead.  

So I got a piece of land in the harbor, brought the 

vessel, and started assembling people and equipment, et 
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cetera.  

In the meantime we got a better location as well and 

we built that simultaneously to get a bigger shipyard.  In 

about a year-and-a-half to two years we went from just me to a 

full-fledged shipyard and about 1,500 people.

Q That shipyard, did that become Abu Dhabi MAR?

A That shipyard became Abu Dhabi MAR where we did the 

vessel for Sheikh Hamdan Bin Zayed, as well as building some 

of the Navy vessels.

Q To give us a sense of scale, that vessel that you're 

describing built for Sheikh Hamdan Bin Zayed, how big was it?

A It was 465 feet long, a couple of football fields, I 

think.  It was at that time the fifth largest yacht in the 

world.  It was a very important for the Sheikh to have one of 

the largest yachts in the world, so we made it to the fifth 

largest.

Q How long did it take to build that shipyard, Abu Dhabi 

MAR, in Abu Dhabi from when you started?

A When we started, in reality it took us about a 

year-and-a-half to two years.  But simultaneously building the 

shipyard we were working on the ship.  We did not wait until 

it was finished, but we worked on the ship and shipyard at the 

same time.

Q What is involved in building a shipyard?

A Building a shipyard, the vessel, it consists of many 
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different items and areas.  In this case it was a steel hull.  

We had to have a steel fabrication department.  We also built 

a super structure built out of composite materials.  So we 

have to have a composite shop to fabricate smaller components 

and how to assemble it and put it together.  Then you have 

mechanicals, engines, air conditioning, et cetera.  So we had 

to set up mechanical shops to deal with all the mechanics.  It 

air conditions, pumps propulsion system.  Electrical, we had 

to set up electrical department to deal with all the 

electrical equipment and develop it so it can work.  And then 

you have a paint department.  As you have seen, most of the 

yachts are beautifully shiny, that takes time and energy.  We 

need to get the people, personnel, to make the paint job 

beautiful.  

Because there is no electricity on the side we also 

had to have a facility organization to take care of electrical 

power.  We had to have generators in this place to take care 

of heavy power, big compressors, to make sure we have air.  

And we had water to make sure that if there is a fire that we 

can take care of the fire.  

So the facility's organization, then the 

organization of building the ship; yes, very complex area 

expertise.

Q Mr. Valentijn, I'd like to direct your attention to June 

of 2013.  Did you at that time meet a deligation from 
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Mozambique?

A Yes.

Q Where was that meeting?

A President of Mozambique came to Abu Dhabi MAR, visited 

quite a lot of different people.  And we showed him the 

shipyard.  We showed him how we had started from nothing, from 

a piece of sand basically, to a real shipyard.  

And we showed him the vessels that we are building 

at that time, the DV15 and his 18s.  As well as some others, 

we had some big catamarans as well that we showed that we made 

a model ship for and other purposes.

Q You mentioned a couple of ships that Privinvest was 

describing to the president of Mozambique during that visit; 

is that correct?

A That's correct.

Q One of them was the DV15?

A Right. 

MR. SCHACHTER:  Your Honor, may we publish in 

evidence Defendant's exhibit 9032?

THE COURT:  You may publish.

Q Do you recognize this to be a photo of a DV15?

A This is a DV15.

Q And are you able to see -- what, if anything, about the 

DV15 made it well-suited for monitoring the coastal waters of 

Mozambique?
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A The DV15 is about 50 feet long and it is ideal for 

coastal patrol, so closer to shore for harbor patrols, et 

cetera.  And the coast is very long, you need quite a lot of 

boats there.  It's ideally not to go on miles away from shore, 

but to stay 20, 30 miles from the coast line.

Q And what can you tell us about how fast it goes or how 

maneuverable it is?

A About 50 miles per hour.  And it maneuvers very highly, 

but also has a great ability for search and rescue.  You can 

trim it to, trim means four-and-a-half to different angles for 

the sea conditions.  It's an ideal vessel for patrolling and 

for doing anything with shipping other vessels, et cetera.

Q Has Privinvest sold the DV15 to the Navys of the 

countries other than Mozambique?

A Yes.

Q For example what Navys?

A We have sold it to the United Arab Emirates, to the 

Yemen, to Qatar, and to Angola, and to Mozambique.

Q Are you familiar with a ship his 32?

A Yes, I am. 

MR. SCHACHTER:  Your Honor, may we publish 9055 

Defendant's exhibit?

THE COURT:  You may publish.

Q Do you recognize the vessel that is in this photograph?

A Yes, that's an his 32.
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Q Did Privinvest provide his 32s to Mozambique?

A Yes, we provided three vessels.

Q What, if anything, about the his 32 made it well-suited 

for monitoring Mozambique's coast line?

A At about 106 feet long, good to go further offshore, 

longer distances up to the economic zone, two and half miles 

away and do patrolling and security protection for the coast, 

but also for illegal fishing, for any other protection you 

want to do, and sea and rescue.  If vessels get into troubles 

it, they can go there in a very fast way.  The vessel goes 

about 50 knots as well, very maneuverable, and safe to operate 

for people.

Q How is the his 32 different from the DV15?

A First of all, twice as long and it has a longer bow.  

More crew, 12 people in the crew; while the DV15 has only four 

people in the crew.  And it can take, in the case of emergency 

for sea and rescue, can take as much as 40, 50 people on the 

vessel as well.  

It has more gun capabilities for protection.  It has 

bigger guns to shoot, if you need to shoot.  It's not my 

favorite, by the way.

Q Has Privinvest built the -- has Privinvest sold the his 

32 to Navys of other countries?

A Yes.  We have sold to total I think 58 other vessels 

other than Mozambique.

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Valentijn - Direct - Schachter

Rivka Teich, CSR, RPR, RMR, FCRR
Official Court Reporter

3802

Q Are you familiar with the ship called the Ocean Eagle?

A Yes, I am. 

MR. SCHACHTER:  Your Honor, we'll offer Defendant's 

exhibit 9085. 

THE COURT:  Any objection? 

MS. NIELSEN:  No objection, your Honor.

THE COURT:  Admitted.  You may publish. 

(Defense Exhibit 9085 received in evidence.)   

BY MR. SCHACHTER:

Q Do you recognize this photo?  What is this?

A This is the Ocean Eagle 43, yes.

Q Can you describe it for the jury?

A The Ocean Eagle is a primer type of vessel made for very 

long ranges and very long times to be able to stay offshore.  

It has a, by having a single, middle hull it is very narrow, 

low recesses, very low power, and can stay offshore for five, 

six weeks at a time.  

And for patrolling, so it can patrol at the outer 

edges of the economic zone, so 200 miles out.  Because it has 

a drone capability as well, you can extend the area of 

protection and policing by even more by set up the drone once 

in a while during the day.  

Crew of 12 person as well.  It can have high speed.  

But also very, very suited for staying long term on the 

vessel.  Normally when you have a single hull vessel in the 
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ocean way it rolls a lot.  This one, with a trimaran it will 

roll less, more stable platform, and comfortable for people to 

stay for a longer period of time.

Q I want to ask you questions about some things that you 

just said.  You mentioned a drone capability, what is a drone 

and how is that used for surveillance?

A A drone in this case is a small helicopter, unmanned 

helicopter, go up in the sky, has cameras on it and other 

sensing equipment to survey at the height of three, 400 feet, 

500 feet or a thousand feet, to surveillance longer distance 

on the ocean.

Q Did Privinvest provide Ocean Eagle vessels to the country 

of Mozambique?

A We provided each vessel with one drone. 

MR. SCHACHTER:  At this time we'd like to show a 

video, Defendant's exhibit 9180, which I've discussed with the 

Government. 

THE COURT:  Any objection to 9180 being admitted 

into evidence. 

MS. NIELSEN:  No objection. 

THE COURT:  It is admitted.  You may publish to the 

jury and the witness. 

(Defense Exhibit 9180 received in evidence.) 

MR. SCHACHTER:  Can we dim the lights, your Honor? 

THE COURT:  You may.  Thank you.
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(Video played.)

MR. SCHACHTER:  Can we turn the lights back up? 

THE COURT:  Yes.

Q You recognize that to be a marketing video of the Ocean 

Eagle?

A Yes.

Q Are you able to highlight for the jury anything that we 

saw on that video that speaks of the Ocean Eagle's 

capabilities that make it particularly well-suited for the 

waters off of Mozambique?

A This video was made a sea state five.  Sea state five 

means very, very rough waters.  They normally don't take your 

boats out on the Long Island Sound.  This is in the Indian 

Ocean, you get rough seas.  You can have conditions like this 

quite often and quite frequently.  

First of all, you have the long ocean waves, but any 

wave will put the waves on top of that.  The Ocean Eagle 

showed you that it can cut through the waves.  Essentially the 

bows are sharp; instead of going up, the bows go straight into 

the waves.  

What makes it convenient and it is also less 

dangerous, there are vessels of this type that have been 

designed in the past and that actually when they go into waves 

like this they can flip backwards because of the pounding of 

the bow.  And we have designed this vessel to have extremely 
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sharp bow, to be comfortable, to be able to operate.  Normally 

you don't go necessarily 28 miles like the video in this kind 

of conditions, but in cases due to search and rescue for 

example or an emergency of some other kind or somebody is 

attacking the oil and gas, the vessels can get to location 

very fast no matter what the weather conditions are.

Q These vessels are designed for a patrol that is out at 

sea for approximately how long?

A For four to six weeks they can be out at sea to patrol.  

And have all the complements for the crew to be comfortable.

Q Why is the stability of the vessel necessary if a patrol 

is going to be out for that period of time?

A What it is, the side hulls that you see, the center hull 

and side hulls give stability that makes it roll less when 

you're in the ocean.  So the vessel still moves a little bit, 

but not like a single hull.  A single hull goes like that and 

becomes very uncomfortable after a period of time. 

(Continued on next page.)

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Valentijn - direct - Schachter

Denise Parisi, RPR, CRR 
Official Court Reporter

3806

DIRECT EXAMINATION 

BY MR. SCHACHTER: (Continued.)  

Q Now, we'll get to this more in a few moments, but did 

there come a point in time where you spent a fair amount of 

time in Mozambique? 

A Sorry, I don't understand the question. 

Q Did there come a point in time where you, yourself, spent 

a fair amount of time in Mozambique? 

A I spent quite a lot of time there over the couple of 

years we did the contract, yes. 

Q And did you see the Ocean Eagle vessels in Mozambique? 

A I saw the Ocean Eagle vessel in Mozambique, and also I've 

been on the Ocean Eagle vessel in Mozambique as well. 

Q All right.  Let's now turn to the WP18.  

MR. SCHACHTER:  And, Your Honor, may we publish 

Defense Exhibit 9169 in evidence?  

THE COURT:  Yes.

(The above-referred to exhibit was published.) 

BY MR. SCHACHTER:

Q Can you describe this vessel, the W -- was this also a 

vessel that was provided to Mozambique? 

A Yes.  We provided three of those vessels and so WP18 and 

18 meters is 60 feet long in this case. 

Q It's 60 feet long is -- 

A Sixty feet long.  
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I'm so sorry. 

Q Can you describe to the jury, what is the WP18 and what 

about it made it, if at all, well suited for patrolling in 

Mozambique's waters? 

A The WP18 is a very special strike craft that is -- has an 

interceptor to go out and catch the bad guys, as I say.  

It has gun capabilities.  There's a tower that can 

raise up to a tower that they have in the middle of the vessel 

that actually when you are running, you don't see the guns, 

but when you need the guns, upon pushing the button, the lid 

pulls up and the guns go up.  

It can have missiles on the vessel, grenade 

launchers on the vessels.  We even developed a torpedo system 

on the vessel.  That's part of -- sorry -- torpedo and grenade 

launchers and grenade launchers, yeah, and missiles, yes.  

And what is good for Mozambique is because it has 

very sharp bow, similar as the Ocean Eagle, and interestingly 

enough, those two vessels were developed simultaneously by two 

different design teams, and each one came up with very similar 

ways that we need to cut through the waves, and the 

wave-cutting ability of this vessel is identical like we just 

see on the Ocean Eagle video, and this is a very valuable 

item. 

Next of all, it's an extremely fast vessel, it can 

go 75 miles an hour, which is very fast on the water, and when 
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you go -- I've been on the vessel, actually.  When you go 

through waves about six or eight feet tall or high and you go 

through the waves at 65 knots going in, on the other side you 

come out at 63 knots.  You only lose two knots.  It's 

incredibly fast and incredibly exciting, too, by the way.  

The advantage is, you can, again get very quickly to 

areas that are identified as problem areas so you can do the 

protection, you can do interception, et cetera. 

And they are all tied to the whole surveillance 

system that we have with the radar stations, with aircraft 

patrolling, the satellite, pictures from satellite.  All of 

those items tie together as security and surveillance system 

for the coast of Mozambique. 

THE WITNESS:  Am I going too fast for you?  Sorry.  

Q What, if anything, can you describe about the radar 

profile of this vessel? 

A Sorry, I didn't hear the question. 

Q What, if anything, can you describe about the radar 

profile of this vessel? 

A This vessel is very, very low -- it's less than 6 feet 

above the water -- and at 6 feet, the regular radar is hard to 

detect it; and if you, for example, are at 500 feet away -- 

not 500 feet, 500 meters -- so say 500 yards away, you won't 

be able to see the vessel because it's very low profile.  

It also is protected against the radar infrared 
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systems as well, so it is a very low signature for anybody to 

detect the vessel, and this is very big advantage for -- in 

warfare and other problems and areas. 

Q You mentioned some of the capabilities of adding a 

variety of weapons onto this vessel, but to be clear, when 

Privinvest provided WP18s to Mozambique, did it simply have 

those capabilities, or did it also include weapons? 

A No.  In the contract, we are not allowed to supply the 

weapons, and so all of the vessels we supply without weapons, 

but all them can be fitted out by the customer when they need 

to do it later on to be supplied for weapons. 

Q Did there come a time when you spoke again with the 

president of Mozambique, but this time in Maputo? 

A I don't think I spoke to the president of Mozambique in 

Maputo, no. 

Q Maybe I'm wrong about the city.  

Was there a point in time where you were present in 

a showroom in Mozambique? 

A We had built a showroom for Mozambique for National Day 

in 2014.  We developed a whole showroom in Abu Dhabi, as a 

matter of fact, and shipped it to Mozambique.  It was National 

Day, the president was in, a lot of other dignitaries.  I 

personally was not there, but I was told later by my people 

that the president went into the showroom and with his 

people -- only his people, not our people -- he spent 
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45 minutes in there, which is a very long time, and he wanted 

to know every single detail of everything that was in the 

showroom, the supply of everything we were doing to supply 

from all different contracts in Mozambique. 

Q Did you travel to Mozambique in July of 2013? 

A Yes, I did. 

Q And what was the purpose of your trip at that point in 

time in July of 2013? 

A In July 2013, I was asked to go to Maputo and see what 

other possibilities there are to make Mozambique more 

self-sustainable and provide a more -- options to make money. 

Q In what area? 

A My expertise is the maritime area.  I looked at 

everything in the maritime area, so I look for abilities to 

add for the security, one, first of all.  But also Mozambique 

has a very long coastline that has a lot of illegal fishing 

going on, so I'm looking for how can you make money for the 

people with illegal fishing, and the philosophy that existed 

at the time that we saw, you can charge the people for fishing 

in your waters -- make money, yes -- and also, you can, by 

setting up a flag state or a very strong authority to license 

people to be in your waters or to have them under your own 

control.  

It's like the car, actually.  You know, you have a 

car in New York, you cannot take -- you can take the car to 
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another state, but then you have to reregister your car into 

the next state, and so I had to do that when I moved from Long 

Island to Wisconsin, but the fact is you can do the same with 

vessel.  You can say okay, you can come into my waters, but if 

you are longer than certain period in my waters, then you have 

to register under my flag or under my authority, so -- and by 

doing that, you can charge fees, you can charge all kinds of 

fees for that, to control, and then you can control your 

fishing waters, you can control your coast.  

There's also traffic between -- coming around South 

Africa going north to Somalia to -- to -- to the Gulf 

countries and all of the vessels that go north, they come 

through the channel between Madagascar and Mozambique, but 

they come along the coast of Mozambique because of the 

currents, so they stay very close to the coast.  

It's like, I'm sure you still have it, but I used to 

drive from Long Island to New York a lot on the Connecticut 

Turnpike and I had to pay tolls.  You can do exactly the same 

with this.  You say okay, you go through my waters, and by the 

way, I want the toll, I want money for that, and it's very 

easy to set up.  

THE COURT:  I think we are getting a little far 

afield of the question.  I don't mind a bit of narrative 

response, but I think if you go back, the question was -- you 

mentioned some of the capabilities of adding a variety of 
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weapons onto this vessel.  But to be clear, when Privinvest 

provided weapons to Mozambique, did it simply have the 

capabilities.  You said no.  And you went on to say, did there 

come a time when you spoke again with the president of 

Mozambique.  I don't think I spoke to him.  Maybe I'm wrong 

about the city.  You said you weren't at the meeting.  And the 

last question you were asked when you began the narrative was, 

in what area, and that was about three pages ago.  

So I think that suggests that this is a good time to 

break for lunch.  

How much longer do you have with this witness?  

MR. SCHACHTER:  Your Honor, I think about half an 

hour.  

THE COURT:  Well, we'll see you ladies and gentlemen 

at three o'clock.  Have a nice lunch.  Do not talk about the 

case.  

Sir, do not talk with anyone about the case during 

the lunch break, and we will see you here back at 3:00 where 

we will continue with the direct examination.  

Thank you.  

(Jury exits.) 

THE COURT:  You may step down, sir.  

Thank you. 

(Witness excused.) 

THE COURT:  We will see you back at three o'clock.  
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You may be seated, ladies and gentlemen.  

I realize that as the witness leaves the courtroom 

there is a thin line between an allowable amount of narrative 

follow-on in answering a question and pure narrative, and I 

realize that the Government has not objected to the narrative 

answers to pretty straight forward questions, and I don't want 

to be too intrusive of a witness's answer that is responsive 

to a question.  

That being said, it might be appropriate with this 

witness, given his pension for narratives, to ask questions 

that are designed to elicit more focused responses because I 

don't like it when lawyers interrupt witness's answers because 

they're venturing into narrative beyond the scope of the 

questions.  I think lawyers should be allowed to try their 

cases as they see fit, but I also think it's important to not 

let the narrative take over because you do have a jury that 

knows what the question was, and when you start moving from 

Mozambique to your driving from Long Island, I think you 

perhaps have gone somewhat afield.  

There was a great state court judge who years ago 

used to teach in the BARBRI course and there was a case 

involving confusion of trademarks, and there was a Wolfie's in 

Brooklyn and a Wolfie's in Florida and the question was 

whether or not there would be confusion, and in holding that 

there was not confusion of the trademark, the Court held, and 
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everyone gets lost in Brooklyn, but nobody gets that lost, and 

it's a very famous confusion trademark case.  

I think we're -- you are not going to get confused 

between Wolfie's in Brooklyn and Wolfie's in Florida.  It's 

even further than the docks of Mozambique to the Hamptons.  

All right.  Is there anything else we need to talk 

about before we have our lunch break?  

MR. SCHACHTER:  Your Honor, I guess I would ask the 

Court, would the Court -- would it be acceptable if I spoke to 

the witness just about that?  

THE COURT:  I think the way you can handle it if you 

want to handle it, and I prefer you not to speak with him 

about it, is just to gently after he talks about the 

Mozambique piece and starts driving down the I-95 route, you 

might say, thank you, but why don't we focus.  I would rather 

have you interrupt him than have the Government interrupt the 

answer on the grounds that it's narrative.  

Some witnesses tend to tell stories.  Some judges 

even tend to tell stories.  You are not in a position to 

interrupt the judges as freely as you might like to, but he 

really can, I think, be focused.  And if you find that he's 

going a bit far afield, you, as the presenter of this witness, 

can, I think, more appropriately suggest that he focuses his 

answer.  Obviously the Government can jump in at some point, 

and obviously if it goes on and you start losing the attention 
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of the jury, I can refocus him, but, again, I prefer not to 

have the Government do it and I would prefer not to do it, but 

witnesses vary.  And as I said, there's a line, but somewhere 

between Wolfie's of Brooklyn and Wolfie's of Florida and 

Mozambique and the Hamptons, I think we ought to get back to 

the issues of the case. 

So that's all I'll say by way of observation and 

hopefully you can, as experienced counsel, focus him a bit 

more. 

MR. SCHACHTER:  I will take care of it. 

THE COURT:  Thank you. 

Anything else from the Government?  

MR. BINI:  Your Honor, I wanted to note, Mr. Jackson 

gave me a copy of the Admiral Bryant report. 

THE COURT:  Can you just keep your voice up a little 

bit?  

MR. BINI:  Yes, Your Honor.  

THE COURT:  Thank you.  

Go ahead. 

MR BINI:  That Mr. Jackson gave me a copy of the 

Admiral Bryant report, which is 82 pages, and I just wanted to 

make sure that the Court got it because I think after I have a 

chance to look at it during lunch, I do think at some point -- 

I don't want to slow down the trial day, perhaps at the end of 

the day, if we could raise a number of issues that we see 
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after we digest it. 

THE COURT:  Have you submitted it to the Court 

either on ECF or hard copy, Mr. Jackson?  

MR. JACKSON:  I'm sorry, Judge, no.  We have it teed 

up to send an email to you as soon as we walk out. 

THE COURT:  Why don't you send it to the other 

Mr. Jackson and he will print it out or forward it to my law 

clerks and to me in chambers and we will look at it during the 

lunch break and perhaps towards the end of the afternoon we 

will be in a position to listen to arguments with it as our 

focus. 

MR. MEHTA:  Your Honor, we also have concerns about 

the 71-page Hinman report that was given to us a couple days 

ago. 

THE COURT:  Was that sent to the Court?  

I think we have that.  

Yes?  No?  Did you forward that to us?  This was an 

attachment to the Mozambique law expert?  

MR. MEHTA:  No, Your Honor.  This is a separate 

report that was given to us on Tuesday night. 

THE COURT:  Okay.

Has that been sent to the Court?  

MR. SCHACHTER:  I don't believe so, Your Honor, but 

we will send it to the Court as well. 

THE COURT:  Why don't you send that as well and 
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we'll look at it.  

Whoa, whoa, whoa.  One at a time. 

MR. SCHACHTER:  I stand corrected, Your Honor.  

MR. DISANTO:  No, Your Honor, there are -- 

THE COURT:  Please use the microphone.  I'm sorry.

MR. DISANTO:  There are three decks that we provided 

to the Government.  We will provide all three copies to the 

Court. 

THE COURT:  Is your microphone on?  

MR. DISANTO:  It is.  

THE COURT:  All right.  Pull it toward you.  Pull is 

closer to you and that way I'll hear you.  

Go ahead.  Say it again. 

MR. DISANTO:  Your Honor, there are three slide 

decks that the Government has received and we can provide all 

three of those to the Court. 

THE COURT:  Please do that as soon as possible so 

that we can read them.  

All right?  

Anything else?  

MR. SCHACHTER:  Nothing for the defense.  

Thank you, Your Honor. 

THE COURT:  Anything from the Government?  

MR. MEHTA:  No, Your Honor. 

THE COURT:  All right.  
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Thank you.  

We'll see you at three o'clock.  

MR. JACKSON:  Thank you, Judge.

(A recess in the proceedings was taken.) 

(Continued on the following page.)
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A F T E R N O O N  S E S S I O N

(Time noted:  3:17 p.m.)

(In open court; Jury not present.) 

THE COURTROOM DEPUTY:  All rise.  

The Honorable Judge Kuntz presiding.

THE COURT:  Thank you.  We have the appearances.  

You may be seated.  

The defendant is being produced.

(Defendant enters the courtroom.)

MR. SCHACHTER:  Should we get the witness, Your 

Honor? 

THE COURT:  Before we get the witness back, we have 

received the documents, and I think the way we should proceed 

is if you have the opportunity overnight to agree to a portion 

of the documents being admitted, the demonstrative or what the 

parties had preferred, if you don't agree, feel free to submit 

your respective motions in limine any time between 11 p.m. 

midnight tonight, 4 a.m.  As I said I have no life, I'll read 

them when they come in.  

And if you can't agree, I'll rule with respect to 

the portions that you can't agree on when we're together in 

the morning, as I've done before with your motions in limine, 

and then you will know what's in or what's out.  

I'm not saying that you have to agree.  I'm not 

saying that you should agree.  I'm just saying I'm giving you 
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the opportunity to agree with respect to some or all of those 

submissions rather than trying to do it collectively at the 

end of the day today.

So I think I would just let you know that since you 

all are good taxpayers, this space is your space, this space 

is my space to paraphrase, so at the end of the day today, 

you're free to stay here and use this space if you want to 

talk.  

I'm sure that the marshals will have a tough point 

and they need to take the defendant back to his current 

address.  I'm sure they'll let Mr. Boustani stay for half an 

hour or so, if that's of use to you at the end of the day, and 

you'll have time to discuss with him what you might or might 

not be willing to compromise on when you make your 

submissions.  

So I think that's the better way to proceed, and 

that way we will not cut into the time with the jury.  

So hopefully that's acceptable, and if it's not, 

tell it to my friends on the 17th Floor.

Okay, now shall we get the witness back in, unless 

there is anything else we need to address? 

MR. BINI:  Your Honor, the only thing I was going to 

raise is that after this witness is done, I believe the next 

witness is Miss McMahon.  We had some issues as to her, but we 

can raise those, if there's a break.
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THE COURT:  Why don't we do that.

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Okay, let's bring the witness back in.  

And, Mr. Jackson, would you bring the jury back. 

(The witness resumes the stand.) 

(Jury enters the courtroom.) 

THE COURT:  Good afternoon, again, ladies and 

gentlemen of the jury.  Again, thank you for your promptness.  

We appreciate it.  Please be seated.  

You may be seated in the public as well.  

Sir, as I said I would, I will ask you:  Have you 

spoken with anyone about your testimony during the break? 

THE WITNESS:  No, Your Honor.

THE COURT:  Thank you, sir. 

All right.  Please continue.  And I'm sure we're 

going to get focused questions and focused answers.  Go ahead.

MR. SCHACHTER:  Thank you, Your Honor. 

Good afternoon, ladies and gentlemen.

THE JURY:  Good afternoon.

DIRECT EXAMINATION (Continued)

BY MR. SCHACHTER:

Q Good afternoon, Mr. Valentijn.  

Sir, did there come a time when you were tasked with 

putting together a project to develop a shipyard in 

Mozambique?
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A Yes.

Q And approximately when was that?

A I think it was in 2014 or -- around 2014.

Q And did that come to be known as the MAM project?

A Yes.

Q And MAM, does that stand for Mozambique Asset Management? 

A That's correct.

Q And what was that company, MAM?

A MAM was supposed to manage the shipyards and bases and 

keep maintenance for all the varied assets.  And provide 

trading, provide transfer technology.  And to train and mobile 

maintenance services.

Q Mr. Valentijn, what I'd like you to do is just -- were 

there multiple components of the MAM project that Privinvest 

provided to Mozambique?

A Okay, I'll repeat, because that's what I meant to say.  

So we provided the shipyard.  We provided the 

maintenance of the bases.  We provided the mobile maintenance 

base.  We provided transfer technology.  We provided training.  

And we provided two years of spare parts for all vessels we 

supplied.

Q Okay, and just very briefly, if you can -- I'd just like 

you to describe each of those components.

So first you mentioned a shipyard?

A Yes, correct.
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Q And very briefly, what was that -- what was provided?  

Was that provided?

A Yes.  We eventually got access to a shipyard in Maputo 

that we actually refurbished and set up to be a proper 

operating shipyard.

Q And there was also a maintenance base; is that correct?

A There was also a maintenance base as well.

Q And where was that constructed?

A The maintenance base was constructed in Pemba, P-E-M-B-A, 

which was in north Mozambique.

Q And what kind of -- you mentioned training.  Just very 

briefly what kind of training was provided?

A We provided training for vessel operators, or for 

high-speed vessels.  And we also provided training for the 

maintenance and eventually for shipbuilding.

Q And you mentioned transfer of technology.  

What is that and why is that important?

A Transfer of technology provides the client to be able to 

build the ships.  It provides all engineering information.  It 

provides proprietary technology.  And also when we start to 

do, after we provide people to coach them and to help them to 

get started.

Q And did Privinvest provide each of those components?

A Yes, we provided all the components.

Q What was the original timeline by which Privinvest 
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intended to complete that work?

A We are having a two-year contract, 34 months.

Q Now, in order to meet that timeline, what, if anything, 

was that Mozambican company required to provide to Privinvest?

A MAM was supposed to provide the sites for the shipyard, 

site for the maintenance base, and location for the training.

Q And were there delays associated with getting access to 

those sites?

A Yes.  It took a long time to get access to any one of the 

sites.  

The final site actually took almost two years of 

waiting before we got it.  I think finally got it.

Q And during the time that there were delays in getting 

access to the site to build the shipyard, what was Privinvest 

doing?

A We had people in the country already waiting.  Some 

people waited there for almost 14 months before they can do 

anything.  

But we were trying to push as hard as we can to work 

with MAM and the organizations to try to get access to the 

places, and to try to solve the issues, et cetera.

Q I should ask.  Had the security situation in Mozambique 

changed since you started on this project in 2014?

A Yes, security initially was not too bad.  But after about 

one year being there, there was a war in the middle of the 
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country, and that means became Pemba and Maputo you could not 

travel by road, unless you go by convoy with military 

protection.

And eventually the situation got much worse, both in 

Maputo and Pemba that we developed a complete evacuation plan 

for our people, including satellite phone and escape routes, 

et cetera to be able to get out of the country.  We never used 

it, but we were prepared.

And the last six months or five months of the 

project, I did not go any more to Mozambique because there was 

a lot of kidnappings and killing happening, and I was a 

high-profile person so it was decided by our management that I 

should not go back to Mozambique.

Q I want to ask you about Mr. Boustani's role. 

What was Mr. Boustani's role in the MAM project?

A Mr. Boustani was the one that sold the project and 

followup with the customer at times.  And then I was 

responsible for executing it.  But his role was really selling 

the project.

Q And did you in any way report to Mr. Boustani?

A I did not to report to Mr. Boustani.  Also I see him 

sometime, but there was no report to Mr. Boustani.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 8016. 

THE COURT:  Any objection? 
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MS. NIELSEN:  No objection, Your Honor.

THE COURT:  Admitted. 

You may publish it. 

(Defense Exhibit 8016, was received in evidence.) 

(Exhibit published.) 

Q Mr. Valentijn, do you see towards the bottom of the page 

you were writing an email to Mr. Rosario on August the 1st of 

2015?  Are you able to see that?

A Yes, I see that.

Q And it's -- does that discuss generally concern over 

delays in getting permits to provide access to the Pemba 

operating base?

A That's correct.

Q And then I'd like to direct your attention to 

Mr. Boustani's email at the top.

He directs this email to you; is that correct?

A That's correct.

Q And then he writes:  Indeed, the delays in MAM project 

because of the internal politics where state-owned companies 

in Mozambique are involved are costing Privinvest a fortune.  

Do you see that?

A Yes, I see that.

Q And what did you understand Mr. Boustani to mean when he 

referred to internal politics that were costing Privinvest a 

fortune?
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A That means that the internal in the country, there were 

different parties that were fighting the fact that MAM was 

doing projects, and they were fighting to not provide access 

to different places.  That's the way I understood that.

Q So you understood there were political issues that 

delayed access to the properties?

A Political issue because I learned later that the shipyard 

we eventually got was controlled by the ministry of defense, 

and then some private people that were also connected to the 

government so they controlled that part, and they didn't want 

to give up the shipyard.

Q And was that shipyard that you were renovating as part of 

the project?

A Eventually we got the shipyard and renovated for the 

project, yes.

Q And then Mr. Boustani writes:  Let's see if the politics 

in Mozambique will be fixed for the sake of the economy of 

Mozambique.  

What do you understand that to mean?

A The way I read that, I'm sure that Mr. Boustani meant it, 

he was very concerned that by not getting the project off the 

ground, that Mozambique would actually lose by not getting the 

project moving, and basically lose money because no one 

employed, no shipbuilding, no nothing.

Q Ultimately -- 
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MR. SCHACHTER:  I'd like to offer, Your Honor, 

Defense Exhibit 8015. 

THE COURT:  Any objection?

MS. NIELSEN:  No objection, Your Honor.

THE COURT:  Admitted. 

Publish. 

(Defense Exhibit 8015, was received in evidence.) 

(Exhibit published.) 

Q Is this an email that you sent, Mr. Valentijn?

A Yes, I did.

Q And who did you -- who are you writing to?  Who is 

Salvador Mula, M-U-L-A?

A Mr. Salvador Mula was initially the technical director of 

MAM, and eventually I challenged him to help to get the 

shipyard in Maputo going, and he came up to the task and he 

worked very hard to do that, and I wanted to thank him for 

that.

Q You wrote in the second paragraph:  I want to thank you 

for all your great efforts and working with Tim and our team 

to make this project a success.  You now have a very nice 

shipyard to start operations.  I only wish we had the shipyard 

one year earlier as promised so MAM would be making money now, 

but that's politics and water under the bridge. 

What did you mean by that?

A I meant that we would have gotten the shipyard at the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Valentijn - direct - Mr. Schachter

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3829

time of the contract started, that there would have been 

operational for at least a year or more, and we actually could 

make money for MAM.

Q Now, I'd like to show you some photos. 

First you said that one of the things that you 

provided was a mobile maintenance vessel. 

Is that what your said?

A That's correct.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 9001.

THE COURT:  Any objection?  

Publish it to the Court and counsel. 

MS. NIELSEN:  Thank you. 

No objection.

THE COURT:  Admitted. 

You may publish it. 

(Defense Exhibit 9001, was received in evidence.) 

(Exhibit published.) 

Q Is that the vessel that Privinvest provided?

A Yes, that's correct.

Q And can you just describe, what is a mobile maintenance 

vessel?  What purpose did it serve in this project?

A The purpose of the vessel was that you can go and bring 

vessels on top of the vessel.  This ship had, we also called a 

heavy lift ship.  And they have cranes, and you can pick up 
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like the DV15s, or the WP-18s, or also the HSIs and bring them 

on board the vessel, and then work on them to do maintenance 

or repairs, et cetera. 

MR. SCHACHTER:  All right.  I'd like to now show you 

photos which, Your Honor, we'll offer Defense Exhibits 9151, 

9153, 9154, 9157, 9160, and 9164.

THE COURT:  Any objection?  

Can I have the court reporter read the exhibits 

back?  

Why don't you do that, Madam Reporter, read the 

exhibits out loud that were called off so the government can 

check, make sure that, A, they were taken down the way they 

were stated; and, B, that they don't have any objection.  So 

keep your voice up please.

(Whereupon, the record was read.)

THE COURT:  Any objection? 

MS. NIELSEN:  Your Honor, if we could see them.

MR. SCHACHTER:  Your Honor, it might be easier for 

the government table if I do them one by one.

THE COURT:  All right.  9151 is the first one? 

MR. SCHACHTER:  Yes, sir.

THE COURT:  Any objection to 9151?

MS. NIELSEN:  No, Your Honor. 

THE COURT:  Admitted. 

(Defense Exhibit 9151, was received in evidence.) 
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THE COURT:  What's the next one?  

No, no, just go through them and then you'll have 

them in.  

9153? 

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Any objection? 

MS. NIELSEN:  No, Your Honor.

THE COURT:  Admitted. 

(Defense Exhibit 9153, was received in evidence.) 

THE COURT:  Next.  9154?

Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted.   

(Defense Exhibit 9154, was received in evidence.) 

THE COURT:  9157.  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9157, was received in evidence.) 

THE COURT:  9160.  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted.   

(Defense Exhibit 9160, was received in evidence.) 

THE COURT:  9164.  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 
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(Defense Exhibit 9164, was received in evidence.) 

MR. SCHACHTER:  Thank you.

THE COURT:  You're welcome.  

That's how I used to do it, but I'm old school. 

MR. SCHACHTER:  Now, Mr. Valentijn, I'm going to 

show you -- I'm just go through those exhibits, and then I'll 

just ask you if you can if in general terms describe what it 

is that we looked at.

First we'll publish, Your Honor, with the Court's 

permission 9151.

THE COURT:  Yes.

(Exhibit published.) 

BY MR. SCHACHTER:

Q And then -- why don't we take this one. 

What is shown in 9151?

A This shows part of the shipyard in Maputo with all the 

garbage that was behind there.

Q So was this before Privinvest did the work?

THE COURT:  You can't talk over each other.  It's 

still not a cocktail party.  

Put your question, pause, and then answer, otherwise 

the record will be a complete mess. 

Put the question again, pause, and then answer.  

Question.

Q Is this what the land looked like before Privinvest 
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renovated the shipyard?

A That's correct.

THE COURT:  Next.

MR. SCHACHTER:  9153, Your Honor.  May I publish 

that?

THE COURT:  Yes. 

(Exhibit published.) 

MR. SCHACHTER:  9154.  May I publish that?

THE COURT:  Yes.

(Exhibit published.) 

MR. SCHACHTER:  9157. 

THE COURT:  Yes.

(Exhibit published.) 

MR. SCHACHTER:  9160.

THE COURT:  Yes.

(Exhibit published.) 

MR. SCHACHTER:  And 9164.

THE COURT:  Yes.

(Exhibit published.) 

Q Mr. Valentijn, just in very general terms, what are these 

all photos of that we just looked at?

A These are photos of the various workshops and areas on 

the shipyard just to show what disarray the shipyard was.

MR. SCHACHTER:  And then I'd like to show you some 

additional photos.  I'm going to -- we'll offer Defense 
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Exhibit 9139.

THE COURT:  Any objection to 9139? 

MS. NIELSEN:  No objection, Your Honor.

THE COURT:  Next document?  

If you have a series, let's run them through, and 

then you can show them.

MR. SCHACHTER:  Sure.  Your Honor, we'll offer 

Defense Exhibit 9141.

THE COURT:  Any objection to 9141? 

MS. NIELSEN:  No objection. 

(Defense Exhibit 9141, was received in evidence.) 

MR. SCHACHTER:  9142?

THE COURT:  Any objection?

MS. NIELSEN:  No, Your Honor.

THE COURT:  Admitted. 

(Defense Exhibit 9142, was received in evidence.) 

MR. SCHACHTER:  9143.

THE COURT:  Any objection? 

MS. NIELSEN:  No, Your Honor.

THE COURT:  Admitted. 

(Defense Exhibit 9143, was received in evidence.) 

MR. SCHACHTER:  9144.

THE COURT:  Any objection? 

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Valentijn - direct - Mr. Schachter

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3835

(Defense Exhibit 9144, was received in evidence.) 

MR. SCHACHTER:  9146.

THE COURT:  Any objection? 

MS. NIELSEN:  No objection. 

THE COURT:  Admitted. 

(Defense Exhibit 9146, was received in evidence.) 

MR. SCHACHTER:  9149.

THE COURT:  Any objection?  

Why don't you blow it up so they can see it.  

9149, is that what you asked about?

MS. NIELSEN:  Do you have a picture? 

THE COURT:  Something else popped up. 

So 9149, is that the document we're talking about, 

sir? 

MR. SCHACHTER:  Yes, sir.

THE COURT:  All right.  Admitted. 

(Defense Exhibit 9149, was received in evidence.) 

MR. SCHACHTER:  9136.

THE COURT:  Objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9136, was received in evidence.) 

MR. SCHACHTER:  9137.

THE COURT:  Objection? 

MS. NIELSEN:  No objection.
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THE COURT:  Admitted. 

(Defense Exhibit 9137, was received in evidence.) 

BY MR. SCHACHTER:

MR. SCHACHTER:  All right, Mr. Valentijn, we'll 

start with the Defense Exhibit 9139.  

May we publish it, Your Honor? 

THE COURT:  You may publish all that series.  It's 

been admitted to the jury.  You don't have to ask permission 

to publish it. 

(Exhibit published.) 

BY MR. SCHACHTER:

Q And is this a photograph of the shipyard after 

Privinvest's work renovating it?

A That's correct.

Q Showing defense exhibit -- and just what, very briefly, 

is shown in this photograph?

A This shows in the foreground the graving dock. 

A graving dock is a well that a ship floats into to 

try dry dock it.  And workshops in the background.

MR. SCHACHTER:  And, Your Honor, may we publish 

9141?

THE COURT:  I keep telling you, once it's in, you 

don't have to ask permission to publish it again, just do it.  

Just call the number, it's in evidence.  Say 914, whatever, in 

evidence, bang, publish it.
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MR. SCHACHTER:  I'll do it.

(Exhibit published.) 

THE COURT:  Okay.

Q Showing you 9141, Mr. Valentijn, what's this?

A This is the workshop that we renovated.

Q And 9142?

(Exhibit published.) 

A This is part of the workshop we renovated, the machine 

shop.

Q 9143?

(Exhibit published.) 

A It's also workshop that we renovated.

Q 9144?

(Exhibit published.) 

A This is an overall picture of the shipyard, yes.  

Again, seeing the graving dock and seeing the 

various buildings in the foreground, as well as in the 

background.

Q 9146.

(Exhibit published.) 

A Similar picture.  

Again, we see better picture of the graving dock 

here.  And you see the building that we put up on the other 

side of the graving dock.

Q 9149?   
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It's another picture of the renovated shipyard?

(Exhibit published.) 

A This is also part of the shipyard.  This is more to the 

right-hand side.  There's a slipway.  And we also renovated.  

Q 9136? 

(Exhibit published.) 

A This is a renovated cafeteria that we built when there 

was nothing but only garbage there before.

Q And finally, 9137?

(Exhibit published.) 

A This is the training room that we built for training the 

mechanical and the technical people.

MR. SCHACHTER:  You can take that down, Mr. Mcleod.

Q And was part of the delivery of the project also the 

renovation of a naval school?

A Yes, we did.  Yes.

MR. SCHACHTER:  Your Honor, we'll offer 9121, 

Defense Exhibit 9121?

THE COURT:  Any objection?  

Publish it to them, to me and the jury -- not the 

jury, to opposing counsel first.  9121? 

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Any objection? 

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 
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(Defense Exhibit 9121, was received in evidence.) 

MR. SCHACHTER:  Defense Exhibit 9123. 

THE COURT:  Any objection? 

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9123, was received in evidence.) 

MR. SCHACHTER:  And Defense Exhibit 9124.

THE COURT:  Any objection? 

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

You may publish them all. 

(Defense Exhibit 9124, was received in evidence.) 

MR. SCHACHTER:  Mr. Valentijn, I'm going to show 

first of all three, and then you can just tell what we looked 

at. 

So first showing the jury Defense Exhibit 9121.  

And then 9123.  

And then 9124.

Q In very general terms, Mr. Valentijn, can you describe 

what we are looking at?

A This is the buildings that were in the naval school that 

we actually -- some of them are classrooms and some of them 

are areas where we renovate to be able to work.

MR. SCHACHTER:  And, Your Honor, you'll now offer 

Defense Exhibit 9107?
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THE COURT:  Any objection to 9107? 

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9107, was received in evidence.) 

MR. SCHACHTER:  9115. 

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9115, was received in evidence.) 

MR. SCHACHTER:  And 9117. 

THE COURT:  Any objection? 

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9117, was received in evidence.) 

Q So why don't I show you -- 

MR. SCHACHTER:  Your Honor, may I publish all three?  

9107 for the jury.  

And then 9115.  

And then Defense Exhibit 9117.  

(Exhibit published.) 

Q And, Mr. Valentijn, can you describe what we just looked 

at?

A One picture is the naval school, the entrance, that we 

modified and make it presentable.  

And all the other ones are the training modules, 
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simulators, that you have for learning how to drive the 

vessels on the shore. 

We provided quite a lot of stations so we can have 

different students race the boats together, or run the boats 

together, and see each other on the screens.

Q And did Privinvest provide training at this facility?

A Yes, we did.

Q And then we'll -- I'll direct you to the maintenance base 

that you described Privinvest constructed. 

What was the location for that?

A Sorry, I didn't understand your question.

Q Where, in what city in Mozambique was the maintenance 

base constructed?

A That was in Pemba.

MR. SCHACHTER:  Your Honor, we'll offer Defense 

Exhibit 9101. 

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9101, was received in evidence.) 

MR. SCHACHTER:  9103?

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9103, was received in evidence.) 
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MR. SCHACHTER:  9104.

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9104, was received in evidence.) 

MR. SCHACHTER:  And 9105.

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9105, was received in evidence.) 

MR. SCHACHTER:  All right, looking first at -- can 

we publish Defense Exhibit 9101. 

(Exhibit published.) 

Q Mr. Valentijn, what are we looking at here? 

A This is the site of the future Pemba maintenance base.  

That's what it looked like before we started it.

MR. SCHACHTER:  And we'll also show you 9103.

9104.  

9105.

(Exhibits published.) 

Q And what were these photograph these of?

A All these pictures shows how the area for the future 

naval maintenance base were before we started renovating.

MR. SCHACHTER:  And, Your Honor, now we'll offer 

Defense Exhibit 9088.
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THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9088, was received in evidence.) 

MR. SCHACHTER:  9095.

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9095, was received in evidence.) 

MR. SCHACHTER:  9087.

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9087, was received in evidence.) 

MR. SCHACHTER:  9090.

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9090, was received in evidence.) 

MR. SCHACHTER:  And 9089.

THE COURT:  Any objection?

MS. NIELSEN:  No objection.

THE COURT:  Admitted. 

(Defense Exhibit 9089, was received in evidence.) 

(Exhibit published.) 
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Q All right.  Mr. Valentijn, I show you Defense Exhibit 

9088 to start with.  

And can you describe to the jury what's being shown 

in this photograph?

A This shows a complete renovated base.  

We build a seawall so we can get a level ground.  

And we put up the building so we can put the vessel inside for 

maintenance when it's bad weather. 

All the workshops to the upper part of the picture, 

we all modified and renovated them so they become workable, 

including warehousing. 

And on the left-lower side, we built a ramp, what we 

call a shiplift.  It's a ramp that we can have trailers that 

we build to take vessels like 15-meter or 18-meter vessel out 

of the water.

(Exhibit published.) 

Q And I'll show you 9095. 

What's shown in this photograph?

A It show you outside of where the base is.  It shows a 

commercial pier.  

And the commercial pier, we installed a number of 

pontoons where you can moor the vessels, so operations, like 

the 15-meter and the 18-meter and the his, the OCEAN EAGLEs. 

And it was a fully-operating base that had a fuel 

source and electric power and everything else to be able to 
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maintain the vessels.

(Exhibit published.) 

Q And I'll show you 9087, Defense Exhibit 9087.  

What's shown here?

A This is the modified workshop, and it shows a young 

apprentice that was very a great person that became a 

superstar.  He was a very good young man that had a great 

attitude and showed that he was willing to learn a lot.

(Exhibit published.) 

Q Defense Exhibit 9090.  

What's shown here?

A This is a building we built up out of containers that on 

the bottom floor was warehousing and stocking of parts and 

pieces.  The upper parts were offices.  

And in between the containers, we were able to work 

on maintenance of the vessels.

(Exhibit published.) 

Q And lastly, Defense Exhibit 9089.

Is this another photo of the renovated operating 

base?

A That's exactly what it is, yes.

MR. SCHACHTER:  I have no further questions.  

Thank you very much, Mr. Valentijn.

THE COURT:  Any examination for this witness? 

MS. NIELSEN:  Yes, Your Honor.
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CROSS-EXAMINATION  

BY MS. NIELSEN:

Q Good afternoon.

A Good afternoon.

Q Mr. Valentijn, I believe you testified that you are an 

employee of Privinvest; is that correct?

A That is correct.

Q And you've been with Privinvest for approximately 12 

years; is that right?

A Say again? 

Q Approximately 12 years, you've been with them?

THE COURT:  How long have you work for Privinvest? 

THE WITNESS:  Oh, I'm sorry.

THE COURT:  How long have you work for Privinvest?

THE WITNESS:  I've worked to Privinvest for 12 

years.

THE COURT:  Next question.

Q And I believe you testified you worked for Abu Dhabi MAR 

as well; is that correct?

A That's correct.

Q And Abu Dhabi MAR is owned by Logistics International?

A Abu Dhabi MAR is owned by Logistics International, that's 

correct.

Q And Logistics International is also owned by Privinvest, 

correct?
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A Sorry, I'm a -- 

THE COURT:  Is Logistics International also owned by 

Privinvest? 

THE WITNESS:  Yes.

THE COURT:  There you go.

THE WITNESS:  Thank you.

THE COURT:  You're welcome.

Q And Mr. Valentijn, Privinvest pays your salary, correct?

A That is correct.

Q And the owner of Privinvest is Iskandar Safa; is that 

correct?

A Yes, that's correct.

Q And I believe you testified that you also work with the 

defendant, Jean Boustani?

A Yes.

Q And Jean Boustani also works for Privinvest, correct?

A That is correct.

Q And your job at Privinvest is to build shipyards; is that 

right?

A My job is to build shipyards and to execute projects, 

yes.

Q And that was the job that you performed on the Mozambique 

deals that you were involved in with Privinvest, correct?

A Yes.

Q So that was your role on the Proindicus contract; is that 
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right?

A I was only involved in the MAM contract.

Q In the MAM contract.

And did the MAM contract deal with some of the 

aspects of the Proindicus deal?

A Aspects of what? 

Q Did the MAM contract that you were working on, have any 

role to play in the Proindicus project?

A MAM maintained the vessels for Proindicus.

Q And was the same true for the vessels from the EMATUM 

project?

A That's correct.

Q Now, there were some problems maintaining those vessels 

for the EMATUM project, correct?

A I'm not aware of the problems.

Q Did Proindicus generate enough revenue to have the 

maintenance done on the ships?

A I don't know what Proindicus did.  I know that MAM only 

provided the maintenance that was going to be required.

Q So you're not aware that Proindicus didn't raise any 

revenue?

A I don't know, no.

Q Now, you weren't the Privinvest employee who was 

responsible for negotiating these projects with the government 

of Mozambique, correct?
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A I don't understand the question.

THE COURT:  Read the question back, Madam Reporter.  

Keep your voice up.

(Whereupon, the record was read.)

A No, I was not responsible for negotiating contracts.

THE COURT:  Next question.

Q So you were also not responsible for the -- negotiating 

the financing for the MAM projects with Credit Suisse or with 

VTB, correct?

A I had nothing to do with anything of the contracts or the 

financing.

Q And you would agree that the defendant was 

Privinvest's -- 

THE COURT REPORTER:  I'm sorry?

THE COURT:  You would agree that the defendant was 

the primary point of contact with?  

Take it from there.  Keep your voice up.

Q With the negotiation of the contracts with the government 

of Mozambique?

A You mean Mr. Boustani, you're talking about? 

Q I do mean Mr. Boustani, yes.

THE COURT:  You know Mr. Boustani is the defendant 

in this case, right? 

THE WITNESS:  Yes, I do.

THE COURT:  They referred to him previously.  You 
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didn't have a problem knowing he was a defendant earlier, 

right? 

THE WITNESS:  Yes.

THE COURT:  Okay.  So don't have a problem knowing 

that Boustani is a defendant now. 

Let's go.  Come on.  Keep your voice up and answer 

the question truthfully.  Let's go.

THE WITNESS:  I can't answer -- 

THE COURT:  You answer the question truthfully.  

Keep your voice up. 

You know Boustani is the defendant.  Let's go.

Q And you would also agree that Mr. Boustani, the 

defendant, was the primary point of contact for Privinvest in 

dealing with the banks for the financing on the MAM project, 

correct?

A That's what I understand.

Q Now, you know that Privinvest received approximately 

$500 million in bank financing from VTB bank under the MAM 

contract, correct?

A I don't know all the details, but I read something in the 

newspaper.

Q And do you know that those funds were guaranteed by 

government of Mozambique, correct?

A I'm sorry, you don't speak very clear.

THE COURT:  Read the question back, Madam Reporter.  
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Keep your voice up, counsel.  

Madam Reporter, read it out loud.  This witness is 

having trouble understanding questions that are being put on 

cross.  That happens sometimes.  

Go ahead.  Madam Reporter, read it out loud.

(Whereupon, the record was read.)

THE COURT:  Do you know that, sir?

THE WITNESS:  No, I don't.

THE COURT:  Next question.

Q So you testified that you were only responsible for 

creating the shipyard in Mozambique under the MAM project, 

correct?

A Yes, correct.

Q And so you're familiar with the purpose of the MAM 

project, correct?

A I was responsible for the MAM project execution, yes.

Q So you're aware of the services that Proindicus was 

contracted to perform for the government of Mozambique under 

that contract, correct?

A I had nothing to do with Proindicus, I was only 

responsible for MAM.

Q I'm sorry, let me rephrase.  

You're familiar with the purpose of the MAM project 

and the contractual requirement of the MAM project?

A I had to execute the contract of the MAM project only.
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MS. NIELSEN:  Your Honor, the government moves to 

admit Government Exhibit 317.

THE COURT:  Any objection to Government 317? 

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.  

You may publish. 

(Government Exhibit 317, was received in evidence.) 

(Exhibit published.) 

MS. NIELSEN:  Ms. Dinardo, can you bring up that 

part of the page?

Q Mr. Valentijn, can you see this?

A I can see that, yes.

Q Do you know what this is?

A I can read what it says, but I'm not familiar with this 

document.

Q This is the contract between Privinvest Shipbuilding and 

Mozambique Asset Management, or MAM, correct?

A I can see what it says, but I'm not aware of it.  I've 

never seen it before.

Q Is that what it says?

A It says -- 

THE COURT:  It says what it says.  

Have you seen this document before? 

THE WITNESS:  No, I have not seen it.

THE COURT:  Do you know what it is? 
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THE WITNESS:  I can read what it says.

THE COURT:  I know you can read what it says.  

Do you know what it is?

THE WITNESS:  I don't know. 

THE COURT:  Okay, let's go.

MS. NIELSEN:  Ms. Dinardo, if we can look at the 

second page, please?

(Exhibit published.) 

Q If I can direct your attention to number five.  

Do you see that the customer listed in this document 

is Mozambique Asset Management, or MAM?

THE COURT:  Do you see that; yes or no? 

THE WITNESS:  Yes, I see that.

THE COURT:  Next question.

MS. NIELSEN:  Ms. Dinardo, if you can blow up number 

six, please.

(Exhibit published.) 

Q And do you see that the contractor is Privinvest 

Shipbuilding Investments?

THE COURT:  Do you see that? 

THE WITNESS:  Yes, I see that. 

THE COURT:  Next question.

MS. NIELSEN:  Ms. Dinardo, if you can take us to 

page 14, please.  

And if you can go down to Section J, and the first 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Valentijn - cross - Nielsen

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3854

paragraph.  Thank you.

(Exhibit published.) 

Q Mr. Valentijn, do you see that this section is called 

"Remuneration to Third Parties and Export License"?

THE COURT:  Did you see that; yes or no? 

THE WITNESS:  Yes, I see that; yes.

Q And you see it reads in the first paragraph:  The 

contractor, as well as the customer, represents and warrants 

that it, and no person interested or connected with it, has 

not and shall not offer, pay, or propose to pay money, or to 

give anything of value, directly or indirectly, to any civil 

servant, or any other person holding a government position or 

who is otherwise prohibited from receiving any such money or 

thing of value.  

Do you see that?

A I can read all of that, yes.

MS. NIELSEN:  Ms. Dinardo, will you take us to 

page 17, please.

(Exhibit published.) 

Q And, Mr. Valentijn, do you see who signed for Privinvest 

Shipbuilding?

A I see that Mr. Boustani signed that, yes.

Q And do you see that Antiono do Rosario signed on behalf 

of Mozambique Asset Management above that?

A I can see Mr. Rosario signed it, yes.
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MS. NIELSEN:  Thank you, Ms. Dinardo, you can take 

that down.

Q Now, Mr. Valentijn, you interacted with Mr. Do Rosario 

when you worked on MAM, right?

A I met Mr. Rosario, yes.

Q And you know that Mr. Do Rosario was the chairman and CEO 

of MAM?

A That's correct.

Q And you know that he was also a director of Proindicus 

and EMATUM?

A Yes, I'm aware of that.

Q And you're also aware that he was a member of the State 

Information Services of Mozambique, or SISE, correct?

A I've heard that, yes.

Q Now, you would agree that Mr. Do Rosario also worked for 

the defendant, correct?

A Yes.

Q And that he also worked with Mr. Safa?

A I'm not sure if he worked directly with Mr. Safa, but I 

know he worked with Mr. Boustani.

Q And, in fact, Mr. Do Rosario expressed to you that he, 

the defendant, and Mr. Safa were really a team on the 

Mozambique transaction that Privinvest was part of, correct?

A I do not know those re -- those relationships.

MS. NIELSEN:  At this point the government moves to 
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admit Government Exhibit 4014. 

THE COURT:  Any objection?

MR. SCHACHTER:  What was that again? 

THE COURT:  Publish it to counsel and the Court. 

(Continued on next page.) 
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(Continuing.)

MR. SCHACHTER:  May we see the rest of it?

MS. NIELSEN:  Ms. DiNardo, could you scroll down?

MR. SCHACHTER:  No objection, your Honor.

THE COURT:  Admitted.  You may publish to the jury. 

(Defense Exhibit 4014 received in evidence.) 

BY MS. NIELSEN:

Q If you could blow up the second e-mail in the middle of 

the page.  

Mr. Valentijn, do you see this e-mail is from 

Antonio do Rosario?

A I see it, yes.

Q And do you see your name on here?

A I'm sorry? 

THE COURT:  Do you see your name on there? 

A Yes, I see my name.

Q Do you see Mr. Do Rosario addressed this letter to you, 

"Dear Johan;" is that correct?

A Yes.

Q And do you see in the middle of this paragraph where he 

says, where Mr. Do Rosario says, "I regret that at your level 

you haven't yet managed to become a one and only team as I and 

Jean, including Mr. Safa I believe, have managed to become"?

A I can see that. 

MS. NIELSEN:  Thank you, can you take this down.  
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The Government moves to admit 4013. 

THE COURT:  Publish it to your adversary and the 

Court.  

Any objection? 

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 4013 marked in evidence.) 

BY MS. NIELSEN:

Q If could you blow up the second e-mail on the first page.  

Mr. Valentijn, can you see this e-mail is from you?

A I see the e-mail that I wrote, yes.

Q It's to Antonio Carlos do Rosario?

A It is to Mr. Do Rosario, correct.

Q Dated February 11, 2016?

A Correct.

Q In this e-mail do you see that you are asking -- it 

appears that you are complaining to Mr. Do Rosario about MAM's 

failure to procure access and control of the Somonav Shipyard; 

is that right?

A That's correct.

Q You're also indicating to him that he is not being 

responsive to your requests for information; is that correct?

A That is correct.

Q Ms. DiNardo, if you could scroll up to the next e-mail in 

the chain.  
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Mr. Valentijn, do you see that this e-mail is from 

Mr. Boustani?

A I see that, yes.

Q It's to Mr. Boustani and from Antonio do Rosario?

A From Mr. Do Rosario to Mr. Boustani, correct.

Q Do you see that he says, "Mmm, what is your advice on how 

to handle this"?

A I see that, yes.

Q You're not on this e-mail, are you?

A No.

MS. NIELSEN:  The Government moves to admit 

Government Exhibit 4010.

THE COURT:  Any objection?  Publish it to your 

adversary and the Court.

MR. SCHACHTER:  Objection.  Yes, your Honor, we have 

an objection.

THE COURT:  You have an objection.

MR. SCHACHTER:  Yes. 

THE COURT:  All right, sidebar.

(Sidebar.)

(Continued on next page.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Sidebar

Rivka Teich, CSR, RPR, RMR, FCRR
Official Court Reporter

3860

    (Sidebar conference held on the record out of the 

hearing of the jury.)

THE COURT:  4010, what is the objection?  

MR. SCHACHTER:  Your Honor, Mr. Valentijn is not on 

this communication so I don't think it's an appropriate 

witness to inquire about whatever the contents are of this 

communication that he's never seen before.

THE COURT:  Why are you asking Mr. Valentijn who is 

in fact shown at the bottom of the document an e-mail from 

Subeva -- why are you objecting to the document?  Bottom of 

page 5261 there is a e-mail from Subeva to this witness CCed 

to Boustani and Pearse and Schultens, what is the objection 

since he's on that? 

MR. SCHACHTER:  I apologize.  When it was shown on 

the screen it was only the top part.

THE COURT:  Are you withdrawing your objection? 

MR. SCHACHTER:  We have no objection to the 

Government inquiring Mr. Valentijn about the contents of the 

communication that he received.

THE COURT:  What about the rest of the document? 

MR. SCHACHTER:  Not to the admission, but inquiring 

of Mr. Valentijn who never seen that before.

THE COURT:  The document is admitted.  Then counsel 

can ask questions, you can object, and I'll rule.  

The objection to the Government exhibit coming in is 
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overruled because in fact Valentijn on the document.  

Before you object, take the time to look at the 

entirety of the document.  And if counsel hasn't shown it to 

you on the screen -- and in this high tech world in which you 

live, but I'm resisting -- take the extra moment to read the 

entirety of the document and see if you have an objection to 

it all.  Away we go.

MS. NIELSEN:  I will be asking questions -- 

THE COURT:  You won.  Just be quiet and take your 

victory.

(End of sidebar conference.)

(Continued on the next page.)
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(In open court.) 

THE COURT:  The objection is overruled.  The 

document is in.  

You may continue, counsel.

BY MS. NIELSEN:

Q Ms. DiNardo, if you could blow up the bottom half of the 

first page please.  

On the bottom of this document, Mr. Valentijn, do 

you see this is, this is an e-mail sent by Lina Subeva?

A I see that.

Q Do you know who Subeva is?

A Yes, I do know.

Q She works for Palomar; is that correct?

A She was from Credit Suisse, I thought.

THE COURT:  Don't mumble.

A She's from Credit Suisse, the vendors.

Q Do you also know that she works for Palomar?

A I'm not aware of all of those details.

THE COURT:  Do you see on the document it says 

linasubeva@PLMR.com?  Do you see that? 

THE WITNESS:  I do.

THE COURT:  Do you know what PLMR stands for? 

THE WITNESS:  I assume right now Palomar.

THE COURT:  Have you ever heard of Palomar before 

now? 

erwan seznec

erwan seznec
Lina Subeva
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THE WITNESS:  Yes, I have.

THE COURT:  Did you know that this Ms. Subeva worked 

for Palomar at some before?  You did not know that before this 

moment? 

THE WITNESS:  I'm not aware of all those things.

THE COURT:  Before this moment did you know there 

came a time that Ms. Subeva worked at Palomar? 

THE WITNESS:  There might have been a time that she 

became part of Palomar.

THE COURT:  Did you know that? 

THE WITNESS:  I probably heard of it, but I'm not 

quite sure.

THE COURT:  You heard before this moment that 

perhaps she worked for Palomar? 

THE WITNESS:  Yes, that's correct.

THE COURT:  Go ahead.

MS. NIELSEN:  Thank you, your Honor.

BY MS. NIELSEN:

Q This e-mail is sent to you; is that correct?

A Directed to me, yes.

Q Date is April 9, 2016?

A Correct.

Q Ms. DiNardo, scroll to the second page.  

Mr. Valentijn, if you see in the second paragraph 

Ms. Subeva says, "In the interest of time we wanted to confirm 

erwan seznec
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to you ahead of our meeting that we received a formal mandate 

to work on the restructuring on the MAM debt.  The MAM debt 

has a very large payment coming up shortly so we have huge 

time pressures to deliver to the banks all information they 

require as quickly as possible."  Do you see that?

A I see that, yes.

Q Ms. DiNardo, if we could go back to the first page to the 

second e-mail up from the bottom.  

Mr. Valentihn, do you see the response from 

Mr. Boustani, the defendant?

A I see that, yes.

Q Do you see that he says, "Please Lina, we don't need to 

communicate information about MAM financing to anybody.  So 

the discussion with Johan need to be short and straight to the 

point.  Technical and ideas to develop business.  Please 

financing of the projects are confidential issues." 

A I see that, yes.

Q Thank you, Ms. DiNardo -- sorry, Ms. DiNardo scroll up to 

the very top of this e-mail.  

Do you see the top of this e-mail chain, the e-mail 

from again from Mr. Boustani?

A I see that, yes.

Q And do you see that he says, "MAM has a very large coming 

up shortly.  We received a formal mandate to work on 

restructuring MAM.  No need for these please"?

erwan seznec
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A I see all that, yes.

Q Thank you, Ms. DiNardo.  

At that time you were working on the MAM project, 

correct?

A I was working on the MAM project, yes.

Q Mr. Valentijn, you're familiar with someone named Armando 

Ndambi Guebuza, correct?

A Armando? 

Q Ndambi Guebuza. 

A Yes, the son of the president.

Q You know that the defendant knew Mr. Guebuza, correct?

A That's correct.

Q And you know that the defendant has arranged for 

Mr. Guebuza to fly to Nice, France in 2014, correct?

A Could you repeat it please? 

THE COURT:  Read it back, Madam Reporter.

(Whereupon, the record was read.)

A I don't know all about that. 

MS. NIELSEN:  Your Honor, the Government moves to 

admit Government's Exhibit 4012. 

THE COURT:  Any objection?  Publish it to the Court 

and your adversary.

MR. SCHACHTER:  No objection.

THE COURT:  Admitted.  You may publish. 

(Government's Exhibit 4012 marked in evidence.)
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BY MS. NIELSEN:

Q Ms. DiNardo, if we could go to the third page please.  

Mr. Valentijn, do you see the beginning e-mail in 

this e-mail chain is from the defendant Gean Boustani?

A I see nothing on my screen here.

THE COURT:  Admitted.  Publish it.

A Okay.

Q Do you see that, Mr. Valentijn, now?

A I see highlighted Mr. Boustani, yes.

Q He sent an e-mail August 4, 2014, correct?

THE COURT:  It says 24. 

Q Sorry. 

THE COURT:  August 24, 2014.  Go ahead.

A I see that, yes.

Q Do you see the message sent to Raja Zneidi?

A Yes.

Q Do you know who that is?

A He works in our Abu Dhabi office. 

THE COURT:  When you say our Abu Dhabi office, which 

entity? 

THE WITNESS:  From Abu Dhabi march.

THE COURT:  Go ahead.

Q You see down in the body of the e-mail where Mr. Gene 

Boustani indicates Armando Guebuza first class Maputo a Nice, 

do you see that?
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A I see that, yes.

Q Ms. DiNardo, scroll up to the bottom e-mail on the second 

page.  

Mr. Valentijn, do you see Ms. Zneidi asks for a 

first class ticket for Armando Guebuza?

A Yes.

Q From Maputo to Nice?

A Correct.

Q On August 28, 2014?

A That's what it says, yes.

Q From Nice to Maputo after three weeks?

A That's what I notice.

Q Ms. DiNardo, scroll up again please.  Bottom of the first 

page, sorry.  

Mr. Valentijn, do you see the response to 

Ms. Zneidi?  Do you see this is a response to Raja Zneidi?

A That's correct, yes.

Q And the response is, "Dear Madam Raja, as per your 

request the booking is available as details below."  There is 

an indication of a flight booking for Armando Ndambi Guebuza, 

correct?

A I see all that, yes.

Q Do you see on the bottom it says, "Please note that there 

is no first class available on 28 August, the flight is fully 

booked"?
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A Yes, I notice that.

Q Did you notice the top that he has been booked in 

business class?

A Sorry? 

Q Do you notice on the top of this e-mail that he was 

booked in business class?

A Business class, yes.

Q Ms. DiNardo, scroll up please to the next e-mail.  Do you 

see Valentijn on this e-mail from Raja Zneidi?

A I notice my name on it, yes.

Q You see your name is in the to.  And Ms. DiNardo scroll 

to the very top. 

A He says, "Why was Johan copied," because I don't know why 

I was copied.  I had nothing to do with that.

Q Thank you, Ms. DiNardo, you can take that down.  

Mr. Valentijn, you testified on direct that you had 

sailed on the trimarans or the Ocean Eagles in Mozambique?

A Yes.

Q When was that?

A We had an opening day in Pemba base in August of 2016.  

And at that time we made demonstration on the Ocean Eagle and 

the his 32 and DV 15s with Minister of Defense and Admiral of 

Navy, and other authorities, including Antonio do Rosario.

Q Mr. Valentijn, are you aware that MAM ultimately 

defaulted on its loan payments in early 2016?
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A I do not know anything about payments.

MS. NIELSEN:  Your Honor, may I have a moment? 

THE COURT:  You may.

MS. NIELSEN:  No further questions.

THE COURT:  Any redirect? 

MR. SCHACHTER:  Very briefly, your Honor.

REDIRECT EXAMINATION

BY MR. SCHACHTER:

Q Mr. Valentijn, do you wear a hearing aid?

A Yes, I do.

Q Does that make it difficult for you to hear certain 

pitches?

A I have a problem sometimes with low voices to hear, yes.

THE COURT:  Especially on cross.  Let's go.  I 

noticed a distinct difference, maybe keep it turned on for 

cross as well as direct.  

Keep going.

Q The prosecutor asked you about whether or not about being 

on the Ocean Eagles in 2016?

A That's correct. 

MR. SCHACHTER:  Your Honor, we'll offer Defendant's 

exhibit -- may have a moment, your Honor?

THE COURT:  You may.

MR. SCHACHTER:  9219, your Honor.

THE COURT:  Any objection to 9219?  Show it to your 
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adversary.

MS. NIELSEN:  No objection.

THE COURT:  Admitted.  Publish. 

(Defense Exhibit 9219 received in evidence.) 

Q Mr. Valentijn I'm showing you a Google maps image from -- 

THE COURT:  This looks like something from Mars.

MS. NIELSEN:  Your Honor, there is an objection 

to -- 

THE COURT:  What is this document -- have you 

objected to this document?  What is this?  Is this what you 

just showed? 

MS. NIELSEN:  The Government --

THE COURT:  Hang on.  Is there an objection?  

Take it down, Mr. Jackson.  

Is there an objection to 9219? 

MS. NIELSEN:  Yes, your Honor.

THE COURT:  All right, let's have a sidebar and see 

what this thing is.  

Sorry, ladies and gentlemen of the jury.

(Continued on the next page.) 

(Sidebar conference.) 
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  THE COURT:  May I see the document, please? 

MR. SCHACHTER:  One moment, your Honor.  Your Honor, 

we don't have a hard copy.

THE COURT:  I want to see the document.  No one has 

the document, then show it to me electronically.

MR. SCHACHTER:  Yes, your Honor.  Your Honor -- 

THE COURT:  I want to see the document.  Somebody 

bring me the document.

MR. SCHACHTER:  It's being e-mailed to me.  

Your Honor, this is a Google maps image showing the 

Ocean Eagles in the base of Mozambique.

THE COURT:  And is there an objection to this 

document coming in to the jury? 

MS. NIELSEN:  There is no objection to the document.  

However, there is an objection to counsel testifying about 

things that are not shown on the document or about -- he's 

testifying as to the date -- 

THE COURT:  Don't talk over the judge.  She only 

takes down what I'm saying.  

Is there an objection to the admission of this 

document, yes or no? 

MR. BINI:  Yes.

THE COURT:  What is the objection to the document? 

MS. NIELSEN:  The objection to the document is that 

it is unclear what it is.
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THE COURT:  Other than the unclear -- 

What is it? 

MR. SCHACHTER:  It's a Google maps image, your 

Honor, of the Ocean Eagles in Mozambique.

THE COURT:  Taken at what time, do you know? 

MR. DiSANTO:  Google maps does not time stamp.

THE COURT:  A year, century? 

MR. DiSANTO:  This was taken in September 2019, so 

as of two months ago.  As far as when --

THE COURT:  Wait a minute.  You're offering a 

document showing what the Ocean Eagles looked like two months 

ago?  Is that what this is? 

MR. DiSANTO:  Your Honor -- 

THE COURT:  That's not coming in.  That's the 

ruling.

(End of sidebar conference.)

(Continued on the next page.)
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(In open court.) 

THE COURT:  The document has been objected to.  The 

document is not coming into evidence.  

It's as if it never existed.  It's gone from your 

minds, ladies and gentlemen of the jury, strike it from your 

mind.  

The standard charge I give typically is if I tell 

you don't think about say rhinoceros, every one of you are 

thinking about a rhinoceros.  

So you're wondering what is that thing that I told 

to you disregard.  I'll say this, it was something that had to 

do with Google maps taken a couple of months ago, not during 

the period at issue in this trial.  All right.  So for that 

reason, I would have kept it out and I am keeping it out.  

If it were something taken by Google maps during the 

time at issue in this case, I might or might not have a 

different ruling.  

I don't want there to be any mystery.  It was not an 

X Files Scully.  It did look a little odd, that's why I'm 

keeping it out because of what it was and when it was taken.  

My bad, you never should have seen it.  

In my final charge you'll hear the word rhinoceros, 

forget about the rhinoceros.  

Next question.

MR. SCHACHTER:  Yes, your Honor.

erwan seznec
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BY MR. SCHACHTER:

Q Ms. Nielsen asked you questions about the financing of 

the MAM project, also the contract in the MAM contract.  Do 

you remember those questions?

A I remember the questions, yes.

Q Did your role have anything to do with the financing or 

the drafting of the contract?

A I had nothing to do with anything that had to do with 

drafting the contract or anything to do with the financing, 

nothing.

Q What was your role in connection with the MAM project?

A Simply to go to Mozambique and execute the project.

Q Sir, did you work to make the project a success?

A I would say the project was a huge success and we did 

everything that we promised to do.

MR. SCHACHTER:  No further questions.

THE COURT:  Goodbye.  You're done.  Thank you.  

Please step down.

(Whereupon, the witness was excused.) 

THE COURT:  Call your next witness. 

MS. DONNELLY:  The defense calls Malene McMahon.

MS. MOESER:  We have a concern to raise concerning 

the testimony.

THE COURT:  Ladies and gentlemen of the jury, it's 

about 4:20 p.m.  We're going to take a 15-minute break to deal 
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with the concerns at the sidebar.  

Do not talk about the rhinoceros.  Do not talk about 

anything to do with the case.  We'll see you in 15 minutes.  

We'll continue our tradition of hard stop 5:00 p.m. 

Thank you very much.

(Jury exits the courtroom.) 

THE COURT:  You may be seated.  

The jury has left the courtroom.  

The defendant is still present.  We're still on the 

record.  

What are the concerns with the witness? 

MS. MOESER:  Your Honor, the Government understands 

that the next witness is Malene McMahon.

THE COURT:  Spell that.

MS. MOESER:  M-A-L-E-N-E, M-C-M-A-H-O-N.

THE COURT:  What is the concern that the Government 

has?  

Is this witness listed as someone who might be 

called at trial. 

MS. MOESER:  She was, your Honor.

THE COURT:  What is the concern? 

MS. MOESER:  We understand that the defense intends 

to designate her as an expert.  We do not know what her 

opinion is or what the bases of her opinion will be.  

We have a two-page Power Point, I believe a 
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demonstrative, your Honor, and we would like the defense to 

tell us her opinion so we could properly cross-examine her and 

voir dire her.

THE COURT:  Stop right there.  

First of all, she was listed as an expert witness. 

MS. MOESER:  She was, your Honor.

THE COURT:  In what field? 

MS. MOESER:  Your Honor, the defense notice says 

she's an expert who will testify about global international 

payment networks and the U.S. correspondent banking system.

THE COURT:  Let me turn to the defendant.  

Do you have a CV for this witness that you could 

hand up to the Court so you can tell me what her expertise is, 

and why you're offering her as a witness, and whether she's 

been qualified as a witness in any other judicial proceedings 

state or federal or arbitrations in the world?  

MR. SCHACHTER:  Yes, your Honor.  I believe this was 

a subject of motion practice before the Court --

THE COURT:  I don't remember it.  And so I'm hearing 

this objection now either -- did I rule on this earlier? 

MR. SCHACHTER:  Yes, your Honor.

THE COURT:  What was the ruling? 

MR. SCHACHTER:  That her testimony would be 

admitted.

THE COURT:  As an expert? 

erwan seznec
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MR. SCHACHTER:  Yes, your Honor.

THE COURT:  Is that true? 

MS. MOESER:  Your Honor, the Government -- 

THE COURT:  Is that true? 

MS. MOESER:  Yes, your Honor.

THE COURT:  You're renewing your earlier objection 

which I ruled on? 

MS. MOESER:  Yes, your Honor.

THE COURT:  Tell me why I was wrong.  I love to hear 

why I was wrong.

MS. MOESER:  Your Honor, we have received -- we 

asked for further disclosures from the defendant.  We received 

limited further disclosures.  Those disclosures do not make 

clear Ms. McMahon's opinion or the bases for her opinion.

THE COURT:  If we're going to have a proffer or voir 

dire of this proposed expert, tell me what your concerns are 

again, Government.

MS. MOESER:  Your Honor, our concern is that it is 

not clear from the materials we received what Ms. McMahon's 

opinion is.

THE COURT:  Stop there.  What is her opinion?  If I 

allow her to testify as an expert, what will her opinion be 

with respect to, and what will it be? 

MR. SCHACHTER:  Her testimony will be exactly what 

was disclosed in advance of trial.

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Rivka Teich, CSR, RPR, RMR, FCRR
Official Court Reporter

3878

THE COURT:  Which is? 

MR. SCHACHTER:  She's going to testify about 

correspondent banking and payment systems.  That's what she's 

going to be discussing.  It's going to be a very short 

witness, 15 minutes of testimony.

THE COURT:  It's not about the length but about the 

quality.  One man's shorts, another man's long.  

I'm asking you, what is she going to testify about 

and what is it that gives the Government pause?  

Let me put it back to the Government.  What is the 

problem with her testimony allowing you to voir dire if she 

qualifies as an expert or doesn't, and then you can 

cross-examine her.  You have a report?  You don't have a 

report? 

MS. MOESER:  We have a two-page slide show, your 

Honor, which I believe is a demonstrative.

THE COURT:  Have you reviewed this? 

MS. MOESER:  I have, your Honor.

THE COURT:  Do you have objections to it?  Yes or 

no? 

MS. MOESER:  Yes, your Honor.

THE COURT:  You have objections to it, okay.  Here 

is what we're going to do.  It's 4:30, I haven't seen this 

demonstrative, have I? 

MS. MOESER:  It was sent to your clerk.

erwan seznec
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THE COURT:  Five minutes ago? 

MS. MOESER:  This afternoon. 

THE COURT:  I haven't seen it.  Surprisingly, I've 

been trying a case, this case.  And if you have Power Point 

demonstrative to go with an expert, I think it's incumbent 

upon the party -- that's you defense counsel -- to get it to 

the Court to review.  If they are going to objections to it, 

spoiler alert, the Government has been known to object to last 

minute Power Points presented to them in the middle of a 

trial.  It's one thing for me to say by virtue of education, 

background, experience that a person months ago will be 

allowed to come forward as an expert.  But when you cobble 

together demonstratives and fire them out to the Court in the 

middle of the trial and it garners an objection, I have to 

take the time to look at it.  

So I'm not going to allow to you call her now.  

I will look at the proposed demonstrative overnight.  

I will look at the submission that both sides will make in 

favor of and against allowing the witness to testify, and the 

demonstrative, and I will rule.  

And I will give you a ruling before we start 

tomorrow, at or about 9:30 in the morning, so you will know 

whether she's coming on or not.  So not today, maybe tomorrow.  

Who is your next witness?  If you don't have one, 

we'll adjourn for the day.  Defense counsel?

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Rivka Teich, CSR, RPR, RMR, FCRR
Official Court Reporter

3880

MR. SCHACHTER:  May we have a moment to confer, your 

Honor? 

THE COURT:  Of course.

MR. JACKSON:  We don't have another witness, your 

Honor.

THE COURT:  All right.  We're going to bring the 

jury back and adjourn for the day.  

You're going to get everything that you need me to 

look at overnight by way of demonstrative, area of testimony 

with respect to this witness, 71-page reports, some other 

experts and their partial objections to, so that tomorrow 

morning you'll have rulings or you'll have agreements as we 

start at 9:30.  That's how we're going to proceed.  

Mr. Jackson, get the jury back in please.  

I renew my offer to stay as long as you like, the 

taxpayers paid for this lovely space.  

Mr. Boustani can stay for the Marshals to take him 

back because we're adjourning earlier, so you gentlemen will 

not be much later than 5:00 o'clock.  Whatever time you have 

to take him back you'll take him back.  

I'll go back and work on my other 499 cases in 

chambers, and yours.  

So we're clear, does the Court now have all of the 

documents that I need to review and make rulings with respect 

to motion in limine for the witnesses that will be presented 
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tomorrow, reports, demonstratives, ouija boards, whatever it 

is that you intend to bring forward?  Or is there something 

else that you need to send to my clerks?  If there is, send it 

please.

MR. SCHACHTER:  Your Honor, you have everything.  

However, we have hard copies if that's easier for the Court.

THE COURT:  Hard copies are fine, electronic is 

fine.  Just make sure that they are marked so the Government 

knows what it is I'm reviewing.

MR. MEHTA:  Your Honor, there is another expert 

Mr. Falipa, for which we received no demonstratives or 

reports.

THE COURT:  Is he going to testify? 

MR. SCHACHTER:  Your Honor, at the same time that 

your Honor ruled on Ms. McMahon, your Honor ruled, subsequent 

to that, you ruled against Mr. Falipa and precluded him.  He's 

not being recalled.

THE COURT:  Do you want me to revisit that? 

MR. MEHTA:  No, your Honor.

THE COURT:  I didn't think so.  Why don't you take 

your victory and leave.  

I lost a lot of cases, but I didn't lose them after 

the judge ruled in my favor.  I usually said, thank you, your 

Honor, and ran out of the courtroom.

MR. MEHTA:  Thank you, your Honor.

erwan seznec
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THE COURT:  Both of my cases that I won.  Okay 

anything else with respect to documents, experts? 

MR. JACKSON:  Your Honor, I was -- 

THE COURT:  You can sit down, Mr. Jackson, and 

please use the microphone.

MR. JACKSON:  Of course, Judge.  

Your Honor, I was just going to hand to Mr. Jackson 

and Ms. Lee courtesy copies of the documents that we e-mailed 

earlier this afternoon that Mr. Schachter mentioned, if that 

is acceptable.

THE COURT:  That's fine.  You can give those to my 

law clerk.

MR. JACKSON:  To be clear, your Honor, I want to 

make clear, the Defendant's exhibit 11200 is the two-page 

document, and the next page is 11200-A, that's the two-page 

demonstrative that is associated with Ms. McMahon.  It doesn't 

have her name on it.  

The other documents I believe -- two of the other 

documents have the name of the witnesses associated --

THE COURT:  Hang on.

(Jury enters the courtroom.) 

THE COURT:  Thank you for being back.  Don't sit 

down because we have another rhinoceros issue to deal with; 

that means that we're going to adjourn a little bit earlier 

today.  The lawyers, however, will not be going anywhere for 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Rivka Teich, CSR, RPR, RMR, FCRR
Official Court Reporter

3883

quite sometime.  

We are adjourned for the day.  We'll see you 

tomorrow morning at 9:30 a.m.  We'll hash out some issues and 

we will see you tomorrow morning 9:30 a.m. 

Do not talk about the case.  Have a good, relaxing 

night.  See you tomorrow.

(Jury exits the courtroom.) 

THE COURT:  The jury has left the courtroom.  Please 

be seated.  The defendant is still present.  So I think what 

makes the most sense is for counsel to use this time to 

confer.  My law clerks and courtroom deputy and I will leave 

you the space.  We'll adjourn for the day.  

And to the extent that you can work some things out 

here, fine; if you want to go back to your respective offices, 

confidentiality, that's fine.  We have the advantage of having 

the defendant present with you to talk with him over the next 

half hour or so and then he'll return to his regular space.  

I just think that we really need to be focused with 

respect to getting efficient testimony, as Mr. Randall Jackson 

urged us earlier in the case.  This is one way to do it.  

I'm not going to revisit earlier rulings.  But if 

we're going to have documents that I haven't had a chance to 

review and that the other side hasn't had a chance to review, 

trial by ambush, alas, I use to do it, is no longer really 

allowed.
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MR. JACKSON:  Thank you, Judge.

THE COURT:  Anything else we need to talk about 

before we adjourn for the evening? 

MR. SCHACHTER:  Your Honor, I know that we certainly 

have done our best to bury the Court in so many motions and 

the Court --

THE COURT:  I live to serve.  I have no life, so 

motions I'm fine with.  But I can't be here conducting the 

trial and having documents flowing in at the same time.  Much 

to the relief of my colleagues in on bench, I haven't been 

able to clone Judge William Kuntz yet.  Don't push me.

MR. SCHACHTER:  The rulings come so quickly it seems 

there must be multiple of you.

THE COURT:  I'm sure my colleagues are pleased there 

is only one of me to deal with.

MR. SCHACHTER:  Any way, to the extent it's helpful 

to the Court's, the Court's ruling on Ms. McMahon and other 

experts is ECF 267.

THE COURT:  My law clerks have already gotten to it 

and there will be no problem about what we previously ruled.  

Again, the best surprise is no surprise.  I'm the Holiday Inn 

of trial judges.  Surprises, however, as in horror movies are 

really good.  

Anything else? 

MR. BINI:  Not from the Government.
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THE COURT:  We're adjourned for the day.  

See you tomorrow.

(Proceedings adjourned at 4:35 p.m. to resume on 

November 15, 2019 at 9:30 p.m.) 

oooOooo
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(In open court; jury not present.) 

(Defendant enters the courtroom.) 

THE COURTROOM DEPUTY:  All rise.  The Honorable 

William F. Kuntz, II is now presiding.  

Criminal cause for trial, Docket No. 18-CR-681, USA 

versus Boustani.  

Counsel, please state your appearances for the 

record.  

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser, 

Katherine Nielsen, Lillian DiNardo, and Special Agent Angela 

Tassone is on her way.

Good morning, Your Honor. 

THE COURT:  Good morning.  

We have appearances; we have the spelling.  

Please be seated, ladies and gentlemen.  

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.  

Good morning, Your Honor. 

THE COURT:  Good morning, sir.

Please be seated.

MR. SCHACHTER:  Good morning, Your Honor. 

Michael Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning, sir.  

Please be seated.  

I see Mr. Boustani is here.
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Good morning, sir.  Welcome back.

THE DEFENDANT:  Good morning.

THE COURT:  Please be seated.

MS. DONNELLY:  Good morning, Your Honor. 

Casey Donnelly on behalf of Mr. Boustani.  

THE COURT:  Welcome back, Ms. Donnelly.  

Please be seated.  

You can be seated, Mr. Boustani, as well.  Thank 

you.  

MR. DISANTO:  Good morning, Your Honor.  

Phil Disanto on behalf of Mr. Boustani. 

THE COURT:  Good morning.  

Please be seated.

MR. MCLEOD:  Good morning, Your Honor. 

Ray McLeod on behalf of Mr. Boustani.

THE COURT:  Good morning.  

Please be seated.  

All right.  Do we have any procedural issues to 

address before we bring in the jury and in the presence of the 

defendant?  

MR. BINI:  Not for the Government, Your Honor. 

MR. SCHACHTER:  Yes, Your Honor.  

With respect to -- we have a question with respect 

to the testimony of Malene McMahon.  We, of course, received 

the Court's ruling.  
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THE COURT:  Yes. 

MR. SCHACHTER:  We, I think, need a little bit of 

clarification.

The Government moved to --

THE COURT:  Only if you Vader -- 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  -- and not Rock. 

MR. SCHACHTER:  You think I would have learned by 

now. 

THE COURT:  No, that's okay.  We've all had that 

second-and-a-half cup of coffee, so fire away. 

MR. SCHACHTER:  Your Honor, the Government moved to 

preclude Ms. McMahon from offering opinion testimony, and we 

saw the Court's ruling granting that motion.  

To be clear, it is not our intent to offer opinion 

testimony from Ms. McMahon.  Ms. McMahon's testimony -- her 

intended testimony -- is to be really identical to the 

testimony of the Government's accountant, Wendy Spaulding, as 

well as questions that they've elicited from other witnesses, 

which is not an opinion at all, but rather for her to explain 

how corespondent banking works and -- 

THE COURT:  Let me stop you right there.  

What is your response to that observation?  

MS. MOESER:  Your Honor, if they're offering her as 

a fact witness who will testify based on her experience and 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

Denise Parisi, RPR, CRR 
Official Court Reporter

3894

admitted documents -- 

THE COURT:  Again, Vader, not Annie Hall, Chris 

Rock, Wanda Sykes, fill in the blanks.  I know those are 

getting kind of dated, but you get the idea.  You have to slow 

it down. 

MS. MOESER:  I should know better, too, Your Honor.  

THE COURT:  It's okay.

MR. MOESER:  Your Honor, to the extent they are 

seeking to offer that testimony from Ms. McMahon based on her 

experience and her review of the documents in the case as a 

lay witness, we have no objection. 

THE COURT:  What is your response to that?  

MR. SCHACHTER:  That's our intention. 

THE COURT:  That's terrific.  

My law clerks are looking at me like how did you 

know that was going to happen.  I don't know, but I will be 

guided by you.  You will ask the questions and if they elicit 

objections, I will rule on the objections.  And I'm not even 

going to point out that between 1987 and 1990 when I was at 

the Pilgrim law firm, I represented the equity committee of an 

entity called Drexel Burnham, and I'm not going to point out 

that in the cover letter explaining the vast background of the 

expert while you talked about Citibank and other financial 

institutions, Drexel wasn't there because Drexel was on the 

resume, so I know it wasn't an attempt not to mention Mike 
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Milken's old outfit Drexel Burnham, because we've all read 

Barbarians At the Gate and seen The Wolf of Wall Street, and I 

was once in a 2004 exam and I was handed a W-2 form that had 

Mike Milken's earned income as the head trader at Drexel, 

$800 million.  Take a W-2 half sheet and type $800 million.  

It can be done, and that was just a small percentage of his 

income that year, so that's the problem with being an old dude 

before you guys were born.  I was taking 2004 exams in cases 

like Drexel in the period 1987 and 1990 when this witness was 

also at Drexel.  

Okay.  Anything else?  

MR. SCHACHTER:  May we have one moment to confer, 

Your Honor?  

THE COURT:  Of course.  

(Pause.) 

MR. JACKSON:  Your Honor, we have some questions 

also that we would like to pose later to the Court just to 

clarify how the Court would advise us to proceed with regard 

to Admiral Bryant, but we don't think we need to address -- 

THE COURT:  Again, Vader for you, too, because you 

were starting to speed up. 

MR. JACKSON:  Yes, Your Honor. 

THE COURT:  My understanding was that since you know 

I have no life, that on Saturday I will be getting a 

submission either of agreement or areas of agreement and 
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disagreement from the Government to which the defense will 

respond with respect to the good admiral, who I gather had no 

direct involvement in the Tailhook scandal that we all 

remember, those of us who are old enough.  

I see your colleague going, what's that about?  You 

youths have got a lot to learn.  

Tailhook refers to how planes land on aircraft 

carriers.  The Tailhook scandal, however, took it in other 

directions that we are not going to talk about in polite 

society, but it's worth the Google look, but I wouldn't do it 

from the firms.  Okay?  Just a little warning.  

All right.  So am I right about that?  

MR. JACKSON:  No, that's exactly right, Judge.  

THE COURT:  Okay.

MR. JACKSON:  I think what we are left with is the 

parties are going to confer a bit more and I understand there 

may be a filing on Saturday from the Government in response to 

a filing from us, if we have areas that we still need to 

address. 

THE COURT:  All right.  One other sort of technical 

point before we bring the jury in, if you have, for example, 

photographs and you know you are going to be offering 10, 20, 

30, photographs, it might be appropriate to show them to your 

adversary in advance and see which ones are going to be 

objected to, which ones are not so that you can move their 
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admission, as you've done, in some portions of the trial, and 

then you can simply say, cull up Exhibit X in evidence after 

you have moved them in without objection, and then it will 

speed up the flow both for the defense and the Government.  

Whereas, we had yesterday periods when the jury with 

smiling because it was going smoothly, and then it was sort of 

like you were back to the herky-jerky.  

I think at this point in the trial, if you've got a 

batch of documents, you might as well share them with the 

Government and see which ones they're going to object to as we 

went through with -- I will refer to them generically as the 

boat documents and the boatyard repair documents.  

I just think the jury would appreciate it, and 

candidly, I think it will make your examinations, both defense 

and Government, flow more smoothly if you are not having to 

truncate them to offer particular exhibits.  

So just a suggestion.  You don't have to take it.  

There's nothing improper with doing it the way you've done it, 

but I have the best view of the jury of anyone in this 

courtroom, even better than the Government in the front row.  

Just saying, folks, okay?  Take it from a guy who 

lost a lot of jury cases as a trial lawyer.  

MR. JACKSON:  No, thank you, Judge.  That's great. 

THE COURT:  Okay.  Thank you.  I appreciate that.  

Anything else from the defense?  
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MR. SCHACHTER:  No, Your Honor. 

THE COURT:  From the Government?  

MR. BINI:  No, Your Honor. 

THE COURT:  Okay.  

Mr. Jackson, let the CSO know to bring in the jury, 

please.  

(Pause.) 

(Jury enters.) 

THE COURT:  Good morning, ladies and gentlemen.  

Welcome back.  I hope nobody had any rhinoceros dreams last 

night.  I appreciate your promptness.  We had some good 

business to attend to that I think will speed things up again.  

Please be seated and we will now -- no rhinoceros.  

No rhinoceros -- and we will now continue.  

I think we need another witness.  

MS. DONNELLY:  Yes.  The defense called Malene 

McMahon. 

THE COURT:  Yes.  Okay.  Please call the witness 

forward to be sworn.  

Please come forward and my court deputy will swear 

you in when you get to the front of the courtroom.  

Thank you.  

THE COURTROOM DEPUTY:  Please raise your right hand.  

You do solemnly swear or affirm the answers you're 

about to give the Court will be the truth, the whole truth, 
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and nothing but the truth, so help you God? 

THE WITNESS:  I do. 

M A L E N E  M C M A H O N,

called as a witness, having been first duly 

sworn/affirmed, was examined and testified as

follows:  

THE COURT:  Thank you, ma'am.  Please be seated.  

I'm going to ask you, you see that microphone that's 

there in front of you?  After you sit down, pull it towards 

you, make sure that little green light is lit, and speak 

clearly right into it.  It looks like a snake, but it won't 

bite you.  You can state your name and spell it and then 

counsel will inquire. 

THE WITNESS:  My name is Malene McMahon, M-A-L-E-N-E 

M-C-M-A H-O-N. 

THE COURT:  Thank you, ma'am.  

Counsel, you may inquire. 

DIRECT EXAMINATION 

BY MS. DONNELLY: 

Q Ms. McMahon, can you please explain your professional 

career for the jury.  

A So I've spent about 40 years in banking.  I worked at a 

number of large global banks, including Citibank and JPMorgan; 

and I spent 25 years at a company called SWIFT; and for the 

last few years, I've been a consultant to the Canadian Payment 
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Association and I'm helping them modernize their Canadian 

payment systems. 

Q Can you describe your education for the jury? 

A So I have an undergraduate degree in finance from 

Marymount College in Tarrytown, New York; and I have my MBA 

from the Wharton School at the University of Pennsylvania. 

Q You mentioned that you worked for SWIFT.  Can you explain 

to the jury what that stands for and what that is? 

A So SWIFT stands for the Society For Worldwide Interbank 

Financial Telecommunications.  It's a -- a not-for-profit 

private telecommunications network owned by some 11,000 banks 

around the world.  

There are more than 30 million messages exchanged on 

that private network every day between financial institutions 

about varieties of financial transactions.  They could be 

payments, foreign exchange transactions, letters of credit, 

securities settlements, any kind of a financial transaction.  

Q You mentioned messages are sent via SWIFT.  Have you ever 

seen a SWIFT message? 

A I have seen hundreds of SWIFT messages. 

Q Do you know how to read a SWIFT message? 

A I do know how to read them, and for a long time I worked 

in the department at SWIFT that actually created and managed 

the message formats themselves. 

Q Ms. McMahon, do you know what corespondent banking is? 
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A Yes. 

Q What is it? 

A So corespondent banking is a way for banks to set up 

accounts at other banks in other countries to facilitate the 

exchange of commerce between those two countries.  

So if a company in the U.K. wanted to pay a supplier 

in the United States, they could go to their bank in London 

and say, I would like to make a payment for some supplies I 

received to the U.S., can you help me with that.  

Barclays would have opened an account, let's say, 

with Citibank of New York and they can instruct Citibank, 

through SWIFT, to please move dollars to this supplier in the 

United States.  

So it's a way to facilitate cross-border commerce. 

Q And what professional experience do you have involving 

corespondent banking? 

A So when I worked at a number of financial institutions, 

including Citibank and JPMorgan, I worked in the cash 

management area of those banks, worked with their customers to 

set up corespondent banking accounts; and then, as I said, I 

worked for 25 years at SWIFT, and the heart of SWIFT is 

sending messages back and forth between these corespondent 

banks. 

Q Fair to say that you understand how corespondent banking 

works? 
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A Yes. 

Q When a foreign entity or individual wishes to send U.S. 

dollars to another foreign entity or individual, do those 

transactions involve corespondent banks in the United States? 

A Yes.  Any transfer of dollars will always banks in the 

United States. 

Q Have you reviewed records in this case involving messages 

sent among corespondent banks in the United States? 

A Yes. 

Q What records have you reviewed? 

A I reviewed records that were from Bank of New York Mellon 

in New York; I reviewed records that were from Credit Suisse; 

from JPMorgan. 

Q I'm going to ask Mr. McLeod to briefly pull up some 

charts, all of which are in evidence, and then when he's done 

pulling them up, I'm going to ask you whether you have 

reviewed those charts, and then whether you have reviewed the 

underlying records that are summarized in those charts.  

MS. DONNELLY:  Mr. McLeod, can you please pull up 

GX1524, which is a summary chart of payments to Mr. Boustani?  

(The above-referred to exhibit was published.)

MS. DONNELLY:  You can take that down.  

Can you please pull up GX1523, a summary chart of 

payments to Mr. Pearse?  

(The above-referred to exhibit was published.)
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MS. DONNELLY:  You can take it down. 

Can you pull up GX1525, which is a summary chart of 

payments to Surjan Singh? 

(The above-referred to exhibit was published.) 

MS. DONNELLY:  And then, Mr. McLeod, if you could 

pull up GX1526, -1527, -1528, -1529, and -1530, each of which 

is a summary chart of payments made from Privinvest or its 

related affiliates to various foreign entities. 

(The above-referred to exhibit was published.)  

BY MS. DONNELLY:

Q Ms. McMahon, have you reviewed these charts? 

A I have. 

Q And have you reviewed all of the underlying records that 

these charts were based on? 

A I have. 

Q And did each of the transactions that are in these charts 

involve corespondent banks in the U.S.? 

A Yes. 

Q Were you hired by Mr. Boustani to review these records? 

A Yes. 

Q How much do you charge an hour? 

A $600 an hour. 

Q And approximately how many hours have you spent reviewing 

the records in this case? 

A About 30. 
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MS. DONNELLY:  Mr. McLeod, could you please pull up, 

in evidence, GX1201C1? 

(The above-referred to exhibit was published.) 

BY MS. DONNELLY:

Q Ms. McMahon, is this one of the records that you 

reviewed? 

A Yes. 

Q And have you created any demonstratives to help the jury 

understand what this record is portraying? 

A Yes. 

Q And did Mr. McLeod and his colleagues help you draw the 

graphics that are on that demonstrative? 

A They did. 

MS. DONNELLY:  Your Honor, at this moment -- excuse 

me -- at this time, we would move to publish, purely for 

demonstrative purposes, DX11200. 

THE COURT:  Would you show it to opposing counsel?  

MS. MOESER:  We've seen it, Your Honor.  

No objection for demonstrative purposes only. 

THE COURT:  For demonstrative purposes, it's 

admitted.  

(Defense Exhibit DX11200 received in evidence.)

THE COURT:  That means it's to demonstrate.  

"Demonstrative" is a fancy way of saying demonstrate. 

So you may publish it to the jury as a demonstrative 
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exhibit.  

You won't take it back to the jury room, but you can 

look at it now.  

Okay. 

(The above-referred to exhibit was published.) 

BY MS. DONNELLY:

Q Ms. McMahon, do you have it in front of you? 

A I do. 

Q And what is this demonstrative -- what transaction does 

this demonstrative relate to? 

A So this is a transaction where Privinvest wants to send 

$1 million to Jean Boustani on May 6th.  It took place on 

May 6th, 2013. 

Q What's the first thing that happens in this transaction? 

A So Privinvest goes to its bank, First Gulf Bank in Abu 

Dhabi and tells them they want to move a million dollars to 

Jean Boustani.  

Q What's the next thing that happens in this transaction? 

A So in order to facilitate that transfer, First Gulf Bank 

in Abu Dhabi sends a SWIFT message to their U.S. corespondent 

bank, Bank of New York Mellon in New York, asking them to 

debit their corespondent account at the Bank of New York 

Mellon $4 million. 

Q What's the next thing that happens in this transaction? 

A Bank of New York Mellon in New York sends a transfer 
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request to Chase, so Bank of New York Mellon actually 

transfers a million dollars over to Chase Manhattan Bank for 

further credit to Abu Dhabi Commercial Bank. 

THE COURT:  And the Chase bank, it says JPMorgan 

Chase New York.

THE WITNESS:  Is in New York, yes. 

THE COURT:  Okay.  

Go ahead. 

BY MS. DONNELLY:

Q And to be clear, who has -- which entity has an account 

at JPMorgan Chase in New York? 

A Abu Dhabi Commercial Bank. 

Q And then what happens next? 

A So then JPMorgan Chase sends another SWIFT message to Abu 

Dhabi Commercial Bank in Abu Dhabi to say that a credit has 

been posted to their U.S. corespondent account for a million 

dollars for further credit and beneficiary, Jean Boustani. 

Q And then what would have taken place at Abu Dhabi 

Commercial Bank over in Abu Dhabi? 

A So Abu Dhabi Commercial Bank makes an accounting entry 

onto a ledger for the benefit of Jean Boustani. 

Q Now, in this transaction that we're looking at, does any 

money actually transfer from the United States to Abu Dhabi? 

A No. 

Q And at any point in this transaction, does any money 
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transfer from Abu Dhabi to the United States? 

A No.

THE COURT:  Let me just ask you, why couldn't First 

Gulf Financial Bank in Abu Dhabi transfer to Abu Dhabi 

Commercial Bank directly since the name suggested both in Abu 

Dhabi?  For example, if they had a cash transaction, putting 

aside whether that would be appropriate or not for other 

reasons, I take it that one could walk from First Gulf Bank 

Abu Dhabi or drive to Abu Dhabi Commercial Bank and hand them 

a million dollars in U.S. greenbacks and do a transfer that 

way, right?  That could happen theoretically. 

THE WITNESS:  Theoretically, that could happen. 

THE COURT:  Now, tell me why, in the ordinary 

course -- as my old friend Jack Hurley and the old boys back 

at Citibank used to say -- why in the ordinary course that's 

not done.  Why is it done in the ordinary course the way you 

just described?  

THE WITNESS:  So there is no mechanism in Abu Dhabi 

to do any kind of an automated transfer of dollars, so -- 

THE COURT:  Now, if this were Paris, would it be 

different?  

THE WITNESS:  No.

So --

THE COURT:  What I'm trying to get a sense of, 

because I'm sure the jury is saying we have two Abu Dhabi 
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banks, not that we don't like business in New York, but why is 

Bank of New York, Wall Street and Mellon, and JPMorgan down 

the road at Metro Tech getting involved in an Abu Dhabi bank 

to Abu Dhabi bank transaction of a million dollars?  They 

might be wondering that.  

THE WITNESS:  Yes.

So the only place you can actually move dollars is 

within the United States because in the U.S., we have two wire 

transfer systems that allow you to do that, so --

THE COURT:  But the dollars are being moved within 

the United States, you just said. 

THE WITNESS:  That's right, so they are moved from 

Bank of New York Mellon to JPMorgan. 

THE COURT:  I'm trying to get -- and forgive me, I 

was just a bank lawyer, not a banker.  Why can't you do this 

from one Abu Dhabi Bank to another bank?  Why does the system 

not allow you to do that?  Why do you have to go through 

New York?  

THE WITNESS:  So in Abu Dhabi, they have a wire 

transfer system and it moves dirham, so it doesn't move 

dollars, because the Central Bank of Abu Dhabi is a bank that 

has a vault full of dirham. 

THE COURT:  Let me ask it this way:  If I wanted to 

make sure that I didn't have any U.S. exposure for tax 

purposes or any other reason and I'm a business person, could 
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I arrange a million dollar equivalent in dirham from the First 

Gulf Bank of Abu Dhabi to the Abu Dhabi Commercial Bank in 

dirham?  If I wanted to, for whatever reason.  Like I said, 

New York is a great place to visit, but if I don't want my 

money there, can we do an Abu Dhabi Bank to Abu Dhabi Bank in 

dirham transfer?  Could I do that?  

THE WITNESS:  Yes. 

THE COURT:  So I could have structured my 

transaction to make it really completely "see you later 

New York," nothing to do with New York, nothing to do with the 

states, I could have, if that were my goal. 

THE WITNESS:  You could have moved dirham from First 

Gulf Bank to Abu Dhabi Commercial. 

THE COURT:  A million dollars worth of dirham from 

one Abu Dhabi bank to another. 

THE WITNESS:  Right. 

THE COURT:  Okay.  

So if I run it through New York, I've elected to do 

that.  

THE WITNESS:  That's correct. 

THE COURT:  Okay.  

Go on. 

MS. DONNELLY:  Mr. McLeod, you can take this down, 

and if you could put up GX1201F3, which is in evidence.

(The above-referred to exhibit was published.) 
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BY MS. DONNELLY:

Q Ms. McMahon, is this a record that you reviewed? 

A Yes. 

Q And is this another example that you were going to use 

today to illustrate how corespondent banking works? 

A Yes. 

Q And have you prepared a similar demonstrative to the one 

that we just looked at except with respect to this 

transaction? 

A Yes. 

MS. DONNELLY:  Your Honor, we now move to publish, 

for demonstrative purposes only, DX11200A. 

THE COURT:  Any objection?  

MS. MOESER:  For demonstrative purposes only, Your 

Honor, no objection.  

THE COURT:  It is admitted for demonstrative 

purposes only.  

(Defense Exhibit DX11200A received in evidence.)

THE COURT:  You can see it, but you can't take it 

home to the jury room with you.  Sorry about that.

Okay. 

(The above-referred to exhibit was published.) 

BY MS. DONNELLY:

Q Ms. McMahon, what transaction is being depicted in this 

demonstrative? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

McMahon - Direct - Ms. Donnelly

Denise Parisi, RPR, CRR 
Official Court Reporter

3911

A So this is a transaction between Privinvest.  They're 

sending a million dollars to Jouberts attorney trust account 

in South Africa on June 13th, 2013. 

Q What's the first thing that happens in this transaction? 

A So similar to the other transaction, Privinvest goes to 

their bank, First Gulf Bank in Abu Dhabi, and says we would 

like to take a million out of our account and transfer it to 

Jouberts attorneys trust account in South Africa. 

Q What's the next thing that happens? 

A So, again, it's very similar to the first transaction.  

First Gulf Bank sends a SWIFT message to Bank of New York 

Mellon in New York, their U.S. corespondent, and says please 

take a million dollars out of my account. 

Q And then what happens? 

A And credit a million dollars to First Rand Bank who, by 

coincidence, happens to use the same U.S. corespondent.  So 

they credit the million dollars to First Rand Bank, South 

Africa's account. 

Q Then what happens? 

A And then Bank of New York Mellon in this case sends 

another SWIFT message to First Rand in South Africa saying we 

have credited your account for a million dollars and for 

further benefit to Jouberts attorney trust account. 

THE COURT:  Now, I've got the same questions for you 

again.  

erwan seznec
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If I wanted to avoid New York, could I have done 

this from the Abu Dhabi Bank not in dollars but in other 

currencies directly to the South African Bank?  No?  

THE WITNESS:  No.  No.  In this -- 

THE COURT:  It couldn't happen?  

THE WITNESS:  No, because there is no common wire 

mechanism in either dirham or South African Rand between those 

two financial intuitions. 

THE COURT:  Okay.  

So if I came to you and I said, you're a smart 

banker, I don't want to have anything to do with U.S. in any 

way, shape, or form, could you structure the transaction to go 

from Abu Dhabi Bank to First Bank of South Africa?  Could you 

structure such a transaction, or is it impossible?  I'm not 

saying hard, but impossible.  

THE WITNESS:  So, in theory, First Gulf Bank could 

have wired Rand -- 

THE COURT:  Right, Rand, a million dollars -- 

THE WITNESS:  -- so they wouldn't have contacted --

THE COURT:  We have to do this Q and A, forgive me.  

So they could have set it up so that First Gulf Bank 

Abu Dhabi transfers a million U.S. dollars worth of Rand to 

First Bank South Africa; that could be done.

THE WITNESS:  Yes. 

THE COURT:  And there would be no involvement with 
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the U.S. in the transaction structured in that fashion. 

THE WITNESS:  That's correct. 

THE COURT:  Go ahead. 

BY MS. DONNELLY:

Q In the transaction that's on the screen, does any money 

actually transfer from Bank of New York in the United States 

to First Rand Bank in South Africa? 

A No. 

Q And at any point in this transaction, did money transfer 

from the UAE Abu Dhabi into the United States? 

A No. 

Q Ms. McMahon -- 

MS. DONNELLY:  Actually, Mr. McLeod, you can take 

that down.  

Mr. McLeod, if you could put back up GX1524. 

(The above-referred to exhibit was published.) 

BY MS. DONNELLY:

Q Ms. McMahon, this was the summary chart of payments to 

Mr. Boustani that you said you had reviewed, correct?

A Yes. 

Q And you said that you had reviewed all of the underlying 

records that this chart was based on; is that correct? 

A Yes. 

Q And did any of the records that you reviewed reflect a 

transfer of money from Abu Dhabi to the United States? 
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A No. 

Q And did any of the records that you reviewed reflect a 

transfer of money from the United States to a foreign country? 

A No. 

MS. DONNELLY:  I don't want to waste the jury's time 

by asking those same questions with every one of these charts, 

so I'm just going to ask Mr. McLeod to pull up the charts one 

more time and then I will ask you two final questions.  

Mr. McLeod, if you could pull up GX1523, which is 

the summary chart of payments to Andrew Pearse. 

(The above-referred to exhibit was published.)

MS. DONNELLY:  And if you could pull up the summary 

chart GX1525, which is the summary chart of payments to Surjan 

Singh.  

(The above-referred to exhibit was published.)

MS. DONNELLY:  And if you could pull up summary 

chart -1526, -1527, -1528, -1529, -1530. 

(The above-referred to exhibits were published.) 

BY MS. DONNELLY:

Q Ms. McMahon, you've reviewed all of the underlying 

records that are reflected in the charts that Mr. McLeod just 

put up?  

A Yes. 

Q And did any of the records that you reviewed reflect a 

transfer of money from Abu Dhabi to the United States? 

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

McMahon - Cross - Ms. Moeser

Denise Parisi, RPR, CRR 
Official Court Reporter

3915

A No. 

Q And did any of the records that you reviewed reflect a 

transfer of money from the United States to a foreign country? 

A No. 

MS. DONNELLY:  No further questions, Your Honor. 

THE COURT:  Your witness.  

(Pause.) 

CROSS-EXAMINATION

BY MS. MOESER: 

Q Good afternoon, Ms. McMahon.  

A Hi. 

Q Defense counsel and the Court asked you a number of 

questions about international transfer of U.S. dollars.  

To move dollars internationally, you have to use the 

U.S. financial system, right? 

A To move dollars, you need to use the U.S. financial 

system. 

Q And we looked at a couple of demonstratives that you 

prepared.  

MS. MOESER:  Ms. DiNardo, can we bring up Defense 

Exhibit 11200?  

(The above-referred to exhibit was published.) 

BY MS. MOESER:

Q Is this the chart you prepared, Ms. McMahon? 

A Yes. 
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Q And on this chart -- 

MS. MOESER:  Thank you, Ms. DiNardo.

Q -- this shows a wire from First Gulf Bank to Bank of New 

York Mellon, you described, correct? 

A A SWIFT message, yes. 

Q Which is a wire communication? 

A Yes. 

Q And then a communication from Bank of New York Mellon to 

Chase? 

A Yes. 

Q And then one over back to Abu Dhabi Commercial Bank, 

correct? 

A That's correct. 

Q And at the end of that series of wires, there's 

$1 million more in Jean Boustani's bank account in Abu Dhabi 

Commercial Bank, right? 

A So there's $1 million that's been credited to Abu Dhabi 

Commercial Bank in Bank of New York Mellon in New York.  An 

accounting entry has been posted to a ledger in Abu Dhabi for 

Jean Boustani, but there's no actual dollars in his account.  

It's an accounting entry. 

Q Can Jean Boustani go to his bank account and withdraw a 

million dollars?  

It's a yes or no question, Ms. McMahon.  

A Yes.
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MS. MOESER:  No further questions.  

THE COURT:  Thank you.  

Redirect, if you wish.  

(Pause.)

THE COURT:  Can you clear the screen, Mr. Jackson?  

Those arrows are still up there.  

I didn't know if you wanted them there or not. 

MS. DONNELLY:  I don't want them.  

REDIRECT EXAMINATION 

BY MS. DONNELLY:

Q If Mr. Boustani had withdrawn the money from his Abu 

Dhabi account, where would those dollars have come from? 

A So there are a variety of restrictions on withdrawal of 

foreign currency from any bank, and if Abu Dhabi Commercial 

Bank were able to arrange a withdrawal of actual U.S. 

currency, they would have taken that currency from their   

vault -- and they had probably placed an order with their 

central bank a week before to keep their small supply of U.S. 

currency in their vault up to date, because occasionally they 

probably have some customers who come in and want to make an 

actual cash withdrawal of U.S. dollars, but there are lots of 

rules and restrictions around it. 

Q And so just to be clear, the dollars that Mr. Boustani 

would have withdrawn, assuming he was allowed to withdraw 

some, would not have come from JPMorgan Chase as a result of 
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the transaction that you reviewed.  

A No. 

Q They would have been there because of some earlier 

transaction between the Central Bank of the UAE and Abu Dhabi 

Commercial Bank, correct?

MS. MOESER:  Objection.  

THE COURT:  Overruled.

A That's correct.  

MS. DONNELLY:  Thank you.  

I have no further questions. 

THE COURT:  Thank you very much, ma'am.  

You may step down.  Appreciate it. 

(Witness excused.) 

THE COURT:  Please call your next witness.  

MS. DONNELLY:  The defense calls David Himnan. 

THE COURT:  Okay.  

Please have Mr. Hinman come forward.  

Please come forward, sir, and be sworn when you get 

to the witness box.  

THE COURTROOM DEPUTY:  Please raise your right hand. 

You do solemnly swear or affirm the answers you're 

about to give the Court will be the truth, the whole truth, 

and nothing but the truth, so help you God? 

THE WITNESS:  I do.
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D A V I D  H I N M A N,

called as a witness, having been first duly 

sworn/affirmed, was examined and testified as

follows: 

THE COURT:  Thank you, sir.  

Please be seated, Mr. Hinman.  

I'm going to ask you, you see that microphone in 

front of you?  As long as that green light is lit, it's on.  

Please twist the mic like this, it will twist to you.  Just 

state your name and spell it clearly, and then counsel will 

inquire.  All right, sir?  

THE WITNESS:  Yes.  

My name is David Himnan, D-A-V-I-D H-I-N-M-A-N. 

THE COURT:  Thank you, sir.  

Counsel, you may inquire. 

DIRECT EXAMINATION 

BY MS. DONNELLY: 

Q Good morning, Mr. Hinman.  

A Good morning. 

Q Could you please describe your professional background 

for the jury? 

A I spent nearly 25 years in asset management business. 

Q Do you specialize in any particular kind of asset 

management? 

A Yes.  Trading debt. 

erwan seznec

erwan seznec



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hinman - Direct - Ms. Donnelly

Denise Parisi, RPR, CRR 
Official Court Reporter

3920

Q We will discuss what that means shortly.  Before we get 

there, could you please describe for the jury your education.  

A My education is as follows:  I have a Bachelor of Science 

from the University of Alabama.  My major was corporate 

finance and investment management.  I graduated 1989.  

I have an MBA from the Wharton School of the 

University of Pennsylvania majoring in finance, and I 

graduated in 1995. 

Q What did you do after graduating from Wharton? 

A I went to work. 

Q Where? 

A I went to work for a giant bond advisor in California 

called PIMCO, and that's an acronym for Pacific Investment 

Management Company. 

Q What is an investment advisor? 

A An investment advisor provides advice for funds on what 

investments those funds should make. 

Q And if you could, can you briefly explain for the jury 

the relationship between the investment advisor, like PIMCO, 

and a fund? 

A Yeah.  

The investment advisor is where the people work, and 

they work to make decisions and recommend investments to the 

fund, and the fund is the actual investor. 

Q What did you do at PIMCO?  
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A Well, I had a variety of roles, but ultimately I worked 

my way up to where I was a portfolio manager. 

Q And how much money were you responsible for managing when 

you were at PIMCO?  

A Approximately 7 billion U.S. dollars. 

Q Did there come a time when you left PIMCO?  

A Yes.  After approximately 10 years I left. 

Q And what, if anything, did you do next? 

A After a brief time in a firm advisor called Ares 

Management, I then joined some ex PIMCO colleagues in New York 

at an advisor called Drake Management. 

Q And what did you do at Drake? 

A I had a fancy title, and my title was global head of 

credit; I oversaw four portfolio managers who ran a variety of 

investment strategy. 

Q Did you do anything else when you were at Drake? 

A Yes.  

Shortly after joining Drake in 2006, I started a 

group that was going to focus on emerging market debt.  I 

oversaw staffing that group, including hiring a portfolio 

manager who was going to be responsible for day-to-day 

investments as well as staffing offices in Istanbul, Turkey as 

well as in São Paulo, Brazil. 

Q And did you also have authority over the investments that 

the emerging market debt group at Drakes made?
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A Yes.  

As a global head of credit, I had ultimate authority 

on what investments went into the funds that the portfolio 

managers I oversaw advised. 

Q Did there come a point when you left Drake? 

A Yes. 

Q What did you do after leaving Drake? 

A Some colleagues from Drake and I started our own 

investment advisor in 2009. 

Q And what was that investment advisor called? 

A Called SW Asset Management. 

Q And where was it based? 

A Newport Beach, California. 

Q Did SW Asset Management specialize in a particular kind 

of investing? 

A Yes.  

Unlike the other advisors I had been associated with 

in my career, SW Asset Management specifically focused on 

advising funds that invested in emerging market debt. 

Q Mr. Hinman, are you familiar with something called a 

syndicated loan? 

A I am. 

Q Have you ever participated or advised a fund to 

participate in a syndicated loan? 

A I have. 
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Q Are you familiar with something called a loan 

participation note? 

A Yes. 

Q And is a loan participation note sometimes referred to as 

an LPN? 

A It is.  

We love our acronyms in finance. 

Q Over the course of your career, have you ever bought or 

sold an LPN? 

A Many of times. 

Q Are you familiar with something called a Eurobond? 

A Yes. 

Q And over the course of your career, have you ever bought 

or sold a Eurobond? 

A Yes.  Hundreds, if not, thousands of times. 

Q Mr. Hinman, do you have any experience with the actual 

debt products that are at issue in this case? 

A I do.  

While at SW Asset Management, we acquired or advised 

an offshore fund that we ran to acquire EMATUM LPNs both from 

Credit Suisse, as well as VTB at new issue and subsequently 

sold them for a profit. 

Q Mr. Hinman, do you still work at SW Asset Management? 

A I do not. 

Q Is that because you sold the company? 
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A It is. 

Q What do you do now? 

A I have my own consulting business.  I'm the sole 

proprietor; I work for myself.  It's called Hinman Capital 

Services, and of course we have to have an acronym, so I call 

it HCS.

MS. DONNELLY:  Your Honor, at this time, the defense 

moves to have Mr. Hinman qualified as an expert in emerging 

market investments.  

THE COURT:  Any objection?  Any need for a voir 

dire?  

MR. MEHTA:  Voir dire, briefly, Your Honor?  

THE COURT:  You may voir dire briefly.  

VOIR DIRE BY

MR. MEHTA:

Q Good morning, Mr. Hinman.  

A Good morning. 

Q Mr. Hinman, you mentioned that you began working with 

emerging market debt later in your career; is that correct? 

A I began working with emerging market debt specifically 

with funds that were dedicated to emerging market debt.  I had 

experience in trading and managing emerging market debt much 

earlier in my career starting in my early days at PIMCO, and 

these investments would have been in funds that invested in a 

variety of securities that weren't specifically dedicated to 
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emerging market debt. 

Q You specifically started working with emerging market 

debt at SW Asset Management; is that right? 

THE COURT:  We are losing you, Counsel.  Is it on?  

MR. MEHTA:  It's on, Your Honor. 

THE COURT:  Okay.  

BY MR. MEHTA:

Q And, specifically, you started working with emerging 

market debt especially at SW Asset Management; is that right? 

A On a dedicated basis, yes; but prior to that, I had 

experienced trading and investing in emerging market debt. 

Q And you mentioned that you had worked on syndicated 

loans?  

A That's correct. 

Q You're not an economist, right? 

A I am not. 

Q You are not a structurer, right? 

A I am not. 

Q So you are not familiar with how loans are structured, 

correct?

A I'm here as an emerging market debt expert. 

Q So your testimony will not be about, for example, how the 

Proindicus or EMATUM loans were structured, correct?  

A Part of being an investment manager is -- 

Q It's a yes or no question.  
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THE COURT:  Let him finish the answer. 

MR. MEHTA:  Yes, Your Honor. 

A Part of being an investor is understanding how the loans 

and securities that you are buying have come to be structured, 

so it's part of the process.

Q So you do plan on giving testimony about how the 

Proindicus loan is structured, correct?

A I do. 

Q And you also intend to give testimony about how the 

EMATUM loan is structured, correct?

A I do. 

Q Okay.

But you actually have never, yourself, worked in any 

capacity in structuring loans, correct? 

A I have worked for a commercial bank, as well as an 

investment bank, very early in my career, and I have exposure 

to structuring loans in both of those jobs. 

Q Let's break down that.  

Which two jobs were those? 

A I worked at First Union National Bank from 1989 to 1993 

and I was a summer associate in Investment Banking Group in 

Merrill Lynch between my first and second year of business 

school in 1994. 

Q As a summer associate in Merrill Lynch, you were 

responsible for structuring loans? 
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A No.  My primary role when I was at Merrill Lynch in the 

summer was binding large presentation books and getting 

coffee. 

Q Okay.

So using that provision -- 

THE COURT:  Not necessarily in that order of 

importance, as someone who was a summer associate. 

THE WITNESS:  Correct, Your Honor. 

THE COURT:  Go ahead. 

BY MR. MEHTA:

Q As to the other job you mentioned earlier in your career, 

did you structure loans? 

A I was part of the corporate lending group at First Union 

National Bank, so I witnessed the process of loans being 

structured.  I was a very junior person, but I was in those 

meetings.  Was I the primary person deciding on structure 

decisions at the time?  No. 

Q And you understand the Proindicus loan here, for example, 

is a $622 million loan? 

A I do.  That was the ultimate size. 

Q And the EMATUM loan was a LPN; do you recall that? 

A That's correct. 

Q Okay.  

And that was an $850 million loan? 

A Yes. 
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Q And you weren't involved in structuring either of those 

two loans, right? 

A I was not. 

Q And you have no experience structuring loans of that 

size, do you? 

A I don't. 

MR. MEHTA:  No further questions, Your Honor. 

THE COURT:  Congratulations.  You're an expert. 

MR. MEHTA:  Well, Your Honor I'm just -- Your Honor, 

I was going to note my objection to -- on the loan issue. 

THE COURT:  You can object.  He's still an expert. 

MR. MEHTA:  Your Honor, the Government will object 

as to opinion on the structuring of the loans. 

THE COURT:  Okay.  Overruled.  

You're an expert.  

THE WITNESS:  Thank you. 

THE COURT:  You can cross-examine him on those 

points, but this is voir dire.  

MR. MEHTA:  Yes, Your Honor. 

THE COURT:  Some judges might have been a little 

more narrow in allowing the voir dire, but other judges like 

yours truly let lawyers wander in the cross-examination realms 

on voir dire and then will also let them come back to 

cross-examine.  I won't bore the jury with the lines between 

voir dire and cross-examination.  
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Welcome to being an expert. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  Good luck.  

All right.  Go ahead.  

(Pause.)

MS. DONNELLY:  Mr. Mehta and I are at different 

heights.  

THE COURT:  That's okay. 

DIRECT EXAMINATION 

BY MS. DONNELLY:

Q Did there come a point when you were retained on behalf 

of Mr. Boustani? 

A Yes. 

Q What were you retained to do? 

A I was retained to do several things, which I will lay out 

here.  

I was retained to review transactional documents 

associated with creating both the loans as well as the 

securities or -- excuse me -- the instruments they were 

packaged into to be sold to investors.  

I was asked to also review all the offering 

documents; that is, documents that were sent to prospective 

investors on the instruments that had been created.  I was 

asked to review all of those -- all of those documents.  

I was also asked to review trading records of 
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various asset managers who had purchased various securities 

and examine whether they had made or lost money.  

I was also asked to look at what information -- 

asset managers are very keen to analyze information -- what 

information was available at the time of the securities' 

offerings that would have been publicly available to an 

investor, as well as what information was disclosed in the 

offering memorandum. 

And, finally, I've been asked to come here today to 

provide testimony and hopefully lay out some of these complex 

financial concepts in a more straightforward way. 

THE COURT:  Are loan participation notes securities?  

THE WITNESS:  I'm not a lawyer, Your Honor, but my 

understanding is they are securities, but the other two 

instruments in this case -- Proindicus and MAM -- were not. 

THE COURT:  But loan participation notes 

generically, in your view, are securities. 

THE WITNESS:  Again, I'm not a lawyer, Your Honor, 

but that is my view. 

THE COURT:  Okay.  

Go ahead. 

BY MS. DONNELLY:

Q So did you do all of the work that you just described?  

And I understand that you are in the middle of that 

final point about testifying.   
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Other than that, have you done all the work? 

A Yes.  It was a lot of work, a lot of documents. 

Q Have you spent a lot of time on it? 

A I have.  Approximately 300 hours. 

Q Are you being paid for your work? 

A Yes. 

Q What do you charge for your time? 

A $750 per hour. 

Q Do you understand that to be a typical rate for an expert 

witness in a case like this? 

A I do. 

MS. DONNELLY:  Your Honor, at this time the defense 

would move to admit a number of exhibits to which I understand 

there will not be any objection, and if I could just read them 

into the record all at once?  

THE COURT:  Yes.  Please do that slowly, and then I 

will have the court reporter read it back to make sure we are 

all on the same page, and then I will ask for any objections 

from the Government.  So take your time, read them out loud.  

This is part of what we are trying to do to speed 

things up, ladies and gentlemen of the jury.

Go ahead.

MS. DONNELLY:  Government's Exhibit 12. 

MR. MEHTA:  If we can just see it on the screen, 

Your Honor; can we do that?
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THE COURT:  See what I mean?  

Why don't you read them off and then display them, 

and then we'll see if there's any objection.  Read the numbers 

first and then go back through as the court reporter is 

reading them again and you can display them.  That doesn't 

have to be done orally.  All right? 

So we are trying to speed this up.

Okay.

MS. DONNELLY:  Government's Exhibit 12, the next one 

is Government's Exhibit 204, then Government's Exhibit 218, 

then Defense Exhibit 11013, Defense Exhibit 11016, Defense 

Exhibit 11017, Defense Exhibit 11018, Defense Exhibit 11019, 

Defense Exhibit 11020, Defense Exhibit 11021, Defense 

Exhibit 11029, Defense Exhibit 11030, Defense Exhibit 11031, 

Defense Exhibit 11034, Defense Exhibit 11536.  

That's it. 

THE COURT:  All right.  

Now, Madam Reporter, what I want you to do is to 

slowly read back the numbers that were called out, and, 

Counsel, I want you to display to the Government the 

particular document as Madam Reporter calls out the number.  

After -- wait a minute, wait a minute -- after that 

process has concluded, I will then ask the Government if they 

have any objections to any of the exhibits that have been 

shown, but you can't interrupt the process by saying objection 
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or no objection as Madam Reporter is reading it back.  Just 

silently make your notes, Counsel, as she calls out the 

numbers -- Madam Reporter calls out the numbers.  And then 

once she's done that, she will be able to resume taking any 

objections or lack of objection.  Okay?  So let's do that.  

Madam Reporter, go back and slowly read out the 

numbers.  Okay?  

Thank you. 

(Record read.) 

MR. MEHTA:  No objection to any, Your Honor.  I just 

want to see GX12. 

THE COURT:  Would you show GX12 again, please?   

(Pause.) 

THE COURT:  So you are being shown that in hardcopy, 

GX12.  

Is that the only one you had an issue with, Counsel?  

MR. MEHTA:  No, objection, Your Honor. 

THE COURT:  No objection to any of the documents 

that were just called out; is that correct?  

MR. MEHTA:  Correct, Your Honor. 

THE COURT:  Okay.

You may publish any and all of them to the jury.  

You don't have to ask permission to publish them again; they 

are in evidence.  

Roll the tape.  
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(Government's Exhibit 12, Government's Exhibit 204, 

Government's Exhibit 218, Defense Exhibit 11013, Defense 

Exhibit 11016, Defense Exhibit 11017, Defense Exhibit 11018, 

Defense Exhibit 11019, Defense Exhibit 11020, Defense 

Exhibit 11021, Defense Exhibit 11029, Defense Exhibit 11030, 

Defense Exhibit 11031, Defense Exhibit 11034, Defense 

Exhibit 11536 received in evidence.) 

BY MS. DONNELLY:

Q Mr. Hinman, did you prepare a presentation in order to 

help the jury understand your testimony today? 

A I did. 

Q And did Mr. McLeod and his colleagues assist you in 

preparing the slides that are in the presentation? 

A They did. 

Q They helped you with the graphics and things like that? 

A That's correct. 

MS. DONNELLY:  Your Honor, at this time, we would 

seek permission to publish during Mr. Hinman's testimony and 

for demonstrative purposes only what has been marked as 

Defense Exhibit 11201.  

THE COURT:  Any objection for demonstrative purposes 

only to the defense exhibit that's just been identified?  

MR. MEHTA:  No objection. 

THE COURT:  It is for demonstrative purposes only 

admitted.  You can see it, but you can't take it home.
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Okay. 

(Defense Exhibit 11201 received in evidence.) 

(The above-referred to exhibit was published.) 

BY MS. DONNELLY:

Q Mr. Hinman, can you please give the jury a quick roadmap 

as to the topics that you intend to testify about today? 

A Yes.  

I have structured my testimony into four categories 

and the first is -- I'm going to explain what is -- what's 

involved in buying emerging market debt and some of the risks 

of doing so; and then I'll give you a window into the process 

that investors go through in deciding to buy emerging market 

debt, the risk reward assessment that they make on individual 

securities, as well as what type of information an investor 

would consider when making a purchase or sell decision.  

Then I'll discuss the debts at issue in this case, 

how they came to be as loans, and the process at which they 

were converted into instruments that investors could buy.  

And, finally, I'll examine investor profits of 

several investors in the EMATUM LPNs and discuss how decisions 

of individual investors would impact the total profits on the 

securities they held, as well as how they -- profits are 

calculated. 

And I'll conclude by making a calculation for an 

investor who purchased the EMATUM LPNs at inception from 

erwan seznec

erwan seznec

erwan seznec

erwan seznec
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Credit Suisse and held those LPNs through this week, what that 

investor's total return would have been. 

Q Mr. Hinman, would it assist you to have a hardcopy of 

your presentation with you during your testimony? 

A Yes. 

THE COURT:  Mr. Jackson, would you please be good 

enough to bring that up to Mr. Hinman?  

Thank you.  Thank you very much, sir. 

THE COURTROOM DEPUTY:  You're welcome, Judge.  

BY MS. DONNELLY:

Q Mr. Hinman, the first topic is buying emerging market 

debt.  

Have you prepared slides to help illustrate for the 

jury what that means? 

A I have. 

Q What's the first step in the process of buying debt? 

A The first step in buying debt is the creation of the 

underlying loan itself.  I've created a very simple example 

whereby a bank is making a thousand dollar loan to a borrower.  

The maturity of the loan is one year; that's how long the 

borrower has to pay the loan back.  The face value or 

principle is $1,000 -- just a fancy way of saying the loan 

amount -- and the interest rate is 10 percent annually. 

Q What's the next step? 

A The next step is at the conclusion of the loan -- the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hinman - Direct - Ms. Donnelly

Denise Parisi, RPR, CRR 
Official Court Reporter

3937

first slide happened at the inception of the loan.  At the 

conclusion of the loan, the borrower will repay the bank 

$1,000 plus $100 in interest, and the hundred dollars in 

interest is calculated by multiplying the interest rate -- 

10 percent -- times the face value or the amount of the loan; 

and the borrower does this at the maturity of the loan, which 

is one year after the borrower borrow the money, and on that 

transaction, the bank will realize a profit of $100. 

Q So so far we've only discussed an ordinary loan, correct?

A Correct. 

Q An investor like you has not entered the picture yet.  

A That's correct. 

Q What happens when an investor like you enters the 

picture? 

A Yeah, this slide depicts what happens when an investor 

buys a loan.  

Let's assume that after the loan is made the bank 

does not want to hold the loan anymore, which means the bank 

doesn't want the risk the borrower will not repay the loan and 

it chooses to sell the loan to an investor.  The bank chooses 

to sell the loan to the investor at $1,010.  On that sale, the 

bank would realize an immediate profit of $10 and the debt 

investor would step into the bank's shoes, meaning the debt 

investor would have the right to receive all payments -- 

principle and interest -- that come from the borrower. 
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Q And what would happen next? 

A At the conclusion of the loan, unlike two slides ago, the 

borrower will repay the loan, but instead of paying the bank, 

the borrower will pay the investor because the investor 

purchased the rights to get the payments associated with the 

loan.  

Again, the borrower repays the same amount, $1,000 

in principle, the amount borrowed, plus $100 of interest to 

the debt investor.  

Because the debt investor bought the loan at $1,010 

and was repaid $1,100, the debt investor would realize a $90 

profit on this transaction.  

Importantly, all of this assumes that the borrower 

does not default on the loan. 

Q What does it mean to default on a loan? 

A Default on the loan is simply not making some of the 

schedule payments. 

Q And what happens once a default occurs? 

A When a default occurs, a loan is often restructured, and 

that's just a way of saying that the original loan terms are 

changed into new terms that the borrower can afford.  

For example, perhaps the borrower will get a longer 

amount of time to repay the debt or the interest rate or face 

value terms might be changed.  That's what's referred to as a 

restructuring.  
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Q In your line of business, are defaults and restructurings 

common? 

A Yes.  

In emerging market debt, restructurings are 

pervasive.  

Some of the research that I reviewed in this case 

showed there had been over 600 sovereign restructurings since 

1950, and I've put some examples on this slide for everyone to 

see. 

Q Could you now add Mozambique to this slide as an example 

of a sovereign that has since defaulted and restructured? 

A Yes. 

Q I would like to talk about the actual kind of debt that 

you used to trade.  You said earlier that your expertise was 

in buying and selling emerging market debt.  What is that? 

A Emerging market debt is simply debt from an emerging 

market country.  It generally comes in two forms:  The debt 

that's directly borrowed by the Government is called sovereign 

debt, and the debt that's borrowed by the companies operating 

within emerging markets is called emerging market corporate 

debt. 

Q So what's an emerging market country? 

A An emerging market country is one that's not developed, 

one that has a unique set of risks associated with it; the 

countries are generally poor and have unproven capital markets 
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and legal and political systems. 

Q Can you give the jury an example of a developed country 

and an example of an emerging market country? 

A An example of a developed country would be the United 

States.  An example of an emerging market country would be 

Argentina. 

Q Is there a specific threshold that a country has to meet 

in order to be considered an emerging market country? 

A No, not necessarily.  It's really a continuum.  There's 

actually no standard agreed-upon list of emerging market 

countries.  There are some that are on the fringe of the 

emerging market universe, and these are called frontier 

markets.  

And then there are those that are very close to 

being developed market countries such as China.  There's a 

disagreement in the market of whether China is actually an 

emerging market because it has many of the characteristics of 

being a developed market. 

Q You mentioned frontier markets.  Is that a subcategory 

within the emerging market category? 

A It is.  

The smallest and often riskiest component of the 

emerging market universe is often referred to as frontier 

market. 

Q And have you prepared a slide for the jury to give them 
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some examples of frontier market countries? 

A I have. 

Q Can you explain for the jury what they are looking at? 

A Yeah.  

This is obviously a map of the world, excluding 

North, Central, and South America, and the developed market 

countries are in gray; emerging market countries, which are 

considered not frontier emerging markets are in the more 

orange, pinkish color; and the darker brown color are the 

countries that are considered frontier markets.  

This is not meant to be an exhaustive list; it's 

merely some examples of what would be considered emerging and 

frontier countries.  There are frontier countries in Central 

Asia, as well as the Middle East, and of course Africa.  Most 

of Sub-Saharan Africa is considered a frontier market, 

including, of course, Mozambique, which I've highlighted on 

this slide. 

Q When an investor decides to put his money in a frontier 

market country, is there a risk that he won't get it back? 

A Absolutely.  There are a lot of risks associated with 

frontier market investment. 

Q And have you prepared a slide that describes some of 

those risks? 

A I have. 

(Continued on the following page.)  
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DIRECT EXAMINATION

BY MS. DONNELLY: 

Q Can you briefly describe for the jury why frontier 

markets may fail -- may fail to repay their debt to an 

investor like you?

A Yes, there are four reasons -- there are more than four 

reasons, but I've laid out four reasons here.  One is 

political instability -- 

Q What does that mean?

A -- in frontier market countries.  

We make assumptions in developed market countries 

where most investors do, there is a peaceful transition of 

power when there are free elections.  That's not the case in 

many frontier markets.  There's often cases of political 

violence, coups.  You don't want to wake up one morning as an 

investor and find out that the government's been overthrown by 

a rebel leader and that rebel leader doesn't have on its 

priority list to pay you back.

Q What about factor number two?

A Yes.  The other is local currency.  It's very important 

because many frontier market countries borrow U.S. dollars it 

affects often used as the functional currency of finance in 

the world, but economies of frontier markets are not in U.S. 

dollars.  So if a local currency value, the value of their 

entire economy is based on, if the value of that currency 
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declines relative to the U.S. dollar, debt gets more expensive 

for that country and it's a risk that needs to be taken into 

account.

Q So that's complicated, are you able to give the jury an 

example that is perhaps a little bit more familiar. 

A Yeah, let's say that you're a Mexican citizen and you 

want to come to New York on vacation and see the Brooklyn 

Bridge and the Statute of Liberty and all the great things 

that New York City has to offer, and you go on this vacation 

and exchange your currency in which your salary is denominated 

in and you live off of Mexican pesos you would exchange that 

to dollars.  And let's say that the Mexican peso/dollar 

exchange rate was 20-to-1 when you decided to go on vacation, 

so for a U.S. dollar you would have to spend 20 Mexican pesos.  

You had a great time with your family and you decided to come 

back next year, but next year the Mexican peso is 30 to the 

U.S. dollar.  Your vacation, as a Mexican citizen, just got 

50 percent more expensive because now you have to exchange 30 

Mexican pesos for each U.S. dollar.  

The same concept applies when frontier markets are 

borrowing in U.S. dollars.

Q I also note the lack of infrastructure can be a reason 

why frontier markets may fail to repay their debts.   

Can you explain that. 

A Yeah, it's things we take for granted in developed market 
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countries that the roads and the trains and the airports will 

generally work.  If you'd -- in emerging markets that's not 

always the case.  For example, something simple as a heavy 

rainstorm could wash out unpaved roads in frontier markets 

making them unpassable, causing disruption such as trucks get 

stuck in the mud and food that was on the trucks rots and 

can't get to market, people can't get to work.  Let's say 

there were some supplies were being transferred to a factory, 

and that can't be delivered to the factory so the factory has 

to shut down, these are real world occurrences in frontier 

markets.

Q Even if all those things happen, the truck breaks down, 

the supplies don't get delivered, why does that make it more 

likely that the country won't repay someone like you?

A Yeah, the government itself needs to have the money to 

repay you and the government gets its money from taxes, which 

generally are higher when economic activity is more robust.  

And if the plant shut down and the grocery stores have to 

close, economic activity will decline.  And while it's not a 

one-to-one ratio, tax revenue will also decline potentially 

impeding the ability of the government to pay you back.

Q What's the fourth reason why there is a risk of -- that a 

frontier market country will not repay its debts?

A Government corruption.

Q What do you mean by that?  
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A Frontier market countries are known to have a serious 

corruption problem, where bribes and kickbacks are often 

needed to be paid to have public officials actually do the 

jobs that they are paid a salary to do.

Q Is there a word other than corruption that investors like 

you use to describe this risk?

A Yeah.  In the asset management business we don't talk 

about corruption directly a lot, but we called it leakage.  

Part of your risk/reward assessment you go through as an asset 

manager when looking at frontier market or emerging market 

investments is how much of the money borrowed was going to 

leak out to purposes it wasn't borrowed for.  Being redirected 

for things like bribes and kickbacks.  It happens and you need 

to recognize it as an emerging market investor and take it 

into account when making your investment decision.

THE COURT:  In Brooklyn we call that "It fell off 

the truck" analogy. 

THE WITNESS:  Similar in emerging markets, Your 

Honor.

THE COURT:  Go ahead.

BY MS. DONNELLY:

Q Given all of these risks, why would any investigator ever 

choose to invest in a frontier market investment?

A To make money of course.

Q How do you make money in a frontier market country?
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A Well, it really gets to the essence of what it means to 

the portfolio manager and investor.  Investors go through a 

process called a risk versus reward analysis and they look at 

all the risk and those are things that might occur that could 

cause you not to get paid back, and then look at the rewards, 

things that could occur or are occurring that make it likely 

you get paid back.  So an investor weighs the risks and the 

rewards and comes to the determination whether they should 

invest in the securities at hand.

Q And are investors paid more handsomely to invest in 

frontier market investments than they would be to invest in 

developed market investments?

A Yes, generally, the riskier the investments that a fund 

invest in, the higher the fees the manager could charge.

Q Can you give the jury an example. 

A Yeah.  For example, investors in -- investors are putting 

their money in funds aren't going to be pay investment 

advisors a lot of money to invest in Denmark.

Q Why?

A Because Denmark doesn't pay anything and it's viewed as 

very safe.  At the time of the LPN offerings, Denmark paid one 

and a half percent approximately in return.  Those securities 

can be acquired on a very cheap basis or directly from 

individuals themselves because Denmark's viewed as a very 

safe, non-corrupt country.
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Q And you said Denmark -- an investment in Denmark was 

paying what interest rate?

A Roughly one and a half percent at the time of the LPN 

offering.

Q And the LPNs were offering what rate?

A The LPNs came out at eight and a half, so it's many times 

higher, over five times higher you could have made money on 

the LPNs relative to Denmark.  This gets at the essence of 

what we do as portfolio managers.  People want to make higher 

returns and we're there to analyze the risk of not getting 

paid back and the risk of making money relative to something 

that's considered fairly risk free such as Denmark or U.S. 

Treasuries.

Q Just to be clear, why did you choose Denmark as an 

example?

A I chose Denmark in this case because according to many 

perception of corruption surveys, Denmark is viewed as one of 

the least corrupt countries in the world.

Q And its investments don't pay very much?

A No, the investments reflect that by paying a very low 

return.

Q Would your clients have had a reaction to you investing 

their money in the Danish debt?

A Yeah, a negative one.  I was charging them high fees to 

invest in very risky securities with the idea we'd make them a 
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lot of money.  It wouldn't have been a pleasant conversation 

for me to explain why we're investing in Denmark.

Q Did you routinely invest your client's money in corrupt 

countries?

A Yes, that's part of the job as an emerging market debt 

investor.

Q Did your clients know you were doing that?

A Yes, that's what they hired us to do.

Q Now you've talked a bit about a risk versus reward 

assessment, and you've explained a little bit about what that 

is, weighed the risks versus rewards.  In connection with your 

testimony today, did you put together a risk versus reward 

analysis for Mozambique based on the information that would 

have been publicly available to investors in 2013 when these 

investments were first offered?

A I did.

Q Did you prepare a slide you'll be using today to 

illustrate your analysis?

A I did prepare a slide.  This is not meant to be an 

exhaustive list by any means, but I separated the slide into 

two sides that you'll see.  On the left side highlighted in 

red are the risks.  These are some of the risks associated 

with investing in Mozambique.  Again, this is not meant to be 

an exhaustive list but these are the reasons, some of the 

reasons that you might not be paid back investing in 
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Mozambique.

Q I realize it's not filled in yet, but what's going to be 

on the right-hand side in the blue column?

A The right side is the rewards.  In 2013, Mozambique had a 

lot of positives, had a lot things going for it that if those 

things continued or got better, it would have factored into an 

investor's analysis of whether it was worth the risk to invest 

in Mozambican debt.

Q We'll talk about those in a moment.  Let's start with the 

factors on left-hand side, those that made repayment less 

likely.  

Can you explain for the jury the first factor that 

made repayment less likely?

A Yeah, all three of the projects were start-ups.  They 

haven't done this before, they were unproven, untested 

ventures.  While it look liked that they were potentially 

lucrative in their business strategy, there was no operating 

history to analyze to make a determination on the merits of 

these companies.

Q And did investors know that these were startup companies?

A Yes.  It was disclosed in the offering materials.

Q What's the second factor that made repayment less likely 

that would have been known to investors in 2013?  

A Again, the weakness of Mozambique's currency.  You recall 

the family that lived in Mexico.  Mozambique's currency was 
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going down from their perspective even though the instruments, 

such as the LPNs paid a fixed rate of interest, from their 

perspective, Mozambique's perspective, their debt was getting 

more expensive, less affordable, raising the probability that 

an investor might not get paid back.

Q What about the third factor, uprisings by rebel groups?

A Yes.  Up until the time of the offering for a frontier 

market country there had been a fairly stable political 

situation in Mozambique, but there were rebel uprisings and 

any government overthrow or coup or things of that nature 

would increase the probability that investors didn't get 

timely payment of principal and interest.

Q What's the next factor on your list?

A This was new to Mozambique, they never had an 

international bond and when you do something for the first 

time sometimes you don't know, you don't get it right.

Q How about the last factor, what is the last factor that 

made repayment less likely?

A Endemic corruption and bribery.  It was well known that 

Mozambique was -- bribery was common in the ordinary course of 

business and government officials routinely took bribes and 

accepted kickbacks to approve public works projects.  And all 

three of these projects were public works projects.

THE COURT:  One of things we routinely do is allow 

our jurors to have a comfort break, so we're going to take one 
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for 15 minutes, then we're going to return.  

Sir, do not talk with anyone about your testimony 

during the break.  

Ladies and gentlemen of the jury, do not discuss the 

case yet, we're moving towards the end of the case but we're 

not there yet, so thank you.  See you in 15 minutes.

(Jury exits courtroom.) 

THE COURT:  Thank you.  You may leave the courtroom 

now, sir, I appreciate it.  Ladies and gentlemen, you may be 

seated.  

(Whereupon the witness was excused.) 

THE COURT:  Do we have any issues to discuss while 

the defendant is present, the witness is leaving the courtroom 

and the defendant is still present, any issues from the 

government.

MR. BINI:  Not for the government, Your Honor.

THE COURT:  From defense counsel.

MR. SCHACHTER:  No, Your Honor.

THE COURT:  All right.  Enjoy your 15-minute break, 

we'll see you then.

MR. BINI:  Thank you.

MR. JACKSON:  Thank you.

(Recess.)  

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz 

presiding.
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THE COURT:  Thank you.  We have the appearances.  

Please be seated.  While we are having the defendant produced, 

do we have any procedural issues to address in the absence of 

the jury and once the defendant is back, which will be 

momentarily, in the presence of the defendant.  If we have 

something we may want to hold off a minute until he is back. 

Welcome back, sir.  

THE DEFENDANT:  Thank you.

THE COURT:  Do we have anything now the defendant is 

present, anything from the government.

MR. BINI:  No, Your Honor.

THE COURT:  Defense.

MR. JACKSON:  No, Your Honor.

THE COURT:  Can we have the witness back, please.  

Thank you, sir. 

Mr. Jackson, would you tell the CSO to bring the 

jury in please.  We'll bring in the jury in a moment, sir, 

then we'll resume your testimony.  You can come back to your 

position.

(Jury enters courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  Once again, I appreciate your promptness.  Please 

be seated.  

I'm going to ask the witness, sir -- please sit 

down -- did you speak with anyone about your testimony during 
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the break, Mr. Hinman? 

THE WITNESS:  I did not, Your Honor.

THE COURT:  Thank you, sir.  Please continue, 

counsel.

BY MS. DONNELLY:

Q Mr. Hinman, before the break we were speaking about 

corruption and bribery in Mozambique.  How serious of a risk 

was corruption and bribery in your view?

A Very serious.

Q Was there any publicly available information that warned 

investors that corruption and bribery in Mozambique was 

rampant?

A There was an enormous amount of information.

Q And have you reviewed that information in preparation for 

your testimony today?

A I have.

Q And have you selected a handful of what was available to 

present to the jury today?

A Yes.

Q And have you excerpted portions of what was available and 

put them on slides?

A Yes, I excerpted and highlighted.

Q And even though your presentation is just for 

demonstrative purposes, do you understand that the excerpted 

material that's in your presentation is based on exhibits that 
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are in evidence in this case?

A That's my understanding.

Q Let's look at the first piece of publicly available 

information. 

THE COURT:  Would you dim the lights a bit, 

Mr. Jackson, so it will be more visible for the jurors in the 

back row there.  Thank you.  

Is that better, ladies and gentlemen?  Thanks, go 

ahead.

BY MS. DONNELLY:

Q Mr. Hinman, what are we looking at?

A We're looking at a Corruption Perceptions Index from 

2012.  It was compiled by a nonprofit, nongovernmental 

organization called Transparency International and they give 

most countries in the world a corruption score.

Q Now, before we talk about the score, why are we looking 

at an index from 2012?

A This would have been the most up-to-date index from this 

organization at the time that the instruments in this case 

were offered to investors.

Q And was this information available on Google?

A It was.

Q So why did you choose this particular index to present to 

the jury?

A This particular index highlighted how serious corruption 
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was in Mozambique.

Q And did Transparency International assign a score to 

various countries?

A Yes.  This was based on their perception and they 

assigned Mozambique a score of 31.

Q And what's a country that investors would have generally 

perceived to be very corrupt?

A Let's take Russia, for example, it had a score that, in 

my opinion, is immaterially different from Mozambique.  Russia 

is known to most investors, if not every investor, to be a 

very corrupt country and it had a similar score to that of 

Mozambique.

Q Earlier we discussed Denmark, what score did Denmark 

have?

A On a zero to a hundred scale Denmark got a 90, which is 

tied for first along with Finland and New Zealand.

Q Does first mean that Denmark is the most corrupt country 

in the entire world?

A No, it's the least corrupt or most clean.

Q And what number was Mozambique? 

A Mozambique got a 31.

Q It got a 31 and does it say that it was 123rd in the 

world?

A Yes.

Q Was there information beyond this index that would have 
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alerted investors to the fact that Mozambique was perceived to 

be a very corrupt country?

A There was an avalanche of public information on 

corruption, bribes and kickbacks in Mozambique.

Q Looking at an additional slide.  Mr. Hinman, what are we 

looking at here?

A This is a report compiled by an anticorruption resource 

center and it's specifically about Mozambique.

Q Is this the whole report?

A No, these are exerted pages and my highlights on those 

pages.

Q Why did you pick these particular passages to highlight 

for the jury?

A Because any investor who would have done her homework 

would have known that companies in Mozambique paid bribes as 

part of securing government contracts.  You can see that noted 

in the bottom right highlight.  37 percent of companies 

surveyed expected to give bribes to secure a government -- or 

to give gifts to secure a government contract.  

Q Is there anything else in this report that you thought 

was particularly notable? 

A Yes, the survey even indicated that respondents mention a 

specific dollar amount associated with bribes that were 

expected to be paid as a percentage of the contract value.

THE COURT:  In your view, sir, is there no 
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difference in what a gift is in this context than what a bribe 

or a kickback is, you used them interchangeably. 

THE WITNESS:  Yes.

THE COURT:  Go ahead. 

THE WITNESS:  Yes, Your Honor.

Q And right above the section that I think you've been 

reading from, you highlighted another section.  What was the 

reason for highlighting that earlier top section?

A Again, investors had done very simple homework, alls you 

had to do is open a Google browser, type in Mozambican 

corruption, get a big pot of coffee and you start reading to 

find these reports.  And the other passage that I highlighted 

slightly above the one I just indicated, it would have given 

notice to investors that gifts and kickbacks are part of the 

public procurement process in Mozambique.

Q Were there reports beyond this one you could have found 

via Google that discussed corruption in Mozambique?

A Yes, there were.

Q Is this an additional example that you've chosen to bring 

to the jury's attention?  

A Yes, it's for the same year, 2012.  It's also on the 

country of Mozambique and but it was compiled by a different 

organization.  Of course it has an acronym BTI.

Q Are these excerpts that you chose to highlight for the 

jury?
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A Yes.  Excerpts and highlights.

Q And why did you choose these passages to bring to the 

jury's attention? 

A Again, an investor who had done her homework would have 

been aware of the fact that government officials had stakes in 

businesses over which they had influence and the power to 

grant contracts and regulate.

Q How about the bottom passage you highlighted a sentence 

at the very bottom.  Why did you bring that sentence to the 

jury's attention?

A Yeah, well investors might have read about corruption 

laws being enforced in Mozambique, this sentence indicates 

that enforcement was selective and often based on political 

vendettas rather than any true sense of trying to eliminate 

corruption. 

Q Is there another article you chose to bring to the jury's 

attention? 

A Yes.  This one is I highlighted the top portion because 

the title of the piece is Mozambique's Mr. Guebusiness and the 

president at the time of the securities being offered in this 

case was name is Mr. Guebuza and they titled Mr. Guebusiness 

is this article.

Q It's a play on words?

A It is.

Q And what take away would an investor have gotten if they 
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had read this article?

A Again, an investor did their research, and this is public 

information, would have been able to see that the government 

was very involved in having ownership stakes as well as 

apparently most of the immediate family of the president in 

having the economic interest in companies that they influenced 

as part of their political positions.

Q Is this an additional passage from that same article?

A Yeah, another catchy title, this one is specifically 

discussing a public works project in which a company in 

Mozambique a state investment corporation owned by the 

government is acquiring a 150 new buses and while these buses 

were built outside of Mozambique their evidently distributed 

by a local subsidiary in which the president owned a 

25 percent stake.

Q And in addition to this information, was information 

publicly available concerning schemes to enrich himself by 

Manuel Chang, the finance minister?

A Yes.

Q Now earlier you said that you had reviewed the offering 

documents for each of the Mozambican debt products, what do 

you mean by offering documents?

A Offering documents are the big, thick stacks of paper, 

prospectuses and other documents prepared by lawyers and 

investment bankers that are sent to prospective investors for 
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the offering of securities.

Q And was there any indication in the offering documents 

that were sent to investors in this case that would have 

warned them that corruption was endemic in Mozambique?

A It was very clear.

Q I'm not going to have you read them because the jury has 

seen this many times, but I'm going to click through them 

quickly and when I'm finished clicking through I'm just going 

to ask you what I've put on the screen. 

What is being displayed on this slide?

A These disclosures are very explicit.  If a potential 

investor had been living under a rock and not had access to 

the Internet or papers 10 years leading up to the offering and 

hadn't had a chance to review the abundant public information 

on bribes, kickbacks in Mozambique, the offering circular made 

it abundantly clear that there was possibility, if not a 

likelihood, that bribes would be paid in connection with this 

offering.

Q Mr. Hinman, are you familiar with the representations in 

the loan agreements in which the borrower states that the loan 

proceeds will not be used for corrupt acts?

A Yes, I'm familiar.

Q Is that what is depicted on this slide?

A Yes.

Q In your opinion, would an investor have factored these 
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contractual clauses into their risk versus reward assessment 

before purchasing the Mozambican debt instruments?

A No, we wouldn't.  An investor would not have taken this 

into consideration.

Q Why do you say that?

A It's contrary to everything an investor should have known 

about Mozambique.  A few sentences in a -- written by lawyers 

in a several hundred page document that are representing that 

Mozambique would comply with various anticorruption laws was 

not -- not important relative to what an emerging market 

investor likely knew and should have known by endemic 

corruption -- about endemic corruption in Mozambique.

Q Mr. Hinman, you, yourself, received the offering document 

connected with the LPNs, correct?

A Yes, that's my recollection.

Q And did there also come a point when you learned of 

allegations that bribes had been paid to government officials 

in connection with the EMATUM project?

A Yes.

Q Did you hear about those allegations before or after you 

were hired by Mr. Boustani?

A Before.

Q When you heard about those allegations that bribes had 

been paid, did you believe that you had been misled?

A No.  It was a risk that was disclosed 25 ways to Sunday, 
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not only in the offering documents but also publicly available 

information.  I was a sophisticated emerging market debt 

investor.  I was supposed to research information that was 

important to make an investment decision and if I'd have done 

so I would have known that bribery was a real risk in 

Mozambique and so articles coming out that there actually had 

been bribery, shouldn't have been a surprise.

Q So let's turn back to the risk versus reward assessment 

that you discussed.  We talked about all the risks and those 

risks are risks that makes repayment less likely.  Now were 

there factors that were positive about Mozambique?

A Yeah.  Completing my table on the right, these are the 

good things about Mozambique.  This is the rewards.  The 

things that made it more likely to be repaid as an investor.  

Prominent among them is rapid economic growth.  In the 10 

years leading up to the offering of instruments in this case, 

the Mozambican economy had increased by seven fold.  That is 

very rapid economic growth even for an emerging country.

Q So just to give the jury a point of comparison, how fast 

did the U.S. economy grow in that same period?

A A little over 2.5 times.

Q So how much was the Mozambican economy growing versus how 

much the U.S. economy was growing?

A Seven times versus 2.5.  It was over three times higher, 

three times as fast. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hinman - Direct - Donnelly

Georgette K. Betts, RPR, CSR, FCRR
Official Court Reporter

3963

Q What about expected performance?

A Yeah, it's also very important to getting paid back.  

You're not looking to get paid back now as an investor, you're 

looking to be paid back in the future.  So it's great that the 

economic growth had been good in the past, but what about the 

future, that's when we're going to get paid back.  We need the 

economy to continue to grow and expand and produce more tax 

revenue and make it more likely that we're going to be repaid, 

and there were estimates at the time that the Mozambican 

economy was expected to grow from after -- until $57 billion 

in size by 2023, 10 years after the offering of instruments in 

this case.

Q Were there other promising things about the Mozambican 

economy that made it more likely an investor would get repaid?

A Yes, there were two, what I call, game changing events 

that were going on in Mozambique at the time.  One, they had 

discovered enormous natural gas reservoirs off the coast of 

Mozambique, and also they were rapidly expanding their coal 

exports from their mining operations in the country.  Both of 

these were significant in projections that I reviewed are -- 

show them as having a major impact on the economy in the 

future and not necessarily in the -- right after the offerings 

were made.

Q So once an investor has considered what risks exist and 

what the positives are, what does an investor do with this 
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information?

A They go through a risks versus reward assessment related, 

for example, to the LNG exports and the coal exports.  In the 

near term there was going to be a lot of infrastructure put in 

to support those industries.  Mozambique was a country that 

didn't have a lot of paved roads, how are you going to export 

coal when you don't have paved roads and functioning 

railroads.  Those had to be built up to support these 

potentially game changing industries.  So you look at -- we'd 

assess or an investor would assess all the rewards, those 

factors more likely to get repaid, relative to the risks and 

come to a decision whether the return offered by the 

securities in this case or the instruments in this case were 

adequate given the risk/reward trade off.

Q Now could an investor who had done their homework make 

the decision that investing in Mozambique was simply not for 

them?

A Sure.  Each investor does their own independent analysis.  

Some investors came to the conclusion that rewards outweighed 

the risk.  Other investors came away with the opposite 

conclusion.

Q But in your opinion, would any investor who did choose to 

purchase the Mozambican debts do so with their eyes open?

A Yes.  There was a lot of public information about the 

risk involved and there was a lot of disclosures in the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hinman - Direct - Donnelly

Georgette K. Betts, RPR, CSR, FCRR
Official Court Reporter

3965

offering memorandum.

Q Now I'd like to talk a little bit about where the debt 

instruments that investors bought came from.  Do you know -- 

unfortunately, we are going to go back to the slide decks so 

we may have to put the lights down again.  

Do you know where the debt in this case came from?

A Yes.

Q Where did it come from?

A It was borrowed by one of three Mozambican 

government-owned entities:  Proindicus, EMATUM or Mozambique 

Asset Management also called MAM.

Q Where did these entities borrow money from?

A They borrowed money from banks, Credit Suisse and VTB.

Q And then after they borrowed that money, what happens?

A After they borrow the money the loans were, through a 

multi-transaction process, converted to instruments that 

investors could buy.

Q Was it as simple as you just made it sound?

A No, it's much more complex than that in my reading of the 

documents.

Q Are you able to describe your understanding of that 

process for the jury?

A I am.

Q Have you prepared slides to help the jury understand the 

different steps?
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A I have.

Q Let's start with Proindicus.  What's the first thing that 

happened in the Proindicus transaction? 

A The first thing that happens is there is a procurement 

contract signed; very simple.  Privinvest is going to build 

and supply ships -- 

THE COURT:  Hang on a second, I'm sorry.  You said 

Proindicus is you where you started, do you mean Privinvest 

because that's the first one on the slide, which one do you 

want to do? 

Q I'm sorry.  Do you understand that Proindicus signed a 

contract for certain vessels from a company called Privinvest?

A Yes.  Proindicus was Privinvest's customer.  This was a 

very simple business transaction, it didn't involve any of 

this finance stuff we've been talking about.

Q Was Proindicus, the Mozambican company, then involved in 

additional transactions after that supply contract was signed?

A Indeed it was.  And we all know by this point that 

Mozambique was a relatively poor country, Proindicus wanted to 

buy ships, they didn't have any money so when you want to buy 

something and you don't have any money what do you do; borrow.  

So they took out a loan from Credit Suisse International, 

called the lender here, and VTB.  Credit Suisse is a Swiss 

bank, VTB is a Russian bank and VTB is called the increase 

lender.  It agrees to lend Proindicus 622 million U.S. 
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dollars, of course there's fees involved, and those were 

borrowed in four installments, three from Credit Suisse, one 

from VTB and in turn for borrowing this money Proindicus 

agrees to pay back principal and interest.

Q And then what happens?

A In transaction 3, Credit Suisse International chops up 

the loan they made into little pieces and sells some of these 

loan pieces to international investors.

Q Do you have a list of the international investors who 

bought the Proindicus debt?

A I do.  It's on this slide.

Q Have you confirmed, before coming here today, that all of 

the entities listed there are in fact international investors?

A Yes.  They are all outside the United States.

Q Thank you.  And I notice that highlighted are two Ice 

Global Credit and Ice 3 Global Credit, do you understand that 

those are funds managed by an investment advisor based in Los 

Angeles?

A Yes.  As I stated earlier, the investor is the actual 

fund to make any investment.  The advisor directing the fund 

can be located anywhere in the world, including the United 

States, but the investor here was an Irish investor.

Q And the money that these Irish entities paid in order to 

buy a piece of the Proindicus debt, did any of that money go 

to the ship builder Privinvest?
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MR. MEHTA:  Objection.

THE COURT:  If you know.  Do you know? 

THE WITNESS:  In my review of the documents, no.  

Again, I do know none of the money went to the contractor.

Q Do you have a slide that explains your conclusion? 

A I do.

Q Can you explain for the jury what they're looking at. 

A Yes, quite simply, the contractor, Privinvest, was paid 

by Credit Suisse International before ICE Canyon's funds 

bought any of the debt that Credit Suisse chopped up in little 

pieces and sold to them.

Q Did you also do an analysis of EMATUM, the EMATUM 

transaction?

A I have.  This is the Credit Suisse portion of the EMATUM, 

the original 500 million U.S. dollars.

Q And briefly, if you can, what's the first transaction in 

the EMATUM set of transactions?

A Similar to Proindicus, there is a very simple business 

transaction, it didn't involve all this finance stuff.  It's 

just between two parties.  EMATUM who wants tuna ships and 

Privinvest who is going to build the tuna ships for them.

Q And what happened?

A EMATUM doesn't have any money, so when you don't have any 

money and you want to buy something -- 

THE COURT:  Whoa, whoa, until now you've avoided 
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Vader land, but you've just -- you stayed in Vader land now 

you're in Chris Rock, Wanda Sykes, Woody Allen land, so go 

back to that nice, modified, Alabama Lord Vader pace.  

All right, sir. 

THE WITNESS:  I will, Your Honor.

THE COURT:  Thank you.  Slow it down.  Go ahead.

A In the second transaction, because EMATUM didn't have the 

money to pay for the ships, it took out a loan from Credit 

Suisse International and in return EMATUM agreed to pay 

interest and principal to the lender.

Q Was there a transaction that happened after this?

A Yes, there was.

Q Can you describe that transaction for the jury. 

A Yeah, the transaction 3, the lender sells loan rights and 

that's just a complicated way of saying they sold their rights 

to collect principal and interest to a Dutch SPV.  Again, 

everything in finance has to have an acronym.  An SPV stands 

for special purpose vehicle.  And in return, the special 

purpose vehicle agrees to pay for those loan rights.

Q Then there is a fourth transaction, could you describe it 

for the jury?

A Yeah, the SPV creates LPNs, as we know now it stands for 

loan participation notes and then two lead managers, Credit 

Suisse Securities Europe and BNP subscribe to the LPNs and 

that simply means that they are signing up to sell them to 
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investors.

Q What's the next step?

A The next step is the lead underwriters, Credit Suisse and 

BNP sell the LPNs to non-U.S. investors for little more than 

92 cents on the dollar.

Q It says that -- excuse me.  It says that the LPNs were 

sold to non-U.S. investors, do you know why that was the case?

A Yes.  Because the LPNs were an offshore transaction.

Q And were they -- was the offering made pursuant to a 

particular rule of the Securities and Exchange Commission?

A Yes.  It's called Regulation S and it is very explicit.  

It's on the front page of the offering memorandum excerpted 

here.  Notes are being offered and sold outside the United 

States to non-U.S. persons in reliance on Regulation S under 

the Securities Act of 1933.

Q So putting aside what the words say there, in your 

experience what is a Reg S transaction?

A Reg S transactions cannot be sold to investors in the 

United States.

Q But didn't you say that you bought the LPNs from Credit 

Suisse and VTB?

A The offshore Cayman Islands hedge fund that I advised at 

SW Asset Management was the investor in the LPNs.

Q And when you -- let me turn this off for a second.  When 

you called Credit Suisse or VTB to tell them you wanted to 
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purchase the LPNs, did you tell them which entity you were 

buying on behalf of?

A I might have, but I doubt it.

Q Well then how would Credit Suisse and VTB have known that 

you weren't just buying it on behalf of a U.S. entity?

A Yeah, after a trade occurs, a group of administrative 

people, both at the asset managers as well as the investment 

bank selling the securities, work with each other in what's 

called a settlement process, and part of that process is 

allocating the trade.  Big money managers have thousands of 

accounts and the trade is done on an overall basis and then 

it's allocated into little pieces to specific funds, which 

would be the investors.

Q So let's imagine that SW didn't have a fund in the Cayman 

Islands but the broker, the guy, the salesperson at VTB 

thought that you did, what would happen?

A That error would have been caught and the trade would 

have been canceled.

Q So a trade can be canceled even though you would have 

come to an agreement already with the salesperson to buy the 

LPNs?

A Yes, it can.  It's often considered bad form and has 

reputational impacts if you do it too much as an investment 

manager, but the trade is not finalized until it settles and 

can be canceled beforehand.
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Q Can trades be canceled for a number of reasons?

A Yes.

Q Some of them are considered bad form?

A Yes, they are.

Q And are others considered not bad form?

A Yeah, the not bad form would be if you were mistakenly 

allocated a Reg S offering to a U.S. fund.  In my experience 

investment banks were very diligent about not allocating Reg S 

offerings to U.S. funds.

Q But bad form or not, you always have the option to cancel 

a trade?

A That's correct. 

(Continued on the next page.)
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DIRECT EXAMINATION (Continued) 

BY MS. DONNELLY:

Q And when did that option disappear?

A When the trade settled.

Q And can you explain for the jury what that means?   

A Yes. 

A settlement process is when the money changes 

hands.  So if I bought a security from you, we would -- I 

would hand the money out, you would hand the security out and 

we would let go at the same time.  

That's when a security is deemed to have settled.

THE COURT:  What is industry standard for time, the 

settlement and trade? 

THE WITNESS:  At the time of the securities in this 

case, Your Honor, it was three days.  

Now, that's been shortened due to technology to two 

days.  However, in new issue offerings, which is the case 

here, because those securities are new and have to be set up, 

it can be as long as two weeks.

THE COURT:  Thank you.  Go ahead.

Q The LPNs in particular, where does settlement, that 

moment where we let go at the same time, where did that happen 

with respect to purchase and sales of the LPNs?

A The LPNs happened at a European bank, based in Brussels 

called Euroclear.  
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And it's not a bank like you would go up and get 

money from their ATM machine.  It's specifically focused on 

settling securities.  That's their that role.

Q And the jury has heard a little bit about secondary 

market versus primary market.  

In all cases, were the LPNs transferred and settled 

via either Euroclear or an equivalent house called 

Clearstream?

A Yes, that's my understanding.

Q Okay.  Let's return back to the EMATUM slide that we were 

looking at.

We were talking about transaction 5, and this is 

Credit Suisse selling the LPNs to non-U.S. investors.  

Then what happens?

A In transaction 6, once nine U.S. investors get allocated 

the LPNs -- 

MS. DONNELLY:  Give me a moment, there seems to be a 

problem. 

Your Honor, may I have one moment?

THE COURT:  Yes, of course. 

(Pause.)

Q You can continue, Mr. Hinman.  I apologize.

A Yeah, transaction 5 is a primary market transaction.  

That happens on one day.  That's when the securities are 

initially sold to investors.  
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Transaction 6, because these are securities, 

investors can trade with each other in the secondary market.  

And for Reg S securities, as written into the 

regulations as I understand them, the offshore investors, for 

the first 40 days after the primary offering, can only trade 

with other non-U.S. investors.

Q Does there finally come a point when U.S. investors can 

buy the LPNs?

A Yes.  

Finally, in transaction 7, U.S. investors can buy.  

After the 40 days, which is called a seasoning period, U.S. 

investors would be table to buy the Regulation S securities 

from non-U.S. investors.

Q And is transaction 6, and transaction 7, are the 

purchases and sales that are happening in those transactions, 

are they considered secondary market trades?

A They are.

Q And let's just take transaction seven, for example.

The money that changes hands between the investor 

that are buying the security versus the investor that's 

selling the security, where is the money that changes hands, 

to whom does it go?

A The person selling the LPNs would get the money from the 

person buying the LPNs.  

Generally, asset managers don't trade directly with 
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each other.  So this would be done through a broker.  But the 

seller of the LPNs would get the proceeds from the buyer.

Q SW Cayman Islands ends up selling its LPNs, correct?

A That's correct.

Q And can you give us an example of a transaction 7 

transaction that you were involved in?

A Sure.

Q I don't have the slide, just was there a U.S. entity that 

you may have sold the LPNs to?

A Oh, yeah, we -- the way trading works is they're -- 

there's a confidentiality expected, so when we sold the -- 

some of the LPNs that we acquired at SW, we would have used a 

broker, say Goldman Sachs, and sold our bonds.  And if that 

was before the 40-day period, seasoning period, it was Goldman 

Sachs' responsibility to make sure that those investors buying 

on the other side weren't U.S. investors.  After the 40-day 

period, anyone could have bought.

Q Now, with respect to transaction 5, let's see if I can go 

backwards.  I can.

This is the sale from Credit Suisse to non-U.S. 

investors on the first day that the LPNs were issued; is that 

correct?

A That's correct.

Q And where did the money from the non-U.S. investors go?  

Or let me -- if I can rephrase.
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Did any of the money from the non-U.S. investors, 

the ones buying from Credit Suisse, did any of that money go 

to the shipbuilder, Privinvest?

A No.

Q Why do you say that? 

A Well, I prepared a slide here to show that Credit Suisse 

International pays Privinvest before receiving any investor 

money.

Q Okay, so let's spend a moment on this slide.  

There's a top part and a bottom part.  

What's happening in the top part?  

A Okay, all these transactions happened on September 11th, 

the day the securities were sold to investors.  

Throughout the day, in an incredibly complicated 

process, securities are settling all day through Euroclear, 

which we discussed earlier.  And this very simply means 

investors are putting money in Euroclear, and Credit Suisse 

Securities secured it. 

The Credit Suisse Securities Europe Limited is 

putting off the anti-Euroclear, and these are settling; money 

is changing hands, investors are sending money to Credit 

Suisse Securities Europe, and LPNs are being sent to 

investors.

Q So those 12 red investors up there, were SW Cayman 

Islands then one of those guys?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3978

A That's correct.

Q And then below, we have a part of a slide that's in blue.  

And what is the section in blue depicted?

A Yeah, this shows that at 10:27 in morning, Central 

European time, Credit Suisse International, the lender, paid 

Privinvest 446.9 million.

Q And is that before Credit Suisse International received 

money from investors?

A Yes.

Q Now, you've discussed the 500 million that Credit Suisse 

lent to VTB -- excuse me, that Credit Suisse lent to EMATUM.

Did VTB also lend money to EMATUM?

A Yes.

Q And do you have a slide that walks through the VTB 

portion of this loan?

A I do.

Q And just for time purposes, is the VTB portion of the 

transaction and the flow of funds substantially similar to the 

Credit Suisse transaction?

A Yes.

Q Let's talk about the eurobond exchange.

Did there come a point at which these LPNs, the ones 

that we've been discussing, when they ceased to exist?

A Yes, in April of 2016.

Q Why?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3979

A Because they were exchanged for eurobonds.

Q Was there a name for that transaction?

A It's called an "exchange".

Q Can you explain for the jury how that exchange worked?

A Yeah, exchanges are quite common in emerging market debt 

securities.  They generally happen in four steps. 

The first is the offer to exchange.  So the borrower 

seeking to exchange bonds would send out some type of 

document, and an offer to exchange document, and it would 

state reasons why they wanted to exchange, cite some expected 

targeted days, but also throw out some general terms of what 

they're seeking to exchange into.

Q And then so in this case, which entity sent out the offer 

to exchange?

A It was Mozambique.

Q And then after Mozambique sends out its initial offer, 

what happens?

A Yeah, this was a voluntary exchange.  So that means 

investors didn't have to exchange.  

And as part of a voluntary exchange, investors have 

a voice.  And investors would have looked at some of these 

terms and offered counter terms that they thought were more 

favorable for the investors or the funds that held the 

securities that they advised.

Q Was there a particular place where investors could air 
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the terms that they -- that they wanted or the terms that they 

thought were unacceptable?

A Yeah, there was a vote held in London.  You could have 

voted absentee electronically, but there was a vote in the law 

firm in London in which investors specifically voted on the 

exchange, and 84-and-a-half percent voted for the exchange.

Q Before we get to the vote, let me ask you about the 

negotiations between Mozambique and investors.  

Were there roadshow meetings at which negotiations 

took place?

A Yes, there was often an associated roadshow, where the 

investment bank that is hired to do the exchange, flies around 

the world and discusses with investors, often with officials 

from Mozambique, about why they are doing the exchange and the 

terms of the exchange.

Q And they can propose new terms?

A Absolutely.

THE COURT:  Where were the roadshows held? 

THE WITNESS:  The roadshows were held in a variety 

of locations.  

In this case, the eurobond exchange was both a Reg S 

and what's called Rule 144A offering.  So unlike the LPN, the 

eurobond could be offered to investors in the United States.  

Most of the meetings took place in major financial 

centers; London, New York, Los Angeles, San Francisco, et 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

 

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

3981

cetera.

THE COURT:  Were the roadshow meetings in the United 

States?

THE WITNESS:  Yes, that is my understanding.

THE COURT:  Were the roadshow meetings in the United 

States with respect to this exchange between the LPN and the 

eurobond? 

THE WITNESS:  Yes, that's my understanding.

THE COURT:  Go ahead.

Q And to be clear, have you ever seen any notes of any 

roadshow in the United States city other than New York?

A No, I have not.  That was merely for illustrative 

purposes.

Q As far as you understand it, there were two sets of 

meetings; some in London, and some in New York?

A Yes.

MR. BINI:  Objection.

THE COURT:  Do you have an understanding, sir, as to 

where the roadshows were held? 

THE WITNESS:  For? 

THE COURT:  Do you have an understanding? 

THE WITNESS:  Yes.

THE COURT:  What is your understanding? 

THE WITNESS:  My understanding for this particular 

exchange, they were only held in London and New York.
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THE COURT:  Next question. 

Q What happened -- 

THE COURT:  Objection overruled. 

Go ahead.

MS. DONNELLY:  Thank you, Your Honor. 

THE COURT:  You're welcome.

Q What happened after negotiations?  

You've already sort of -- 

A Yeah, after the -- apologies for jumping ahead. 

There was a vote held.

Q And where was the vote held?

A The vote was held in London.

Q And after the vote, what happened?

A After the vote, which was affirmed by 84-and-a-half 

percent of LPN holders, there was an exchange.

Q What does it mean to "exchange"?

A Very simply, the old LPNs are torn up and destroyed and 

cease to exist, and the holders of the LPNs now get new 

eurobonds with different terms.

THE COURT:  What happens with those who declined 

attendance, the 14 percent or 10 or so that declined?  Ten in 

this instance.

THE WITNESS:  Yes, most securities in the emerging 

markets have what's called a collective action clause, and 

that means that a certain vote threshold is exceeded, say, 

erwan seznec
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75 percent.  Even though you are in the 25 percent of that 

voted against, you would still get new eurobonds for your 

LPNs.

THE COURT:  So that in that sense, the minority can 

be, to use a technical term in Brooklyn, can be squeezed out 

and forced to take the new eurobonds if the threshold is met. 

You said earlier that these were consensual 

negotiations, but bottom line is, there is a point at which if 

a certain percentage threshold is hit, those who have declined 

to participate in the exchange are nonetheless given the 

eurobonds and the original LPNs are canceled. 

Is that how it works? 

THE WITNESS:  Your understanding is correct, Your 

Honor.  

However, if an investor didn't want to participate 

in the exchange, she could have sold the LPNs prior to the 

vote.

THE COURT:  Or they could have held them and then 

they would have gotten eurobonds in a forced exchange? 

THE WITNESS:  Correct, Your Honor.

THE COURT:  Okay.  Go ahead.

Q Did any money from investors go to shipbuilder Privinvest 

as a result of this exchange?

A No.

Q Did any investors even spend any money in this exchange?

erwan seznec

erwan seznec
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A No.

Q So just step back for one moment.  

What is a eurobond?

A A eurobond is a bond that is issued offshore by generally 

a sovereign government.

Q What were the final terms that were agreed upon with 

respect to the eurobond, how did it compare to the LPN?

A You have a very simple table.  

The interest rate was increased substantially.  The 

LPN interest rate was a shade over 6 percent.  The eurobond 

interest rate was ten-and-a-half percent.  

The maturity date was also extended from 2020 to 

2023.  

And lastly, unlike the LPNs, which paid little 

pieces of principle at various times during the loan, the 

eurobond was due completely at maturity.

Q So I understand that the LPNs were exchanged for the 

eurobond.  

But prior to that exchange, had the LPNs -- had any 

interest and principle payments related to the LPNs been 

missed?

A No.

Q Do we have a slide that describes the interest and 

principle payments? 

A I do.  This is a slide showing the principle and interest 

erwan seznec
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payment dates for the LPNs since they were issued until they 

were exchanged.  

There were two principle payouts, totaling 

156 million U.S. dollars.  And there were five interest 

payments made, totaling just shy of $130 million.

Q So at the time of the exchange, had the LPN investors 

received everything that they were entitled to?

A Yes.  LPN investors received all scheduled principle and 

interest on time, and that's all they were entitled to as 

bondholders.

Q Would an LPN holder, who had received the exchange offer 

from Mozambique, would they have known that Mozambique had 

guaranteed debt beyond the debt that was held by EMATUM, the 

fishing company?

A Yes.

Q Why do you say that?  

Do you have a slide that explains why you're saying 

that?

A I do.

Q Can you walk the jury through those slides?

A Yes.  This is an excerpt from the eurobond exchange offer 

memorandum, and it's showing that total direct public and 

publicly-guaranteed debt of Mozambique is $9.68 billion.

Q And what is the difference between direct public debt and 

publicly-guaranteed debt?
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A Direct public debt would be debt in which the borrower is 

Mozambique.  

Publicly-guaranteed debt would be another borrower 

that was guaranteed by Mozambique, such as the LPNs.

Q Or Proindicus?

A Or Proindicus.  That's also the case.

Q Now, these two things together, total direct and 

guarantee direct, what is the total amount of those two debts 

together?

A 9.68 billion U.S. dollars.

Q Was it possible to then calculate which portion of that 

was just a guaranteed part?  

So not the direct part, if you wanted to know how 

much Mozambique has in guaranteed debt, could you do that?

A Yes.  There's some simple math.

Q Do you have slide to demonstrate the math?

A I do.

Q What are we looking at in this slide?

A We're looking at here another table excerpted from the 

eurobond exchange offer.  

It's laid out in a little bit different format.  It 

shows that a direct debt by maturity year, not maturing before 

one year and two years, et cetera.  

And as an investor could have easily totaled up 

these numbers that are highlighted and figured out the total 
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direct debt of Mozambique, was $8.17 billion.

Q In that instance you have the first number, which we saw 

on the last slide, which has got both direct and guaranteed 

debt net, and using this table, you know how much of that is 

the direct portion, correct?

A That's correct.

Q So you subtract one from the other, what do you get?

A Yeah, very simple math.  

If you know the direct and guaranteed, and you know 

the direct only, the difference in those two numbers is the 

total guaranteed debt.  

Investors managing money professionally should have 

been able to make this calculation, in my opinion.

MR. BINI:  Objection.

THE COURT:  We're hearing his opinion.  Overruled.  

He's an expert.  Experts have opinions.  

You get to cross-examine on the basis of that 

opinion, right after we have our lunch break, and after the 

direct is the completed.

Ladies and gentlemen, we're going to have our lunch 

break now.  Please come back at 3:00. 

Do not talk about the case at all.  Do not talk with 

anyone during the luncheon recess, and we'll see you the 3:00.  

Thank you very much.

(Jury exits the courtroom.) 
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(The witness steps down.) 

THE COURT:  Thank you.  

The jury has left the courtroom.  The witness has 

left the witness stand.  You may be seated, ladies and 

gentlemen. 

Do we have any procedural issues to discuss in the 

absence of the jury and the absence of the witness and in the 

presence of defendant. 

Anything from the government? 

MR. BINI:  Not from the government, Your Honor.

THE COURT:  From defense counsel?

MR. DiSANTO:  Just one brief question, Your Honor. 

THE COURT:  Would you please pull the microphone 

close as you can, sir. 

MR. DiSANTO:  One brief question, Your Honor.  I 

note that the Court filed three orders this morning; one 

granting the government's letter motion on a motion in limine, 

and then two denials of two of the three letters that the 

defense filed in response to those motions in limine. 

It's our understanding that the government's motion 

was granted in its entirety, but we just wanted to seek 

clarification from the Court to ensure our understanding is 

correct.  Specifically with respect to Dr. Okongwu, Your 

Honor.

THE COURT:  Your understanding is correct.
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MR. DiSANTO:  Thank you, Your Honor.

THE COURT:  You're welcome.

Have a nice lunch everyone.

(A recess was taken at 1:49 p.m.)

 
(Continued on next page.) 
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A F T E R N O O N  S E S S I O N

(Time noted:  3:10 p.m.)

(In open court; Jury not present.) 

THE COURTROOM DEPUTY:  All rise.  

Judge Kuntz presiding.

THE COURT:  Thank you.  We have the appearances.  

You may be seated, ladies and gentlemen.

We are awaiting the production of the defendant.  

And when he's here, I will ask if we have any procedural 

issues to address before we bring in the jury and have the 

witness return to the stand.  Just wait for a second.

(Pause.) 

THE COURT:  We're just waiting for your client.  

Hang on for a minute.  I want to see if we have any 

procedural issues to address in the presence of your client, 

without the jury present, and without the witness present.

(Defendant enters the courtroom.)

THE COURT:  Thank you.  Welcome back.

All right, we have the defendant present.  We have 

all counsel present.  We are outside the presence of the jury.  

And the outside the presence of witness. 

Do we have any procedural issues to address before 

we resume? 

MR. BINI:  Not from the government, Your Honor.

THE COURT:  Defense counsel? 
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MR. SCHACHTER:  No, Your Honor.

THE COURT:  Thank you.  

You can bring the witness in. 

And, Mr. Jackson, can you tell the CSO to bring in 

the jury. 

Welcome back, sir, we're going to have the jury back 

in a minute. 

(The witness resumes the stand.) 

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  I hope you had a good lurch.  Friday afternoon, and 

we're going to have our hard stop at 5:00.  You're going to 

continue to hold me to that, I'm sure, and I will be held to 

it.  So thank you.  Please have a seat.  

And please sit down, sir.  I'm going to ask you, as 

I said I would:  Have you spoken with anyone about your 

testimony during the lunch will break? 

THE WITNESS:  No, Your Honor. 

THE COURT:  Thank you. 

Please continue your examination, counsel.

DIRECT EXAMINATION (Continued)

BY MS. DONNELLY:

Q Mr. Hinman, before lunch, we were discussing whether an 

investor would have been on notice that Mozambique had 

guaranteed loans beyond the loan made to EMATUM, the tuna 
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fishing company.  

Do you recall that's where we were?

A Yes.

Q And we had looked at the disclosure by Mozambique as to 

its total and guaranteed debt, correct?

A Correct.   

Q And what number was that?

A $9.68 billion.

Q And then we had looked at the disclosed amount of direct 

debt, correct?

A Yes.

Q And what number was that?

A 8.17 billion.

Q And I think you were about to tell us what happens when 

you take the first number and you subtract the second number?

A That's correct.  

Simple substraction gets you to the total guaranteed 

debt figure of 1.51 billion.

Q And once you have that information, would you then be on 

notice, as an LPN holder, that Mozambique had guaranteed loans 

beyond the loan to EMATUM?

MR. MEHTA:  Objection.

THE COURT:  Overruled.

A Yes, as a sophisticated investor and operating in 

emerging market debt, this would have raised a red flag and 
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something you could have asked either the underwriters or the 

issuer about.

Q And so at that time, how much of the EMATUM debt was 

guaranteed by Mozambique?

A 350 million.

Q My understanding was that the loan, taken out by EMATUM, 

was 850 million?

MR. MEHTA:  Objection.

THE COURT:  Yes, we shouldn't have your 

understanding, counsel, we should have the witness'.  So I'll 

sustain the objection as to form.  

Why don't you rephrase it.  You'll be able to get 

there, but it's not your understanding.  Go ahead.

Q Mr. Hinman, what portion of the EMATUM debt was 

guaranteed by Mozambique at this point?

A At this time, 350 million was guaranteed.

Q And is that less than the total amount of the loan that 

EMATUM took out?

A That's correct.  The total amount is 850 million.

Q And why is there a difference between those numbers?

A The IMF, an acronym for the International Monetary Fund, 

had asked Mozambique to reclassify some of the EMATUM debt as 

a direct obligation prior to these disclosures being made; 

therefore, at the time these disclosures were made, 

500 million of the EMATUM debt was classified as a direct 
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sovereign obligation, and 350 million was classified as a 

guaranteed obligation.

Q And how much of the Proindicus debt was guaranteed by 

Mozambique?

A 622 million.

Q And how much of the MAM debt was guaranteed by 

Mozambique?

A 535 million.

Q And if you add up those three guaranteed debts, what 

total do you reach?

A Simple math, it's 1.51 billion adding those numbers.

Q And is that the same number as the amount of guaranteed 

debt that was disclosed in the exchange offer?

A Yes. 

Q Now, what could an investor have done with this 

information once it happened?  In your view?

A This would have highlighted to an investor there was 

other guaranteed debt, other than the EMATUM debt.  And it 

would have led them, an asset manager operating in this space, 

would have looked at these figures and started asking 

questions because, based on these calculations, there was 

other guaranteed debt and not just EMATUM from Mozambique.

Q What if the investor asked questions and didn't like the 

answer it received?

MR. MEHTA:  Objection.
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THE COURT:  Overruled.  

His opinion as an expert, you can cross.

Q Did that -- excuse me --  

THE COURT:  I overruled the objection, so let him go 

ahead and answer the question.  

Let's read the question back, and the -- 

Madam Reporter, read the question back, and the 

witness will answer it.

(Whereupon, the record was read.)

A They didn't like the answer, the investor could have sold 

the debt.

Q Now, I think the only transaction we have not yet 

discussed is MAM.  

Do you have slides that relate to the MAM 

transaction?

A I do.

Q Can you walk the jury through these slides?

A Yes, similar to EMATUM and Proindicus, the first 

transaction was a simple procurement contract.  It was between 

a supplier of equipment, and a borrower or a customer that 

wished to buy equipment.

Q What happened next?

A In a similar to those two transactions, the borrower was 

out money, and when you don't have any money and you want to 

buy something, you can take out a loan.  
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In this case, the loan was from VTB Capital, the 

original lender, and also from BCP Macau.  

They increased the lender, and they agreed to lend 

535 million to Mozambique Asset Management, also called MAM, 

the borrower in this case.

Q Were there any transactions after this?

A No.  The lenders held the debt.  They did not sell it.

Q Mr. Hinman, I'd like to talk with you about SW's trading 

in the LPNs.

Remind the jury what SW is?

A Yeah, SW is the advisor that I cofounded, and for which I 

serve as the chief investment officer.

Q And did you, as the chief investment officer, make a 

recommendation to buy the LPNs on behalf of one of your 

clients?

A I did.  And the client was our offshore Cayman Islands 

hedge fund.

Q And how much did you buy in LPNs?

A Originally from Credit Suisse, we bought 3 million.  

Subsequently, we bought 5 million from VTB in the cap 

offering.

Q And have you seen trade tickets that reflect your 

purchase from VTB?

A I have, as part of the information I was provided in this 

case.
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(Exhibit published.) 

Q Is that the trade ticket you had seen?

A Yes, this is the trade ticket from our 5 million-dollar 

we wished to buy from VTB Capital.

Q And did SW, the Cayman Island funds -- fund did 

ultimately sell the LPNs that it had bought?

A Yes.

Q And did it sell them in the secondary market?

A We did.

(Exhibit published.) 

Q Are these the trade tickets that reflect those sales?

A Yes.

Q Have you prepared a graph that shows the market prices at 

which SW Cayman Island bought the LPNs and sold the LPNs?

A Yes.

(Exhibit published.) 

Q Is this that graph?

A Yes, it is.

Q Can you describe for the jury what they're looking at?

A Yes.  The red dots are buys.  The blue dots are sells.  

You can see our two buys at new issue.  The first on 

the very far left is from Credit Suisse.  

And the one next to it on the right, the red dot 

that is, is our subsequent new issue buy from VTB. 

And then we have five sells; each and every one at a 
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profit.

Q And is there a way for the jury to tell, from looking at 

this graph, that SW made a profit?

A Yes.  It's just math.  Each and every one of the trades 

were profitable, therefore, the entire sale had to be 

profitable.

Q And are all of the sale prices at a higher price than the 

buying prices?

A Yes.

Q And do you know how much of a profit SW made?

A Yes.

Q How much is that?

A I summarized it on this slide.  At least $380,000.

Q Now, Mr. Hinman, in connection with your testimony, have 

you analyzed whether other investors who traded the LPN made 

or lost money?

A I have.

Q How did you chose which investors to look at?

A I was provided a list by defense counsel.

Q Did any of the -- did you look at Morgan Stanley's 

trading?

A I did.

Q And the jury has seen a document called GX702.  

Are these excerpted columns from that document?

MR. MEHTA:  Objection.
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THE COURT:  Do you know what these are, sir? 

THE WITNESS:  Yes.

THE COURT:  What are these? 

THE WITNESS:  These are columns from Morgan 

Stanley's trade blotter showing their trading losses on the 

EMATUM LPNs.

THE COURT:  The objection's overruled. 

You have to ask him if he knows what they are, lay a 

foundation.  I'm overruling the objection. 

The next time you don't lay a foundation, I'll 

sustain it. 

But you won't do that the next time.

MS. DONNELLY:  Thank you, Your Honor.

THE COURT:  You're welcome.

Q Mr. Hinman, does this spreadsheet reflect a loss or a 

profit?

A This spreadsheet reflects a loss. 

Q Did Morgan Stanley receive interest payments in 

connection with its holding of the EMATUM LPNs?

A Yes.  The previous spreadsheet doesn't have the interest 

payments, but I put them in a chart here. 

They received three interest payments, and these 

were paid from the borrower on March 11th, September 11th, and 

then the following year also again on March 11th.

Q How do you know that Morgan Stanley received interest 
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payments on these days?

A Well, through calculations I've done, I've determined how 

many of the EMATUM LPNs they owned on these days.  

And I took the amount of EMATUM LPNs they held, 

divide it by the total amount outstanding.  And then I 

multiplied that by a total interest paid by EMATUM to 

calculate Morgan Stanley's share of the interest payment on 

that particular date.

Q And then at the very bottom of this slide, there's a 

calculation.  

Can you walk the jury through the calculation that's 

depicted at the bottom of this slide?

A Yes.  Morgan Stanley's total profits on the LPNs were 

$447,000.  And has two components; one, the trading losses 

that we saw on the previous slide, $169,000; and then the 

trading -- excuse me, the interest payments received of 

$617,000.  

Adding those two together, you get Morgan Stanley's 

total profits.

Q Mr. Hinman, did you also analyze records concerning ICE 

Canyon's LPN transactions?

A I did.

Q And did you prepare this summary slide?

A I did, with all these catchy ICE Canyon fund names, I 

added up their profits of $285,000 from trading.
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Q Did you also analyze the trading records associated with 

a firm called NWI?

A I did.

Q And is this the slide that you prepared to summarize your 

analysis of those records?

A It is.

Q And can you explain for the jury -- 

A Yes.

Q -- what you concluded?

A Similar calculation in the Morgan Stanley investment 

management trades.  

There are two components to total profits; one, the 

amount of money the advisor made or lost trading the bonds, 

and that's on the far left side, $3.2 million.  

And added to that, you need to add the interest 

payments received while their funds were holding the LPNs when 

interest payments were made.  That's $4.3 million.  

And, therefore, their overall profits are just over 

a million.

Q Mr. Hinman, did you also analyze whether an investor, who 

had bought the LPNs on the first day in which they were 

issued, held them through the Eurobond exchange, all the way 

until this past Monday, November 11th, 2019, would have made 

or lost money?

A Yes, I performed this calculation.  The initial buys is 
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on 9/11/13, and the valuation date is November 11th, 2019.  

An investor who originally purchased the LPNs from 

Credit Suisse on the first day possible, and held throughout 

both Eurobond exchanges, would have turned a million dollar 

original investment into $1.47 million, or 47 percent positive 

return.

Q You mentioned a two Eurobond exchanges. 

Was there a second restructuring of the Eurobond?

A Yes, there was.

Q When did that occur?

A I believe it was finalized last week.

Q And according to your analysis, an investor would have 

made a return of 47 percent, correct?

A That's correct.

MS. DONNELLY:  No further questions, Your Honor.

THE COURT:  Your witness.

MR. MEHTA:  Thank you, Your Honor.

CROSS-EXAMINATION 

BY MR. MEHTA:

Q Good afternoon, sir. 

MR. MEHTA:  Good afternoon, everyone. 

THE JURY:  Good afternoon.

Q Mr. Hinman, you work at Hinman Capital Services, right?

A That's correct.  It's a sole proprietor.  I work for 

myself.
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Q Do you have any employees?

A I do not.

Q What does your company do?

A Provides financial consulting.

Q And you're being paid $750 an hour; is that right?

A That's correct.

Q And you worked approximately 300 hours on this case?

A Correct.

Q And that's approximately $225,000; is that right?

A Approximately, yes.

Q Does that include hours you worked this week?

A I haven't submitted a bill this week so, no.

Q Approximately how much in a total amount do you intend to 

bill?

A I would estimate another 80 hours with this week.

Q You're making me do the math; aren't you?  

So another about $60,000?

THE COURT:  Bankers always make lawyers work.

Q Is that another $60,000, sir?

A Approximately, yes.

Q Fair to say that you're going to be paid approximately 

$300,000 through testimony today?

A I haven't specifically added it up, but that sounds about 

right.

Q Were you also paid for your hotel expenses?
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A I was.

Q Your airfare?

A Yes.

Q Now, have you met with defense counsel prior to today?

A I have.

Q Approximately how many hours did you meet with defense 

counsel on this case?

A Approximately 35, 40 hours.

Q You had phone calls prior to meeting with them?

A I did.

Q And altogether, approximately how many meetings and phone 

calls did you have in total?

A Expressed in hours?

Q No, in total numbers.

A Perhaps four or five phone calls, and six or seven 

meetings.

Q And you prepared these slides that you went over today?

A With the assistance of DOAR.

Q I see that, actually.  

Can we have the slides, 11201.

THE COURT:  What is "DOAR"? 

THE WITNESS:  DOAR is the graphic design firm that 

helps with kind of depict how I want something displayed and 

they would create a PowerPoint.

THE COURT:  Did you select DOAR for this purpose? 
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THE WITNESS:  I did not select DOAR.  They were 

recommended by defense counsel.

THE COURT:  Go ahead.

MR. MEHTA:  Pull up Defense Exhibit 11201, please.  

Look at bottom left, where it says "DOAR".

(Exhibit published.) 

Q I see slides these are copyrighted by DOAR.  

Do you see that?

A Yes.

Q That means that it's a DOAR property, right?

A I'm not aware.  But that seems to be what it indicates.

Q You can't make a copy of these slides without permission 

of DOAR, right? 

A I'm not sure about that.

Q Mr. Hinman -- 

THE COURT:  You can now, they are in the public 

domain, since they are exhibits, so the answer to the question 

from the judge is, sure, now you can.  They lost the copyright 

because they're exhibits. 

But anyway, you didn't ask me my opinion, and I 

don't give opinions.  Why don't we move on.

THE WITNESS:  Thank you, Your Honor.

THE COURT:  You're welcome.

Q Mr. Hinman, are you paying DOAR for these slides?

A I am not.
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Q So DOAR's being paid separately to make these slides, 

correct?

A I'm unfamiliar how DOAR is being paid.

THE COURT:  Or if they're being paid.

THE WITNESS:  Correct.  I don't know, therefore, how 

they're being paid.

Q Now, if we go to slide 6 of your presentation, you list a 

number of restructurings.  

What is the source of this information?

A This is from an IMF study.

Q And you don't break out here default with restructuring, 

correct?

A I do not.

Q Sometimes countries restructure a loan without 

defaulting, correct?

A That's correct.

Q And sometimes they default and then restructure, right?

A That's also correct.

Q Now, you list examples. 

Do you know what year the Belize restructuring was?

A I don't recall.

Q Do you recall if there was more than one?

A I don't recall.

Q Do you recall exactly three of them in the last ten 

years?

erwan seznec
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A No, that wouldn't surprise me, given it's Belize.

Q Now, on direct examination, you were -- we went over a 

series of transactions of the Proindicus loan. 

Do you remember that?

A I do.

Q And safe to say Proindicus is a syndicated loan, right?

A That's my understanding, yes.

Q Well, you reviewed documents, right?

A Yes.

Q So it's -- you reviewed documents, and based on the 

document review, it's a syndicated loan, right?

A Correct.

Q And that means it has more than one lender, right?

THE COURT:  Does syndicate, by definition, involve 

more than one lender, in your experience? 

THE WITNESS:  Yes.

THE COURT:  A sole lender you wouldn't call it a 

syndicate; would you? 

THE WITNESS:  Yes, in generally, yes.

THE COURT:  Next question.

MR. MEHTA:  Can we pull up page 19 of the slides.  

19, I'm sorry.

(Exhibit published.) 

MR. MEHTA:  The ELMO, sir.

THE COURT:  Mr. Jackson.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Hinman - Cross - Mr. Mehta

Linda Danelczyk, RPR, CSR, CCR
Official Court Reporter

4008

Don't forget to twist the mic towards you, if you're 

going to be in ELMO land as opposed whatever the other land 

is.

MR. MEHTA:  I won't make the mistake, judge. 

THE COURT:  Thank you.

Q All right.  You see here on transaction 1, the contract 

between Privinvest and Proindicus?

A Yes.

Q Do you understand Privinvest was the contractor for the 

loan, right?

A That's my understanding, yes.

Q That's the company the defendant worked for?

A Can you repeat the question, please.

THE COURT:  The company that the defendant worked 

for. 

THE WITNESS:  That's my understanding, yes.

THE COURT:  Sometimes people have problems with 

cross-examination hearing well.  So keep your voice up, 

because we don't want a repeat of what happened the other day.  

All right? 

MR. MEHTA:  Yes, Your Honor.

Q And just to be clear, that's the defendant that is paying 

you for today's testimony, correct?

A That's not my understanding.

THE COURT:  What is your understanding?  Who is 
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paying you for your time as an expert?

THE WITNESS:  I'm being paid through a firm I use to 

engage and do some analysis.  They help me with calculations 

on this case, called Analysis Group.

THE COURT:  Who is paying Analysis Group?

THE WITNESS:  My understanding is they're being paid 

by defense counsel.

THE COURT:  And defense counsel is being paid by?  

Do you have an understanding as to who is paying 

defense counsel?

THE WITNESS:  I believe, although I'm -- I believe 

that it is the contractor itself.

THE COURT:  The contractor is paying defense counsel 

to defend to Mr. Boustani?  

What is your understanding is to who is paying 

defense counsel's -- who is paying you?  Ultimately somebody 

is paying you.  Who do you think the ultimate source of the 

funds paying you your fee?  What is your understanding as an 

expert?

THE WITNESS:  My understanding is that the bills are 

being paid by Privinvest, but I can't definitively say.

THE COURT:  So if you weren't paid, who would you 

sue?  

He answered the question, okay.  You have your fee, 

your fine, you're a distinguished expert, a working man, 
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that's cool.  But you know and I know, sometimes experts when 

it comes time to get paid, have issues, so my question to you, 

which is implied by what the counsel is asking if, heaven 

forbid, you were not paid, who would you, as an expert and a 

working man sue? 

THE WITNESS:  The name on my check says Analysis 

Group.

THE COURT:  Okay.  And do you know who Analysis 

Group is a part of?  Do you have an understanding about that?  

Who is behind Analysis Group, if anyone, if you know?

THE WITNESS:  My understanding is they're a private 

company.

THE COURT:  Do you know who owns the private 

company?  Do you have an understanding as to who the owner of 

the private company? 

THE WITNESS:  I do not.

THE COURT:  All right.  Go ahead.

BY MR. MEHTA:

Q So looking at this transaction, you list the source of 

this as Government Exhibit 2.  

Do you see that on the bottom there?

A Yes.

Q Had you read that source?

A If it's cited there, I reviewed the document.

Q Do you know what that is?
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A I believe it's the procurement contract.

MR. MEHTA:  Can we look at it, please, Exhibit 2.  

Oh, I'm sorry.  Can we go back to the screen there.

THE COURT:  Mr. Jackson, push it back.

MR. MEHTA:  While we do that.  

Q Mr. Hinman, do you know how much Analysis Group is paid?

A I do not.

(Exhibit published.) 

Q Can we go to -- well, you already said this is the 

contract between the parties and Privinvest; is that right?

A Yes; in my reviewing, yes.

MR. MEHTA:  Can we go to Clause M. 

(Exhibit published.) 

MR. MEHTA:  Blow it up, sir, give you a moment to 

read M.  

I'm not going to have you read it, sir, read it to 

yourself, please, and I'll ask you a question.

(The witness is reviewing the document.)

A Okay, I read it.

Q And this clause states that the contractor, Privinvest, 

will now pay the parties, correct?

A That seems to be what the representation indicates.

MR. MEHTA:  Okay.  Can you go to the signature page 

of this document.

(Exhibit published.) 
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MR. MEHTA:  Can you blow up the signature.

Q Mr. Hinman, this is signed by Jean Boustani, the 

defendant, correct?

A That appears to be the case, yes.

Q Do you know, are you aware of this contract with 

VTB Capital?

A No, I'm not aware.

Q You weren't shown any emails by defense counsel, in the 

300 hours you worked on this case, showing this contract with 

VTB Capital?

A I might have.  I don't recall.

Q You are aware, sir, that VTB Capital invested 

$118 million in the Proindicus loan?

A I'm aware of that, yes.

Q Are you aware that this contract was with ICE Canyon?

A I don't recall being sent to ICE Canyon. 

Q You weren't shown emails by defense counsel, in the 300 

hours working on this case, showing this with ICE Canyon? 

A I might have.  I don't recall specifically.

Q And you're aware ICE Canyon invested approximately 

$15 million on behalf of its client in the Proindicus loan, 

right?

A I'm aware of that, yes. 

MR. MEHTA:  Can we go to slide defense slides 

page 20. 
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(Exhibit published.) 

MR. MEHTA:  Okay.  The ELMO, sir.

Zoom out a little bit.  

Q Mr. Hinman, you're familiar with this slide, right?

A Yes.

Q And you say:  This is foreign investors in the Proindicus 

loan, right?

A Yes.

Q And you list a number of the investors?

A Yes, they are listed here.

Q These are also lenders to the loan, right?

A That's not my understanding.

Q Well, they're a syndicated loan, right?

A It's not my understanding they're lenders.

Q It's not your understanding that these banks are not 

syndicate members of the Proindicus loan?

A My understanding, they're investors.

Q If you go to the Irish fund. 

Do you see that?

THE COURT:  Why don't you blow it up, it's a little 

tough to read.

A Yes, I see it, the highlighted funds.

Q And you see that there are two Irish funds you list 

there?

A Yes. 
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THE COURT:  Raise it up so the jury can see it, as 

well as the witness.  Go ahead.

Q These are ICE Canyon funds, right?

A They are.  Domiciled in Ireland.

Q And you were told that by defense counsel, right?

A No, I'm very familiar with these type of funds, given I 

worked on similar funds in my career.

Q I'm sorry, my question was:  Were you provided 

information about these two funds from defense counsel?

A I don't recall specific information providing these 

funds.  I recall general information about what kind of funds 

they were, and both were a collateralized loan obligation.

Q You were not provided information from defense counsel 

showing that these funds were domiciled in Ireland?  

A No, I was provided that information.

(Continued on next page.) 
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EXAMINATION BY

MR. MEHTA:

(Continuing.)

Q All right.  Were you shown the investor lists for these 

funds? 

A You mean the investors that are invested in the two 

Ice Canyon funds?  

Q Yes.  

A I knew some general information about the funds, I didn't 

know who all the specific investors were. 

THE COURT:  The question you were asked is:  Did 

defense counsel in preparing you an as expert provide you with 

a list of who the investors were in these two funds:  Ice 

Global Credit and Ice 3 Global Credit.  

Did they provide you with a list of who the 

investors are, yes or no?  

THE WITNESS:  Not that I recall. 

THE COURT:  Next question. 

Q And, you know, I guess you don't know, that 

U.S. investors invested in these funds; right? 

A Given what I understand about these funds, that wouldn't 

surprise me. 

Q In fact, Nathan Sandler, the head of Ice Canyon invested 

his own money, a U.S. citizen, in these funds, right? 

A That's my understanding. 
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Q Let's go to Page 21.  I'm sorry.  It's me.  

THE COURT:  We're going to get you poster boards 

like I used to when I tried cases.  You're a young man. 

MR. MEHTA:  That's why I became lawyer, your Honor. 

THE COURT:  I hear you.  

Q All right.  Zoom out of this.  

Mr. Hinman, on this slide, you testified that there 

are payments made by Ice Canyon, you see that, on July 8, 

2013? 

A Yes, that's when Ice Canyon invested in the Proindicus 

debt. 

Q And you know that there are subsequent payments by Credit 

Suisse from the same bank account in the July 8, 2013, 

transaction to Privinvest; right? 

A I'm not aware of that.  I don't recall. 

Q Well, defense counsel didn't know you that, in fact, on 

August 14, 2013, there's a payment from Credit Suisse from the 

same bank account listed there to the same bank account at 

Privinvest, you didn't see that? 

A Could I see the document, please. 

THE COURT:  The question is:  Did you see evidence 

of that, yes or no?  

THE WITNESS:  I don't recall. 

THE COURT:  Next. 

Q Let's go to DX -- same -- 
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THE COURT:  Poster board next time.  I'm telling 

you, it never fails. 

Q Page 7 for the record.  This is a map of half the world; 

right? 

A I can't definitely say it's half the world. 

THE COURT:  It's a poster of some of the world, can 

we agree on that?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  He's an expert, you know, don't give him 

any wiggle room on something like that.  Half the word, three 

quarters, it's not all the world.  It is what it is. 

Q It's a map of the Eastern hemisphere? 

A (Nodding.) 

THE COURT:  See, just say it's a map.  It's a 

demonstrative, the jury can see it. 

Q Now, on this slide, sir -- 

THE COURT:  Don't characterize it, he's too smart.  

He's not going to bite.  

You see the map. 

THE WITNESS:  I do, your Honor. 

THE COURT:  Next question. 

Q All right.  On this slide, you see you've indicated with 

a number of developed markets? 

A Yes. 

Q And that includes the United Kingdom? 
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A Yes. 

Q The capital is London? 

A That's my understanding, yes. 

Q As part of your 300 hours in this case, did you look into 

the risk of corruption in the United Kingdom? 

A Not specifically, no.  

THE COURT:  Generally?  

THE WITNESS:  To the extent they were ranked by 

Transparency International in the reports I reviewed, I would 

have seen their corruption score, yes.

THE COURT:  You think they're a corrupt place 

compared to others in the world?  

THE WITNESS:  In my opinion, no.  

THE COURT:  Next question. 

Q In fact, you referenced the Transparency International 

Index if you can zoom in and see where the United Kingdom is, 

it sits right above our country; right? 

A Yes, has a score of 74. 

Q No. 17 on the list? 

A Correct. 

Q You would agree with me according to this index, less 

corruption in the UK than Mozambique? 

A According to this Perception Index, and, in my opinion, 

yes. 

Q And you discussed various risks of corruption in 
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Mozambique during your direct examination; right? 

A I did. 

Q But you did not discuss the risk of corruption in London, 

did you? 

A I did not. 

Q And, in fact, the EMATUM LPN offering circular did not 

discuss the risk of corruption in the UK, did it? 

A Not that I recall. 

Q In fact, did not disclose the risk of the contractor, 

Privinvest, was paying you, would pay millions of dollars to 

bankers on the loan deal team for EMATUM, did it? 

A Repeat the question, please.  

THE COURT:  Read it back. 

(The requested portion of the record was read back 

by the Official Court Reporter.)  

THE WITNESS:  I don't recall that disclosure. 

Q You don't recall or is the answer no? 

THE COURT:  He says he didn't recall.  The jury is 

smart, they get it.  Why don't you move on. 

MR. MEHTA:  Yes, Your Honor. 

Q Let's look at the circular, actually, 207, which when we 

go back to the non-Elmo.  

THE COURT:  Just say, "The computer," right?  It's 

the computer and the Elmo, even I got that. 

MR. MEHTA:  It's my kryptonite, your Honor. 
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THE COURT:  The whatever, all right.  

Q All right.  Page 104 of the PDF, please.  Can we blow up 

the signature of Mr. Singh this is the EMATUM offering 

circular, right? 

A That is my understanding, yes. 

Q You reviewed this in connection with testimony today, 

right? 

A I did. 

Q And you don't recall whether or not this is a disclosure 

that Privinvest may pay millions of dollars in this document, 

right? 

A As I mentioned, I don't recall. 

Q Now, Mr. Singh signed this document; right? 

A That appears to be the case, yes. 

Q Okay.  And did the offering circular disclose that 

Privinvest was going to pay millions of dollars to Mr. Singh 

to get this deal approved? 

A I don't recall that disclosure. 

Q And you're aware that Mr. Singh was based in London; 

right? 

A That's my understanding, yes. 

Q That's the United Kingdom? 

A Yes. 

Q And, in fact, you discussed all this public information 

about Mozambique, do you recall that? 
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A I do. 

Q You said you needed a cup of coffee and you'd go on for 

hours; right? 

A That was what I suggested, yes. 

Q But you're not aware of any public information from the 

time of the offering that Privinvest and Jean Boustani had 

agreed to pay Surjan Singh millions of dollars in connection 

with the EMATUM loan, are you? 

A I'm not aware of public information that indicates, no.  

Q And you're not aware of any public information at the 

time of the offering that Privinvest and Jean Boustani agreed 

to pay Andrew Pearse in connection with the EMATUM loan 

transaction, are you? 

A No, I'm not aware of public information about that. 

Q You can bring that down, please.  

You testified, sir, on direct that you worked for 

SW Asset Management, do you recall that? 

A Yes. 

Q And that's an asset management firm? 

A Yes, an investment advisor. 

Q You knew, basically, you have funds you invest for? 

A Correct. 

Q And just so we all understand, a fund is a legal entity; 

right? 

A It is. 
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Q And essentially, me or you or other people can put their 

money in the fund; right? 

A Certain funds had criteria that required certain 

thresholds to be met.  But, in general, the answer to your 

question is yes. 

Q So mainly people like you; right? 

A Our fund, our offshore Cayman Islands hedge fund, was 

only available to qualified purchasers.  Every investor had to 

have a $5 million net worth. 

Q So my understanding, though, is that these are 

discretionary accounts; right? 

A Yes, we had investment discretion over the investments 

and the fund, yes. 

Q And what that means is you get to decide where the money 

goes; right? 

A That's correct.  The investment advisor does not, the 

investors.

Q Unlike a Charles Schwab broker where you call up your 

client and say, hey, I got this great deal for you, invest in 

Facebook, you don't have to do that; right? 

A We were not a broker, we were an investment advisor, so 

we had discretion over the accounts. 

Q You didn't' have to call anybody to decide when to 

invest; right? 

A No, we didn't need any outside approval assuming the 
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funds met the criteria for our -- assuming the investments met 

the fund's stated criteria, the mandate. 

Q But because you had discretion, you have what's called a 

fiduciary duty to your clients, right? 

A That's correct. 

Q And can you just tell the jury what fiduciary duty is? 

A Fiduciary duty is a concept where an advisor owes a duty, 

a standard of care, where that advisor must look after the 

client's money with the utmost care and takes steps to ensure 

that that money is invested in the manner that was stated in 

the contract. 

Q Fair to say, sir, as an experienced professional, the 

fiduciary duty of care is one of the highest legal duties 

there is? 

A I'm not a lawyer but that's my understanding. 

Q And, in fact, were you a SEC Registered Investment 

Advisor? 

A Yes. 

Q That means you're regulated by the Securities and 

Exchange Commission? 

A That's correct. 

Q And it has a number of provisions you have to make sure 

that you comply with? 

A Yes, a number, mm-hmm. 

THE COURT:  You can't say mm-hmm. 
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THE WITNESS:  Yes. 

THE COURT:  You had a compliance officer, for 

example. 

THE WITNESS:  We did.  We had a CCO.  That's an 

acronym for chief compliance officer. 

Q To make sure that you complied with all the rules and 

regulations; right? 

A That is the primary role of the chief compliance officer, 

yes. 

Q And you received training on anti-money laundering; 

right? 

A Yes, that's part of our training.  

Q Part of your KYC, Know Your Client, training? 

A That's correct.  That's an acronym for Know Your Client. 

Q You also received training on the Foreign Corrupt 

Practices Act; right? 

A I don't recall getting specific training, but I certainly 

knew what it was. 

Q Now, of course, you testified earlier that 

SW Asset Management invested in the EMATUM LPNs during that 

that testimony? 

A SW Asset Management advised our offshore hedge fund to 

invest in the EMATUM LPNs, yes.

Q You are working, as chief investment were officer at the 

time? 
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A Correct. 

Q And if we can go to Slide 36.  Actually, I want to go 

here and move back to the Elmo, sir.  

This is a trade ticket; right? 

A It is. 

Q This confirms a trade that was made on September 30, 

2013? 

A Yes, it's called a VCON ticket.  Another acronym for 

voice confirmation. 

Q This is between Ray Zuccaro and James Bonfees? 

A James Bonfees, correct. 

Q Ray Zuccaro was the cofounder SW Asset Management; right? 

A Yes. 

Q He worked with you on the EMATUM LPN? 

A Yes, he did. 

Q You and he both worked on deciding whether to invest on 

behalf of your clients? 

A That's not correct. 

Q I'm sorry.  

A That's incorrect.  I, as chief investment officer, had 

ultimate authority on all trades in all of our funds. 

Q Mr. Zuccaro had input on whether or not to invest? 

A Yes, certainly.  I valued Ray's opinion and he and I 

shared trading responsibility.  There was a lot to do with a 

very small firm and we divided trading responsibilities, and 
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obviously, on the EMATUM LPNs he was -- 

THE COURT:  Vader.  Vader. 

THE WITNESS:  Sorry.  

Q And on the EMATUM LPNs, he was the one making the trades? 

A Yes, what I've shown, yes.  That's correct.  

Q Now, you would never purposefully invest your client's 

money in illegal activity, right? 

A If I understand the question correctly, the answer is no. 

Q And you've never purposefully invested your client's 

hard-earned money in a loan where you knew that bribes were 

being paid to government officials in connection with that 

loan; right? 

A That's not my testimony. 

THE COURT:  That's not the question.  Read the 

question back. 

(The requested portion of the record was read back 

by the Official Court Reporter.) 

THE WITNESS:  That's incorrect, we have. 

Q Which loans have you purposefully invested your client's 

money where you knew for a fact that bribes were being paid in 

connection with the loan? 

A I don't recall exactly. 

THE COURT:  How about generally?  

THE WITNESS:  Generally, I can't recall. 

THE COURT:  Next question. 
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Q Did you tell your clients that you invested their money 

in loans where you knew bribes were being paid in connection 

with the loans? 

A We had disclosures in our offering memorandum that some 

of the investments that we made in the fund would be in 

countries or in companies that had a reputation for corruption 

and bribery. 

THE COURT:  That's not the question.  Read the 

question back and the answer to the question you were asked.  

This is cross-examination.  You don't get to make up the 

question that you get to answer.  

Read it back, Mr. Reporter. 

(The requested portion of the record was read back 

by the Official Court Reporter.)  

THE COURT:  Did you do that?  Did you have to tell 

the client, I'm investing your money in an entity which you 

knew bribes are being paid?  Did you ever do that?  

THE WITNESS:  I don't recall specifically telling 

one of our clients that. 

THE COURT:  Did you ever do it generally where you 

said, I'm investing money generally in entities where bribes 

have been paid?  Did you ever generally recall doing that, 

telling a client that?  

THE WITNESS:  Yes. 

THE COURT:  Okay.  Next question. 
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Q Which client? 

A I don't recall exactly. 

THE COURT:  Next question. 

Q And you never purposefully invested your client's money 

in a loan where you knew that kickbacks were being made to 

bankers on the loan deal team in connection with that loan, 

have you? 

A No, I don't recall any loans in my career where I knew 

that kickbacks were being made to bankers. 

Q You invested in the EMATUM LPNs on behalf of your 

clients; right? 

A Correct. 

Q Do you know that Ray Zuccaro told the Government that he 

would have never recommended investing in the EMATUM LPNs if 

he knew that bribes were being paid by Privinvest in 

connection with that loan?

MS. DONNELLY:  Objection. 

THE COURT:  Overruled. 

A I don't know that, no. 

Q Do you know that Ray Zuccaro never recommended investing 

in the EMATUM LPNs if he knew that Privinvest was paying 

bankers at Credit Suisse on the deal team?

MS. DONNELLY:  Objection. 

THE COURT:  Overruled. 

A I'm not aware of that. 
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Q Is it your testimony, sir, that you would have invested 

in the EMATUM LPNs, your client's heard earned money, even if 

you knew the loans were being paid for bribes and kickbacks.  

Is that your testimony today? 

A Yes. 

THE COURT:  Any more questions?  

Q And Privinvest is paying you $300,000 for testimony; 

correct? 

A Incorrect.  Privinvest isn't directly paying me. 

Q You're a CFA; right, Mr. Hinman? 

A I am. 

Q Charter Financial Accountant? 

A Incorrect.  

Q What's a CFA? 

THE COURT:  Certified, right?  

THE WITNESS:  Chartered Financial Analyst. 

THE COURT:  There you go. 

Q You have to take an exam for that? 

A Three exams. 

Q And you're tested on ethics; right? 

A That's correct. 

Q Every year you have to sign a code of ethics; right? 

A That's correct. 

Q Can we look at Government Exhibit 4022.  It's not in 

evidence.  I move it into evidence? 
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THE COURT:  Offer it. 

MR. MEHTA:  Offer it, sir. 

THE COURT:  Any objection?  

MS. DONNELLY:  No objection. 

THE COURT:  It's admitted.

(Government's Exhibit 4022 was received in evidence 

as of this date.) 

THE COURT:  You may publish to the jury. 

Is there an objection?  

MS. DONNELLY:  Could we see it, please?  

THE COURT:  Show it to your adversary.  And do you 

have any objection to GX-4022.

MS. DONNELLY:  No objection. 

THE COURT:  It's admitted.  No rhinoceri.  I just 

won a case.  

It's admitted.  You may publish. 

Q Can we scroll down a little bit?  

THE COURT:  Can we come up?  

MR. MEHTA:  Go up where it says, "Misconduct," it's 

in the middle of the page.  Right there on the right, 

misconduct.  

Q Can you read that, sir, please and to yourself and I'll 

ask you a question about it.  

A (Reading).  Okay.  I read it. 

Q It says here that you're not allowed as a member to 
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engage in any professional conduct involving dishonesty, 

fraud, or deceit.  Do you see that? 

A I do. 

Q And it's your testimony, sir, that investing your 

client's money in loans where bribes and kickbacks are being 

paid does not involve, does not involve, dishonesty, fraud, 

and deceit? 

A To be clear, Counselor, I wasn't accepting bribes and my 

understanding is that -- 

THE COURT:  Answer his question.  Read the question 

back and answer the question, okay?  There'll be redirect and 

you'll get to make your speech then.  But right now you've 

been asked a question.  

Read it back, Mr. Reporter, and answer that 

question, Mr. Expert. 

(The requested portion of the record was read back 

by the Official Court Reporter.)  

THE COURT:  Is that your testimony?  

THE WITNESS:  Repeat the question one more time. 

THE COURT:  Read it back.  I told you 

cross-examination hard of hearing problem just comes across 

witnesses sometimes. 

(The requested portion of the record was read back 

by the Official Court Reporter.)  

THE COURT:  Is that your testimony?  
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THE WITNESS:  Yes. 

THE COURT:  All right.  We're going to take a break.  

15 minutes.  

(Jury exits courtroom at 4:09 p.m.) 

THE COURT:  You can step down, sir, the jury has 

left the courtroom the witness is in the process of leaving 

the courtroom. 

(Witness leaves the witness stand.) 

THE COURT:  We're going to take a 15-minute break.  

You may be seated.  

Have a nice 15-minute break.  

MR. BINI:  Thank you. 

MR. MEHTA:  Thank you. 

(Defendant exits from courtroom at 4:11 p.m.) 

(A recess in the proceedings was taken.) 
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(In open court; jury not present.) 

THE COURT:  Are we ready to go?  

MS. MOESER:  Yes, Your Honor. 

THE COURT:  Okay.

We have appearances, the jury is still out, the 

witness is out of the room, counsel is present.  We will get 

the defendant back, please.

(Defendant enters the courtroom.)

THE COURT:  All right.  The defendant is back, we 

have all counsel of record present.  

Do we have any procedural issues to address before 

we bring the jury in for the last half hour before we adjourn 

for the weekend?  

MR. BINI:  Not from the Government. 

THE COURT:  For the defense?  

MS. DONNELLY:  Not from the defense. 

THE COURT:  All right.  

Let's get the jury in.  

Get the witness back, please.  

(Witness resumes the stand.) 

(Jury enters.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury for the last half hour before we break for the 

weekend.  

Please be seated.  
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Please be seated, Mr. Witness, and we will continue 

with the cross-examination.

MR. MEHTA:  May I proceed, Your Honor?  

THE COURT:  Sure. 

BY MR. MEHTA:

Q Mr. Hinman, you testified on direct examination about 

losses by certain entities.  

Do you recall that testimony?  

A I do. 

Q And you testified that you were provided those names by 

defense counsel, right?  

A That's correct. 

Q You looked at ICE Canyon. 

Do you recall that? 

A Yes. 

Q But you didn't look at ICE Canyon's loan and Proindicus 

and the losses there, did you? 

A I did not. 

Q Okay.  That's because ICE Canyon lost seven and a half 

million dollars in Proindicus, right? 

A I don't recall having seen that. 

Q Defense counsel never showed you information showing that 

ICE Canyon funds had, in fact, lost seven and a half million 

dollars in the Proindicus loan? 

A I don't recall having seen it. 
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Q And defense counsel never showed you AllianceBernstein 

losses either, right? 

A No, I don't -- I didn't review AllianceBernstein. 

Q And that's because AllianceBernstein and their funds lost 

$22 million in trading losses, right? 

A I don't know that to be a fact. 

Q It's also true you weren't shown that because 

AllianceBernstein, even if you account for all the bond 

payments and interest payments, lost $10 million in the EMATUM 

loans on behalf of your clients, right? 

A I don't know that to be a fact. 

Q And you weren't shown losses by VTB Capital either, were 

you? 

A Please clarify the question. 

Q Defense counsel didn't show you any documents showing 

that VTB Capital had losses for the Proindicus and MAM loans.  

A No, I don't recall having seen that. 

Q And that's because VTB Capital stands to lose hundreds of 

millions of dollars, right? 

A I don't have a basis to make that decision. 

Q Well, you know, sir, that the EMATUM loan has been 

restructured recently, right? 

A That's my understanding. 

Q But Proindicus is still in default, right? 

A My understanding is the Proindicus loan is not making 
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payments -- it's not making interest payments from the 

borrower. 

Q It's in default, right? 

A I believe it is, yes. 

Q And the MAM loan is in default, right? 

A I believe it also is, yes. 

Q And that's not in your slide deck, is it? 

A No, it was not. 

Q And you didn't include the people of Mozambique in here, 

did you? 

A I did not. 

Q And they're the guarantiers of these loans, right? 

A The government of Mozambique is, yes. 

Q It's the people of Mozambique who have to pay ultimately, 

right? 

A It's the government that's guarantor and the government 

gets some of its revenue from the people. 

Q And based on the guarantee, they're on the hook for 

$2 billion, right? 

A That's not my understanding. 

Q Mr. Hinman, while you were at SW Asset Management, there 

was a complaint filed against you by the compliance officer, 

right? 

A I don't recall that specific complaint. 

Q Showing you Government's Exhibit 4024 not in evidence.
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MR. MEHTA:  It's for the witness only, sir.  

THE COURT:  Witness, Court, and your adversary.  

Blow it up, please.  It's a little difficult to 

read.  

Thank you.  

BY MR. MEHTA:

Q Don't read it, sir.  Just take a look at it and read it 

in your mind.  

(Pause.)

Q Let me know when you're ready.

(Pause.)

A Yes, I do recall this -- 

Q Let me ask you a question, sir.  Okay.  Are you ready? 

A Yes. 

Q On April 23rd, 2015, did ^  Mr. Venable, the compliance 

officer for SW Asset Management, file a complaint involving 

you? 

A I'm not -- please clarify what you mean by complaint. 

Q Did ^  Mr. Venable, compliance officer at SW Asset 

Management, raise concerns about you to others in your 

company? 

A That seems to be the case. 

Q And the concerns were that you had doctored a research 

report, right? 

A That seems to be the allegation. 
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Q And, Mr. Hinman, after you left SW Asset Management, you 

worked for Salient Partners? 

A Yes, for just under two years. 

Q And you were laid off from there, right? 

A No, I was not. 

Q And now you work for yourself, right? 

A I do. 

MR. MEHTA:  No further questions, Your Honor. 

THE COURT:  Your witness.  

REDIRECT EXAMINATION 

BY MS. DONNELLY: 

Q Good afternoon, Mr. Hinman.  

A Good afternoon. 

Q Mr. Hinman, did SW specialize in emerging market and 

frontier market debt? 

A It did. 

Q And what did you assume about bribes and kickbacks when 

you bought debt in connection with public works projects in 

countries like Mozambique? 

A We assumed that it was a real possibility that bribes and 

kickbacks were paid in association with securing those 

contracts. 

Q And you made those investments even though you had -- you 

held that assumption.  

A Yes, I held that assumption.  
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To clarify an earlier comment, it was the assumption 

of bribery and kickbacks, not specific knowledge. 

Q And were your clients aware of the nature of the 

investments that you were making? 

A They were.  They knew SW specialized in emerging market 

debt and that we were -- our investment strategy favored more 

of a frontier market orientation and they were aware of the 

risk that investing in those type countries or companies 

posed. 

Q Now, you were asked about a code of ethics.  

Do you remember that question? 

A I do. 

Q Were you honest with your clients about the nature of the 

investments that you were making with their money? 

A I believe we were, yes.

MS. DONNELLY:  I have no further questions, Your 

Honor. 

THE COURT:  All right.  

You may step down.  

Call your next witness, please.  

MR. DISANTO:  Your Honor, the defense calls 

Dr. Chudozie Okongwu.  

(Witness takes the stand.) 

THE COURTROOM DEPUTY:  Please raise your right hand, 

sir.  Please stand up.  My apologies.  
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You do solemnly swear or affirm the answers you're 

about to give the Court will be the truth, the whole truth, 

and nothing but the truth, so help you God? 

THE WITNESS:  Yes, I do.

C H U D O Z I E  O K O N G W U,

called as a witness, having been first duly 

sworn/affirmed, was examined and testified as

follows: 

THE COURT:  Thank you, sir.  Please be seated, 

doctor.  

Pull this microphone in front of you down and 

towards you, speak directly into it, make sure the green 

light's on, state your name, spell it clearly, and then 

Counsel will inquire.  

THE WITNESS:  My name is Chudozie Okongwu.  That's 

spelled C-H-U-D-O-Z-I-E, surname O-K-O-N-G-W-U. 

THE COURT:  You may inquire, Counsel. 

DIRECT EXAMINATION 

BY MR. DISANTO: 

Q Good afternoon, Dr. Okongwu.  

Before we get started, did you prepare a slide deck 

today to help the jury with understanding your testimony? 

A I have done it. 

Q And did you work with Mr. Ray McLeod and his team on the 

graphics and materials for that slide deck? 
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A Yes. 

MR. DISANTO:  Your Honor, I would ask at this time 

that we seek to publish for demonstrative purposes only 

Defense Exhibit 11202.  

THE COURT:  Any objection?  

MR. MEHTA:  No objection.  

THE COURT:  For demonstrative purposes, you may 

publish it to the Court, to the jury, to the public.

MR. DISANTO:  Thank you.  

(Defense Exhibit 11202 received in evidence.) 

(The above-referred to exhibit was published.)

BY MR. DISANTO:

Q What do you do, Dr. Okongwu? 

A I'm an economist.  I work for NERA Economic Consulting. 

Q Do you work in a particular group at NERA Economic 

Consulting? 

A Yes.  I work for the Global Securities and Finance 

Practice.  I run our European finance litigation and dispute 

resolution group. 

Q Could you please tell us a little bit about what NERA's 

global securities and finance group does? 

A Generally speaking, we apply economics, statistics, 

finance and related disciplines to helping our clients solve 

problems.  More specifically, a lot of our work will involve 

analysis of complex transactions and/or complex products. 
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Q Where did you get your undergraduate degree? 

A From the Massachusetts Institute of Technology. 

Q And in what field was that degree? 

A Economics. 

Q Where did you go to graduate school? 

A University of California, Berkeley. 

Q And what degrees did you receive at the University of 

California, Berkeley? 

A A PhD and master's both in economics. 

Q Did you write a dissertation while you were working on 

your PhD? 

A Yes. 

Q And in what area was that dissertation? 

A The area known as international economics. 

Q Was there a particular topic that you wrote your 

dissertation on? 

A Yes.  Summarizing it very briefly, it was on how capital 

flows through emerging market countries affected interest 

rates in those countries. 

Q So where did you work after graduating with your PhD from 

Berkeley? 

A I was employed at a firm that was then known as Bank 

Paribas. 

Q Is Bank Paribas known as a different name today? 

A Yes.  It merged.  It's now part of BNP Paribas. 
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Q What specifically did you do at BNP Paribas? 

A I was a member of the fixed income emerging markets team. 

Q Can you tell us a little bit about what being a part of 

the fixed income emerging market team means? 

A Yes.  

So I had a number of roles.  I was an economist and 

strategist.  What that involved was analyzing certain emerging 

economies with a view to forecasting how their macro economies 

were likely to perform and inferring from that the 

consequences for some of the assets issued from those 

countries.  

I then moved to being a sales trader, which meant 

that I advised clients on transactions.  I had done that 

somewhat when I was a strategist also; this just became, like, 

my full-time job.  And then in the rest of my full-time job, I 

also traded some emerging market bonds for the firm's own 

book. 

Q Now, how long have you been with NERA Economic 

Consulting? 

A Approximately 20 years. 

Q Can you tell us about some of the specific projects you 

worked on while you were at NERA? 

A I worked on a wide variety of projects.  I think it's 

fair to say that more than half of them have to -- are in the 

fixed-income area.  Probably the ones that are most relevant 
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here are those that involve some sort of emerging market 

security.  

So, for example, I've valued asset-backed securities 

where the underlying cash flows came from consumer finance 

receivables in an emerging market; I've valued derivative 

products that were attached to emerging market bonds; I've 

analyzed credit derivative products where the underlying 

securities are emerging market bonds.  

I mean, I can go on, but that's a sample. 

Q You just mentioned emerging markets a few times.  Very 

briefly, what are emerging markets? 

THE COURT:  Is your microphone on, Counsel?  

MR. DISANTO:  It is. 

THE COURT:  Get a little closer to it, all right?

BY MR. DISANTO:

Q You mentioned emerging markets a few times now.  Very 

briefly, could you please describe what an emerging market is.  

A There's no hard-and-fast definition, but I would say 

there are lesser developed countries.  Typically, they are 

taking steps, making investments in order to further develop 

their economies. 

Q Have you written articles about emerging markets debt and 

other issues in finance? 

A Yes. 

Q Have you testified at trial before? 
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A Yes. 

Q Have you testified in civil cases? 

A Yes. 

Q And criminal cases? 

A Yes. 

Q By whom were you retained in the criminal cases? 

A I was retained by the U.K. serious fraud office, which is 

a part of the United Kingdom's government that investigates 

serious crime and prosecutes it. 

Q Have you ever been retained by a U.S. Government 

regulator? 

A I have. 

Q Which one?  

A The Securities and Exchange Commission. 

Q In any of these cases, have you been qualified as an 

expert witness? 

A In any of those two cases or in any of the cases I've 

testified in?  

Q In the cases you've testified in.  

A Yes. 

Q On what topics have you been qualified as an expert? 

A I don't have an exhaustive list, but they will include 

econometrics, financial economics, valuation, fixed income, 

for example. 

MR. DISANTO:  Your Honor, at this time I offer 
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Dr. Okongwu as an expert in international economics, 

econometrics, and emerging markets debt. 

THE COURT:  Any voir dire?  

MR. MEHTA:  No, Your Honor. 

THE COURT:  Any objection?  

MR. MEHTA:  No objection. 

THE COURT:  Congratulations, Doctor.  You're an 

expert. 

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  You're welcome, sir.  

BY MR. DISANTO:

Q Now, Dr. Okongwu, were you retained by Mr. Boustani's 

attorneys to provide an expert opinion in this case? 

A I have been. 

Q Were you compensated for the work you did in preparing 

that expert opinion? 

A I'm employed by NERA Economic Consulting.  NERA has been 

compensated for the time I and my team have spent. 

Q What is the hourly billing rate that NERA is charging for 

your work? 

A For my time, NERA charges $950 an hour. 

Q Is this NERA's customary billing rate for other similar 

complex projects? 

A This is my standard billing rate for this year for NERA. 

Q Approximately how many hours have you spent preparing to 
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testify today? 

A A bit more than a hundred, I would say. 

Q So I would like to talk to you now a bit more about what 

that work entailed.  

THE COURT:  You mentioned a team.  How many people 

have worked on this for your team?  

THE WITNESS:  I would say five to six people, Your 

Honor. 

THE COURT:  And all in, what would you say is the 

total billings for yourself and your team at this point?  And 

I realize that there's more work that you are doing now 

forward.  

THE WITNESS:  I don't have a firm figure, but -- 

THE COURT:  Just a ballpark. 

THE WITNESS:  -- an estimate, I would say somewhere 

between 600- and $900,000. 

THE COURT:  How much?  

THE WITNESS:  600- and $900,000, Your Honor. 

THE COURT:  Go ahead. 

BY MR. DISANTO:

Q So, Dr. Okongwu, you have done a lot of work on this 

case.  I would like to talk to you now about what that work 

entailed.  

A Yes. 

Q Are you familiar with the financial transactions at issue 
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in this case? 

A Generally, yes. 

Q Could you please describe those transactions for the jury 

at a high level? 

A Yes.  

At a high level --

MR. DISANTO:  Your Honor, permission to publish the 

computer?  

THE COURT:  Yes.  There's no objection -- is   

there? -- to this document, whatever this document is.  What 

is it that you're showing?  

MR. DISANTO:  Your Honor, this is the demonstrative 

slide.  I think we just needed the computer to be activated. 

THE COURT:  Would you identify it just for the 

record?  What's the number?  

MR. DISANTO:  This is Defense Exhibit 11202. 

THE COURT:  Right.  So you are now referring to 

11202, which has been approved for demonstrative.  

You can't take it into the jury room, but you can 

see it here.  

Just a reminder to the jury.  

All right.  Go ahead. 

BY MR. DISANTO:

Q Dr. Okongwu, can you please provide a high level 

description of the transactions at issue in this case?  
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A Yes.  There are four transactions and one related 

transaction, is the way I think about it.  

There's the Proindicus transaction, which was a loan 

that was taken to establish a coastal surveillance project in 

Mozambique.  That was in early 2013.  

Later in that same year, there was the EMATUM -- I 

hope I'm pronouncing it correctly -- transaction which was to 

set up fishing fleet -- tuna, I believe.  

Shortly after that transaction, it -- the EMATUM 

loan was repackaged into what are called loan participation 

notes.  

And then in early 2014, there was the MAM, which I 

believe stands for Mozambican asset management transaction, 

and that was to install maritime infrastructure in Mozambique. 

Q And what was the one -- 

A And then the EMATUM loan in 2016 -- in the early part of 

2016 was restructured into a Mozambican Eurobond.  That's the 

related transaction to which I referred. 

Q Thank you.  

Now, what opinions did you reach in connection with 

your work on this case? 

A Three main ones.  

First, in -- I was asked to look at the period in 

2013 to 2018.  There was a global economic downturn in that 

period, and as part of that, there was -- accompanying that, 
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there was a downturn in global commodity prices.  Mozambique 

is heavily exposed to the commodity sector, and that downturn 

undermined Mozambique's ability to service its debts.  

Second, I was asked to look at the risk 

characteristics of securities from -- of relevant securities, 

as well as securities more likely that shared some of the risk 

characteristics of those from -- in this -- in this matter, 

and I concluded that there was a substantial risk of default 

given the risk characteristics of those securities.  

And then I looked at the return of the EMATUM LPNs 

and the Mozambican Eurobond and I concluded that under, what I 

view as reasonable scenarios, an investment in the LPNs would 

have yielded a return that's broadly the same as would have 

been obtained by investing over the same time period in a 

broadly-diversified portfolio of emerging market bonds. 

Q So I would like to start by asking you about the first 

opinion that you reached.  

At a very high level, how would you describe the 

economy of Mozambique? 

A It's an economy with lower GDP per capita; it's a country 

that has a large agricultural sector relative to everything 

else in the country; it's a country that has a lot of mineral 

resources, and in the recent past, there has been a   

discovery -- large discovery of natural gas offshore and it's 

got an extensive coastline. 
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Q You mentioned these very large offshore natural gas 

reserves.  How large are those reserves and where do they rank 

internationally? 

A I think it's fair to say they're quite large.  I've shown 

them here.  There's a fairly wide range of estimates I've seen 

for these reserves.  I've presented here some of the more 

conservative ones.  

So this shows an estimate of Mozambique's proven 

reserves of natural gas, and the units are trillions of cubic 

feet.  And Mozambique, at the low end of estimates I've seen, 

is estimated to have a hundred trillion cubic feet of proven 

reserves of natural gas which, just for some context, is more 

than either Kuwait or Libya is estimated to have. 

Q Do you have a rough ballpark estimate for what the value 

of these offshore natural gas reserves are? 

A I -- I don't have a hard-and-fast figure, but I feel very 

comfortable saying that it's many billions of dollars.

MR. DISANTO:  So we'll talk much more about that in 

a moment, but, Your Honor, I'm about to move into a more 

detailed topic.  Would this be a good time to break for the 

day, looking at the clock? 

THE COURT:  So we will move and talk about this in 

not a few minutes, but in a few days, which is to say three 

days, which is to say Monday morning at 9:30.  

Thank you, ladies and gentlemen of the jury.  
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Again, do not talk about the case.  We really are in 

the homestretch and you will be getting this case next week, I 

promise you, so do not talk about the case.  

Have a great weekend and get lots of rest.  

Thank you.  

THE JURY:  Thank you.  

THE COURT:  Good night, all.  Thank you. 

THE JURY:  Good night.  

(Jury exits.) 

THE COURT:  You may step down, Doctor.  Thank you 

very much.  Have a great weekend.  

Don't talk to anyone about the case because on 

Monday I will ask if you talked with anyone about the case, 

and if the answer is no, I will say good and we'll proceed; 

and if you say anything other than no, it will not be good, so 

a good is better than not good.

Have a good weekend and don't talk about the case. 

(Witness excused.) 

THE COURT:  Ladies and gentlemen of the public, 

please be seated.  

Do we have any procedural issues to address outside 

of the presence of the jury; outside of the presence of the 

witness, who is now graciously leaving the courtroom?  

Anything from the Government?  

MR. BINI:  No, Your Honor. 
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THE COURT:  Anything from defense counsel?  

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  Have a nice weekend. 

MR. JACKSON:  Thank you, Your Honor.  Have a good 

weekend. 

THE COURT:  You too. 

MR. BINI:  Thank you, Your Honor.  

(Matter adjourned to November 18th, 2019, 9:30 a.m.)

    oooOooo
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(In open court.) 

(Defendant enters the courtroom.) 

THE COURTROOM DEPUTY:  All rise.

The Honorable William F. Kuntz, II is now presiding.

Criminal cause for trial, Docket Number 18-CR-681.  U.S.A.

versus Boustani.

Counsel, please state your appearances for the

record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Katherine Nielsen, Lillian Dinardo and Special Agent Angela

Tassone.  Good morning, Your Honor. 

THE COURT:  Good morning, counsel.

We have the appearances and the spellings so please

be seated.

MR. JACKSON:  Good morning, Your Honor.  Randall

Jackson on behalf of Mr. Boustani.

THE COURT:  Good morning, Mr. Jackson.  Please be

seated.

MR. SCHACHTER:  Good morning, Your Honor.  Michael

Schachter on behalf of Mr. Boustani.

THE COURT:  Good morning, Mr. Schachter.  Please be

seated.

Good morning Mr. Boustani.  Welcome back.  Please be

seated. 

MS. DONNELLY:  Good morning, Your Honor.  Casey
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Donnelly on behalf of Mr. Boustani.

THE COURT:  Good morning, Ms. Donnelly.  Please be

seated.

MR. DiSANTO:  Good morning, Your Honor.  Phil

DiSanto on behalf of Mr. Boustani.

THE COURT:  Good morning, Mr. DiSanto.  Please be

seated.

MR. MCLEOD:  Good morning, Your Honor.  Ray Mcleod

on behalf of Mr. Boustani.

THE COURT:  Good morning, Mr. Mcleod.  Please be

seated.

All right, do we have any procedural issues to

discuss before we bring in the jury in the presence of the

defendant.

MR. BINI:  Note from the government.

THE COURT:  From the defense?

MR. SCHACHTER:  Yes.

MR. JACKSON:  Yes, briefly, Your Honor.

So, Your Honor, we received the Court's ruling with

regard to our next witness.

THE COURT:  You mean the witness after the one who

is on now?

MR. JACKSON:  Yes, Your Honor.  After we complete

Dr. Okongwu, Admiral Bryant.  

Just wanted to make sure that we understand
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completely and operate within the parameters of the Court's

ruling.

It's our understanding that with regard to -- that

the government moved to exclude certain portions of Mr. -- of

Admiral Bryant's expert testimony.  

I understand that they were not challenging his

ability to offer expert testimony as to the value of a coastal

surveillance system --

THE COURT:  Let me stop right there.  

What is your position?

MR. BINI:  Your Honor, we move to preclude his

expert testimony regarding valuation.

THE COURT:  Look, let me try to cut to the chase on

this so we don't spend more time rearguing and rearguing,

rearguing what I spent a lot of time going over over the

weekend.

As a fairly young lawyer, I worked on a case that

you folks are all too young to know about except from the

history books called the Webtech.  It involved military

procurement.  It involved a great deal of business frauds.  If

memory serves, Senator D'amato's brother went to prison, about

20 people were incarcerated.

I worked on something called the Citybank coffee

beans case.  You heard me make cryptic reference to the

witness who spent time at Drexel as well as Citibank with
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respect the institutional recovery management people at

Citibank.

I had spent a lot of time in my 33 years as a

practicer working on business frauds cases, financial cases,

military-related cases.  

When I was a partner at a firm, Marlene Daniels,

rest her soul, was the first woman head of a major maritime

group in New York at Seward & Kissel.  When I was at Milgrim

Thomajan, I worked with a lot of people who worked with the

Richco company, it's an international financing in ships.  

I know a valuation expert when I see one.  I've

examined them.  I've prepared them.  I have represented them.

I've sued them.  I salute the admiral's service, but he is not

a valuation expert.  He is not a person who is qualified to be

an expert on the question of valuation.  There are many such

people who are procurement experts.

Lockheed Martin in Marietta has a great many of them

who do this kind of work in military valuations all the time. 

Just as you heard from Mr. English, for example,

that he doesn't value military vessels.  He did the tuna

valuation, but not the military vessels, it is a special.  

And since the late '70s as a lawyer, and the last

eight years as a judge, I have ruled in cases where you have

experts in the area.

The admiral has never been an expert before.  He is
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not an expert in the valuation area.  And I'm just not going

to have him come in.  He does not qualify under 702.  So

that's the long-winded version of what I would have put in a

written order were we not middle of the trial.

But you have to understand something.  He doesn't

even come close to being an appropriate valuation expert

witness, especially in a case of this magnitude with so much

on the line for Mr. Boustani as well as for the government.

So the areas in which he can testify are the areas

that are clearly identified in the order that I have approved

that come forward from the government's side about what he is

an expert in as opposed to what he's not an expert in.

And when I saw those -- when I read the proposed

testimony in detail, which only came in last week and not in

the earlier months when the earlier motions in limine came in,

it wasn't even close, Mr. Jackson, Mr. Schachter.  And

unfortunately for you, I know something about this.  I've done

this.  It just doesn't cut it as an expert.  So no valuations.

MR. JACKSON:  Your Honor, we, of course, understand

the Court's ruling on that issue.

The question we would pose to the Court is we

understand Mr. Formosa offered his lay opinion on certain

valuation issues.  He offered that.  We didn't get any notice

he wasn't qualified as an expert.

THE COURT:  He wasn't offered as an expert.
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MR. JACKSON:  Absolutely.

THE COURT:  You guys offered the admiral as an

expert.  You can't now come in and say we're not going to take

him as an expert, we're going to take him as a lay opinion to

offer.  It's not going to happen.

MR. JACKSON:  Your Honor, we ask the opportunity

only to give testimony that is parallel to what Mr. Formosa

gave. 

THE COURT:  If that is your request, it's denied and

you have your record preserved.  But he is not going to be

allowed to come in here as an admiral and put in the

quote/unquote as a lay opinion a valuation opinion.  Not going

to happen.  Okay?

MR. JACKSON:  Understood, Your Honor.

THE COURT:  Anything else?

From the government?

MR. BINI:  Not from the government, Your Honor.

THE COURT:  Anything else from the defense?

MR. JACKSON:  Actually, yes, Your Honor.

We would -- my understanding is -- Your Honor, not

at this time.  We understand.

THE COURT:  You can go ahead, might as well do it

now.

MR. JACKSON:  I just want to make sure that I

understand what the government was -- what the government's
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position was.

THE COURT:  We're not going to do this like a

magistrate discussion of discovery.

I made my ruling.  If you ask a question that the

government objects to, I will rule on the question and I will

either sustain the objection or overrule the objection, and

then you will know that you have gone too far in terms of my

ruling.

MR. JACKSON:  That's fine, Judge.

THE COURT:  That's how do I it.  It's very old

school.  But I'm trying to avoid having to have you step on

yourself in front of the jury.  That's why I spent the time

over the weekend and I encouraged you to put this in the form

of motions in limine so you would not have that problem, nor

would you be embarrassed by trying to offer him as an expert

and having it blown up on a voir dire, so...

MR. JACKSON:  That's fine, Your Honor.

THE COURT:  Anything else?

MR. JACKSON:  No.  Thank you.

THE COURT:  All right, Mr. Jackson, unless there is

something else from the government, let's get the witness back

in, let's get the jury in please, and get the witness back.

MR. DiSANTO:  May I return to the podium, Your

Honor.

THE COURT:  Yes.
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MR. DiSANTO:  Thank you.

THE COURT:  Welcome back, Doctor.  You may step back

to the witness box.

We'll get the jury back in a minute.

(The witness resumes the stand.) 

CHUDOZIE OKONGWU, called as a witness, having been previously 

first duly sworn/affirmed, was examined and testified further 

as follows: 

THE COURT:  You can remain standing, if you want,

just move the microphone out of the way, because as you can

tell, it's live.

Did you have a nice weekend?

THE WITNESS:  Yes, Your Honor.  Thanks.

(Pause.) 

(Jury enters the courtroom.) 

THE COURT:  Good morning, ladies and gentlemen,

welcome back to the sixth and final week of the trial, as

promised.

I used to produce plays in an undergraduate

activity, and we would have runs for the plays; some would be

two weeks; some would be four weeks, some would be six weeks,

some would be longer, but one thing I learned for sure, when

you said it was a six-week run, that was it, there was another

play booked for the theater coming in, so these guys will be

done this week.
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So thank you for being on time.  Please have a seat.

Doctor, please be seated.

I'm going to ask the question that I said I would

ask you at the end of last week:  Have you spoken with anyone

about your testimony since leaving that witness stand?

THE WITNESS:  Not about my testimony.

THE COURT:  Not about your testimony.

THE WITNESS:  No, just what time to be here this

morning.

THE COURT:  That's allowed.  Okay, thank you.

You're on.

MR. DiSANTO:  Good morning, Doctor.

And, ladies and gentlemen, before we get started, I

realized I didn't introduce myself last Friday.

My name is Phil DiSanto and clearly I represent

Mr. Boustani.  So good morning to you as well.

DIRECT EXAMINATION (Continued) 

BY MR. DiSANTO: 

Q So, Dr. Okongwu, do you recall that on Friday afternoon

we left off discussing your first opinion in this case, which

is your opinion on macroeconomic factors affecting Mozambique?

A Yes, I do recall that.

Q And specifically, we left off discussing a recent

discovery of natural gas reserves in Mozambique.

Do you recall that as well?
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A Yes.

Q So I'd like to spend a bit more time discussing this

first opinion.

Now, would you characterize natural gas as a

commodity?

A Yes.  That's correct.  I did.

Q And what is a commodity?

A Broadly speaking, an input to -- input into production

process for food, something like wheat or steel or oil.

Q Now, what factors can impact global commodity prices?

A Broadly speaking, supply and demand.

Q Do changes in global commodity prices affect the economy

of Mozambique?

A Yes.  The economy of Mozambique is very --

MR. DiSANTO:  I'm sorry to interrupt, Doctor.  

But, Mr. Jackson, can we activate the computer?

Thank you very much.

(Exhibit published.) 

A As you can see here, Mozambique's economy is exports,

specifically very exposed to commodities.  So if you look

there, you'll see that aluminum is about a quarter of its

exports.

Other large commodities that it has are coal and

natural gas.

Q Now, you mentioned a couple of times this large natural
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gas discovery in Mozambique.

Approximately when and where were those offshore

reserves discovered?

A Approximately 2010, in the north of Mozambique, an area

we called the Rovuma Basin.

Q What sort of impact did that discovery have on foreign

investment in Mozambique?

A It increased it, because a number of large global energy

companies were interested in exploiting that resource.

Q What are some examples of companies that were investing

in this new Mozambique natural gas industry or fresh in the

industry?

A Some of the companies that have invested include Exxon,

which is a U.S. energy company; Eni, which is a large Italian

energy company; Anadarko, which is an American exploration

production company.

Q And as of 2011 and 2012, immediately after this

discovery, when was Mozambique expecting to begin realizing

revenue from this discovery, and from the development

industry?

A 2018, 2019 time period was projected to be period.

Q And I think you mentioned on Friday afternoon, but do you

know approximately how much money Mozambique was expected to

realize in the decades that followed the discovery?

A I think I said on Friday that I didn't have a hard and
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fast figure, but I was comfortable with saying many, many

billions.

Q So now what kind of impact would the suspected natural

gas revenue have on projections about Mozambique's ability to

serve its publically and publicly-guaranteed debt?

A Well, it was anticipated that Mozambique would have these

many, many billions at its disposal with which to service it.

So it improved its ability -- its projected ability to service

its debt and potentially further debt that it took on.

Q Were these expectations that Mozambique would begin

generating offshore gas revenue by 2018 realized?

A They have not been.

Q Why the delays in missed expectations?

A A couple of reasons.

One is that in 2013 to 2015, there was a worldwide

economic downturn, and accompanying that was a sharp decline

in the prices of the number of commodities, and that

negatively affected Mozambique's economy.

Also -- sorry.  There needed to be a legal

infrastructure put in place within Mozambique for this

investment to take place, and the process of installing that

was delayed.

Q So can you tell us more about what caused the global

commodity crises?  And I see you prepared a slide on the

causes here.
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A As I've mentioned, there was a turn down in the world

economy.  That was centered for the most part in the Chinese

industrial sector.

China is a large importer.  The world's largest

importer of commodities.

The downturn in China in turn negatively affected

the economy of a number of commodity exporting countries.

There are some very interesting work done by the

U.S. Federal Reserve on exactly that.

Q Was there also a supply side to these contributing

factors?

A Yes, there was.

At around the time that this was all happening, in

the U.S., at least, there was a increase in the production of

oil and gas.  There was also an increase in production of oil

in the Iran at the time, but that was less pronounced.  The

U.S. increase was quite substantial.

Q So it is this supply side of the global commodity crisis

that I would like to focus on.

Now, what did this next graph tell us about the

oversupply of crude oil starting in roughly 2013?

A Well, what it shows is that the supply of U.S. oil

increased markedly.

So if you look at this graph, on the vertical

access, it shows U.S. oil production in millions of barrels
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per day.  And as you can see, it increased from -- it has

increased from about 6 million barrels per day in 2000 to, at

the end of last year, about it's fair to say

12 million barrels per day, so double.

As you can also see, there are two colors in the

graph; one's orange, one's blue.

The orange represents shale oil production, which I

think lot of people probably heard of, and what you can see is

that shale oil production accounts for the bulk, if not all,

of the increase over time.

The shale oil production you will also notice, just

if you look at the graph, increased.  Starting in that 2012,

2013 period, there was a significant upturn that accelerated

and has been sustained, for the most part, since then.

So the prices -- so the amount has gone up and

increased its stake higher.

Q You mentioned shale oil production and that most people

have probably heard of it.

Is that the result of what is more commonly known as

fracking?

A Yes.  That's -- that's the term that I've seen used.

Q Now, moving to this next slide.  

Did U.S. natural gas production follow a roughly

similar pattern?

A Roughly similar, yes.
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So, again, over the same time period, this is

showing U.S. natural gas production in billions of cubic feet

per day.

And you can see that it's increased from about

50 billion cubic feet per day in 2000 to approximately

90 billion cubic feet per day in the last year.  So that's an

increase of about 80 percent.

Here you'll also note that there are two colors, and

it's even clearer here that the increase in gas production has

been driven entirely by shale gas production because of the

gas -- because the source -- gas from other sources has been

naturally declining since around 2009.  Taking the view of

putting how much the increase was in the 2013 to 2015 period

of double digits.

Q So now what did the spike in U.S. oil production do to

global oil prices?

A Well, global, there's a fall in global prices in 2014 --

in 2014 to 2016.

This graph zooms in on part of the period that I've

shown previously.  So now we're looking at the 2012 to 2018

period.

The blue bars represent U.S. daily oil production on

an average basis in millions of barrels per day.  So that's

the daily average over the year of daily production.  I mean,

as you see, it's increasing over time generally.
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And you also note that there's a very -- and the

orange line shows the price of oil on the right is where you

can see the index.  And you can see it drops from over $100 a

barrel to close do 30 between 2013 and 2016.

So oil prices declined over this period.  I think

it's probably worth noting that when we looked at that graph,

the pie chart of Mozambique's exports, you'd also seen that

they're large exporters of coal and aluminum, and there were

double digit declines in the prices of those commodities also

over roughly the same period.

Q Can you tell us more about how this steep decline in

global commodity prices affected the oil and gas companies

that were beginning to invest in Mozambique?

A These energy companies, their revenues, I think it's

pretty clear are tied to the price of the commodities they

sell.

So decline in price of oil and gas meant decline in

revenues, which led to a decrease in earnings, which broadly

speaking, had negative effects on their financial condition.

Q So let's talk about one of these companies you mentioned

earlier, Anadarko, as an example of this issue.

What do these charts you prepared show about the

impact of the global commodity crisis on Anadarko's finances?

A They show a couple of things.

First of all, just to set it up again, we're looking
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at the 2012 to 2018 period.  And on the left-hand side you see

the price of Anadarko's stock.

The stock is going to be, in large part, driven by

the company's earnings, the cash flow going into the company

and its shareholders, which as I just said are dependent, in

large part, on the revenues that the company gets.

So over that 2014 to 2016 period, over which we saw

a sharp drop in the price of oil in the last slide, you'll

observe a sharp drop in the price of its stock over a hundred

to below 50, closer to 30, probably.  And I noted that

between -- in over an 18-month period, roughly, it dropped

more than half.

You will also notice that Moody's, a credit rating

agency downgraded Anadarko in early 2016.  And it points to

the lower cash flow generation for the reasons plus what I

mentioned, and it says that it expects those to last for a

while.

About a month after Anadarko was downgraded,

Mozambique was in turn downgraded, and got an excerpt from the

Moody's report where Moody's had downgraded it from B2 to B3.

It mentions that the financial pressures on

Anadarko -- and actually if you read the entire report, it

mentions other companies also, and says that as a consequence

their plans for development of Mozambique's gas infrastructure

were going to be -- were likely going to be delayed.
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Q So now how much in actual affect did this have on

Anadarko's investing activity?

A A significant one.

So here from Anadarko's own financial statements,

I've show again for that 2012 to 2018 period, the capital

expenditures by Anadarko.  What you'll note this is in

billions of U.S. dollars, they've risen in 2014, and then they

fall subsequently -- they fall substantially thereafter.

So from 2014 to 2015, it drops by more than a third,

and then it drops by approximately a half.

Now capital expenditures for our purposes you can

think of as money for maintaining investments that you already

have, plus money for new investments.  So a sharp decline over

the same period we've been talking about.

And sorry, I should probably point out that this

decrease in capital expenditures was not solely at Anadarko, a

bunch of other energy companies had similar -- similar

cutbacks.

Q So aside from the loss of revenue due to delays in

projects by Anadarko and these other companies, does

Mozambique also collect revenue as a result of companies

buying and selling their stakes in Mozambique's offshore

natural gas reserves?

A It does.

Q In what way?
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A There's something called capital gains taxes.

The companies will sell to one another their

interests in Mozambique in the areas where they're going to

develop energy, so the prices of those interests change.

And on the increase in value of such interests,

Mozambique will charge what's called capital gains tax, a tax

on that capital gain.

And here are shown the money that Mozambique got,

again, the 2012 to, you know, 2019 now period from capital

gains taxes.

So 2012, well over 100 million -- $100 million; in

2013, over half -- over half a billion dollars; 2014, over

half a billion dollars; 2015, 2016 is mostly nothing; and same

in 2018.

Q Were these capital gains taxes expected to be put towards

particular purposes?

A From my reading of IMF documents, they were meant to be

used not for ongoing expenses, but for capital expenditures

that Mozambique itself was making, as well as for debt

service.

Q So what impact did this loss of capital gains taxes in

roughly 2015 and 2016 have on Mozambique's ability to pay its

public and publicly-guaranteed debts?

A Well, money's interchangeable.  So they had less money

available to them.  So they have less money to, among other
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things, pay their debts.

Q Did the commodity crisis and global downturn have other

unexpected negative effects on Mozambique's economy?

A Yes.

Q What were those effects?

A So I've already alluded to the fact that there's a

decline in the value of Mozambique's exports.  You'd expect

that, given what I've said.

Economic growth in the country slowed markedly, I've

said.

And the value of the country's currency declined

substantially, and much more so against the U.S. dollar.

Q So let's talk a little bit more about the disconnect

between what analysts were projecting for Mozambique's economy

and what actually happened.

Can you remind the jury about what Mozambique's

exports looked like in roughly 2013?

A Yes.

Q I'll pull up the chart.

(Exhibit published.) 

A This is the same slide you saw earlier.  And if you look

at aluminum, coal, and gas, so that's 26 percent, 13 percent

and 11 percent, that's half of their exports.

And you also see that the total exports in 2013 were

approximately $4 billion.  I've already said -- I've already
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said that all of these experienced double digit declines in

the period we've been talking about.  And as you'd expect, the

value of the exports declined.

But I think what's interesting is that the speed

with which this happened was largely unanticipated.

Q So let's talk more about that unanticipated drop, moving

to the next graph.

What did this graph tell us about Mozambique's good

exports between 2012 and 2018?

A So what I've done here is I've shown the growth in goods

exports between 2012 and 2013.

We just saw that goods exports in 2013 were about

$4 billion.  So you see that in 2013, it's about $4 billion.

And now realized, this dark line here, means what actually

happened, right?

But at the same time, in realtime, there are a bunch

of interested institutions that are monitoring Mozambique's

economy and making forecasts about what they expect to happen.

So what I'm also going to show you is what was

expected in 2013 was going to happen subsequent -- was going

to happen subsequent to that.

So if you look now, and you'll see this is a

projection by the IMF of what they expected exports to look

like in the future standing in June 2013.

So you see that it's fair to say they expected them
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to increase quickly and pretty sharply.  So from 4 billion to

well over 9 billion between 2013 and 2018.  That's a pretty

speedy increase.

And just to put this in some perspective, using the

size of Mozambique's economy is about $15 billion.  So this is

big.

Q Now how do these projections compare to what actually

happened?

A So here's what actually happened.

You see that absolutely the projections spanning in

2013 for annual 2014 were not bad; slightly lower than had

been anticipated, but, yeah, I'd say it's pretty bad.

Subsequently, it had been expected that exports were

going to continue to rise.  In fact, what you see is that they

fell and they did not reach back to the 4 billion level where

they had been in 2013, so around 2017, and that's --

THE COURT:  Swivel the microphone towards you and

still look at the jury so you won't have to worry about the

reporter interrupting you.  Move the head of it, too.

THE WITNESS:  Oh, thanks.

THE COURT:  Go ahead.

A And it was about 4 billion by 2018.

So I've shown the shortfalls in a couple of years.

And, you know, for an economy that size, you know, two to

three-and-a-half-billion dollar shortfalls are pretty -- are
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pretty big.

Q So now we've been looking at the June 2013 projections.

Aren't these projections updated over time as new information

comes out about what is actually happening?

A They are.  And I think this points to the speed and

their -- this decline is an unexpected nature.

So the June 2013 projection was updated in

April 2014.  So first half of the year of 2014, you've got

more information, you're seeing several of the 2014 months.

You see what's happened in 2013.  And a projection is then

made again going out to 2018.

So by this time, a couple of things are being -- you

can see a couple of things in this graph.

One is that the rest of 2014 is anticipated to be

better than it ended up being, because what was anticipated

for 2014 is above where you ended up in reality.

But it was understood that things had slowed down

somewhat, and that the increase was likely to be less sharp,

but nevertheless we're seeing an increase well over $8 billion

a year, in 2018.

As we know, by looking at the dark line, that's a --

that was extremely optimistic.

Q Let's turn to this next graph titled "Mozambique's Real

GDP Growth", which analyzes projections and reality during the

same time period.
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Before we get into what the graph is showing, what

is "real GDP growth"?

A GDP is, generally speaking, the value of the goods and

services produced in the economy, so you can think of it as

the size of the economy.

GDP growth is just what it sounds like, how much it

increases or decreases in a year.

And the real just means that it's adjusted, again,

I'm being sort of fast and loose -- not fast and loose, but

I'm not being overly technical, for inflation.

So what that means is, the bad economy the price of

everything doubles.  It's not like you've experienced a

hundred percent growth in your economy, it's just the price of

everything doubled.  So you control for changes in prices.

THE COURT:  Would you tell the jury what "GDP"

stands for?

THE WITNESS:  Yes.

THE COURT:  Is it an acronym?

THE WITNESS:  It stands for gross domestic product.

Q So with that in mind, what is this graph telling us about

Mozambique's economic growth during this time period?

A Well, it's telling a number of things, actually.

So you can see that in both 2012 and 2013, the dark

lines is what actually happened.  Growth exceeded 6 percent.

It was in the 7 percent range.
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Now, just again for some context, 7 percent is about

the speed China was growing at that time, faster than China's

economy is growing, so a very fast rate of growth.

It was expected that growth was going to accelerate

from there, and get to well above 8 percent by 2016.

So in short order, and, again, remember that, you

know, if the economy grows from year to year and it's growing

quickly every year, each year a bigger economy is growing, so

it's becoming much mature quickly because it is compounding.

So this is the projection that was made by S&P,

another interested entity.  

In September 2013, now you see what actually

happened; growth slowed and then declined.  And, in fact, by

2016, instead of having growth that was well over 8 percent,

you had growth that was below 4 percent.  So less than half as

quickly.

And, again, remember that this is compounding.  So

by 2016, we're talking about a much smaller economy than was

expected in 2013.

Like the previous forecasts, the forecasts for

exports, these forecasts were also updated, and these updates

actually show you again how quickly and unexpectedly this

happened.

As late as 2016, after -- even after the economy

turned down, it was expected that it was going to turn back up
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very quickly and get to 7 percent, let's say, within two

years.  And you can see that that obviously is not what

happened.

Q You also mentioned that the global commodity prices and

downturn caused Mozambique's national currency to depreciate.

What is Mozambique's national currency?

A I mentioned it earlier, it's the metical.

Q And so what do you mean when you say that the metical

appreciated during this time period?

A So currencies have a value, but typically when you think

about a currency's value, you think about one versus another.

So you think about U.S. dollars versus Mexican pesos, for

example.

And they have what's called an exchange rate.  So it

might be one dollar to buy 20 Mexican pesos.  Right?  If it

then changes and becomes 50 cents to buy 20 Mexican pesos,

Mexican pesos are cheaper, so the value of the peso has

fallen.

So here we're looking the one metical in terms of

U.S. dollars, and you can see that in 2012-ish, let's say, it

cost about three-and-a-half cents to buy a metical;

three-and-a-half U.S. cents.  And by 2016, it cost less than

one-and-a-half cent to buy a metical.  So it got a lot

cheaper.

I show again an 18-month period -- in this case,
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sorry, a two-year period when it fell by more than a third.

So a pretty steep and sustained decline over that period, it's

fair to say.

Q Now, we spoke briefly at the beginning of your testimony

about the Proindicus, EMATUM, and MAM loans.

Do you recall in what currency those loans were

denominated?

A Those were all U.S. dollar loans.

Q And so, in your opinion, how did this depreciation in

Mozambique's national currency affect Mozambique's ability to

repay those loans?

A Well, most of the revenues that the government earns are

in the local currency.  So for a given dollar amount of loans,

a decline in the value of the local currency means that the

government needs that much more revenue to pay off the loan in

foreign currency; in dollars, in this case.

So all else being equal, it makes it more difficult

to pay off the loans.

Q So can you just very briefly, please, summarize your

opinion on these macroeconomic factors that we've been

discussing?  And specifically your opinion about how they

affected Mozambique's ability to repay its debts?

A Yes.  So we -- I've shown how commodity prices declined

over the period.  Mozambique very, very heavily exposed to

commodities.  That was negative in terms of its ability to
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service its debt.

We talked about the fact that the energy companies

were investing in this large natural gas deposits.  And that

both as a consequence of the delay installing the legal

infrastructure locally as well as the decline by the crisis,

investment was reduced and slowed.

We talked about the fact that goods exports

declined, and that's tied to, in part, the declining

commodities prices.

We've talked about the decline in real GDP growth.

I showed that to you.  

And last, we talked about the decline in local

currency.  All are negative for the country's capacity to

service its debt.

Q And in your opinion, were these all significant

contributing factors that undermined Mozambique's ability to

repay the Proindicus, EMATUM, and MAM loans during the same

time period?

A Yes, that's my opinion.

It wasn't merely my opinion, it's also -- it was

also the opinion of the credit rating agencies, and the IMF at

the time.

Q Now, Dr. Okongwu, I'd like to consider your second and

third opinions together.

Can you first please remind the jury about your
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opinion concerning the returns on EMATUM LPNs?

A I had said on Friday that if at their issue one had

invested in the LPNs, and making what I think are reasonable

assumptions about how principal and interest on those are

repaid, today one would have a return that was approximately

the same, reasonably the same as if you invested in a broadly

diversified portfolio in the emerging market debt.

Q Now, in connection with that opinion, did you also reach

an opinion concerning the likelihood of default of an

investment in the EMATUM LPNs?

A Well, yes.  Relatedly, an investment in an asset or a

country of similar risk profile to Mozambique had a

substantial risk of default.

Q So how might an investor determine the likelihood that a

particular investment would default?

A There are a number of ways.  But a very common, common --

commonly accepted beginning, at least, is to look at the

credit rating agency's assessment or the creditworthiness of

the country, or the particular asset, or both.

Q So relying on this information or taking this approach,

what might investors in EMATUM LPNs have determined to be the

likelihood that investment would default?

A As I said, I think it was substantial.

So here, just to -- some background.  The credit

rating agencies will do assessments of the creditworthiness of
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countries, companies, and securities.  And they will give you

essentially a score.  A score is what's called a credit

rating.

And I've shown some of the credit -- I've shown the

credit rating scale on the bottom right.  And you see it goes

all the way from one big A and two little As, all the way down

to C.  The As are better than the Cs, basically.  They're more

creditworthy.  

And everything that's BAA and above, and I'll touch

on this later, is low to moderate credit risk.  And everything

below that is high credit risk.

So when Mozambique -- when the LPNs were issued,

they were rated B1, which is in the B family, with the

rectangle around the Bs.

And so as you can read for yourself there, it says

obligations rated B are considered speculative and are subject

to high credit risk, which I think is pretty clear.

Q And why have you also culled out the CAA rating in this

slide?

A Because later Moody's, who produces this credit rating

scale, downgraded the LPNs to CA1.  And -- CAA, sorry.  And

this was at the time of the exchange to the eurobond.

And so I've included what CAA means.  And as you can

see, it's riskier.  It says, The obligation's rated CAA or

judged speculative of poor standing and are subject to very
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high credit risk.

Q Do credit rating agencies, like Moody's, publish reports

that show the historical likelihood of default of a particular

rated security or investment in sovereign debt, for example?

A Yes.  They'll show you the historical incidents of

default.

So what these agencies do, and they've been in

business for decades, is they will look at every asset, let's

say, that they have rated B, because what's that we're talking

about.

Over time, they'll say, okay, we gave it a rating of

B.  What happened the next year?  What happened the year

afterwards?  What happened the year after that?  

So they ask questions like, How many of those

securities that we rated B at inception a year later have

defaulted; two years later have defaulted; three years later

defaulted, et cetera, et cetera, et cetera.

Here, I'm showing the answers to that question based

on about 30 years' worth of data from Moody's.  And Moody's

finds that securities that have rated B, within seven years

more than 15 percent have defaulted; securities that have

rated CAA, CA, and C gropes them all together, within seven

years, more than 40 percent of them have defaulted.  When the

LPNs were issued, they were seven years to maturity.

Q Does S&P, one of other major credit rating agencies, also
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publish historical default information?

A They do.  And they go through a similar process.

They -- so the reason that the numbers won't be

exactly the same is -- well, a couple of reasons.  One of them

is actually quite important for our purposes here.  

One is they don't always rate the same securities.

So some securities will have both Moody's and S&P rating, but

some might have just one or the other, so they'll have

different data.

The other, and the reason this is actually more

relevant to our particular discussion at hand here is because

the Moody's numbers that we saw before covered bonds that were

issued both in the country's own currency, as well as in

foreign currencies.

These S&P numbers are based upon country's borrowing

in other currencies.  So countries like Mozambique, for

example, borrowing dollars, for example.

With that said, what they find is that in seven

years about 21 percent of securities that S&P rated B have

subsequently defaulted.

For securities rated double C or triple C grouped

together, the number's about 80 percent.

Q Would this information about historical default rates

have been available to investors at the time they invested in

either the LPNs or the eurobonds?
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A Yes.

Q And so what this would show with respect to the LPNs is

that there was one in five chance that that particular

investment would default.

MR. MEHTA:  Objection.

THE COURT:  Overruled.  He's an expert.  Go ahead.

A The way I put it is that securities rated B, one out of

five of them historically had defaulted within seven years.

Q And what would the historical default rate have been for

the eurobonds?

MR. MEHTA:  Objection.

THE COURT:  If you know.

Do you know the answer to the question?

THE WITNESS:  For the eurobonds?  No, I talked --

THE COURT:  Do you know the answer to the question?

THE WITNESS:  No, I do not.

THE COURT:  All right, he doesn't know the answer.

Next question.

MR. DiSANTO:  I'll rephrase it.

Q For a security rated CC?

A CC and triple C grouped together, historically about

80 percent have defaulted.

Q Now, I'd like to take a closer look at Mozambique's

credited rating during the time period we've been talking

about, which is 2013 through 2016.
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What are we looking at in this graph that you

prepared related to those revenues?

A So to begin with, I have separated what's called

investment grade from what's called speculative grade.  Those

are the terms that are used for these two categories.

Investment grade is everything above BA3, and below

that is speculative grade.  And the dark line shows the

progression of Mozambique's credit ratings over time.  So they

went down.

The red dots show when it was put on credit watch,

which basically means it's being monitored for a potential

downgrade.

And, again, the investment credit will be the low

and moderate risk, and the speculative grade is higher risk.

And I'm not going to read this all to you but --

THE COURT:  That is true.

A Something to note is that from the very beginning, in

September 2013, Moody's, in this case, had noted that growth

prospect were favorable; that GDP was low; that donor support

was likely to decline over time; and institutional strength

and governance will meet, which is, I think something that

they made a point of repeating throughout their rating --

throughout this period.

And as you can see over time, this is considered

over time, they note, which is consistent with what I said
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earlier, that the external position, which is a technical way

of saying their trade position essentially, their trade in

that situation was worsening, and that's related to the

decline in the currency and the decline in the value of the

experts.

So there's a lot here, but that's the essence of

what you can pull out.

Q So were these credit rating agencies -- I'm sorry, I'll

rephrase.

So with one of these credit ratings in mind, why

would one still invest in debt with such a high likelihood of

default?

A It's a tenet that risk and return are -- typically

correlate, so you invest in something that's risky because you

think the return is commensurate with that.  So the risk

adjusted return is reasonable.

Q Now, Dr. Okongwu, who would you have expected to be

investors in the EMATUM LPNs and eurobonds?

A I would expect it would be mostly dedicated emerging

market investors.

Q Can you provide a bit more of an explanation about what

dedicated emerging market investors are, in your view and

experience?

MR. MEHTA:  Objection.

THE COURT:  Overruled.  He's an expert giving his
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opinion.

A I would expect it would be mutual funds that were focused

on emerging market securities; hedge funds that were focused

on emerging market securities; that kind of investor.

(Continued on next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. DiSANTO: 

Q Does the type of investor who invests in EMATUM LPNs and

Eurobonds just take its profits from its investment and stuff

them under the mattress?  

MR. MEHTA:  Objection.

THE COURT:  If you know what the typical investor in

the EMATUM funds does with their profits, whether they stuff

them under the mattress or stuff them somewhere else; do you

know?  Do you know?

THE WITNESS:  I think so. 

THE COURT:  He thinks he knows.  All right.  He

thinks he knows.  So I think he can answer.  Overruled.

A Most professional investors are paid to do just that,

invest.  Because the thinking is that I, as the client, if I

want my money in cash, I can keep it in cash.  I am giving it

to you to invest, you should be investing it.  Not very

typical of a very small cash position.  So money is

reinvested. 

Q So have you considered a number of different investments

scenarios that an investment -- investor such as the ones we

have been talking about may have pursued in connection with

the LPNs and Eurobonds?

A I have considered a number of scenarios that I think are

reasonable to assume. 
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Q How many different scenarios? 

A I have done four scenarios. 

Q Now, what assumptions did you make about what an investor

would have invested in had they not purchased the LPNs in

September of 2013? 

A Had they not purchased the LPNs in September 2013, I

would assume that they would invest in a broadly diversified

portfolio in the emerging market bonds.  There are indices

that are made to proxy such portfolios.  One of them is the JP

Morgan index, the JP Morgan EMBI.  That's what I've used.  And

the return to that from September 2013, to, call it the

present September of this year, would have been about 6.9

percent, per annum, on average.

And what that means is that an investment in a

million dollars face value, which I would have cost about

$920,000 in the LPNs in 2013, would have yielded a profit of

about $451,000 today.  That's shown in the dark blue line on

the right. 

Q Now, what are you showing in this first alternative

investment scenario on the left, the orange column? 

A The orange one assumes that one invested in the LPNs.

All interest and principal payments were taken and put in the

broadly diversified portfolio of emerging markets bonds.  So,

again, the JP Morgan index.  And at the exchange, the investor

chose to go into the Eurobond.
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So bring all that forward to today, the investor

would have made, on average, every year, 6 and, you know, 6.4

percent, I' call it, and the profits on an investment of

$920,000 or so would be $410,000. 

Q And what happens in this second middle scenario that you

have?

A The investor buys the LPNs, and when they get the

principal and interest payments, puts them into the JP Morgan

index, but at the exchange, declines to go into the Eurobond

and instead puts everything in the portfolio of diversified

emerging market bonds.  Wouldn't have done as well as either

of the other two scenarios, almost a 5 percent return every

year, and that would yield about $306,000 as of today, meaning

September. 

Q Just so we are clear, what is the end date for the

calculation that you are showing in this slide? 

A September 1, 2019. 

Q Now, what if instead of investing in a broadly

diversified portfolio of emerging markets debt one were to

just reinvestment profits into the LPNs of the Eurobonds

themselves?  What would that scenario look like?

A Well, I did the calculation, and as the jury can see, you

have made almost $400,000 through September 1. 

Q Of 2019? 

A Sorry.  Of 2019. 
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Q Now, finally, in these four scenarios, you have been

assuming that one did not just simply put profits aside, but

invested in alternative investments.  What sort of returns

would an LPN investor have realized had they done exactly

that, just take the profits and interest, take them out as

cash?  What would that scenario look like?

A Well, in that scenario, I assume that all those cash

flows that come off don't yield anything after that, they are

just kept, by themselves, and brought to the present.  But

without any interest.  That yields a return of about $305,000

through September 1, 2019. 

Q And so in none of these various scenarios that you would

expect in emerging markets investor to pursue did such an

investor lose money on its investment in the EMATUM LPNs? 

MR. MEHTA:  Objection. 

THE COURT:  Overruled.  He is an expert, you are

giving your opinion.  You can cross him. 

A As you can see, none of the calculations I have made was

there a loss, and I think that there are reasonable different

scenarios to consider. 

Q So just to conclude, Dr. Okongwu, can you please

summarize, again, each of your three opinions for the jury.  

A Yes.  I have set and shown that there was a global

downturn in commodity prices, which was -- which took place at

the same time as the turndown of the global economy between
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2013 and 2015, and in the process undermined Mozambique's

ability to service its debt.  I have shown that based upon the

data available from the credit rating agencies, an investment

of -- in the product with similar risk characteristic, to

those we've seen in investment in Mozambique, had a

substantial probability of default, but shown what the numbers

are.  And the last, I have performed return calculations with

some different scenario, various scenarios, to show what the

return would have been, and if you invested in the LPNs and

exchange into the Eurobond with reasonable accompanying

assumptions, your return would have been about the same,

broadly speaking, as if one had invested in a broadly

diversified portfolio of emerging market bonds. 

Q Thank you for your time, Dr. Okongwu.

MR. DiSANTO:  I have no further questions, Your

Honor.  

THE COURT:  Your witness on cross. 

MR. MEHTA:  Thank you, Your Honor.

CROSS-EXAMINATION  

BY MR. MEHTA: 

Q Good afternoon, sir.  

A Good afternoon.

Q Dr. Okongwu, fair to say that you're a professional

expert?

A I think that's fair.  I consult to financial institutions
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in countries about finance questions, yes. 

Q And fair to say that you're a professional testifying

expert?

A I testify as part of that work. 

Q And you have been paid numerous times to testify,

correct, in your career? 

A NERA has been paid when I have testified, yes. 

Q And NERA pays you? 

A NERA does pay me. 

Q And NERA has been paid countless times for you to submit

reports in part of cases, correct? 

A I don't know if I would characterize it as countless, but

I have submitted many reports and NERA has been paid for every

single one of them, I think. 

Q How many reports have you submitted in the course of your

career?

A I don't know, but I could count it up on my CV, which I

am sure you have. 

Q And have you ever testified in a criminal case before?

A Pardon me?  

Q Have you testified in a criminal case before?

A I have. 

Q Okay.  And safe to say that although you have testified

in criminal cases, you are not an expert in criminal law,

right? 
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A I am not an expert in law, period. 

Q And safe to say that you don't know all the facts

underlying this criminal case, right?

A That's safe to say. 

Q Okay.  And you don't know Jean Boustani, right? 

A No, never met him. 

Q But NERA is being paid by him in connection with your

work today, right?

A I need to confirm by looking back at the retention

letter, but I am pretty sure that NERA is being paid by a

company called Privinvest. 

Q And do you know where Privinvest is? 

A It is a company based in the Middle East. 

Q You know it is the contractor for the EMATUM project that

you talked about on direct examination? 

A Yes. 

Q And you said NERA is being paid by Privinvest between 600

and $900,000; is that right? 

A That was my estimate upon being asked to give an

estimate, yes. 

Q Has your estimate changed today? 

A No.

Q Did that estimate include payments for this past week?

A Yes. 

Q And in total, including your testimony today and anything
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else you do afterwards, how much do you expect Privinvest to

pay NERA? 

A I think that's the amount.  Somewhere in there. 

Q Now, I noticed you had a number of slides in your

PowerPoint; is that right? 

A That's correct. 

Q Did NERA prepare those slides? 

A All the content, the calculations, the graphs, et cetera,

were produced by me and my team.  The formatting was done by a

company that works with -- that was working with Willkie Farr. 

Q Is that called DOAR? 

A Yes. 

Q And Mr. McLeod works for DOAR? 

A Yes. 

Q And is NERA paying DOAR for the slides? 

A To the best of my knowledge, no. 

Q DOAR is being paid, if they are being paid, separately;

is that correct? 

A They are not being paid by NERA. 

Q Now, I notice that a number of your slides that you

relied on IMF reports; is that right? 

A I did. 

Q Okay.  The IMF is the International Monetary Fund? 

A That's correct. 

Q Why did you rely on IMF reports in your presentation? 
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A They were working with Mozambique, they are an interested

party in Mozambique's development. 

Q What is the IMF? 

A It's the International Monetary Fund. 

Q What does the IMF do? 

A It is a multi-lateral agency that monitors the economies

of a lot of countries and assists some of them. 

Q Fair to say that IMF's financial assistance is

significant for many of these countries? 

A For many, yes. 

Q And Mozambique is a developing country, right?

A Yes. 

Q And you are aware that prior to April 2016 there was an

IMF financial program in Mozambique? 

A Prior to when?  Sorry.

Q April 2016, there was an IMF financial program between

Mozambique? 

A They were involved in a program at the time in April of

2015, yes. 

Q Prior to April 2016? 

A Sorry.  To April 2016, yes. 

Q And fair to say that a country like Mozambique can

benefit from an IMF program, right?

A Fair to say that they can. 

Q And you're aware that in 2016, the head of the IMF was
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Christine Lagarde? 

A Yes. 

Q And are you aware that in April 2016, Christine Lagarde

met with Mozambican officials regarding certain debts that

were not disclosed? 

A I was not aware that Madam Lagarde met with them, no. 

Q You're not aware that Christine Lagarde met with Antonio

do Rosario in Mozambique? 

A I am not aware that Madam Lagarde met with Mozambican

officials. 

Q Okay.  Do you know that Antonio do Rosario was the CEO of

EMATUM, the company you were talking about on direct

examination? 

A I do not know that. 

Q Did you know or were you aware that Privinvest and Jean

Boustani had paid millions of dollars to Mr. do Rosario in

connection with the EMATUM transaction? 

A I am not aware of that. 

Q Do you know that Madam Lagarde also met with Isaltina

Lucas in April 2016? 

A No. 

Q And were you aware that Isaltina Lucas was the national

director of the treasury of Mozambique? 

A No. 

Q Okay.  Were you aware that Privinvest and Jean Boustani
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paid Ms. Lucas millions of dollars in connection with the

EMATUM loan? 

MR. DiSANTO:  Objection. 

THE COURT:  Overruled.

A I am not aware of that. 

Q Are you aware that at that meeting, Mozambican officials,

including Mr. do Rosario and Ms. Lucas, told Madam Lagarde

that they had been lying to the IMF about the Proindicus and

EMATUM loans? 

MR. DiSANTO:  Objection. 

THE COURT:  Overruled.

A I am not aware of the meeting, I am not aware, so I'm not

aware of what they may have said in the meeting. 

Q And do you know that after that meeting IMF suspended its

program with Mozambique? 

A I know that the IMF suspended its program with

Mozambique. 

Q And you're aware that they suspended the program because

Mozambique and the government of Mozambique had been lying to

them about the Proindicus and EMATUM loans? 

MR. DiSANTO:  Objection. 

THE COURT:  Overruled. 

A I am aware that the issue was undisclosed borrowing. 

Q Have you seen it referred to as a hidden debt scandal? 

A I have seen them referred to as hidden loans. 
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Q And you know that the IMF suspension had a devastating

effect on the economy of Mozambique, right?

A It was significant. 

Q And you know that, for example, after the IMF pulled out,

foreign investment plummeted by 40 percent in 2016?

A I am aware that both those things may have happened at

the same time. 

Q Do you know that after the IMF pulled out of Mozambique,

foreign grants fell to less than $200 million in 2016, down

from 700 million? 

A I was not aware of those exact numbers, no. 

Q You're aware that prior to IMF pulling out of Mozambique,

Mozambique, one of the poorest countries in the world, had

half of its government spending founded upon external aid?

A I am aware it was a substantial portion of the

government's spending.  It was in part government aid. 

Q Were you aware that prior to the IMF pulling out of

Mozambique, foreign direct aid accounted for 12 and 15 percent

of Mozambique's GDP?

A Those numbers seem correct. 

Q And you know, that, sir, after the scandal came out, the

IMF demanded an independent audit of the EMATUM, Proindicus,

and MAM loans? 

A I know that there was an independent audit, yes.

Q And you know it was done by Kroll? 
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A Yes. 

Q And it was paid for by the country of Sweden? 

A I wasn't aware who paid for it. 

Q That's one of the donor countries of the IMF, correct? 

A Yes. 

Q And you're aware that --

A Sorry, just to be clear, it is a member of the IMF, yes. 

Q And you're aware, sir, that Kroll did an independent

audit of Mozambique and found that the loans were overcharged

by $713 million? 

MR. DiSANTO:  Objection.  

THE COURT:  Overruled. 

A I have not read the Kroll report. 

Q Fair to say, Dr. Okongwu, you did not take into account

the IMF suspension of its program in Mozambique when

determining the commodity oil prices significantly undermined

Mozambique's ability service its debt, correct? 

A I did, actually.  I read the IMF reports, and I read the

rating agency reports, and the bulk of the downgrades occurred

before this issue of the hidden loans arose.  And, actually,

what was cited by the credit rating agencies in the 2015,

early 2016 period was this, as I showed, worsening of the

external position. 

Q But you looked at EMATUM, right?

A Pardon me?  
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Q But you only looked at EMATUM, right?

A Well, no, I continued looking at the -- I hope I am

answering the question correctly.  I continued looking at the

credit rating agency reports subsequently to this issue of the

undisclosed loan arising, and I saw what the credit rating

agencies had to say about that issue and its impact on

Mozambique's credit worthiness. 

Q But fair to say, sir, that Proindicus is in default,

right?

A Yes. 

Q EMATUM is in default, right? 

A Yes. 

Q But they are not in your report, right? 

A In my presentation?

Q Yes.

A No, they are not in my presentation. 

Q Fair to say that you didn't look into the losses suffered

by investors of Proindicus, right?

A I was not able to obtain data on Proindicus prices. 

Q EMATUM was recently restructured, right?

A I'm sorry?

Q EMATUM was recently restructured? 

A It was restructured in 2006.  '16, sorry.  2016. 

Q You're aware that there was another restructuring just

recently? 
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A I'm aware that there's one that was recently completed or

is in the process of being completed. 

Q And you're aware that Mozambique has agreed to pay $900

million of new bonds due 2031? 

A I did not look into the exact details of the most recent

restructuring. 

Q And the government had to restructure because otherwise

it would be very difficult to access capital markets, correct? 

A I think that's correct. 

Q And you know that the Eurobond that was restructured in

2016 defaulted, right?

A I know that it was restructured again, yes. 

Q You're also aware that the constitutional council of

Mozambique ruled that the government guarantee on the Eurobond

was illegal, right?

A I am not aware of that. 

MR. MEHTA:  One minute, Your Honor. 

THE COURT:  Yes.

Q One last question, Dr. Okongwu.

You mentioned that if someone had invested in the

EMATUM LPNs and kept the investment until September 1, 2019,

you would have made a certain return; do you recall that

testimony?

A I gave different returns under different assumptions

about what was done with the cash in the interim. 
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Q Fair to say that if one had never invested in the EMATUM

LPNs, they would have had no profit off that investment,

correct?

A That's correct, by definition. 

Q And fair to say that if one had never invested in the

EMATUM LPNs, they would have never suffered any losses on that

investment, correct?

A If you don't invest, you can't make money or lose money. 

MR. MEHTA:  No more questions, Your Honor.

THE COURT:  Any redirect?

MR. DiSANTO:  Very briefly.

REDIRECT EXAMINATION  

BY MR. DiSANTO: 

Q Dr. Okongwu, you were asked a few questions about foreign

donations to Mozambique through an IMF program.  Do you

remember that? 

A I do. 

Q Now, prior to early 2016, what had the IMF and credit

rating agencies been projecting about foreign donations to

Mozambique through the IMF program? 

A That they were going to decline over time.  I showed that

on my slide with the credit rating agency downgrades over

time.  I just didn't read it. 

Q And did donations through that program in fact decline

over time? 
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A They were declining from 2013 onwards. 

Q You also were asked a number of questions about the

disclosure of loans to the IMF; do you remember that?

A I do. 

Q You were asked questions about disclosure of the loans in

April 2016; do you remember? 

A I do. 

Q Did you review any documents in connection with your work

on this case indicating that, in fact, any of those loans were

disclosed to the IMF earlier than April 2016? 

A I reviewed an e-mail from somebody at a fund company, I

believe it was Eaton Vance, to somebody at the IMF in early --

MR. MEHTA:  Objection.

THE COURT:  Overruled.

A To somebody at the IMF in early 2015, asking about the

Proindicus borrowings. 

Q And what was the IMF's response?

MR. MEHTA:  Objection.

THE COURT:  Overruled.

A I don't have the document here, but my recollection is

that it said something along the lines of, we've heard about

Proindicus and we are interested in discussing this with you. 

Q Thank you, Dr. Okongwu.

MR. DiSANTO:  No further questions, Your Honor. 

THE COURT:  You may step down, Doctor.  Thank you.
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(WHEREUPON, the witness was excused.)  

THE COURT:  All right.  Ladies and gentlemen, we are

going to take our 15-minute break before we have our next

witness.  We are just rolling along here.  Do not talk about

the case yet.  We are getting near the end, but we are not

quite there.  Thank you.  See you in 15.

(WHEREUPON, at 12:21 p.m., the jury exited the 

courtroom.)  

 

(Continued on the next page.)  
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(Open court; no jury present.)   

THE COURT:  Thank you.  You may be seated ladies and

gentlemen.

The jury has left the courtroom.  The witness has

left the courtroom.  He completed his testimony and the

defendant is still present.

Do we have any procedural questions to address in

the absence of the jury and in the presence of the defendant?

MR. BINI:  Not for the Government. 

THE COURT:  Defense counsel?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  Have a good 15-minute break.  We will

see you in 15.

(WHEREUPON, a recess was had from 12:22 p.m. to 

12:41 p.m.) 

THE COURT:  We have the appearances, we are waiting

for the defendant to be produced.

Please be seated, ladies and gentlemen.

Do we have any procedural issues to address before

we bring in the jury?

MR. MEHTA:  Not for the government. 

MR. JACKSON:  No, Your Honor.

THE COURT:  Would you have the witness come forward

to be sworn, please.

MR. JACKSON:  Yes, Your Honor.
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Your Honor, should I assume the podium?   

THE COURT:  Yes, please.

Admiral, please come forward.   

THE WITNESS:  Thank you, Your Honor. 

THE COURT:  And stand in that witness stand.  My

courtroom deputy will swear you in in a minute, once the jury

is here, sir.

MR. JACKSON:  Your Honor, with the Court's

permission, we will indicate before he's sworn, we are calling

this witness, and just put that on the record.

THE COURT:  Well, sure.

MR. JACKSON:  Whatever works for the Court, Judge. 

(Continued on the next page.) 
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(WHEREUPON, at 1:05 p.m., the jury re-entered the 

courtroom, and the proceedings continued in open court.)  

THE COURT:  Welcome back, ladies and gentlemen.  We

appreciate your promptness.  Please be seated.

Mr. Jackson, will you please call your next witness.  

MR. JACKSON:  Thank you, Your Honor.  The defense

calls retired Rear Admiral Stanley Bryant. 

THE COURT:  All right.  The other Mr. Jackson, would

you please administer the oath to the Admiral.

(WHEREUPON, the witness was duly sworn.)  

(Witness takes the witness stand.) 

STANLEY BRYANT, called as a witness, having been first duly 

sworn/affirmed, was examined and testified as follows: 

THE COURT:  Please be seated, sir.  I am going to

ask you if you would be kind enough to pull that microphone

towards you.  I know have you a booming voice, the voice of

command, that's fine, but, you know, in a courtroom, sometimes

everybody needs a microphone. 

THE WITNESS:  Yes, sir.  

THE COURT:  All right, sir.

You may proceed, Mr. Jackson.   

MR. JACKSON:  Thank you, Your Honor.

DIRECT EXAMINATION  

BY MR. JACKSON: 

Q Afternoon, Admiral.  
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A Good afternoon. 

Q Sir, where did you grow up?  

A I was born and raised in Detroit, Michigan. 

Q And what did you do after -- when did you leave Detroit? 

A I left Detroit after I graduated from high school and a

year in the naval reserve at Wayne State University, and went

to the US Naval Academy in Annapolis. 

Q Can you just very briefly explain, what did you study at

the US Naval Academy?

A Well, in short, I studied to be a naval officer, but I

studied mechanical engineering predominantly, STEM courses, as

we call it nowadays, with a span of maritime law and ethics

and leadership and that sort of thing. 

Q And, why did you go to the naval academy? 

A Well, the Navy is sort of in my family's blood.  My

father was a chief petit officer in World War II.  Two of my

mothers cousins were Navy cross wearers in the service war,

two of my brothers and cousins both attended the naval

academy, so it was sort of in the family blood.

Q When did you graduate? 

A When?

Q Yes.  

A 1969, in the academy. 

Q And in 1969 when you graduated from the naval academy,

what did you do next, Admiral Bryant? 
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A I went to approximately a year of flight training and

followed by six months training on a specific aircraft that I

would fly in the fleet after that. 

Q What was that aircraft? 

A That was the A-6 Intruder.  It was a two-person -- 

THE COURT REPORTER:  Excuse me.  I'm sorry.  Can you

just slow down a little bit?

THE WITNESS:  Thank you.

THE COURT REPORTER:  Thank you.

THE COURT:  Admiral, what I usually say to people,

channel your inner Lord Vader speech pattern as opposed to

your inter Chris Rock or Woody Allen or Wanda Sykes or -- fill

in the blank.

So your voice is fine in terms of volume, but just a

little bit more like Vader in terms of -- 

THE WITNESS:  Sure.

THE COURT:  Thank you, sir. 

A So the A-6 Intruder is a two-place medium attack bomber

that flies from aircraft carriers to do its mission.  

Q What did you do after that training? 

A I made two ten-month deployments to the Vietnam War at

the USS Enterprise. 

Q What is the USS Enterprise? 

A The nuclear private aircraft carrier. 

Q Did you fly combat missions during those deployments? 
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A I did.  I flew combat missions over North and South

Vietnam over the course of that 20 months. 

Q Were you part of any particular group as an aviator? 

A I was part of a carrier air wing 14 and a member of the

attack squadron 196. 

Q How long did you remain a naval aviator? 

A Well, I did almost nothing but fly airplanes, the A-6,

for about 17 years, until I got to and finished squadron

command, and which time I went on to other things, aboard

ship, including some flying, but a lot of command and

administration command positions aboard ships. 

Q As a naval aviator, what kind of things do you need to

know about ships? 

A Well, you have to know the capabilities of both your

enemy and your friendly ships.  Capabilities of the friendly

ships, because they are part of your group, and they are there

to support you, and you're there to support them.

So all of their capabilities and armaments have to

be well understood and you have to know the enemy ships

capabilities and armaments as well because those are the

capabilities that could get you in big trouble if you don't

know what they are and what to do with them. 

Q Does an understanding of civilian ships play any role in

the work of naval aviator? 

A It does, quite a bit.  In fact, as an aviator in the 17
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years or so before my squadron command and during, I was

tasked many times with going out and finding unidentified

ships and trying to determine what nationalities they were,

what their purpose for being out there was.  It was part of

trying to paint a picture of the overall maritime domain

around the aircraft carriers so we know who was friendly and

who was not. 

Q What did you do after -- what was your next job after

that initial time as an aviator, Admiral Bryant?  

A Following squadron command, I went to USS Nemens to be

the air officer who is in charge of all of the flight

operations on the ship, the flight deck, and the hanger bay,

and all of the flight operations, running the control tower.

And then I was selected for the nuclear power propulsion

training program, which was a two-year course leading to my

graduation and assignment as executive officer of Abraham

Lincoln was my next assignment, nuclear carrier. 

Q I want to talk about the Abraham Lincoln, but just very

briefly, can you just explain why is it that you had to take a

nuclear power propulsion course?

A Right.  The captain of an aircraft carrier, hopefully the

end result of taking that course and then the next things that

follow will be resulting in command of an aircraft carrier.

And as the captain of the aircraft carrier, you have to be

intimate with the understanding of the nuclear power plant,
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both from a safety and an operational standpoint, because you

have to make decisions such as qualifying people to operate

the plant, and you have to make decisions on what is going to

be done to or with the plant during certain situations.

Otherwise, if you didn't have all this training, you just have

to take the recommendations of people that had the training.

So it was decided long ago during Admiral Rickover's time in

the nuclear Navy that it would be required to go through the

entire two years of nuclear power training to be an aircraft

carrier CO. 

Q And did you -- was the study of propulsion systems on

boats something that you worked on or learned during the

course of your career? 

A Well, I studied ship propulsion at the naval academy, and

then I studied a course of -- of course, the nuclear power

training was -- had a lot to do with ship propulsion with the

energy made by the nuclear reactors.  Then I attended a

six-month course in Newport, Rhode Island called the ships --

senior officers ships material readiness course, where we

learned in great detail about the power plants, mostly

boilers, conventional boilers for ships, that we were en route

to be captain of. 

Q Now, you mentioned the US Abraham Lincoln.  When did you

assume that command post?

A Well, I was the executive officer and the captain was
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reassigned suddenly to another aircraft carrier, so I was made

the captain of the aircraft carrier Abraham Lincoln, which was

1988, for about five months before the next captain came in

because he had done the things after the executive officer

tour that required to be the captain. 

Q Were you the commanding officer of any other ships,

Admiral Bryant? 

A I was captain of the USS Ponce, which is a --

THE COURT:  Spell that for the reporter.  

THE WITNESS:  Right.  P-o-n-c-e.  It is pronounced

Ponce because that's the Puerto Rican pronunciation of it.  It

is named after the city of Ponce.

A So the USS Ponce is an amphibious assault ship.  It is 6

to 800 sailors and Marines and some vehicles and aircraft

carrier embarked.  And we did a noncombatant evacuation of

civilians from the war in Liberia in 1990. 

Q How many people were under your command in your role at

the USS Abraham Lincoln? 

A Well, it was -- we were building the ship, so the crew

started from about a hundred and grew to about 2,000 during

the time that I was there as the executive officer, and then

captain, and then back to the executive officer before it was

commissioned. 

Q After the Ponce, were you the commanding officer of any

other ships? 
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A I was the commanding officer of USS Theodore Roosevelt,

another nuclear aircraft carrier. 

Q Did you have any role after that in the US Navy? 

A After Theodore Roosevelt, I was assigned to be the

commander of our forces in Iceland.  We had a marine

battalion, an F-15 squadron and a P-3 squadron, all stationed

in Iceland to be Iceland's defense force under the NATO

command for two years.  Then I came back to Norfolk, Virginia

to be a carrier battle group commander in charge of a carrier

and 8 to 10 escort ships, including service and submarines. 

Q What was the reason that the US Navy had this Iceland

defense force?  What was the purpose of that? 

A Well, Iceland is an original signatory to the NATO

charter, after World War II, and they have no armed forces of

their own, so the US took on the responsibility to put defense

forces in Iceland to be their basic defense force, and I was

sort of the chairman of the joint chiefs for the government of

Iceland. 

Q And then what was your next role after that?

A After Iceland, I came back, then I came back to Norfolk

to be the carrier of group 4 commander of the battle group. 

Q And after that, what was your next role in the Navy? 

A Well, I was assigned to the Atlantic fleet commander, a

four star, I was a two star by that time, to be his director

of resources and requirements. 
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Q And what does that job entail?

A Well, aside from assessing the readiness of the fleet,

the job included trying to assess what the proper force

structures should be for the Atlantic fleet and to try to

craft that force structure in terms of what it costs and what

the capabilities are under the current budget constraints.

Then current budget restraints.

Q Did that involve the evaluation of various different

kinds of ships and other equipment? 

A Absolutely.  We had to determine what ships, airplanes,

and other equipment would work, and then how much they cost

and whether we could afford them, basically. 

Q And what was your next role after that?

A I went to be the deputy commander of naval forces Europe,

which is -- which was headquartered in London.  So I had

deputy commander oversight over about 22,000 sailors and

Marines in the Mediterranean, and at any given time 20 or 30

ships that were present in the area. 

Q What was your area of responsibility in that role? 

A Well, the area of responsibility went from Finland to

South Africa.  At the time, there was no African command, so

European command had all of that under our purview. 

Q And can you just explain to the jurors, just in general,

what kinds of things did you have to do in that role?

A Well, I was responsible for our forces liaisoning with
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all the forces in that area of responsibility, and for the

defense of our own forces and for our part in the defense of

NATO and its allies. 

Q Did any component of that role involve the evaluation of

coastal threats and systems designed to counter coastal

threats? 

A Yes.  We had a large operation in Africa, which is part

of our AOR at the time, area of responsibility, and to try and

aid the African coastal nations in trying to find what types

of vessels and aircraft they needed to enhance their own

security, and then how they could use those vessels to protect

their economic zones against threats. 

Q Now, Admiral Bryant, at some point did you leave the

Navy? 

A I did.  I retired honorably after 37 years in 2001. 

Q What did you do after that? 

A I had a brief stint with the Institute For Defense

Analyses running their Norfolk office, the Joint Advanced War

Fighting Program, and then I went to be the director of naval

aviation programs at Lockheed Martin. 

Q What is Lockheed Martin? 

A Lockheed Martin is one of the biggest defense contractors

in the nation.  They make all types of defense platforms and

systems. 

Q And can you just briefly summary explain, what was the

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4123BRYANT - DIRECT - MR. JACKSON

range of things that you had to do in that role at Lockheed

Martin? 

A Well, my primary role as the director of naval aviation

programs was to work with the Joint Striped Fighter Program

and keep it relevant and look for marketing opportunities with

the fleet aviators with whom it was very new at the time.  I

also worked with other programs involving smaller platforms

and aircraft. 

Q What did you do after that?

A I took an opportunity to go to Raytheon Corporation

Integrated Defense Systems in Massachusetts. 

Q And what is Raytheon? 

A Raytheon is another -- not quite as big as Lockheed

Martin, but another large defense contractor.  Just about

totally defense work, a little bit of civilian work. 

Q Do both Lockheed and Raytheon manufacture naval

equipment? 

A Yes. 

Q Can you explain what your role was at Raytheon? 

A My role for the integrated defense systems when I first

got there was to be their naval expert across all of

Integrated Defense Systems business areas so I could try to

tie them all together, eliminate redundancies, et cetera, in

all those business areas that dealt primarily with naval

systems. 
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After that, I was made the business development

director for the Raytheon's portion of the DDX or destroyers

Zumwalt, which was a state-of-the-art destroyer that we were

building, and we had the $3 billion contract for all of the

combat systems in the ship. 

Q You mentioned the DDX and the $3 billion contract.  Was

that for one ship?  

A That was for the lead ship in the class.  Just for the

combat systems.

Q And what was the ship?

A Well, it's a rather futuristic looking destroyer that was

built to have naval gunfire that they could send projectiles

out 100 to 150 miles.  It was built so that it was very hard

to see on the radar, and it gave a very, very small radar

signature so it looked like a little fishing boat instead of a

large destroyer.  It was very state-of-the-art from a combat

system and propulsion system standpoint. 

Q Were you the subject matter expert designated at Raytheon

for any particular purposes?

A Well, I was the subject matter expert for all things

naval in Integrated Defense Systems.  In the beginning of my

tour there, that I -- as business development expert, I was de

facto subject matter expert for the DDG-1000 and all of its

areas and dealing with other people outside the program and

inside.  And then I went to be the director for international
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business defense, where I ran all of their overseas business

development. 

Q Admiral Bryant, did you have any roles in Raytheon that

related to border defense? 

A Well, we were working on a project, and it never -- Saudi

Arabia never did -- not for years after I left, never did

acquiesce to taking on the program for years, but there were

several companies that were trying to -- they were competing

to give them a defense system for their northern border, a

system of radars and that sort of thing on the northern border

so they could keep it secure. 

Q And in that role, did you work on the evaluation of

radars and other equipment that would be necessary for a

border defense system? 

A We did.  We tried to evaluate what best and most cost

effective systems would be so that they could see the right

distances out, see the right things, and give them the proper

warning if there were untoward things coming their way. 

Q Admiral Bryant, were you hired to conduct some analyses

in this case? 

A I was. 

MR. JACKSON:  And I'd like to at this time,

Your Honor, offer as a demonstrative a portion of a document

marked as DX-11203, slides 15 through 20.

THE COURT:  You want to offer the entirety of slides
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15 through 20 or portions of the slides 15 through 20?  I

wasn't clear what you were indicating. 

MR. JACKSON:  Let me be a little clearer, Judge.  I

think what I would like to do is offer merely as a

demonstrative the entirety of slides 15 through 20, I believe,

with no objection from -- 

THE COURT:  Right.  Any objection from the

government to slides 15 through 20 coming in as

demonstratives, and you can show to the jury, but they will

not be able to take back to the jury room?  Any objection to

15 through 20?

MR. BINI:  No objection, Your Honor. 

THE COURT:  They are admitted a demonstratives.

Ladies and gentlemen of the jury, you may see them,

but you can't take them home. 

(Defense Exhibit 11203, Slides 15 through 20, marked 

only as demonstrative exhibits.)   

MR. JACKSON:  Thank you, Judge.

Q Now, Admiral Bryant, were you asked to look at three

different procurement contracts related to this case?

A Yes, I was.  I was asked to look at the three contracts

depicted on the slide, Proindicus, EMATUM, and MAM. 

Q What is a procurement contract? 

A Well, it is very simply, not to be redundant, buy it's

very simply a contract between two individuals to -- for one
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to buy something from the other.  In this case it was military

equipment.  We usually use that term when we're talking about

military equipment for some reason instead of just saying

buying it. 

Q Are procurement contracts common in the defense

contracting or government contracting industry? 

A We live and die by procurement contracts with other

governments and the US government. 

Q Are you familiar with the term "turnkey solution"? 

A Yes. 

Q What is a turnkey solution? 

A Well, it involves a situation where an asset is delivered

to the buyer, but it is not just the asset, it includes a

number of other things that are included in the solution.

Could be spare parts, technical assistance, showing the

training on the system or platform that you are giving them.

There's a whole litany of things that could be included so

that you don't just throw the keys at the person to whom you

are selling the car and tell them to have a nice day, you give

them the maintenance or the opportunity to have it maintained

for a certain period of time at least, tell them how to

maintain it, tell them how to drive it, employ it, everything. 

Q And were the three procurement contracts you looked at in

this case turnkey projects? 

A Yes.
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Q And in your experience how does the fact that a contract

is a turnkey project as opposed to a nonturnkey impact the

nature of the project and generally sort of the cost structure

of a project? 

A Well, it increases the cost a lot.  Could be as much as

double, depending on what things are involved with the turnkey

contract.  You can imagine, again, buying an automobile, then

having maintenance for life, and a warranty for life, and a

technical expert to come out to your house anytime you needed

him because you have a little issue with it.  Spare parts were

included.  All of that.  It would all -- you know, it would

all increase the price of the asset. 

Q Can we go to slide 17.  What is depicted here, Admiral

Bryant? 

A Well, these are some of the factors, probably not all.

It is not exhaustive, probably, but these are the things that

can be involved in a turnkey project, because it includes the

planning for the delivery of all of the turnkey things, the

spare parts involved, if any, the delivery and/or

transportation of the equipment to its destination, any sea

trials or aviation trials and testing that may be involved,

integrating the systems into the ship or aircraft, making sure

that they all work together properly, personnel transportation

for those doing these things.  It could include operating and

maintenance costs for a period of time for the vessels.
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It trained the end users in how to operate the

vessel and how to maintain the vessel.  Technological

assistance from the contractor when you think you are all

trained but something goes wrong.  And, in my case, for the

A-6 Intruder, fully 20 years after it had been in service, we

still had a contractor that deployed with us from Northrop

Grumman as one of these technical advisors.  That's how

important they are.  And then the overall management of the

project, day-to-day management. 

Q Did you evaluate -- did you take a look at, as you were

looking at these -- at the turnkey projects at issue in this

case, the purpose of these projects? 

A I did. 

Q Can we look at slide 18.  Can you just explain what is

depicted here?

A Well, objective one was I think the -- the whole

objective of these three contracts was for the government of

Mozambique to be able to assert nationals, their sovereignty

over their exclusive economic zone, which is full of their own

assets as an objective.  Two, to secure that economic zone, to

monitor and secure it and utilize their own -- Mozambique's

own vast natural resources and achieve their own potential

financially from them.

And then number three, it addresses national

security concerns.  You are in -- basically, the economic zone
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is an extended border.  So things that go on, good or bad in

their economic zone are part of your national security

concern. 

Q Would a country like Mozambique have a need to address

these types of concerns?

A Absolutely.  Piracy, human trafficking, smuggling.  These

are all things that go on in the economic zones of the African

countries and a lot of other countries, but it is not unusual

in a lot of the African countries with whom I dealt with in

the Navy, as the P-sink in Europe and otherwise, to have -- to

be dealing with these issues, in addition to securing their

natural resources and their economic zones. 

Q What do you mean by securing their natural resources? 

A Well, what I mean is that they can use them for their own

purpose, and they are not being poached or otherwise used by

another country illegally.  And if they are being used by

another country, it usually involves that country paying a

licensing fee to be able to use that natural resource, fish,

whatever it is, in their economic zone.  So they secure that

for their own use or the use of legitimate other countries. 

Q Now, you mentioned piracy, you mentioned poaching, you

mentioned certain types of smuggling concerns.  Are those all

concerns that you observed with particular threats in the part

of the Indian Ocean that Mozambique is in?

A From my observations, they are prevalent throughout the
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Indian Ocean or most of the Indian Ocean, especially again on

the African coast, the African West Coast -- East Coast. 

Q Does the particular length of the Mozambican coastline

pose any special concerns in terms of the protection of an

economic zone? 

A Yes.  It really does.  We have a term in the military

called the tyranny of distance.  And what that means is, the

farther you have to go or the bigger the areas you have to

protect, tyranny is that it costs more, it is more difficult,

it is more dangerous.  And in this case, Mozambique has a

2700 -- 900 mile, 2700 kilometer coastline, which is I think

about twice as long as the coastline of California.  So it is

a huge distance, and it is a huge accompanying EEZ off of that

for about 200 miles area that they have to try to monitor and

protect.  So the tyranny is, the bigger the distance, the more

assets you need, the more people you need, the more

communications you need, et cetera. 

Q Admiral Bryant, I know you were doing the conversion of

kilometers to miles.  Did you reflect the distance that you

are talking about in the slide that we are looking at?

A I did.  There's the 800 mile coastline of California, and

the 1,600 mile -- there again, I guess I didn't do my mental

conversion very well -- the 1,600 mile coastline of

Mozambique.  So we all think of California, I do anyway, as a

pretty long coast, a big coast, but this is twice the length
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of California.  Probably California all the way to someplace

in Canada.

(Continued on the next page.)  
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DIRECT EXAMINATION (Continued) 

BY MR. JACKSON: 

Q What does it mean in terms of the types of assets that

are needed to appropriately protect that kind of economic

zone?

A Well, it means you need more assets, and at the -- there

is a tradeoff between speed and numbers here.  So you may need

a hundred slow assets or 50 faster assets.  So there is a

tradeoff in terms of speed and number.

You also want we call -- again, a naval term -- we

call it defense in-depth.  Closer to the coast you want

smaller, faster assets and a larger number of them.  Then, the

further out you get, you want probably fewer in number but you

want them to be faster, so they can cover the distances

better.  And then further out from that, you want assets that

are both fast and have a longer range than these other assets

closer to the coast, to be able to stay out there 100 or

150 miles for long periods of time, without having to

shuttle -- sort of a wasted time shuttling back and forth to

the coast.

So you need endurance and speed out there, which is

size, also includes size.

Q Did you look at whether the assets that were listed in

the procurement contracts you talked about were appropriately

tailored to the objectives you talked about here?
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A I did.

Q What did you find?

A I found that they were very appropriate for the project

in terms of numbers, speeds, and capabilities that they

were -- it was a good plan.

Q Now, I would like to show you a photograph that is in

evidence as DX-9003.

What are we looking at here, Admiral Bryant?

A That's one of the 16 radar stations that were part of the

Proindicus contract.  They were to be stationed equidistantly

along the coast, to be able to reach out with radar and see

what was happening out in the coastal waters in the economic

zone and then be able to pass that information to a smaller

command center at first and then to a larger command center

after that.  So that if there was a problem out there, assets

could be directed toward that problem.

Q The use of the 16 radar stations that you described, did

that -- was that appropriate to the coastal surveillance of

objective that was set out there?

A I think it adequately -- the types of radars that they

were projecting to be put on these stations, two bands of

radar so you could see with greater clarity in close and then

with little bit less clarity out a lot further, at that height

and those distances apart, I think they gave adequate coverage

both in distance out into the economic zone and in terms of
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overlap.

MR. JACKSON:  Can we display, in evidence,

Defendant's Exhibit 9036.

THE COURT:  In evidence.  You may publish.

MR. JACKSON:  Thank you.

(Published.) 

BY MR. JACKSON:   

Q Can you see the exhibit here?

A I can.

Q What's this?

A That's an HSI35 -- I'm sorry.  That's a DV15.

MR. JACKSON:  Your Honor, actually, could we dim the

lights just a little bit?

THE COURT:  Sure.

Q You said a DV15.

What is a DV15?

A It's a small, agile patrol craft; and in this case the

DV15 was acquired in a number of 36.  It's agile.  So at --

and 50-knots capable, and it has communications, short-range

UHF, short-range communications that allow it to work together

with other boats of the type in wolf packs or packs.  So they

can respond to quick response situations near the coast.  

So it has a low-radar signature of its own, which

helps if you are approaching another vessel.  Fast, agile.

It's made of composite materials, which is good for
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maintenance.

Q Why is it good for maintenance?

A Well, the composites are synthetic materials, fiberglass.

So they don't rust.  That's their major advantage.  They can

be painted with silica paints that will keep crustaceans off

of the hull.

Q Was a DV15 an appropriate boat for the mission that was

set out in the Proindicus project?

A I think so.  It had the speed, the agility, and the

low-radar signature was certainty an enhancement; but I think

it was an excellent product.

Q Can you take a look at what is depicted in DX-9055.

A This is the HSI32.  So this is another 50-knot patrol

boat.

Now, this one is much bigger, probably two and a

half times the size of the DV15.  And it's -- so it's built to

or made to work out further, a hundred miles or so from

coastline and stay out there.  It has a range of about

3,000 miles, which means it can stay out there for four, five,

six days, if necessary.

Again, it has the speed capability of 50 knots in a

relatively rough sea state, a Sea State 3, which is four to

six-foot waves.  It also has the capability to launch a larger

than normal, if you will, radar -- inflatable boat off the

back end.  So it can assist in boarding procedures from other
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vessels or whatever.

Again, this was not made of composite.  This is made

of lightweight aluminum.  So it helps attain the speeds that

you want for this ship; and it's aluminum, a very durable

metal and not as prone to corrosion as steel is.

Q Would it be appropriate for a coastal defense system,

like the one you assessed here, to have this kind of boat as

well as the DV15 we just looked at?

A I think so.  This is one of those that goes maybe

two-thirds of the way out to the farthest distance because it

can stay out there, like I said, for -- it can go 3,000 miles,

which at 10 or 15 knots, that's a long time, days wise.  So it

can stay out there a long time, not have to make that transit

and waste time going back and forth to base.

It has a fantastic combat system called a Synapsis

system.  It happens to be a Raytheon system, but it can

autotrack, detect, about 70 contacts at once; and this type of

ship can act as sort of a command ship or a mother ship to

help direct the efforts of some of the other vessels that

might be out there in the area that were smaller, might not

have the same extensive combat system.

Q Can we take a look at --

A I did --

THE COURT:  Hang on.  He is going to put another

question.
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Q I will get to it.

A Okay.

Q So let me just ask you, Admiral Bryant, did you --

MR. JACKSON:  Can we look at DX-9186 -- I'm sorry,

9168?

THE COURT:  In evidence right.

MR. JACKSON:  Yes, Your Honor, in evidence.

THE COURT:  You can publish that.

(Published.) 

Q What are we looking at here, Admiral Bryant?

A Well, this is a fantastic patrol craft called the WP-18.

It's one of a kind, really, and it's capable of 70,

seventy-zero, plus knots; and a knot is a little faster than a

mile per hour.  It's 6,000 feet per minute as opposed to

5,208.  So it's a little faster.  Seventy knots is probably

76 miles an hour.

But it has an extremely low radar signature, which

means essentially it can sneak up on its target because the

target would see -- on its radar it would see a craft that

they thought was about the size of a jet ski; and it has

ability to run at 50 knots in Sea State 5, which is 8- to

12-foot waves, because it has a -- that bow, that long,

protruding bow is called a wave-piercing bow; and they can

ballast -- they can move water forward to make it heavier.  So

it will pierce through the waves instead of sort of riding on
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top of them, which enables it to maintain those high speeds in

those high sea states and speed up without crashing through

the waves.

Q You mentioned Sea State 5.

Why is Sea State 5 relevant to a country like

Mozambique?

A Well, Sea State 5 is not unusual off the coast of

Mozambique.  They usually are dealing with Sea State 3, which

is, again, four to six feet and below, but it's not unusual

during certain times of the year for these higher sea states

to be prevalent.

MR. JACKSON:  Can we look at DX, in evidence, 9085?

THE COURT:  You may publish.

MR. JACKSON:  Thank you, judge.

(Published.) 

Q What is depicted here? 

A This is a 40-plus meter trimaran, called the OCEAN EAGLE,

and it's a fantastic design that allows the hull to move at 50

knots, again, in Sea State 3; and it's -- when the hull gets

up, sort of out of the water as it moves along, so there is

very little resistance to the hull, which is less drag, like

an airplane or something hanging out the side of your car.  So

it operates at those high speeds at very high efficiency, and

these little pontoons, if you will, hanging off the sides keep

it from -- basically just keep it stable in the water.  They
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are not part of the propulsion system.  They are barely

touching the water.

But this has sort of a stealth capability of its own

in that that platform you see behind the bridge is for an

unmanned aerial vehicle that can operate either autonomously

or under control, in order to go out maybe as much as

100 kilometers away from the ship, look and see what's out

there and broadcast the picture back to the ship.  So this

ship can see and monitor what's going out a great distance

away from the ship, without giving away its position.  That's

what we mean by stealth, meaning they are hard to see.

So they can be very hard to see because they are

outside of radar range with this UAV.  Very unusual.

Q Now, Admiral Bryant, would a ship -- would this ship be

useful to a coastal defense system like the ones you looked at

here or a system for monitoring the protection of the natural

resources, like you were talking about earlier?

A Yeah, absolutely.  This would be a ship that I would put

in that outermost defense area.  It has a basic capability to

cruise for 5,000 miles before it needs to come back in for

refueling, which means it can stay out there longer and stay

on station longer while the other ships have to transit back

and forth to port.  So it allows the staff to longer keep that

picture of what's going on in the operating area fresh and be

the corporate knowledge of what's going on out there, not to
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mention being the command ship with another Synapsis combat

system.

It's all radars and ability to look out a great

distance with the UAV.  It also has a large -- you can see on

the back end there -- it also has a large rubber hull

inflatable boat that it can launch, which is an RHID, R-H-I-D.

MR. JACKSON:  Your Honor, at this time I would like

to offer in evidence DX-9221 and DX-9222.

THE COURT:  Any objection to 9221?

MR. BINI:  No objection.

THE COURT:  Admitted.

(Defense Exhibit 9221, was received in evidence.) 

THE COURT:  Any objection to 9222?

MR. BINI:  No objection.

THE COURT:  Admitted.

(Defense Exhibit 9222, was received in evidence.) 

THE COURT:  You may publish to the jury.

MR. JACKSON:  Thank you, judge. 

(Published.) 

BY MR. JACKSON:   

Q Now, we are going to zoom in a little built, but can you

see what's depicted here, Admiral Bryant?

A Yes.

Q What is this?

A This is a Google Earth picture from about six months ago
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of the Pemba -- in Mozambique, Pemba shipyard.

Q When you say -- I know what you are talking about when

you say about six months ago, but can you focus in on the date

of this image?

A Right.  I'm sorry.  It was 12/20 -- yeah, 12/2016.

12/28/2016.

THE COURT:  Is looks like 12/26/2016 on my screen.

Can you take another look?

THE WITNESS:  12/26/16.  Yes, sir.

THE COURT:  I never been called "sir" by an admiral

before.  I think in light of that it's about ten to 2:00.  I

will treasure this moment.

We will break for lunch.

THE WITNESS:  I think it's appropriate, Your Honor.

THE COURT:  I think it's appropriate too.

THE WITNESS:  To call you sir.

THE COURT:  No.  We are going to break for lunch.

Please do not talk about the case.

Admiral, please do not talk about your testimony

with anyone, including counsel.  We will get back here at

3 o'clock.  We will see resume your testimony.

Ladies and gentlemen of the jury, have a nice lunch.

We will see you at 3 o'clock.

(Jury exits.) 

THE COURT:  Thank you, sir.  Please step down.  I'm
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going to ask you to leave the courtroom now, and we will see

you at 3 o'clock, admiral.

Please be seated, ladies and gentlemen.

Do we have any procedural questions to address?  The

jury has left the courtroom, the witness is leaving the

courtroom; and I will ask -- the defendant, of course, is

still present.

I will ask the government if there are any issues

they wish the court to address now, then defense.

MR. BINI:  Your Honor, the government just wishes to

inquire if this is the last witness for defense counsel.

THE COURT:  The government has expressed a desire to

inquire as to whether or not this is the last witness for the

defense.  I can inform the government I do not know the answer

to that question.

Is there anything else the government wishes to ask

the court?

MR. BINI:  No, Your Honor.

THE COURT:  Is there anything the defense wishes to

ask the court, or inform the government of at this point?

MR. JACKSON:  No, Your Honor.

THE COURT:  There you go.  So I will see you folks

after lunch.

MR. JACKSON:  Thank you, judge.

THE COURT:  Thank you.
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A F T E R N O O N  S E S S I O N 

(Time noted:  3:10 p.m.) 

(In open court; Jury not present.) 

THE CLERK:  All rise.  Judge Kuntz presiding.

THE COURT:  Thank you.  We have the appearances.  We

are just waiting for the production -- you may be seated,

ladies and gentlemen.  We are just waiting for the production

of the defendants.

Do we have any questions or issues before we bring

the jury in?

MR. SCHACHTER:  Your Honor, just one.

THE COURT:  Yes.

MR. SCHACHTER:  For defense.  So Mr. Boustani has

decided to testify.

THE COURT:  Yes.

MR. SCHACHTER:  So if it would be possible to just

take a short break after the admiral's testimony to handle

logistics with the marshals and taking him to the witness

stand.

THE COURT:  Of course.

Anything else from the defense?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Anything else from the government?

MR. BINI:  No, Your Honor.

THE COURT:  Well, bring in the jury and the witness.
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MR. JACKSON:  Thank you.

THE COURT:  Welcome back, sir.  We will get the jury

back in a moment.

Off the record.

(Discussion.) 

(Jury enters.) 

THE COURT:  Good afternoon, ladies and gentlemen of

the jury.  Thank you for your promptness.  Please be seated.

Members of the public, please be seated.

Admiral, please be seated; and I will ask you, sir,

as I said I would:  Have you spoken with anyone about your

testimony since leaving the witness stand?

THE WITNESS:  I have not, Your Honor.

THE COURT:  Thank you, sir.  You may inquire.

MR. JACKSON:  Thank you, Your Honor.

DIRECT EXAMINATION (Continued) 

BY MR. JACKSON: 

Q Hello again, Admiral Bryant.

So, Admiral Bryant, I think when we left off you

were looking at DX-9221 and 9222.

MR. JACKSON:  Can we look again at DX-9221 in

evidence?

THE COURT:  Yes.  You may publish it.

MR. JACKSON:  Judge, may we dim the lights just a

bit?
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THE COURT:  Yes, of course.

(Published.) 

Q So, Admiral Bryant, what are we looking at here, just in

general?

A So that's a Google Earth imagery from 2016 of Pemba naval

shipyard in Mozambique.

MR. JACKSON:  Can we zoom in, Mr. McLeod, on it.

Q And can you see in this image from 2016 Google Earth any

of the ships that you analyzed before your testimony?

A Yes.  The wharf that sticks outs and runs parallel to the

bottom of the screen, in the upper left of that wharf appears

to be the OCEAN EAGLE right there.  And then berthed two

outboard from behind that, are two HSI32s.

And then in that circle, at the top of the circle,

it appears to be some DV15s.  It's a little hard to tell from

the image, but from the relative size I would say it's about

five or six DV15s.

MR. JACKSON:  Can we look at the second page of this

document.

Actually, can we just take a look at -- yeah, very

good.  9222.  Excellent.

Q If you look at the area here, out in the water, can you

see any other boats that are relevant?

A Right.  Toward the right-hand side of the screen, about

midway up, just a little short of midway up from the bottom is
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a white thing there that -- it appears to be a -- an OCEAN

EAGLE anchored right there.

MR. JACKSON:  Can we zoom in on this briefly,

Mr. McLeod.  We can take that down, Mr. McLeod.

Q Now, Admiral Bryant, I would like to show you a

photograph in evidence as DX-9078 -- I'm sorry.  Just one

moment.

Can you look at DX-9075?

THE COURT:  In evidence?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Yes, you may publish.

(Published.) 

Q Can you see what's depicted here at 9075, the plane?

A Yes.  It appears to be a Remos light sport aircraft.

Q Were Remos light sport aircraft part of any of the

contracts you looked at here?

A Yes.  They were the end result of the aircraft portion,

the maritime patrol aircraft portion, MPA, of the Proindicus

contract.

Q Was a plane like this well suited to the mission it was

set out in the Proindicus contract?

A Well, I think it is.  The missions that I envision this

airplane applying in the contract, that is going out and

identifying vessels in the area, as to their origin and

possibly their intent and maybe what to board.  It's ideal.
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I have actually flown missions to do the same thing,

as I mentioned earlier, I think, around the aircraft carrier

in a high-performance military jet aircraft; but this aircraft

is actually more ideally suited than that because it's more

maneuverable.  It can turn tighter circles and that sort of

thing.

It has better visibility, believe it or not; and

it's flown by one pilot, which, for the country of Mozambique,

I think, is probably good.  So they don't have to train as

many pilots and keep as many pilots trained and current.

But as an aircraft, I think it's ideal for this

mission of going out 150, maybe 200 miles and finding vessels

that we want to investigate visually when there is not another

ship in the area perhaps.

MR. JACKSON:  You can take that down, Mr. McLeod.

Q Now, you mentioned when you were describing some of your

work a particular plane called the Joint Strike aircraft that

you worked on the -- that you worked on in the course of your

work at Lockheed Martin?

A Right, the Joint Strike Fighter, and it's designated the

F-35.

Q Were you involved in a contract for the Joint Strike

Fighter?

A Yes, I was.  As part of my duties as director of naval

aviation programs, I was sort of the primary liaison between
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the aircraft company and corporate Lockheed Martin on the

Joint Strike Fighter program.

Q Was that a turnkey contract that was ultimately signed in

connection with the Joint Strike Fighter?

A It's probability the ultimate in turnkey contracts, as

far as the price and number of assets and that sort of thing

and what's involved.

Q What do you mean by that, when you say, "It's probably

the ultimate"?

MR. BINI:  Objection.

THE COURT:  Overruled.

Q The judge overruled.  You can answer.

A Can you ask the question again?

Q I just meant:  What do you mean when you say it's the

ultimate turnkey project?

A Well, the entire project is going to be, over the next 50

years, worth about $1.5 trillion, and it's going to produce

about 3,000 aircraft.

So if you assume -- and they are about priced at

85 million apiece, the aircraft.  There is a huge portion of

that contract that is devoted to the turnkey type of things

that I discussed earlier; and, in this case, it includes not

just spare parts and ongoing maintenance and that sort of

thing, but it includes an automatic logistics system,

brand-new to the navy and to the air force and marine corps.
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It includes building of some hangars and some support

buildings.  It includes building some classrooms and some

very, very high-tech aircraft simulators.  It includes

renovations made to some bases, to house the Joint Strike

Fighter.

All these things are included in the contract, but

not necessarily reflected in the price of the assets, of the

airplanes themselves.  So that particular program gets a lot

of criticism because if it's worth 1.5 trillion and they are

only building 3,000 airplanes, then it must mean that the

airplanes cost $500 million a piece.  I had to use a

calculator too.  It's 3,000 and 1.5 trillion is 500 million.

Well, the truth of the matter is that the airplanes

cost about 85 million.  So the rest of that contract, 85 times

3,000 -- I didn't do the math on -- but it's not close to

1.5 trillion.  The rest of that contract is the turnkey

features.

Q Is that a common thing, that you see in --

THE COURT:  Can I have the question and answer read

back?

MR. JACKSON:  Yes, Your Honor.

(Record read.) 

THE COURT:  Okay.  Next question.

MR. JACKSON:  Your Honor, may we display in evidence

DX-9001?
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THE COURT:  Yes.  You may publish.  It's in

evidence.

(Published.) 

BY MR. JACKSON:   

Q Do you know what this is, Admiral Bryant?

A That's a ship called the AFRICAN STORM, as it says on the

side there.  It's an E/V ship.  There are one or two of these

in the world in its design, its ability to carry things in the

center of the ship, and do other things.

Q Was this a part of any of the contracts you looked at?

A It was.

Q How does this play into those contracts?

A Well, this particular vessel was completely renovated as

part of the contract.  In other words, they had to upgrade all

of the hull, mechanical, and electrical systems and to

renovate the living spaces, and also renovate the inside of

the ship or the hold of the ship, because it was designed to

be basically a mother ship for all of these patrol boats that

we have been talking about; and it would -- could either hoist

them aboard or do maintenance while they were alongside.  And

the hull was designed to take modules that were equipped to do

the maintenance on these ships.

So all of that work had to be done to the OCEAN

EAGLE before it was delivered to Mozambique, and then, under

the terms of the contract, the ship was to be -- the company
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was going to pay for the -- for two years' worth of operating

costs of the ship, salaries for the crew, food, fuel, parts,

you name it, so that they can service the ships that were

delivered under the three contracts until the shipyards were

up and running and able to do that themselves.

This ship, as part of the contract, was bought by

Mozambique for a dollar.

Q In that it was bought by Mozambique for a dollar, does

that have any relationship to the turnkey nature of the

project?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Now, are you aware of intellectual property that was a

part of any of these contracts?

A Yes.

Q And just in brief summary, what is intellectual property

in the context of a contract like the procurement contracts we

are talking about?

A Well, in this particular contract intellectual property

belongs to the contractor, who in this case makes the ships or

the airplanes or the ships in this case.  And it's the whole

parcel of things that involve the ideas and everything that

went into the design and construction and operation of these

vessels.  It's really, in some cases and in this case, it can

be the most important thing a company actually owns.
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MR. BINI:  Objection.

THE COURT:  Sustained.  Why don't you ask another

question.  It's getting to be a bit run-on.

MR. JACKSON:  Let's me try another question, judge.

That's my fault.

Q Now, am I correct, Admiral Bryant, that in a turnkey

contract --

THE COURT:  No.  Don't do it by leading.

MR. JACKSON:  Okay, judge.  Just ask me --

withdrawn.

THE COURT:  Hopefully you will ask an open-ended

question, and hopefully the witness will confine himself to

the answer, because otherwise the government is going to

object and I'm going to sustain the objection.  

So, admiral, just focus in on the question, and we

do it in smaller bites than one might do when you are making a

presentation with a PowerPoint.

THE WITNESS:  Yes, sir.

THE COURT:  So ask another question, nonleading, and

we will get through this.  I know we will.

MR. JACKSON:  Excellent.  I'm close.

BY MR. JACKSON:   

Q Admiral Bryant, did you look at the assets that were

provided to -- besides the AFRICAN STORM, did you look at the

assets that were provided in the manned contract to
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Mozambique?

A I was able to look at the Longliners, three Longliners.

Q Well, let me back up.  The Longliners?

A I'm sorry.  That was the EMATUM.

Q The EMATUM contract?

THE COURT:  Now, you are even talking over yourself,

which is really going to confuse the court reporter.  So let's

break it down, question and answer.  I know it's 3:30.  So

let's sharpen up a bit.  Go ahead.  Maybe the lights can come

back up and that might help.

I don't want to make it a Charmin commercial.  It's

getting a little weird.  So take the lights up, and it will

help us focus and it will be good.

BY MR. JACKSON:   

Q Admiral Bryant, did you see any train that was included

in the contracts you looked at?

A There was training involved with part of --

THE COURT:  Admiral, is the answer yes?

THE WITNESS:  Yes.

THE COURT:  There you go.

THE WITNESS:  Thank you.

THE COURT:  I know it's really weird, but it's okay.

With respect, it's a different kind of deal.

Okay.  Next question.
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BY MR. JACKSON:   

Q Did the training, as you saw it described in the

contracts, appear appropriately suited to the purposes of the

contracts, as described there?

A Yes, it did.

Q Admiral Bryant, since you left the -- since you left

Raytheon, have you had your own consulting business?

A Yes.

Q And can you just explain in general what kind of

consulting that is?

A I basically work for a consortium of consultants that

people go to for different advice on different things.  So I

get asked to talk to these people and usually on the

telephone.

Q Did you charge an hourly fee for the work that you

conducted in connection with your preparation for your

testimony?

A Yes.

Q What was that fee?

A Six-fifty an hour.

Q Is that consistent with your typical rates for the

consulting that you do?

A Yes.

Q Did you work on this over a period of months?

A Yes.
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DIRECT EXAMINATION (Continued) 

BY MR. JACKSON: 

Q And approximately how much time did you spend per month

on this?

A About 10, maybe 15 hours.

Q And, Admiral Bryant, do you know, as you sit here,

exactly the number of hours that you worked?

A No, I don't.  I have to total it up.

Q And has your testimony today encompassed all of the

issues that you looked at during the course of your work?

A No.

Q And finally, Admiral Bryant, after looking at each of the

contracts, was it your conclusion that the assets as described

in the contracts were appropriately tailored to the projects?

A Yes, it was.

MR. JACKSON:  May I have one moment, Your Honor.

(Pause.) 

MR. JACKSON:  Thank you, Admiral Bryant, I have no

further questions, Your Honor.

THE COURT:  Thank you.

Cross-examination.

MR. BINI:  Yes, Your Honor.

CROSS-EXAMINATION  

BY MR. BINI: 

Q Good afternoon, Admiral Bryant.
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A Good afternoon.

Q Sir, you mentioned that you consult with people on the

phone as part of your line of work now?

A That's correct.

Q And you are a motivational speaker; isn't that right,

sir?

A I do some of that, yes.

Q Okay.  And you have a website where you have a business,

you and your wife, and that's where that opportunity is sold,

right?

A The speaking portion of it, yes.

Q And you said in connection with this case, you've been

working 10 to 15 hours a month?

A Typically, up until recently, it's been somewhat more

with the trial coming up.

Q Okay.  And how long a period would that be, sir?

A Seven months, I think.

Q So somewhere between 70 and a little more than a hundred

hours?

A Probably.

Q So a ballpark, perhaps $60,000 or thereabouts?

A I suppose that's possible.

Q And, sir, fair to say you had no involvement in

negotiating the Proindicus contract, right?

A That is correct.
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Q You had no involvement in negotiating the EMATUM

contract, right?

A Correct.

Q And you had no involvement in negotiating the MAM

contract, right?

A Correct.

Q And you don't know anything regarding the underlying

facts of the negotiation of those contracts, right?

A That's correct.

MR. BINI:  Your Honor, if I could have a moment.

THE COURT:  You may.

MR. BINI:  No further questions.

THE COURT:  Any redirect?

MR. JACKSON:  Very brief, Your Honor.

REDIRECT EXAMINATION  

BY MR. JACKSON: 

Q You were asked questions about whether you had any

knowledge of the underlying aspects of these contracts a

moment ago.

Do you recall that?

A Yes.

Q In the course of your work, did you actually take a look

personally at any of these boats?

A I did.

Q Can you explain what that entailed?
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A I went to the -- the CMN Shipyard in Cherbourg, France,

and looked at the vehicles in the construction -- vehicles

under construction and the finished vehicles of the HSI32.

And I also viewed two -- three of the Longliner

vehicles.

Q Did you drive any of the vehicles?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Did --

Go ahead.  Next question.

MR. JACKSON:  Thank you, Judge.

Q Did the vehicles that you evaluated there appear to be as

you examined them in the contract?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Did the vehicles appear to be appropriately designed to

you?

MR. BINI:  Objection.

THE COURT:  Sustained.

MR. JACKSON:  No further questions, Your Honor.

THE COURT:  Thank you.

Admiral, thank you for your service --

THE WITNESS:  Thank you, sir.

THE COURT:  -- to the nation, and to the Court, and

to the jury.  You may step down.
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(The witness steps down.) 

THE COURT:  All right, please call your next

witness.

MR. SCHACHTER:  Your Honor, the defense calls Jean

Boustani.

THE COURT:  All right, ladies and gentlemen of the

jury, we're going to take an early comfort break, 15 minutes,

and then we'll be back with the next witness.  Thank you.  

Do not talk about the case.  I told you we're

getting near the end, and we are.  So thank you.  See you in

15.

We're still going to stop at 5.  I know what you're

thinking.

(Jury exits the courtroom.) 

THE COURT:  You may be seated.  The jury has left

the courtroom.

Do we have any procedural issues to discuss while

the jury is out on the break, and in the presence of the

defendant and all counsel?

MR. BINI:  Not from the government.  Thank you.

MR. SCHACHTER:  Not from the defense.  Thank you.

THE COURT:  Okay, enjoy your 15-minute break.

(A recess was taken at 3:37 p.m.) 

(Jury enters the courtroom.) 

THE COURT:  Good afternoon, ladies and gentlemen of
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the jury, welcome back from the first real 15-minute break

you've had in this trial.  Please be seated.

Ladies and gentlemen in the public, please be seated

as well.

Please call your next witness.

MR. SCHACHTER:  Your Honor, the defense calls Jean

Boustani.

THE COURT:  Thank you.  

Mr. Jackson would you administer the oath to the

witness.

THE COURTROOM DEPUTY:  Please raise your right hand,

sir.

You do solemnly swear or affirm that the answers you

are about to give to the Court will be the truth, the whole

truth, and nothing but the truth, so help you God.

THE WITNESS:  I do.

(Witness takes the witness stand.) 

JEAN BOUSTANI, called as a witness, having been first duly 

sworn/affirmed, was examined and testified as follows: 

THE COURT:  Please be seated, sir.

Would you please state and spell your name for the

court reporter.

Pull that microphone towards you.  Keep your voice

up, and then counsel will inquire, sir.

THE WITNESS:  Very good.  Jean Boustani.  J-E-A-N.
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B-O-U-S-T-A-N-I.

THE COURT:  Thank you.

Counsel, you may inquire.

MR. SCHACHTER:  Thank you, Your Honor.

DIRECT EXAMINATION  

BY MR. SCHACHTER: 

Q Mr. Boustani, I'd like to begin by directing your

attention to January the 1st of 2019.

Can you please tell the jury where you began that

day?

A I was in Beirut, Lebanon, my country.  It was New Year's

Day, New Year's Eve.  So I was there with my family, my wife,

my five-years-old son, friends, celebrating New Year.

And around 4:00 in the morning, on the 1st of

January, my wife and I were going for a trip to the Dominican

Republic from Beirut, like a honeymoon trip.  And early

morning before going to the airport, just give my son a

goodnight kiss and reach the Dominican Republic on the 1st of

January 2019, 4:00, 5:00 afternoon.

Q And what happened -- or where were you sent when you

arrived to the Dominican Republic?

A So I arrived to the Dominican Republic and I was arrested

there, with my wife.  And thank God my wife was released

quickly.

And then I was kept in the Dominican Republic at
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least up to the next day which was the 2nd of January around

6 a.m. in the morning.  I was told that I will be sent back to

Beirut, through Paris because I came through Paris.

And at the airport I was given -- I asked if it's

possible to call my -- the company I work for so I can -- they

can get me a ticket back.  And they said, No, we'll get you a

ticket.  So they give me a ticket from Santo Domingo, the

capital of the Dominican Republic, to New York.

And then I asked what about you said you will send

me back to Paris or to Beirut?  And they said that No, no, New

York there will be people there and they will give you the

remaining part of the trip.

Q What happened when you arrived in New York?

A So I land in New York on the 2nd of January 2019, and it

was around 9:00 in the morning.  And then I was arrested by

the FBI.  And same day the afternoon I recall I was brought to

court.

Q That's enough for now.

A Thank you.

Q And have you been in custody ever since that time?

A Yes.  I've been in the jail in Brooklyn since the 2nd of

January 2019.

Q Mr. Boustani, did you ever commit the crime of conspiring

to defraud investors?

A No.  Never.
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Q Did you ever commit the crime of conspiring to launder

money?

A Never.  No.

Q Before the moment that you were taken into custody in the

United States, did it ever cross your mind that you could be

charged with crimes by the United States Government?

A Never.

Q Have you ever, in your life, been to the United States

before the day that you were brought here and taken into

custody?

A I've never been in the United States of America in my

life.

Q Where are you from?

A I'm from Lebanon, the Republic of Lebanon.

Q And is that where you grew up?

A Yes.

Q Were all of your early years spent in Lebanon?

A I was born in 1978.  During that time, unfortunately,

Lebanon, in 1975, the Civil War broke out.  So I was born

while the Civil War was going on.

So due to the Civil War, at that time my father used

to -- used to work in Saudi Arabia.  So I spent my -- my life

I would say between Saudi Arabia and Lebanon.

Q If you were born in Beirut, why is it that your father

took the family to Saudi Arabia?
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A In the '70s, Saudi Arabia, like other people -- other

countries in this region, it's called the Gulf Region was the

only boom at that time.  So it was developing, it was a

desert, it was developing, so there was opportunities.

The Lebanese people are known in the Middle East, in

the Arab world to be highly educated, and, therefore, many

Lebanese, young Lebanese, at that time my father was in his

20s, so he had an opportunity to find a job in the booming

economy of Saudi Arabia, which also means for him escaping the

Civil War.

So that's why many Lebanese, not only my father, I

mean they worked in Saudi Arabia.  And for family ties, so we

used to commute, so whenever there is cease fire, there is

calm in the country, we used to go back to Beirut from Saudi

Arabia.  It's two hours flight.

Q From what age to what age did you live with your family

in Saudi Arabia?

A I think I was one week old when my parents took me to

Saudi Arabia and up to the end of the Civil War in Lebanon,

which was '89 -- 1988, 1989.

Q And during that time period, how would your family get

back and forth from Saudi Arabia and Beirut?

A You know, the Middle East we're very family-oriented

people.  So my grandparents, from both sides, lived in

Lebanon, uncles, family, so it was important that we keep in
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touch together as much as possible, even during the war.

So sometimes Beirut airport used to be open;

sometimes not.  And if it's not, so we used to sometimes come

through Cyprus, which is like not far away.

Fly to Cyprus and then come by boat because Cyprus

is an island, used come by boat to Lebanon.

Sometimes we used to fly to a neighboring country

called to Syria and also drive to Lebanon.  So it was very

easy.

Q And at what age were you when your family moved back to

Beirut after the Civil War?

A So late '80s, I would say -- I was born in '78, so ten

years old.

Q And from that time forward did you live in Lebanon?

A Yes.

Q And is that where you were living just prior to your

arrest?

A Yes.

Q Who did you live with in Lebanon?

A I lived with -- so I'm married since 2010.  And I have

one child.  He is now six.  So I live with my wife and my son

in Beirut.

Q What is your son's name?

A Leo.

THE COURT REPORTER:  Can you spell that?
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THE WITNESS:  Leo, L-E-O.

Q How old is Leo?

A Six.

Q Where do your parents live?

A In Lebanon.

Q Do you have any siblings?

A I have a sister.  And a brother.  Younger than me.

Q Where do your sister and brother live?

A In Lebanon.

Q You're dressed very nicely today.  Is this what you

normally wear?

A No, I'm -- I have a jail uniform.  I'm in jail.  But just

to be here in court, so I'm -- I'm allowed to be dressed

normally.

Q Can you tell us about your education?

A So I -- I studied in French school.  I'm French-educated.

And after graduating from high school, I went to university,

and I studied four years of accounting at the university.

Q You say you went to a French school.

Was that in Lebanon?

A It's in Saudi Arabia and in Lebanon.  I believe even in

United States of America you have this school, it's called EC,

so it's French system.

Q And what languages are spoken in Lebanon?

A The official language is Arabic, but French and English
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are also widely spoken.

Q You say you went to university.

What university did you go to?

A It's called Saint Joseph University.

Q What kind of school is Saint Joseph?

A It's a private university founded by the Jesuits maybe

more than 150 years ago.  And it's one of the best

universities in Lebanon.

Q What did you do after graduating from Saint Joseph's

University in Lebanon?

A I graduated in the year 2000, and then I joined the firm

called Deloitte in Beirut.  And later on Deloitte sent me to

Abu Dhabi.

Q What kind of work did you do at Deloitte?

A I was an auditor.  Also we used to receive assignments

like a consultancy.

Q And during what period of time did you work at Deloitte?

A From 2000 to 2005.

Q And during that period, what kind of clients did you work

with?

A So I was based in Abu Dhabi covering mainly the United

Arab Emirates country.

So the United Arab Emirates capital is Abu Dhabi.

Another famous city is Dubai.

So I was covering public companies, government,

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4169BOUSTANI - DIRECT - MR. SCHACHTER

private companies.  And also companies where also public

officials are partners and shareholders, so like public

private partnerships.

Q What do you mean by that?  

Who owned some of these -- when you say the

government officials that owned some of these companies in the

United Arab Emirates, what do you mean by that?

A So the United Arab Emirates is a combination of seven

emirates.  That's why it's called the United Arab Emirates.

You can maybe compare it here to state.

Every emirate is ruled by a ruling family.  And the

rulers have are public officials, and they rule the country.

And at the same time, they are business people so they have

their private businesses at the same time.

Q How old were you during the time period that you were

working at Deloitte that four or five years?

A So year 2000, I was 22 years old.  So from 22 up to 26,

27.

Q Did you have any experience during the time that you were

at Deloitte with loan syndication or bonds?

A No.

Q When did you leave Deloitte?

A I left Deloitte in 2005, as I recall.

Q And for what purpose?  Why did you leave Deloitte?

A I left Deloitte because I was looking to do something in
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my life different than just, as we say, being in a large

organization.

And there were many opportunities in the United Arab

Emirates in Africa, so I was excited, interested in -- in

doing some kind of new thing in my life.

Q So what did you do after you left Deloitte?

A After I left Deloitte, one of my friends, and he was also

a client at Deloitte, he's a national from the United Arab

Emirates from Abu Dhabi.  He was actually an official at the

ministry of finance at Abu Dhabi.  Also had his private

business.  And he was very interested and excited to invest in

Africa.  And for me also Africa was also very interesting,

very exciting, I would say.

So I -- he had a company and I joined him and trying

to develop business in Africa and the Middle East.

Q What kind of businesses?

A At that time in 2005, in Africa, it was the big boom of

telecom.

There was very scare networks, telecom networks,

telecom communications or internet in Africa.  So it was a

gold rush.  Mainly what we were trying to go to Africa trying

to establish businesses and vestures related to the telecom

sector.  So we built networks, mobile, mobile phones and

internet.

So the primary focus was that, and also real estate.
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These two sectors.

Q And how during that time period did you go about finding

opportunities for -- business opportunities in Africa?

A In the Middle East and Africa, let's say we're talking

about Africa now, the -- the projects in the telecom sector,

since we are talking about the telecom, these you have to deal

with the government or the authorities or the decision-makers.

And usually you have always what are called agents,

or brokers, or middle man.  Maybe in America they are called

lobbyists.  And these people, their job is to open for the

interested person or the person chose, and you go to secure

for him, for the investor, a license, a concession in the

project in order to execute this project.

So I was primarily trying to seek to find agents in

order to develop the business in Africa.

Q Did there come a time when you went to work for a company

called Privinvest?

A Yes.

Q Approximately when was that?

A I started working for Privinvest, it was maybe 2009 --

2008 or 2009.

Q And how is it that you came to work for Privinvest?

A The -- when in Abu Dhabi, I was introduced to the owner

of Privinvest, Mr. Iskandar Safa, who is also from Lebanon.

And I was introduced to him through another Lebanese person
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living in Abu Dhabi, who was in partnership with him in the

telecom venture, the telecom business.  So I met Mr. Safa in

2004 or '5.

And initially the relationship was just socializing

friendship, no -- not an employer/employee relationship.

Mr. Safa asked me to join the Privinvest group since

we met, but I told him I was -- I had my engagement to my

other friend from Abu Dhabi.

And then I recall around 2008 or '9, once the

project that I was doing in Africa with my friend was

completed successfully, it was a telecom project in Uganda.

So I told Mr. Safa that if he wants, I'm free, I could join

the group.

(Continued on next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Did you speak to Mr. Safa about what kinds of things you

wanted to do?

A Sorry?  

Q Did you speak to Mr. Safa about what kinds of things you

wanted to do?

A I did.  Mr. Safa is -- was based in Abu Dhabi.  His

business was focused in the Middle East and Europe.  So I told

Mr. Safa that I believed that Africa has tremendous

opportunities.  It is untapped, and I think we can do lots of

things in Africa.

He told me, Jean, Africa is a continent I don't

know.  So the understanding that we had is that I could

probably, hopefully, develop opportunities in Africa for the

group, and in the Middle East, of course.  So he said, okay.

Q Can you please describe what Privinvest businesses are? 

A So Privinvest is a private company.  It is owned by two

brothers, Mr. Iskandar Safa, and his brother Mr. Akram Safa.

It is headquarters in -- headquartered, excuse me, in Beirut,

with also, how you call it, the branch or second headquarter

in Abu Dhabi.

Privinvest is a holding, so a group of companies,

engaged in different activities.  The prime industrial -- so

there's the industrial activity of the group, there's the
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nonindustrial activity of the group.  The industrial one is

ship building and the related services.  And today Privinvest

is, I could say, it is the largest privately owned ship

building group in the world.

The nonindustrial part is focused on real estate,

telecom, oil and gas services and logistics, and other kind of

investments that Mr. Safa sometimes invest personally.  

Q Approximately how many people work at Privinvest or one

of its related companies?

A I believe we are more than 3,000 people at the group. 

Q And you mentioned a location in Beirut and also in Abu

Dhabi.  Where else are its operations?

A So Privinvest is headquartered in Beirut and Abu Dhabi.

Industrially, I would say Privinvest has acquired many

shipyards, leading shipyards in Europe.  So I think we have

heard a lot about CMN, which is CMN stands for Constructions

Mcaniques de Normandie.  It is based in France in the north of

France, in Normandy.

There is also three shipyards in Germany, in the

city of Kiel, in the north of Germany.  These shipyards were

also acquired.  And today the shipyards we have in Germany,

three shipyards, I think they are at the backbone of the

German ship building industry.  It is engaged in major

programs for the German Navy.

We have also a company in England called Sir Joseph
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Isherwood.  It is more than a hundred years old company that

is very much specialized in something called integrated

logistics support, which is softwares, training, and related

technologies related to the Navy.

Privinvest is also present in Greece, where it has

one of the largest shipyards in the Mediterranean that has

built submarines, one of the most sophisticated nonnuclear

submarines exist today.

Of course, in Abu Dhabi there's Abu Dhabi Mar, which

you heard about.  And I think mainly that covers a lot of the

group. 

Q You mentioned Abu Dhabi Mar? 

A Yes. 

Q Who owns Abu Dhabi Mar?

A Abu Dhabi Mar is owned by a company that is owned by a

member of the Abu Dhabi royal family, his name is Sheikh

Hamdan Zayed Al Nahyan, and by Privinvest. 

Q You mentioned the location of the ship building

operations.  How about the other businesses that you

described.  Where are those other businesses located?

A So, real estate, there is a lot of real estate investment

in France.  And the oil and gas logistics business, it is also

present in many African countries, Angola, Cte d'Ivoire, South

Africa, Congo.  So we spread in many countries. 

Q Does Privinvest still have businesses in Mozambique? 
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A Yes, absolutely. 

Q Can you describe the business that Privinvest has --

continues to have in Mozambique? 

A So today Privinvest is -- has ongoing operations in

Mozambique, and partnership with Mozambican partners, and it

is in the telecom business, and the utility business, and real

estate, and oil and gas logistics. 

Q What was your job at Privinvest when you first came?

A Excuse me?  

Q What was your job at Privinvest? 

A My job is to develop the Privinvest and to sell the

products of Privinvest and to find opportunities for

Privinvest. 

Q I would like to first focus on the time period between

2008 and 2011.  What kinds of sales were you involved in

during that time period?

A So during that time period, I was trying to double up the

business of Privinvest in Africa.  Obviously, from the

industrial part, I was trying to sell boats or systems.  And I

was going to many African countries trying to find

opportunities for that.  So mainly I was spending lots of time

on that. 

Q And how were you compensated?

A As an employee of Privinvest, so I have a salary, but in

the same time the incentive was, as a salesman, is to sell.
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So I would be compensated by commission on any successful deal

or sale I could do. 

Q Aside from commissions upon successful sales, did you

receive a salary? 

A I did. 

Q And what was that salary? 

A It was in UAE dirhams, the local currency, but if you

calculate it on dollars term, I think it was around 4,000

dollars a month. 

Q Did growing up in Lebanon help prepare you for your work

at Privinvest selling in different countries and cultures? 

A Lebanon is a very special place.  I would call it like

this.  Since ancient time, I'm talking 3,000 years before

Christ, there was people there called the Phoenicians, and it

was known to be -- they were known to be traders and merchants

and sea travelers.  Even the legends say that the alphabet was

invented in Lebanon in a town called Byblos.

And we are very multi -- multi, I would call it,

sectarian country.  You know the Middle East is very

emotional, especially in terms of religions and sects, and

emotions that would create, unfortunately, instability.  

So Lebanon, we are 18 different religious sects,

living together, and I think that helps a lot in terms of

living with people of different thoughts, cultures, ideas, and

it helps exposing you from maybe young age on dealing with
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different mentalities. 

Q What language did you speak in your home?

A Sorry?  

Q What language did you speak in your home?

A So the mother language is Arabic, that's my mother

tongue.  But, again, as I said, we're -- the educational

system in Lebanon is pretty much advanced, so we speak also

many other languages.  My son who's six, he speaks already

Arabic, English, and French.  And so we speak many languages

at home. 

Q You obviously speak English.  When did you learn English? 

A I started learning English by the age of maybe 13, 14. 

Q And what other languages do you speak?

A I speak Arabic, my mother tongue, English, French,

Portuguese, and Spanish. 

Q At what point did you pick up Portuguese? 

A I started learning it when I started going to Mozambique. 

Q I'd like to direct your attention to 2010.  Did there

come a time when you were approached about an opportunity to

submit proposals for a coastal monitoring project for projects

in Africa? 

A I was. 

Q Who approached you with these opportunities?

A As I recall, one of the -- as we said, we called them

agent, but, I mean, like, brokers, middlemen or business
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arrangers you can call, a lady from -- and friend from South

Africa, called Basetsana Thokoane. 

Q Can you spell that, please.

A B-a-s-e-t-s-a-n-a, T-h-o-k-o-a-n-e.

Q What did you understand about Ms. Thokoane's background

before becoming an agent? 

A So Ms. Thokoane, I called her Bassey, used to be an

official at the South African secret service. 

Q And you mentioned that you had worked with agents or

lobbyists during the time period before you came to

Privinvest.  But was it also common for Privinvest to work

with agents as well?

A Yes.  Again, in the Middle East and Africa, unless you

personally know decision makers, you need an agent or a

middleman or a broker in order to arrange for you the

possibility of winning a project or a contract, especially in

the defense industry. 

Q Where else had Privinvest worked with agents that you are

aware of?

A Many countries in the Middle East.  Kuwait, Saudi Arabia,

Oman, at least these countries I know of. 

Q Did Privinvest also work with agents in the United Arab

Emirates?

A In the United Arab Emirates it didn't need to because

Mr. Safa had and still has a very -- a relationship based on
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friendship, trust, you know, with the Abu Dhabi royal family

so it didn't need the agents there. 

Q Is there a customary way that these agents or lobbyists

are paid for helping Privinvest find projects?

A Sorry?

Q Is there a customary way that agents or lobbyists are

paid by Privinvest to help them find projects?

A So the business model of an agent is very simple.  The

agent will take you, like, I will do my best in order to

secure for you the project, and, accordingly, he will charge a

percentage of the total value of the project. 

Q What is that percentage of the project called?

A A commission or a success fee or an arrangement fee,

middleman fee, or broker fee.  Can call it -- it has many

names, I mean, but it is the same. 

Q Can you explain what you were working on with

Ms. Thokoane back in 2010? 

A Bassey first approached me on an opportunity -- so she

was presenting to me many opportunities in Africa, many

different countries.  But to go specifically to the topic, it

was the first the opportunity in Namibia country, called

Namibia in Africa, for it was a tender for what is called the

exclusive economic zone protection system, the EEZ that we

have been talking about now. 

MR. SCHACHTER:  Your Honor, we will offer Defense
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Exhibit 4 and 4-A. 

THE COURT:  Any objection to the Defense Exhibit 4?

MR. BINI:  Objection.

THE COURT:  All right.  Let's have our sidebar.

(Sidebar conference.)  

(Continued on the next page.) 
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(WHEREUPON, the following proceedings were had at 

sidebar, out of the hearing of the open courtroom, to wit:)  

THE COURT:  All right.  I have a copy of 4, and you

have a copy of 4-A as well.  All right.  We will get to 4.

Do you have a copy of 4?   

MR. BINI:  I don't have a copy of 4.

THE COURT:  Provide the government with a copy of 4

while I look at it. 

MR. BINI:  Thank you.

THE COURT:  All right.  What is the objection to

Defense Exhibit 4?

MR. BINI:  Your Honor, the defendant can't put in

his own statements.  He can testify to what happened.

However, him putting in his own e-mail is hearsay without an

exception. 

THE COURT:  What is your response?

MR. SCHACHTER:  Your Honor, first of all this

document does not contain a statement of the defendant.  I

believe it contains a question, which is never hearsay, and in

any event, the statements that we -- the e-mails that involve

Mr. Boustani are all going to be relevant to his state of mind

and are not going to be offered for the truth of the matter

asserted. 

THE COURT:  What is the rule under which they are

being offered of the federal rules of evidence?
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MR. SCHACHTER:  Well, 401, because they are relevant

and they are nonhearsay, so I would say that there's no

hearsay exception to them. 

THE COURT:  Why do you say they are nonhearsay?

Where do they fall, if at all, under one of the 24 exceptions

to the hearsay rule?  Which one?  

MR. SCHACHTER:  Outside the definition of hearsay.

They are not out of court statements --

THE COURT:  They are not a party admission. 

MR. SCHACHTER:  Correct, Your Honor.  Absolutely

not. 

THE COURT:  They are not an admission.  You said

they are not hearsay, so I am asking you if they fall under

one of the exceptions for the hearsay rule.

So what exception are you pointing to?   

MR. SCHACHTER:  803.3, Your Honor, which is for the

state of mind. 

THE COURT:  What, please, is your response to the

state of mind?

MR. BINI:  Your Honor, he's seeking to also attach a

document. 

THE COURT:  Let's deal with 4.  Your objection to 4

is that you don't believe it reflects the state of mind --

MR. BINI:  There's no exception of the state of mind

that sets out here.  And it is being offered to essentially
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put in this document --

THE COURT:  I am going to overrule with respect to

4.  4 can come in.

I will take a look at 4-A.  What is 4-A?   

MR. SCHACHTER:  Your Honor, 4-A is a document that

Ms. Thokoane -- it is not a statement of the defendant at all,

it is a document which is part of the question that

Ms. Thokoane is asking Mr. Boustani, which is do you do this.

And it's a description of a Namibia maritime surveillance

program, and it's a question.  Hearsay is being an out of

court statement which is offered for the truth of the matter

asserted.  There is no truth that we are trying to offer with

respect to this document. 

THE COURT:  Let me back up.  What is this document,

4-A?

MR. SCHACHTER:  It is the attachment to Exhibit 4,

which is Ms. Thokoane's question, do you do this, and she's

attaching this.  So it is part of her question to

Mr. Boustani. 

THE COURT:  It is a Namibia maritime surveillance

program, is the caption of this multi-page document, which

goes from 4-A1 through 4-A19.

What is your objection to the document?   

MR. BINI:  My objection is to relevance.

I think we have heard from the witness now that he
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was involved in projects in other countries.  He has given a

great deal of background, and this is unrelated to this case. 

THE COURT:  I am going to overrule the objection.  4

and 4-A are admitted.

MR. SCHACHTER:  Thank you. 

MR. BINI:  Thank you.

(Sidebar conference ends.)  

 

(Continued on the next page.) 
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(Open court.)  

THE COURT:  The objection is overruled.  Documents 4

and 4-A are admitted. 

(Defense Exhibit 4 and 4-A, were received in 

evidence.) 

THE COURT:  You may publish them to the jury. 

MR. SCHACHTER:  Thank you, Your Honor.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Mr. Boustani, showing on the screen for now Defense

Exhibit 4, I would like to direct your attention to the e-mail

from Ms. Thokoane to you, with a question, do you do this.  Do

you see that? 

A Yes. 

Q And what's the date of that e-mail? 

A Third of June, 2011. 

Q And I'd just like to direct your attention to the

attachment -- I guess, hold on one second.

Do you see where below there's a question that's

being asked to Bassey?  Dear Bassey, attached please find

herewith the presentation that was proposed by the

consultants?  Do you see that?  

A Yes. 

Q And it is that which she is forwarding to you and saying,

do you do this?  Do you see that?
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  4187BOUSTANI - DIRECT - MR. SCHACHTER

A Yes. 

Q And what's the topic of the e-mail? 

A Namibia maritime presentation. 

Q I would just briefly show you Defense Exhibit 4-A.

MR. SCHACHTER:  Your Honor, may I publish that?  

THE COURT:  Yes, it is in evidence.  You may

publish. 

Q And what was this that Ms. Thokoane was forwarding you?

A So, as we said, it was a strategic project that the

authorities of Namibia wanted to do.  At that time, since that

time, even today, the -- something which is called the blue

economy development, which part of it is the exclusive

economic zone, domain of the country, that includes also

resources, and the way to protect it was already priority for

many countries in Africa, even in the Middle East, to develop.

So they were looking for contractors to build these systems

for them and help them build their systems for them. 

Q Around this time period in 2011, what, if any, other

countries were you asked to submit EEZ surveillance proposals

for?

A So with Bassey, started with Namibia, I recall there was

also Kenya, Tanzania, Nigeria, and then Mozambique. 

Q I'd like to return to Defense Exhibit 4 in evidence.

After receiving this e-mail, you see where you forwarded it to

an e-mail address, which is logistics international, with an
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  4188BOUSTANI - DIRECT - MR. SCHACHTER

FYI; do you see that?

A Yes. 

Q Who were you forwarding this e-mail to?

A To Mr. Safa. 

Q For what purpose?

A To -- first of all, he's my boss.  Second, I am not a

technician.  So since this request had obviously technical

details and it required a technical proposal to our

presentation, so I was sending it to him so he can then decide

whom to send to within the organization.

(Continued on the next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Did Privinvest make proposals to various countries to

develop EEZ surveillance proposals?

A Yes, yes.

Q Who, if anyone, did Mr. Safa put you in touch with to

prepare those presentations?

A So, Privinvest and the different shipyards that

Privinvest owns obviously does boats, but there is also the

associated services.  So building a boat is the easy part.

But the complicated work in a boat is when you put

inside the boat all the different systems.  So the radars, the

communication systems, the defense system, and you need all

these different equipment to talk to each other and work

together, not to mention the engine and all the different

other components of it.

That is really the difficult part.  So Privinvest,

as well, had a division that specialize in this.  It's called

system integration, so integrating systems together.  And EEZ

is actually makes part of that, because it's also lots of

software and technologies whereby different radars talk to

each oh, talk to the boat, talk to the central command and

control.

So we had -- there was a division within the group,

and there was a gentleman there who is responsible for these
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things that Mr. Safa asked me to coordinate with.

Q Who was that person?

A His name was David Harpazi.

THE COURT:  Would you spell that for the reporter,

please, sir.

THE WITNESS:  Yes, Your Honor.  David, D-A-V-I-D,

Harpazi, H-A-R-P-A-Z-I.

THE COURT:  Please continue, counsel.

BY MR. SCHACHTER:   

Q Where is Mr. Harpazi based?

A Between Europe and Israel.

Q Did you work with Mr. Harpazi in developing the

presentation that we will ultimately talk about in Mozambique?

A Yes.

Q Now, you mentioned these other countries that you were

solicited for proposals for.  Did Ms. Thokoane mention that

Mozambique was also looking for help in developing a coastal

monitoring system?

A So first time I was presented the portion in Mozambique

was, of course, thanks to Bassey, and she -- initially,

Mozambique is a border country with South Africa, where she

comes from.  And it's a country with rich -- I'm talking South

African, Mozambique, they share a lot of common history.  So

they are very close politically and culturally.

So she told me that through her relationships there,
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especially during the time of struggle.  So I'm talking here

about the, you know all these Chris were colonies after the

years, '70s, sometimes' 70s.  South Africa was under a regime

called apartheid, and so the times of Nelson Mandela.  So she

was part of the struggle, Bassey, and they used to hide and

take refuge in Mozambique, sometimes in Tanzania, Zimbabwe.

So of course she used to meet and know lots of Mozambican,

also people of struggle.  This is the times of the wars for

political independence from colonization.

So she told me she knows a lot of senior people in

Mozambique and that Mozambique is booming, they have

discovered massive cash reserves, and it is the place to be.

So maybe it is good to go there and explore opportunities.

Q Did she specifically tell you about an opportunity, that

Mozambique was looking for assistance in developing a coastal

monitoring solution?

A Initially, specifically, not.  It was come to Mozambique

and let's see what we can do in general, and initially it was

like this.  But later on, of course, when I then went there we

start focusing on that.

Q At some point did you meet a man named Teofilo

Mhangumele?

A Yes.

Q Are you able to spell that?

A Teofilo, T-E-O-F-I-L-O, Mhangumele, M-H-A-N-G-U-M-E-L-E.
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Q And who introduced you to Mr. Mhangumele?

A Bassey.

Q What did she say about him?

A So Bassey, Bassey used to, since she is being in the

secret service, she used to know another Mozambican official

in the secret service, that apparently this gentleman had a

company, partnership with Mr. Mhangumele.  So she did not know

Mr. Mhangumele officially.  She knew his partner very well

since the struggle time.

Q What was your understanding of what Mr. Mhangumele did

for a living?

A Agent.

Q Did there come a time in 2011 when you traveled to

Mozambique?

A Yes, I did.

Q Approximately when was your first trip to Mozambique?

A I don't remember exactly when in 2011.  Maybe in March.

I'm not sure.

Q What was the purpose of that visit?

A To start exploring opportunities.

Q During that trip do you recall who you met with in

Mozambique?

A I met with Mr. Mhangumele or his partner.  His name is

Rosario Mutota.

THE COURT:  Would you spell that, please?
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THE WITNESS:  Yes, Your Honor.  Rosario,

R-O-S-A-R-I-O, Mutota, M-U-T-O-T-A.

THE COURT:  Please continue.

BY MR. SCHACHTER:   

Q Who else did you meet with during that trip to

Mozambique?

A I remember, as I recall, there was a gathering or a

meeting that was prepared at the Ministry of Science and

Technology, if I remember, the minister; but I think they

asked him to bring back the focal point at this stage to

present different opportunities in Mozambique for foreign

investors.

So I remember they took me to the minister.  There

was also his cabinet, and they did for me a presentation of

what are the opportunities in Mozambique and in different

sectors.

Q Did Mr. Harpazi join you for that trip?

A Not him.  It was his son, who also worked with the group.

His name is Moran Harpazi.

THE COURT:  Would you spell that?

THE WITNESS:  Sorry?

THE COURT:  Spell it, please.

THE WITNESS:  M-O-R-A-N, Harpazi, H-A-R-P-A-Z-I.

BY MR. SCHACHTER:   

Q And what subjects were discussed during the course of
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your meetings in Mozambique in 2011?

A The minister and later on Mr. Mhangumele, we spent lots

of time.  So we spoke about the opportunities in the

countries, how the country is booming.  We spoke about the gas

discoveries, oil, ongoing explorations, mining, tourism,

agriculture, industry.  So they were like willing, hoping,

striving to attract foreign investors in all these different

sectors.

Q Was Mr. Mhangumele at these meetings?

A Yes.

Q What were your impressions of Mr. Mhangumele?

A Sorry?

Q What were your impressions of Mr. Mhangumele?

A Very polite, very smart, professional, nice man.

Q What, if any, discussion did you have with him about his

role in the development of any projects that you would be

working on?

A So when I went to Mozambique I listened and at the same

time I presented.  Who is Privinvest, who we are, what do we

do, what can we do, what's our added value.  And since the

industrial part of the group was mainly in shipbuilding and

related services, so I focused and emphasized a lot on the

subject of the opportunity of doing something in that

particular sector as a start, because Mozambique also was

3,000 kilometers coastline country; and, I believe, since they
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also informed me that the -- their wealth and cash and natural

resources is offshore, in the sea, so I believe that it was

crucial for them to start focusing on how to protect these

resources and at the same time how to develop, since it's a

3,000 kilometers coastline, how to develop the blue economy, I

would say, the maritime economy.

Q What, if anything, during these --

THE COURT:  And I believe it's important to protect

the integrity of the promise I made to this jury, that we

would have a hard stop at 5 o'clock, no matter what.  I'm

honoring that commitment, ladies and gentlemen of the jury.  

We are adjourned for the day.  See you tomorrow at

9:30 a.m.

Do not talk about the case.  We are obviously in the

home stretch, but don't talk about it yet.  See you tomorrow

at 9:30.  Thank you very much.

(Jury exits.) 

THE COURT:  Thank you, Mr. Boustani.  You may step

down and return to counsel table at the moment.

THE WITNESS:  Thank you.

THE COURT:  Ladies and gentlemen of the public, you

may be seated as well.

Do we have any procedural issues we need to discuss

prior to adjourning for the day?  I will hear from the

government first.
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  4196USA v. Boustani

MR. BINI:  Not from the government, Your Honor.

THE COURT:  Do we have any procedural issues we need

to discuss from defense counsel before we adjourn for the day?

MR. JACKSON:  No, Your Honor.

THE COURT:  Thank you.  Everyone have a good

evening.  We will see you tomorrow at 9:30 a.m.

MR. BINI:  Thank you, judge.

THE COURT:  Thank you.

(Trial adjourned to Tuesday, November 19, 2019 at 

9:30 a.m.)  

o O o 
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(In open court.) 

THE COURTROOM DEPUTY:  All rise.  The Honorable

William F. Kuntz, II is now presiding.

Criminal cause for trial, Docket Number 18-CR-681,

U.S.A. versus Boustani.

Counsel, please state your names for the record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Katherine Nielsen, Lillian Dinardo and Special Agent Fatima

Haque for the United States.  Good morning, Your Honor.

THE COURT:  Good morning.  We have the spellings.

Please be seated.

Ladies and gentlemen of the public, please be seated

as well.

MR. JACKSON:  Good morning, Your Honor.  Randall

Jackson on behalf of Mr. Boustani.

THE COURT:  Good morning, Mr. Jackson.  Please be

seated.

MR. SCHACHTER:  Good morning, Your Honor.  Michael

Schachter on behalf of Mr. Boustani.

THE COURT:  Mr. Schachter, good morning.  Please be

seated.

MS. DONNELLY:  Good morning, Your Honor, Casey

Donnelly on behalf of Mr. Boustani.

THE COURT:  Good morning, Miss Donnelly.  Please be

seated.
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MR. DiSANTO:  Good morning, Your Honor.  Phil

DiSanto on behalf of Mr. Boustani.

THE COURT:  Good morning, sir.  Please be seated.

MR. MCLEOD:  Good morning, Your Honor.  Ray Mcleod

on behalf of Mr. Boustani.

THE COURT:  Good morning.  Please be seated.

(Defendant enters the courtroom.) 

THE COURT:  And we are awaiting the arrival of

Mr. Boustani.

Welcome.  Please, you can come here.

THE DEFENDANT:  Good morning, Your Honor.

THE COURT:  Good morning, sir.  Please be seated.

Do we have any procedural issues to address before

we bring the jury in to resume the direct examination of

Mr. Boustani.

MR. BINI:  Not from the government, Your Honor.

THE COURT:  From the defense?

MR. SCHACHTER:  Not from the defense, Your Honor. 

There was a binder before Mr. Boustani.

THE COURT:  Mr. Jackson will do that.  I still have

him under the May I rules.

MR. SCHACHTER:  Yes, Your Honor.

(The witness resumes the stand.) 

JEAN BOUSTANI, called as a witness, having been previously 

first duly sworn/affirmed, was examined and testified further 
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  4201BOUSTANI - DIRECT - MR. SCHACHTER

as follows: 

MR. SCHACHTER:  And, Your Honor, may I stand at the

podium.

THE COURT:  Absolutely.

Anything else before we get started?  No?

Okay, Mr. Jackson, please bring in the jury.

(Jury enters the courtroom.) 

THE COURT:  Good morning, ladies and gentlemen of

the jury.  Welcome back.  Again, thank you for your promptness

in the sixth and final week of our trial.  So please be

seated.

Mr. Boustani, please be seated as well.  You're

still under oath, sir.

Ladies and gentlemen of the public, be seated.  

We're continuing with the direct examination of

Mr. Boustani.

Mr. Schachter, please continue, sir.

MR. SCHACHTER:  Thank you.

Good morning, ladies and gentlemen.

And good morning, Mr. Boustani.

THE DEFENDANT:  Good morning.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q When we left off yesterday, we were talking about a

meeting that you had in -- or a series of meetings that you
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  4202BOUSTANI - DIRECT - MR. SCHACHTER

had in September of 2011 in Mozambique.

And can you just remind us, who was present at those

meetings?

A So the meeting was -- Bassey was there.  I was there.

And my colleague, Mr. Harpazi.  

And the first meeting happened with the Minister of

Science and Technology, and there was Mr. Teofilo Nhangumele,

Mr. Rosario Mutota, and later on also I was taken to

government agency called Inamar, I-N-A-M-A-R, which is like a

maritime agency in the country to start discussing the concept

of the maritime Exclusive Economic Zone.

Q And can you tell us what was discussed in these meetings

about Mozambique's need for a coastal monitoring system?

A So when I discussed the concept, the vision of the

concept with Mr. Nhangumele, Mr. Mutota, for them it was

extremely, extremely strategic, important, and as a first, I

think you can call it idea, that came to their mind that said

Let's go to Inamar --

THE COURT:  We'll get you spellings later, Madam

Reporter, try not to interrupt this time.  We'll do it during

the break.  

Go ahead.

A So since Inamar is a maritime agency which only existed

in the country since the Portuguese colonization, so we went

there, and what I discovered that was Inamar is institution
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that exists but that lacks assets, lacks capabilities, lacks

corporate, lacks everything.

And the team of Inamar, however, was, when I

discussed the concept of EEZ they were extremely happy,

excited, and they said, We're looking and thinking of this

since long, long time.

Q What did they say about the needs for surveillance in

their waters, as well as on the land?

A So what we discussed in Inamar was, first of all, the

crucial and strategic need for Mozambique to have a monitoring

and protection system fore their Exclusive Economic Zone,

especially that now massive wealth was discovered in the

waters.

Second, they were extremely concerned about the big

problems that are in the Mozambique channel, which is the --

between Mozambique and Madagascar and the eastern part of

Africa and the Indian Ocean in general.  

First by piracy, which was a very, very serious

danger; drug trafficking and smuggling; human trafficking,

poaching and stealing of fish and natural -- and the fish and

resources.

And also other kind of poaching, which is, in Africa

is something unfortunately a lot, which is killing of rhinos,

elephants, all these kind of animals that poachers kill and

then they smuggle it from African countries like Botswana,
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Zimbabwe, South Africa, Mozambique through Mozambican ports

and to other destinations, and it's -- they were saying that

losses are in billions of dollars every year.

Q Now, did you learn whether Mozambique had had a coastal

monitoring system before?

A Yes.  So Mozambique up to 1975 I think, 1976, was a

Portuguese colony.  And political independence was gained

after a bitter struggle, a war.

And after that, again, unfortunately, that these

days -- so now we're in the '80s -- '70s, '80s, civil war and

the Cold War, so the world was divided between the west, the

liberated world and the east, which is the Soviet or the

communist world.

So FRELIMO -- FRELIMO is F-R-E-L-I-M-O, which was

the party that was formed to fight the struggle against the

Portuguese colonization.  So it was the freedom fighters at

that time in Mozambique.  And FRELIMO was backed by the Soviet

Union at that time.

And there was another group it was called RENAMO,

R-E-N-A-M-O, that was backed by the South African apartheid

regime, so Civil War broke out.

During the Civil War later on, the Soviets were in

Mozambique.  They were supporting FRELIMO.  And they have

installed a very sophisticated monitoring system on the

coastlines throughout Mozambique in order to protect
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Mozambique from possible -- FRELIMO specifically, from

possible invasion from South Africa.

Q After these meetings in Mozambique, did Abu Dhabi MAR

prepare any kind of formal presentation to be provided to

Mozambique as part of a proposal?

A Yes.  So I left Mozambique with the agreement with the

Mozambicans to -- so next step was that we would prepare a

presentation and the proposal will be sent to Mozambicans.

Q And what did you understand Mr. Nhangumele would do with

the presentation materials that were provided?

A He will start using them; presenting them, passing them

to the relevant decision makers and the relevant officials who

are, in his opinion, critical in order to potentially make

this project happen.

Q Were the presentation materials, did they -- was the

proposal from Privinvest or from Abu Dhabi MAR?

A I think it was from Abu Dhabi MAR initially. 

Q Do you recall why that was?

A Abu Dhabi MAR was the -- it's a subsidiary of Privinvest

Group, so...  And at that initial phase, the strategic

dimension involved also the Abu Dhabi authorities involved

with this, and to give it this, I would call it this strategic

dimension, there's no other word for it, of having the

government involved also was very, very important.

Q We'll talk about that in a moment.
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I'd like to now focus on shortly after your meetings

in Mozambique.

Did you speak to Mr. Nhangumele about entering

what's called a nondisclosure agreement?

A Yes.

Q And just very generally, can you describe to the jury why

it was important to have a nondisclosure agreement with

Mr. Nhangumele?

A So nondisclosure agreement is something also sometimes

called the confidentiality agreement.  So it's a legal

document that practically is signed between two parties when

one party is giving very sensitive material to the other one.

And the objective of it is practically to seek his

promise and his engagement of not using these materials with

competition or to share the sensitive information with people

or parties that shouldn't be shared with.

MR. SCHACHTER:  Your Honor, we'll offer Defense

Exhibit 132 and 132A.

THE COURT:  Will you publish it to the Court and

your adversary.

Any objection to 132?

MR. SCHACHTER:  Actually, 132 just for now, Your

Honor.

THE COURT:  All right, 132.  Any objection to 132?

MR. BINI:  Objection.
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THE COURT:  Okay.

MR. SCHACHTER:  Your Honor, this is offered for

state of mind.

THE COURT:  Objection is sustained.

Q Mr. Boustani, what were your feelings about the

importance of the coastal monitoring protection system in

Mozambique?

A I chipped in what I've seen, what I sense, what I have

listened.  The research I've done on the internet other

country, the history, the facts.  For me it was like, it was

so crucial to have it there, and it's, I mean, tremendous

opportunity to be able to be involved in such an important

project, because the value of it is enormous.

Q Now, after you left Mozambique, and after you provided

Mr. Nhangumele with the presentation materials, did you

receive updates from him on what was happening in Mozambique?

A Yes.  My nature is I'm very thorough in my work.  So I

follow up a lot and I -- I'm a doer.  So I like to -- to put

pressure and to access everything to make things happen.

So I was following up with him regularly by phone,

by email to keep going like what's going on?  Where do we

stand?

Q And what did you -- what were the updates that you

received from Mr. Nhangumele?

A So the updates were like he started the process of
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circulating these materials with the relevant people, decision

makers he said, that in his opinion are crucial for the -- for

the project to happen.  And he started his exercise in

presenting the concept and the project.  And then things

started to move and in the right direction.

Q Was Privinvest planning on compensating Mr. Nhangumele

for his work?

A Of course.

Q And when typically would Privinvest compensate an agent

like Mr. Nhangumele for his role in the project?

A Privinvest, when it uses agents, compensates agents once

the project is completed successfully.

Q Now, did you ever proposal paying any money in exchange

for Privinvest being awarded the EEZ contract in Mozambique?

A No.

Q Did there come a point in time when Mr. Nhangumele asked

you if Privinvest would make an advanced payment?

A He did.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 2007 in evidence?

THE COURT:  You may.

(Exhibit published.) 

MR. SCHACHTER:  And, Mr. Boustani, you have a binder

in front of you.  If it's easier for you to review the hard

copies, it's okay.
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THE WITNESS:  Sure.

THE COURT:  Is there a question, counsel?

MR. SCHACHTER:  Yes, Your Honor.  I'm sorry, I'm

just turning to the right page.

Q So, sir, do you see this email from Mr. Nhangumele on

November 11th, 2011?

A Yes.

Q And Mr. Nhangumele writes to you -- this is between you

and --

THE COURT:  You don't need to read it, it's in

evidence.  The jury can see it.  

Why don't you ask the witness a question about it.

MR. SCHACHTER:  Yes, Your Honor.

Q Mr. Boustani, I'd like to direct your attention to the

last sentence of second paragraph:  To secure the projects

granted.  Go ahead, that one.  Can you read that over

yourself?

And then can you tell us:  What did you understand

Mr. Nhangumele was asking for in this email?

A It was clear, he was saying that to secure the project a

go-ahead should be given by the HoS.

HoS, he meant by the head of state or the president

of the Republic.  So in order to secure that, we need to pay

money.

Q And what was your reaction to seeing this email?
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A My reaction was based on the key orientation and

instructions I had from Privinvest, which we don't pay money

in order to secure projects.

Q Let's look at your email response to that, just the email

above that.

I'd like you to just to explain certain portions of

this.

You speak in this email, take a moment to read it to

yourself, about success fees, and you write that:  We had

various negative experiences in Africa --

THE COURT:  You don't have to read it.

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  The jury can see it.  Ask him a question

about it.

MR. SCHACHTER:  Yes, Your Honor.

Q What did you mean when you said:  We have a strict policy

in the group consisting of not disbursing any success fees

before the signature of the project?

THE COURT:  What do you mean -- what did you not

understand about "don't read it"?

MR. SCHACHTER:  Yes, Your Honor.

Q Mr. Boustani, you reference a "strict policy".

What did you -- what are you referring to?

A As I said, the strict policy is very simple:  Privinvest

does not pay anything in order to secure projects.
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THE COURT:  Next question.

MR. SCHACHTER:  Yes, Your Honor.

May I have just a moment?

THE COURT:  You may.

Q Now, I'd like to direct your attention to

Mr. Nhangumele's response to that.

And do you see -- do you recall him continuing to

press you for payments to be made in advance of the project's

contract being signed?

A Yes.

So Mr. Nhangumele was, over a period of time, now

we're in 2011, of course, he was always --

Q Mr. Boustani, I'm sorry, I just want to focus you now.

THE COURT:  You answered the question:  Do you

remember being pressed?  Answer:  Yes.

THE WITNESS:  Yes.

THE COURT:  You can ask leading questions that call

for a "yes" or "no" answer.  Once he answers it, then you can

move on.

If you're going to say:  What happened next?  Then

he's allowed to say what happened next.

But we're not going to have, yes, and a narrative,

so you can lead, you start with "yes" or "no" answers.  If

you're going to say what happened next, what's this about, you

can tell the jury what it's about without reading it.
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You know how to elicit testimony, counsel, so let's

do it the right way.

MR. SCHACHTER:  Yes, Your Honor.

Actually, Mr. Boustani, let me direct your attention

to the email at 5:28 p.m. from Mr. Nhangumele on that day.

(Exhibit published.) 

MR. SCHACHTER:  And I'd like to direct your

attention to the last sentence of the first paragraph.  The

last two sentences.

Last three sentences.

(The witness is reviewing the document.) 

Q After Mr. Nhangumele wrote even this to you, in November

of 2011, did Privinvest at that time agree to pay the money

that he was asking for?

A No.

Q And if we can look at your email responding to that.

When you asked about what the budget was at the

Mozambique authorities for the EEZ, at the top, what were you

asking about?

A Simple.  I was -- at this stage, normally governments,

when they decide to invest in projects, in programs

specifically the defense, they set up a budget.  So different

countries have different budgets, depending on their economic

situation and potential.  So I was asking about that.

Q And then I'd like to ask you about the bullet points
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under:  The mechanism is simple that you wrote.

And can you explain to the jury -- 

Mr. Mcleod, highlight that section with the bullet

points.  

And then, Mr. Boustani, can you explain to the jury

what you're referring to there?

THE COURT:  You mean beyond what it says?

MR. SCHACHTER:  Yes, Your Honor, I'm asking --

THE COURT:  Is there anything beyond what it says

that you can explain, or is it self-evident?

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Or is it self-evident?

THE WITNESS:  I can, Your Honor, explain, but if you

wish.

THE COURT:  No, the question is:  Is there anything

that's not clear?

THE WITNESS:  I think it's clear.

THE COURT:  I think so, too.  Why don't we ask

another question.

Q What's the delegation that you're referring to, and what

it means to be invited to Abu Dhabi?

A So when I spoke with Mr. Nhangumele, I said we need to

give this project a strategic dimension between the two

governments; the government of Abu Dhabi, the government of

Mozambique.
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So what I was referring to is that, in our opinion,

as Privinvest, I did not think that this project could be

completed without the authorities in Mozambique to do, you can

say, their checking, or their due diligence, or their inquiry

on Abu Dhabi MAR to be sure who is Abu Dhabi MAR and with whom

they are dealing.

So I was telling Mr. Nhangumele that maybe the

decision makers from Mozambique should maybe meet with the

decision makers in Abu Dhabi to discuss this point and to

discuss the project, and then reach an agreement, potentially.

Q Now, you also refer to the critical points.  And one of

those things are the success fees.  Is that a reference to the

payment, the agency fee to Mr. Nhangumele?

A Yes.

Q And can you just explain to the jury what do you mean

when you put words in quotes?

A When I write like this, it means I'm trying to reference

like a headline, or topic, or a subject, or an emphasis; a

headline.

Q Now, you mentioned you speak a number of languages.

In all of those languages that you speak, where does

English fall?  

What's your best language?  Where does --

A English is third.

Q Now, in this email, did you also use quotes around other
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words?

A I think I did.

MR. SCHACHTER:  I'd like to direct your attention to

the bottom two paragraphs.

Can we highlight the bottom two paragraphs,

Mr. Mcleod.

Q What were you referring to when you said that:  The EEZ

project will include massive civil and infrastructure works in

Mozambique?

A This would be the same thing I think we were talking

about yesterday, the turnkey project concept.

So massive civil and infrastructure works, because

to do the project, you have to build the boats, get the

equipment, the radars, the different equipment.  

And then there is a lot, a lot, a lot of work that

would be done in country, which is to assemble the equipment,

make the system work together, because it's a complex system,

and integrate the system in the country.  Build.  

When I say civil work, like concrete by the radar

station, basis, headquarters, IT.  So everything.

Q And I'd just like you to explain to the jury why you

wrote what you wrote in the last sentence in your email to

Mr. Nhangumele.

A So, again, this is a headline, because this is the thing

which for me are extremely, extremely important and crucial.
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I told Mr. Nhangumele from day one, I said, when

Privinvest does a project in a country, it's not hit and run.

We are there, it becomes like a -- like a marriage.  We are in

the country for long, long time and we think of other

opportunities.  We think of how to add value to the country.

How we can help.  How we can assist.  How we can do many other

things.

So I ask him how he was going to really focus on

these things, and we're not just a traditional, normal foreign

contractor who comes and throws equipments and leaves.

Q Now, you wrote this email to Mr. Nhangumele about this

not being a hit-and-run exercise in November of 2011.

Did Privinvest pay Mr. Nhangumele anything at all

during 2011?

A No.

Q And we're going to talk about what happens during 2012,

but for now I just want to ask you:  

Did Privinvest pay Mr. Nhangumele anything at all

during the entire calendar year of 2012?

A Nothing.

MR. SCHACHTER:  Now, I'd like to direct your

attention to Government Exhibit 2008.

And, Your Honor, we'll offer Government

Exhibit 2008.

THE COURT:  Any objection to 2008?
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You may publish to the Court and to the government.

Can you blow it up it's a little?  It's tough to

read it.

MR. BINI:  Object.

MR. SCHACHTER:  This is the government's exhibit.

THE COURT:  Yes, I heard that.

Scroll it up, please, so I can see the full

document.

Overruled.  It's admitted.

You may publish it.

(Government Exhibit 2008, was received in evidence.) 

(Exhibit published.) 

Q Can you just look at the top half.

Mr. Boustani, you sent this -- just an email chain

that you had with Mr. Nhangumele to an email address called

dolphin global.

Do you see that?

A Yes.

Q And what was dolphin global?

A So dolphin global is the email of Mr. David Harpazi, I

mentioned yesterday.

Q Why is it that you were forwarding your email exchange

with Mr. Nhangumele on to Mr. Harpazi?

A Because he's the -- at that stage, he's the project, I

would call manager, who was assigned to me by Privinvest and
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my point of contact and focal point, so I can send him all the

outtakes of the information so he can start working on the

proposal.

Q What was going to be his role in working on this

proposal?

A So the proposal there would be the technical part, and

the commercial part, the pricing.  So he will be preparing

both.

Q Now, after this email was sent, did there come a time

when a group of people from Mozambique came to Abu Dhabi in

order to do due diligence on Privinvest?

A Yes.

MR. SCHACHTER:  Your Honor, we will offer Government

Exhibit 3193.

THE COURT:  Publish it to the government and the

Court.

Any objection to 3193?

MR. BINI:  No objection, Your Honor.

THE COURT:  Admitted.

You may publish it.

(Government Exhibit 3193, was received in evidence.) 

(Exhibit published.) 

MR. SCHACHTER:  And I'll just give the jury a moment

to read it.

(Pause.) 
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Q Mr. Boustani, this is an email from Mr. Nhangumele to you

dated November 20th, 2011.

A Okay.

Q And Mr. Nhangumele speaks of a delay in assembling

component -- the competent team to carry out the due

diligence.

THE COURT:  Look, why don't you start reading and

ask him the question that you have about a document that's in

evidence the jury can read.

If you keep doing it, I'm going to keep interrupting

you.

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  So ask him the question you have about

documents that are in English that are before the jury.

They're smart, they get it.  Ask him the questions you want to

ask him, don't read the documents.

MR. SCHACHTER:  Yes, Your Honor.

Mr. Boustani, can you just take a moment to read the

email to yourself.

I'll have a question for you, by the way, so let us

know when you're done.

(The witness is reviewing the document.) 

THE WITNESS:  Okay.

Q What was the due diligence work that the people from

Mozambique were doing that's referred to here?
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A Due diligence work was simple, was, first of all, to know

who is Privinvest.

Second question is, to know more about the proposal

and the project.

Q And it references certain people that are going to be

coming to do the due diligence.

Who are those people?

A So you can see there is Teofilo Nhangumele.  Then there

is Armando Ndambi Guebuza, Bruno Langa, and Antiono do

Rosario.

Q And who are those people?

A Teofilo Nhangumele, as we said, is agent.

Armando Ndambi Guebuza was presented to me by the

son of President Armando Guebuza.

Bruno Langa was presented to me by another person,

an agent.

And Antiono do Rosario was presented to me by the

senior government official.

Q At some point did you have a dispute with Mr. Nhangumele

about who was going to pay for the travel expenses for this

delegation to come to Abu Dhabi?

A I did.

Q And can you describe what was the nature of the dispute?

A Mr. Nhangumele suddenly asked for that Privinvest even

pays for the ticket, travel tickets for the delegation from

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4221BOUSTANI - DIRECT - MR. SCHACHTER

Mozambique to Germany to visit one of our shipyards in

Germany.

So I referred this request to Mr. Safa.  Mr. Safa

told me, he said:  Jean, this is not serious.  I do not think

based on my long experience that capable agents and serious

agents will ask to be paid the ticket just to come on an

official visit to do due diligence on a contractor.  I've

never seen this.

Capable and serious agents, they cover up all the

costs.  Maybe they cover the cost of the officials in their

countries.  And later on they come and when they sure of

themselves, then they factor all in the success fee that they

will ask for.

So he told me, Jean, by principle, I appreciate that

you want to make the project happen, but by principle you tell

them no; if they want to come, they have to pay for their own

ticket.

Now, you know, in the Middle East we have -- we're

known for hostility, so when the guest arrives, from the

moment he arrives 'til the moment he leaves, we always take

care of our guest.  But for principle of matters, they have to

pay for their own ticket.

Q Now, when you talk about concerns about Mr. Nhangumele

not being a serious agent, can you just explain what that

means?
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A So at that time, two elements were factoring in and

giving the signal that he's not serious agent.

And, again, Mr. Safa was much more experienced than

myself.  He was the one who's bringing to my knowledge and

attention these matters.

First one is when we discussed the government to

government issue; usually capable and strong agents will, as

we say, will jump on this issue because it's crucial, it's

strategic, important.  And that immediately a high-level

meeting will be arranged between decision makers.  That's

usually capable agent does that immediately.

And the other matter was, of course, this issue of

ticket, which was like a red alert.  I mean the -- from the

point of view of Mr. Safa in terms of the seriousness of

Mr. Nhangumele, and the capability of Mr. Nhangumele.

Q Now, did you have emails with Mr. Nhangumele on the

subject of this dispute over who was going to pay for his

travel to Mozambique and the travel of the Mozambicans?

A Yes.  It was also little bit heated, and was in the state

where nearly the whole trip was going to be canceled.

MR. SCHACHTER:  Your Honor, we will offer Government

Exhibit 3196.

THE COURT:  Any objection to 3196?

You can publish to the Court and the government.

MR. BINI:  No objection.
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THE COURT:  Admitted.

You may publish it.

(Government Exhibit 3196, was received in evidence.) 

(Exhibit published.) 

Q And, Mr. Boustani, I'd like to direct your attention

first to the second and third emails.

You wrote:  I never said I was the owner -- well,

withdrawn.

What are you referring to in your email to

Mr. Nhangumele?

A What I was talking about now, I -- I was -- I informed

him at this stage that they have to pay for their own tickets.  

So the heated communication started.  And I recall

on the phone he was telling me like I thought that you take

decisions, I mean so how come you're saying now that your boss

is saying that there's no tickets?  So that's what I'm saying

I mean I'm not the owner.

Q And then if you just read Mr. Nhangumele's response just

to yourself, and then if we can look also at your response to

him at the top of that page.

What do you mean when you refer to the owner and

talk to the president?  Why did you write that?

A So internally, so you can see from the emails, so since

you're not the owner, so we need to meet the decision maker

from your side.  He was saying that.
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So my answer was, Well, you're not also the decision

maker, obviously, so I will -- I will be happy to put my

decision maker with your decision maker, who is the president

of the country.

Q And why did you feel that was important to you?

A Now, based on my experience, but at that time based on

Mr. Safa's experience, projects from -- strategic projects

like this, of this magnitude, cannot -- cannot simply happen

without having tough decision makers making these decisions.

MR. SCHACHTER:  And now, Your Honor, we'd like to

offer Government Exhibit 3197.

THE COURT:  Publish to the government and the Court.

Any objection to 3197?

MR. BINI:  No objection.

THE COURT:  Admitted.

You may publish it.

(Government Exhibit 3197, was received in evidence.) 

(Exhibit published.) 

Q I just like to direct your attention to the top -- 

If we can blow up the top two emails, please.

Is the bottom email more of your what you describe

as a heated dispute with Mr. Nhangumele about who would pay

for these airline tickets?

A Yes.  That also included some phone calls.

So I was -- I was like losing my tempers in this
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email.

Q And then I'd like to direct your attention -- you then

forward that email to @dolphinglobalMoranHarpazi.

This is Mr. Harpazi that was working on the proposal

that you mentioned?

A Yes.

Q And what did you mean when you wrote:  Can't and won't

deal with him, and IS was right?  

What do you mean by that?

A So my instructions were Mr. IS, meaning Iskandar Safa.

So I was saying my instructions were clear, which I

communicated to Mr. Nhangumele, no ticket.  You want to come,

you pay for the ticket.

So based on the reaction now I was talking to my

colleagues, Mr. David Harpazi and Mr. Moran Harpazi, and

telling them that, you know, I think it's over.  There's -- we

had the meeting with them, and Iskandar Safa was right, they

are not serious.

Q Did you continue to have further discussions with

Mr. Nhangumele?

A I did.

Q Why?

A He called me after, after this heated debate, so

eventually after couple of days he calls back he said, Look,

we -- I spoke with my -- with -- I spoke with the government
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officials, with the authorities from the delegation who are

coming, and they said they will buy the ticket, so they are

coming.

So that for me kept the -- kept the momentum alive.

Q And did they ultimately travel to one of Privinvest's

facilities?

A Yes, they came to Germany to visit our shipyard in Kiel.

Q And was that in or around the December of 2011?

A Yes.

Q And who from Mozambique came to visit Privinvest's

shipyard in Kiel, Germany?

A The four names you saw on the email.  So Teofilo

Nhangumele, Armando Ndambi Guebuza, Bruno Langa, and Antiono

do Rosario.

Q And what was shown to the Mozambicans during their trip

to Germany to Privinvest's location?

A So the two headlines, as I call it, of the -- of the

objective of the trip, of the due diligence trip, to know who

is Privinvest, the group, and its capabilities, and to see in

detail and know what is the proposal for the -- for the

project of the Exclusive Economic Zone protection and

monitoring system for Mozambique.

Q And tell us what happened during the course of the visit.

A So visit was to our shipyards.  I believe they were

impressed with what they've seen.  We did thorough
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presentations also to them about the concept.  So it was a lot

of my colleagues there; that they were doing the technical

part.

I recall also I was asked directly, which I found

also blunt at that time that like, by the way, who else does

this other than you guys?  So I said, Look, there are a few

companies who do these kinds of projects.  And they said,

Look, we had already asked to also look in other companies to

evaluate differences.

So one of my colleagues, German colleagues, he said,

That look, Jean, to make a long story short, there is

Raytheon, which is an American company which is also they had

big facility in Germany, and we happen to work with Raytheon,

especially on the radar systems, and they do, Raytheon do

projects like that.

So my colleague said, Look, let's not waste time,

it's okay, let them go see Raytheon also and see what they

have.

So we arranged for them to go to see Raytheon in

Germany also.

Q Now, what was your understanding as to why this

delegation from Mozambique wanted to visit Privinvest's

competitors like Raytheon?

A Because they had orders and instructions to do their

homework in order to see different potential suppliers and
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evaluate different proposals and pick the best for them.

Q And why does Privinvest -- did Privinvest actually show

them where Raytheon was?

A Yes.

Q Why was Privinvest willing to introduce them to your

competitors?

A Well, first of all, I had no choice.  They wanted to see

competitors.  So I thought in order to gain time so better I

help them do this thing and not to waste maybe six months by

the time or one year by the time that they return back home

and then they do their exercise, so I said, Let me be open

about it, and they could see competitors.  And also in the

same time, eventually Raytheon do not build boats.  So I said

we said internally, myself and my colleagues, that in the

worse case scenario, if they pick Raytheon, at least Raytheon

will cooperate with us so we can build the boats.  So we will

not be completely cut out of the deal in a worse case

scenario.

Q And what kind of components of a coastal monitoring

solution could Raytheon provide?

A Raytheon could do what's technically called sensors.  So

radars, cameras, the whole communication backbone of the

system; the center command and control.  The brain of it.

Q And did Privinvest provide presentation materials

regarding the group to the Mozambican delegation?
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A Yes.

MR. SCHACHTER:  Your Honor, we'll offer Defense

Exhibit 36 and 36A.

THE COURT:  Any objection to 36?

MR. BINI:  Objection.

THE COURT:  Overruled.

36A, let me see it.

Any other objection?

MR. BINI:  No objection.

THE COURT:  Admitted.

You may publish both.

(Government Exhibit 36, was received in evidence.) 

(Government Exhibit 36A, was received in evidence.) 

(Exhibit published.) 

(Exhibit published.) 

MR. SCHACHTER:  Thank you, Your Honor.

Q This is an email that you wrote to Mr. Nhangumele on

December 27th, 2011.  

Is that after the visit?

A Yes.

Q And you attached presentation materials?

A Yes.

Q And you also asked if there's any updates from their

side?

A Yes.
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Q What kind of update were you looking for?

A So I was looking for updates because they returned back

home.  They told me when -- before leaving going back home to

Mozambique from Germany that they were very impressed, happy,

satisfied, and that this process now will go very fast.  So I

was asking after they returned home, So what's new?

MR. SCHACHTER:  Now, I'll ask you about the response

in a moment.

But first, Your Honor, may I just display, just

briefly for the jury, just to go through the presentation

materials, so that they can view it?

THE COURT:  It's in evidence.  Go ahead, you can

display it to them.

MR. SCHACHTER:  Publishing quickly Defense Exhibit

36A, Mr. Mcleod, just go through the pages.

(Exhibit published.) 

MR. SCHACHTER:  Actually, you can take that down.

Q So what was the update that you heard from Mr. Nhangumele

after they returned to Mozambique following their visit to

Germany?

A I got positive of this.  He was saying that things are

now good; that he was very optimistic and positive that it

will be positively concluded.

MR. SCHACHTER:  I'd like to now, Your Honor, publish

Government Exhibit 2013.

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4231BOUSTANI - DIRECT - MR. SCHACHTER

Well, before we get to that.

Q After you heard that report from Mr. Nhangumele, in your

email we saw a moment ago you talked by a proposal.

What did you do to prepare or to work on the

preparation of a proposal to Mozambique?

A So I forgot to put this important point.

So when the Mozambican delegation left for returning

home, so they told me, Jean, now we need to -- we need an

official proposal, the technical and commercial one, so price,

for the concept and the system that you want to present to the

Mozambican authorities.

And so you should work on this and send it to us

once you can, because now we are at the stage where we need to

put these in front of the decision makers so decision could be

taken.

Q What did you do after you got this request for a formal

technical and cost proposal?

A I told my colleagues mainly the focal point was

Mr. Harpazi, so please let's -- because, of course, they were

also in Germany during the visit.  So I said, Let's put these

papers together, let's put this presentation, let's put the

commercial offer and just send it to them.

Q What, if any, information did Mr. Harpazi ask you for

before you completed the proposal?

A What is the agent's fee?  Was the success fee?  How much
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the agent wants?

Q And why would that be an important piece of information

before Mr. Harpazi could complete the cost proposal?

A Because the agent fees is the cost element, it's one of

the costs of -- of doing the project or doing the business.

So he was asking about it because it was an important factor.

Q And so what, if anything, did you ask Mr. Nhangumele?

A Simple.  How much you want?  What's the success fee?

Q And did Mr. Nhangumele ultimately tell you what he was

looking for?

A He did.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 2013 in evidence.

THE COURT:  Yes, you may publish.

(Exhibit published.) 

MR. SCHACHTER:  And if we can start at the -- at

Mr. Boustani's email at the bottom of that page.

(Exhibit published.) 

Q So after you heard from Mr. Harpazi that -- 

Do you have it, Mr. Boustani?

A Yes.  Okay.

Q After --

THE COURT:  Sir, is your microphone still on?

MR. SCHACHTER:  Yes, Your Honor.  I apologize.

THE COURT:  If you use it, we'll hear you.
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MR. SCHACHTER:  I'll do my best.

THE COURT:  Okay.

Q After -- after Mr. Harpazi said that it was important to

get the agent fee, is this an email that you wrote to

Mr. Nhangumele?

A Yes.

Q And can you explain to the jury what you're communicating

here?

A Simple.  As it is.  I was telling him, Okay, so now you

want the commercial proposal?  You want what Privinvest will

be proposing as a price for the project?

So in order for that, you need to tell me what's how

much you want?  What's your success fee as an agent so we

get -- put it also in the cost.  Because the cost will go to

the -- as I said here, the head of state, the president, the

big boss, and everything must be -- we cannot balance

different prices on official papers that are going to -- going

to the decision maker.

Q And when you wrote:  At the clubbing all figures, what

does that mean to you?

A I meant by -- I meant by it, which is his success fee,

the cost of Privinvest, the profit of Privinvest, that's the

clubbing and all figures.

Q And you said:  You know our range, bro.

Do you see that?
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A Yes.

Q And what was your range?  What were you referring to?

A Here also what happen -- I recall that he asked, I think

Mr. Harpazi, how much usually Privinvest pays fees to agents?

And Mr. Harpazi was telling me so because this

happened without my presence.  So I recall Mr. Harpazi telling

me that he told them that it could be between 5 percent.  In

the market it can reach in some markets up to 15, 20 percent.

MR. SCHACHTER:  And then I'll show you

Mr. Nhangumele's response.

And you're also going to blow up Mr. Boustani's

response to that.

(Exhibit published.) 

MR. SCHACHTER:  Thank you.

Q And what did you understand was Mr. Nhangumele's response

to you?

A The response was that he wants $50 million.

Q And he referred to them as "chickens".

Did you have an understanding as to why he was

referring to them as chickens?

A You can see my answer where I'm putting "LOL".

So honestly, at that time for me I found it very

weird, I mean so I was laughing and saying chickens?  I mean

what this weird and silly discussion, I mean, but I was

laughing so I said whatever I mean, okay.
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Q Was it clear to you that he actually did not mean live

chickens?

A I mean cannot be -- it cannot be clearer that it's not

chickens, he's talking about money.

Q And what about this -- beyond the use of word "chickens",

did you find anything funny about the amount that he was

speaking about, $50 million?

A Yeah.  That also was -- for me again here I was learning

more about a promise to Safa.

So he told me, Jean, agents always ask for a

percentage.  They never balance figures.  Because sometimes

the project goes up, there's something called valuation

orders, usually always goes up.  So any normal agent only goes

for a percentage.  So if the project increases in time, his

percentage is there and he will keep making money.

So an agent just to throw out a number, he's either

not smart, or not capable, or both.

THE COURT:  How many chickens did he ultimately get

to roost?

THE WITNESS:  He got, Your Honor, $8.5 million.

THE COURT:  Go ahead.

Q Now, when you wrote -- you wrote actually in this email,

"done", and as the Court just asked you, he wasn't paid

50 million, correct?

A No.
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Q So why did you write "done" to Mr. Nhangumele in this

email?

A In this email, I remember, so you can see the time

difference.  I remember once I got the email, I picked up the

phone and called Mr. Safa.

Mr. Safa, as I said now, he said, Jean, look, I mean

I've never seen this, you know, in my entire life.  So, again,

I hope you will be successful in this, for the company, of

course, and for you, but I don't see it going forward such an

attitude and such -- such an attitude.

But, look, keep the tango dancing, as we say, let's

see where it will go.  I don't see it going nowhere, but you

know, let's -- let's tango dance with these guys and see where

it will go.

Q And just to -- again, we're going to talk about it in

greater detail, but at any time during the entire calendar

year of 2012, did Privinvest enter into a contract with any

company in Mozambique to provide this coastal monitoring

solution?

A No.

Q Now, notwithstanding what Mr. Safa told you, did, in

fact, Privinvest prepare a proposal that took into account

what the Mr. Nhangumele said was his agency fee?

A Yes.

MR. SCHACHTER:  And, Your Honor, at this time we'd
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like to publish Government Exhibit 2015 in evidence.

THE COURT:  You may publish it.

(Exhibit published.) 

MR. SCHACHTER:  If we can just blow up the top half

the page, please.

Q Is this the email that you received from Mr. Nhangumele?

Do you see that as the second email?

A Yes.

Q About the chickens?

A Yes.

Q And then who did you forward that email to?

A So you recall yesterday we spoke that --

THE COURT:  No, no, who did you forward the email

to?  That's the question.

THE WITNESS:  To Bassey.

THE COURT:  Next question.

THE WITNESS:  Sorry, Your Honor.

Q And why did you write:  LOL for chickens to

Mr. Nhangumele?

A Because, again, I mean it was so silly and funny that I

was like laughing on it.

(Continued on next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q And then you went on and you wrote:  I will add 62

million in total, 12 million for you and I, equals 5 percent?

Can you just explain to the jury why you wrote that

to Ms. Thokoane. 

A So at that stage the budget that my colleagues came up as

estimated budget, the price tag was around 240 million, for

that request.

So, Ms. Thokoane, Bassey, was also asking for agency

fees, obviously, and she was asking for 5 percent.  So what I

was trying to do here in this e-mail, and later on I also

spoke to her on the phone, I said, Bassey, look.  We are not

optimistic about this, you know, the way it is they are

presenting, throwing figures like this and numbers.  So if you

want to add on it 5 percent, also, for you, as an agency fee

on top of the other 50 million that they are claiming it is,

plus me as a salesman, also, I would be expecting sales

commission on that.

So I think it will become a red line for Mr. Safa

and he will say, you know, maybe the 5 percent your agency

fee, maybe we can, you and me, we split it together.

Q Now, when you are having these conversations with

Mr. Nhangumele in December of 2011, had you spoken to Credit

Suisse or any bank about loaning money to Mozambique? 
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A No. 

Q When you were discussing these 50 million chickens, were

you thinking about defrauding investors who may someday buy

pieces of a loan from Credit Suisse or from some other bank?

MR. BINI:  Objection.

THE COURT:  No.  Let's ask if he was thinking about

defrauding investors then or not.

THE WITNESS:  I answer, Your Honor?  

THE COURT:  Sure. 

THE WITNESS:  Of course not.

Q Were you intending to engage in money laundering? 

A Of course not. 

Q Were you thinking about sending money to or from United

States accounts?

A Of course not. 

THE COURT:  Why not?

THE WITNESS:  Your Honor, I never thought of this. 

THE COURT:  Why not, though?  What's wrong with the

United States of America?

THE WITNESS:  Nothing, Your Honor.

THE COURT:  Okay.  Next question.

Q So did Privinvest ultimately send a project proposal?

A Yes. 

Q And did you decide on how much Privinvest would decide --

would propose to charge? 
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A Sorry, excuse me?

Q Was it your decision to decide how much Privinvest would

be charging in its proposal?

A No. 

Q Whose decision was it?

A Ultimately, it is Mr. Safa. 

MR. SCHACHTER:  Your Honor, we will offer Government

Exhibit 2017.

THE COURT:  Any objection to 2017?  

MR. BINI:  No objection. 

THE COURT:  Admitted.  You may publish it. 

(Government Exhibit 2017, was received in evidence.) 

MR. SCHACHTER:  Thank you.

And can we show the bottom two e-mails.

Q Is this a reference to the proposal that Privinvest would

make for the coastal monitoring system? 

A Yes. 

Q And you are communicating this to Mr. Harpazi? 

A Yes. 

Q Now how, if at all, would the fee that Mr. Nhangumele was

charging impact the overall price proposal that Privinvest

would make?

A Simply and obviously, the agency fee or the success fee

or the commission fee, as you can say, that's an extra cost,

so that would be added to the cost of the proposal, so the
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total proposal cost would go up.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 2018 in evidence? 

THE COURT:  You may.

Q Did you on December 31, 2011 forward the proposal to

Mr. Nhangumele? 

A Yes. 

Q And what was your understanding as to what he was going

to do with the proposal?

A Give it, not personally, but to be sent to the president

of the Republic. 

Q And what did you understand was the president's role in

approving whether or not this project would go forward?

A And then at least in Africa, projects like this, in this

sector, are usually always decided by the head of state or the

president or the ruler. 

MR. SCHACHTER:  All right.  And then, Your Honor,

may I publish Government Exhibit 2018A in evidence.

THE COURT:  You may.

MR. SCHACHTER:  And, Your Honor, may I just display

certain portions of this to the jury.  It is in evidence. 

THE COURT:  It is in evidence, you may. 

MR. SCHACHTER:  So, Mr. McLeod, can we show the

table of contents to the jury for their review.  And then the

next page, please.
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Q And, Mr. Boustani, this is a 49-page proposal?

A Yes. 

Q And is this what you refer to as the technical proposal? 

A Yes. 

MR. SCHACHTER:  If we can look, Mr. McLeod, to the

introduction in that page that's labeled introduction.  Sorry.

And then can we blow up the bottom half of that

page, the overview? 

Q Mr. Boustani, did this section describe the various

components of the EEZ monitoring and protection system that

Privinvest was proposing? 

A Yes.

MR. SCHACHTER:  And if we can show, Mr. McLeod, the

components on the next page, the top.

And then if we can do the second -- the bottom half

so the jury may see.

And then if we can look at the next page, where it

describes the radar stations.  And then below that, please.

And then can we look at the next page where there's

a description of -- we blow up that whole page.  If you can

just highlight where it talks about the control and

interception vessels.

And then the next page, please.

And then, Mr. McLeod, just quickly display the

portions of the rest of the proposal, so the jury may see it.
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Q Mr. Boustani, did you prepare this document? 

A No. 

Q And do you have any knowledge of the particular costs of

the various component parts of this project or the costs of

integrating them?

A No. 

Q Who did put this together?

A Me and Mr. Harpazi, and also in coordination with other

technical colleagues in Privinvest. 

Q And then if we can, Your Honor, may I publish -- one

moment, Your Honor.

THE COURT:  Of course.

MR. SCHACHTER:  If we can publish 2018B, in

evidence.

THE COURT:  You may.

Q And here, did you have any role in preparing this price

proposal? 

A No. 

Q Who did?

A Again, Mr. Harpazi and other colleagues at Privinvest. 

Q Now, the proposal identifies the price for various

components; do you see that?

A Yes. 

Q Does the price proposal specify how much Privinvest's

profits are going to be?
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A No. 

Q Does the price proposal describe the raw material costs

in this proposal? 

A No. 

Q Does it lay out what the salaries are going to -- how

much money is going to be paid for the salaries of the workers

who will create the various component parts?

A No. 

Q Does it break out the agency fee that Privinvest is going

to need to pay if the project is accepted?

A No. 

Q Why not?  Why aren't those different component costs

broken out in the price proposal, if you know?

A This is -- say it is price proposal, let's say you --

give an example.  If anybody buys an iPhone, you buy an

iPhone, you have the price tag of it, you have no clue -- I

mean, iPhone doesn't tell you that I made a profit of the

1,500 or 50 dollars or 100 dollars and how much I am paying in

salary and how much I have profits or how much I am making

political campaign contribution.  So it doesn't -- that's the

price tag.  We just give you a price. 

Q Have you seen other price proposals to other customers? 

A I did. 

Q And in its price proposals to its customers, does

Privinvest generally describe its profits, its raw material
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costs, or any other costs associated with the project? 

A Never. 

THE COURT:  Why don't we take our 15-minute break

now.  It has been a while, and we will see you in about 10

minutes after 12:00, if that's okay.  Thank you.

Please do not talk about the case yet.  We are

almost done.  We are not quite there yet.  Thank you.

Please step down, ladies and gentlemen.  Enjoy your

break.  See you in about 15 minutes.

(WHEREUPON, at 11:53 a.m., the jury exited the 

courtroom.)  

(Continued on the next page.) 
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(Open court; no jury present.)  

THE COURT:  All right.  Thank you.  You may step

down, Mr. Boustani.

You can be seated, ladies and gentlemen of the

public.

Do we have any issues to address now that the jury

has left the courtroom and the defendant is still present?

Anything from the government?  

MR. BINI:  Not from the government, Your Honor. 

THE COURT:  From defense?

MR. SCHACHTER:  No, Your Honor.  Thank you. 

THE COURT:  Thank you.  Enjoy your 15-minute break.

We will see you in 15 minutes, ladies and gentlemen.

MR. MEHTA:  Thank you, Your Honor.

(WHEREUPON, a recess was had from 11:54 a.m. to 

12:26 p.m.)  

THE COURT:  Thank you.

We have the appearances.  We have the defendant

produced.  You may be seated, ladies and gentlemen.

Do we have any procedural issues to address

before -- resume the stand, sir.

Before we bring the jury in, anything from the

government?  

MR. BINI:  No. 

THE COURT:  Defense?  
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MR. SCHACHTER:  No. 

THE COURT:  Thank you.  Bring the jury in. 

(Continued on the next page.)  
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(Open court; jury present.) 

(WHEREUPON, at 12:28 p.m., the jury re-entered the 

courtroom.)  

THE COURT:  Welcome back, ladies and gentlemen.

Appreciate your promptness.  Please be seated.

Please be seated, Mr. Boustani, ladies and gentlemen

of the public.

Please continue the examination.  Thank you. 

MR. SCHACHTER:  Thank you.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Mr. Boustani, you told the jury about a due diligence

trip that the Mozambican delegation made to the Privinvest

shipyard in Kiel towards the end of 2011; is that correct?  

A Yes. 

Q Did there come a time when the Mozambican delegation made

a second due diligence trip?  

A Yes. 

Q And that was to where? 

A Abu Dhabi. 

Q And just very briefly and generally, what occurred during

that due diligence trip? 

A So, again, it was the second due diligence trip that the

Mozambicans had requested, and I was told it was based on a

request from the president.  So the same people who came to
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Germany, to Kiel, came to Abu Dhabi.  So they visited our

offices, our facilities, our shipyard.  And what we did also

in Abu Dhabi, Mr. Safa was in Abu Dhabi because he was not in

Germany during their German trip.  So it was more time also to

sit with them and talk about the strategic dimension of the

project, and what Privinvest would be interested and happy to

do in Mozambique, other than this specific project.  About the

relationship between Abu Dhabi and Mozambique, that Privinvest

is happy and willing and honored to establish and to enhance.

And, also I recall during that trip --

THE COURT:  Would you close the door, please, to the

corridor.  Thank you.

Sorry to interrupt.  Go ahead. 

THE WITNESS:  No problem.

A And I recall during the trip, because Armando Ndambi

Guebuza was there, who was the son of the Mozambican

president.  So we asked if maybe the son of one of the Abu

Dhabi royals could be also come to the shipyard, you know, for

greeting and meeting, and just extend also officially like

their happiness and this and their willingness to enhance the

relationship, so at least the Mozambicans can relay to

Mozambique, to the president, that these people are serious

about what they are talking about. 

Q Now, I just want you to expand on two of those topics

that you mentioned.  You said Mr. Safa talked about other
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investment projects Privinvest would want to do in Mozambique.

Can you just generally describe what he said about that? 

A Mr. Safa presented the group, presented the business of

Privinvest, other than the industrial part as I described it.

And he said that, you know, I will be happy to invest in real

estate, in telecom, the other sectors of the group, which,

indeed, as we said, we did, and it is an activity today as we

speak. 

Q What, if anything, was discussed about the relationship

between the royal family and Abu Dhabi and Mozambique? 

A So, on top of it, we emphasized on Abu Dhabi at that time

was strategically looking for, I would call it as simply as

agricultural land, Aryan land, for something which is called

food security, food strategy.  You know, the United Arab

Emirates is a desert, and, they were looking to have strategic

lands so they can have agriculture so they can feed themselves

because it's a dessert.

So, they were also, of course, extremely wealthy,

and they were investing in many, many, many projects all

around the world.  So we said that for sure Abu Dhabi would be

happy to invest in booming opportunities in Mozambique. 

Q Did you believe that this coastal monitoring project in

Mozambique would generate revenue for Mozambique? 

A Absolutely.  Always did and still do. 

Q How?
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A So make it also again very simple.  The foreign oil and

gas companies who operate in Mozambique will pay, will

disburse millions and millions of dollars on security fees.

So this is not theory, it is not a fantasy, it is a fact.

They did it, they do it, they will keep on doing it.  Millions

and millions of dollars.

And what they do, they bring other foreign private

security firms, that they do the job, and they take the money.

So the whole idea was based on a simple thing, which is like

this money, instead of going to foreign companies, at least

keep some of it, a national company that has -- will have the

capabilities to do the same job and maybe better even.  Put

aside also the issue of sovereignty.  So when you are a

sovereign nation, the minimum you could ask for is to have

your sovereignty in terms of security.

Third, is there is -- in Africa, in the Middle East,

also, or in any countries where you have turbulence, you have

instability, and when most of the things are imported -- so

you know when you import things, there's the cost of

importation of transport, which inside there is something

called insurance.

So when the risk is high, insurance cost is high.

So you take it as an example, car insurance.  God forbid you

make many accidents, suddenly your insurance will become more

expensive.  So same thing, with the risky places, the
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insurance is high.

The other massive opportunity, which I told

Mozambique about was, look.  Today you import most of what you

consume.  So -- and you are paying high insurance costs, the

insurance is very high.

Once you secure your borders, once your -- you can

project to the world that you are a stable and safe place, you

can then impose lower insurance premiums and costs on

everything that you bring to the country.  That alone, the

entire economic impact of that is astronomical.  You are

talking billions of dollars of savings.

So that's what I still believe, and I believe at

that time that Proindicus is an ultra strategic project, both

from a security point of view and from an economy point of

view.

Q Did you write about some of these ideas for how to

generate revenue?  Did you put that in writing in e-mails to

Mr. Nhangumele? 

A I did. 

Q And did you also provide Mr. Nhangumele in e-mails

information about Privinvest competitors? 

A I think I did, also. 

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 50, five zero.

THE COURT:  Any objection to 50?
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MR. BINI:  No objection. 

THE COURT:  Admitted.  Published.

(Defense Exhibit 50, was received in evidence.) 

MR. SCHACHTER:  Can we, please, Mr. McLeod, blow up

the top half of the e-mail.

Q Did this -- was this after the trip to Abu Dhabi that you

described? 

A Yes. 

Q Why were you providing Mr. Nhangumele with information

about competitors? 

A As I said, they asked, and we were extremely open in

doing that. 

Q And I'd just like to direct your attention to the last

paragraph.  And is this describing some of the concepts that

you just discussed with the jury? 

A Yes.  Just to add one more thing.  Which is, of course,

you can see here there are two things that I did not mention

before.  One is fisheries.  So based on research,

unfortunately, hundreds of millions of dollars and maybe

billions of dollars are stolen, have been stolen for the last

decades, and are being stolen as we speak from the waters of

Mozambique and many other African countries by foreign

international fishing companies that just take the fish and

go.

And so I said, when you protect this, when you have
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this concept of the exclusive economic zone monitoring, at

least saving on whatever is stolen, you are saving hundreds of

millions of dollars for the country.

The other thing here, as I mentioned, which is

landlocked countries.  So in the southern of part of Africa,

you have many landlocked countries that don't have access to

the sea.  Namely here, there is next to Mozambique, you have

Malawi, Zambia, Zimbabwe, Botswana, the southern part of the

Democratic Republic of Congo, Katanga, it is called.  So all

these regions there, their port is Mozambique.  They import

everything from Mozambique.

So, also, I said to the Mozambicans, that doing this

will make you like the big brother in the region, and will

post you strategically.  And you can also gently tell your

African brothers, neighbors, that, look, we invested in a

concept that is saving lots of insurance costs for you, for

all your imports as well.  So maybe it will be fair that you

can also maybe charge them a little bit, so which is also

another source of revenue for you. 

Q What, if any, impact did you think that a coastal

monitoring system would have on Mozambique's brand and ability

to generate foreign investment?

A Since I went to Mozambique, I saw the country, I felt it,

and I believe that, still believe, that it could be a really

like extraordinary country, extraordinary brand.  I was
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telling the Mozambicans, look, in the United Arab Emirates,

you have the brand name Dubai, everybody knows Dubai.  So why

not you make also Mozambique.  So you have all the elements of

success, you just -- I mean, it is so easy to achieve.  So we

can do this together. 

Q And did you put your thoughts on that concept in writing

in an e-mail to Mr. Nhangumele? 

A I think I did, I think.

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 72.

THE COURT:  Any objection?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Following the trip of the Mozambican delegation in

January of 2012, what, if anything, did Mr. Nhangumele tell

you about whether the project had been approved? 

A I recall I was following up with him, maybe on a daily

basis, and I think at a certain stage in 2012 he tells me

that, good news, it has been approved. 

Q And did, in fact, he e-mail you in January of 2012 about

the approval of the project? 

A I think so. 

MR. SCHACHTER:  We will offer Defense Exhibit 52.

THE COURT:  Any objection to 52?

MR. BINI:  May we see the top of the e-mail.
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Objection.

THE COURT:  Sustained.

Q At the time that Mr. Nhangumele informed you that the

project had been approved, at that point in time, had

Privinvest paid any official in Mozambique anything?

A No. 

Q Had Privinvest promised any Mozambican official any

payment in advance of you being informed that Mozambique had

approved the project? 

A Sorry?  

Q Had Privinvest promised any Mozambican official any

payment in advance of being informed that the head of state in

Mozambique had approved the project? 

A No. 

Q Had Privinvest paid Mr. Nhangumele anything before being

told that the project had been approved by President Guebuza? 

A No.

Q Even after you were informed that the project had been

approved, did then the project move forward? 

A No. 

Q What did you understand was causing the delays during the

course of 2012? 

A As per Mr. Nhangumele, and let me also say that at this

stage, so since I met Mr. Antoni Carlos do Rosario, and also

Armando Ndambi Guebuza, so I had their numbers and e-mails, so

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4257BOUSTANI - DIRECT - MR. SCHACHTER

I also used to sometimes communicate with them.

So the only message I was getting that we are doing

our homework.  So we want to make sure that what we are -- the

decision we are taking -- we are taking -- what we are going

to take is correct, it is proper, and suits us, so then you

have to wait. 

Q What, if anything, did Mr. Nhangumele tell you about the

work on preparing internally in Mozambique a business plan to

show that Proindicus would generate revenue?

A I remember -- so after the due diligence trip, we sent

the technical and commercial proposal, and the whole

discussions at that time was that eventually Mozambique will

be having a budget and paying for this project potentially

from its available resources, financial resources.

Then I recall Mr. Nhangumele saying there is a new

request that came, and the new request is like, okay, you are

saying that the impact, the economic impact of this project is

very high, it can generate revenues, direct or indirect, so

prepare a business plan and show us this. 

Q And why did you believe Mozambique needed this business

plan?

A Simple.  They were like studying carefully what they want

to do, taking their time.  I think, also, there was like,

again, that's the government, it is a bureaucracy, there's

maybe different decision makers.  So there's a big machine
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movie.  So I think that they were doing that. 

Q And did Mr. Nhangumele e-mail you about the studying of

the revenue for the project? 

A Yes.  Yes. 

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 64.

THE COURT:  Any objection to 64?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Was Privinvest asked for any information about the

operating costs of a coastal surveillance system over the

course of time? 

A Yes. 

Q What was Privinvest asked for and what was your

understanding as to why it was being asked for that

information? 

A So the question, which was, and is, of course, extremely,

extremely important is, fine, what is the cost of acquiring

this system.  Also, the logical other question, does it make

money, this system, how we can benefit from it as we have

discussed earlier.  Third question is like how much does it

cost to run the system.  So system like that, they were also

studying to see how many people they like to engage, what are

the salaries, the cost of running the different boats.  So

even from fuel costs, up to maintenance costs, spare parts.
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Maybe they were checking internally to say they need to

acquire land to build the different components of it like what

we propose.  So they were like studying all this different

financial parameters for them to be taken into consideration. 

Q And what, if anything, did those requests for information

tell you about the seriousness with which Mozambique was

taking its consideration of the coastal surveillance program?

A Obviously, of course, I mean, when someone asks questions

like this, it can only be because he's really doing all that

he can, he or she can, in order to take the right decision. 

Q And some of these requests for information were in

writing? 

A Yes, I remember, yes. 

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 63.

THE COURT:  Any objection to DX 63?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q In response to those requests for information, did

Privinvest provide information about the costs of operating

the program? 

A Yes, we did. 

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 65 and 65A.  

THE COURT:  Any objection to 65?
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MR. BINI:  Objection.

THE COURT:  Sustained. 

65A, any objection?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Did you e-mail Mr. Nhangumele about your belief that the

revenues would exceed the costs associated with operating the

coastal monitoring project? 

A Yes, I think so.  I was trying to help, also, and he --

THE COURT:  You answered the question.  You e-mailed

him.  Next question. 

THE WITNESS:  Sorry, Your Honor. 

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 66.

THE COURT:  Any objection?

MR. BINI:  Objection.

THE COURT:  Sustained.

MR. SCHACHTER:  Can I have a moment, Your Honor. 

THE COURT:  You may.

(Short pause.)  

Q What, if any -- what, if anything, did Mr. Nhangumele

tell you about presentations that were being made by him

internally in Mozambique? 

A I recall he was telling me that he was asked and tasked,

because he was a professional consultant who had previous
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consultancy works for the government of Mozambique, and

helping putting all these different informations into

proposals and documents.  He knows, also, the bureaucracy, how

it works in the country.  So he was involved in doing this

exercise. 

Q To whom did he say he was making these presentations? 

A He said to the different decision makers, actually, the

president, actually also different ministers who would be

involved in the decision making process. 

Q And did he ask you for assistance in preparing these

presentations? 

A He did. 

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 59. 

THE COURT:  Any objection?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Did there come a time when you learned that Mozambique

was requesting assistance in financing its payments for the

project? 

A Yes.  So -- 

THE COURT:  You answered the question.  Next

question.

THE WITNESS:  Sorry, Your Honor. 

Q How did you learn that?

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4262BOUSTANI - DIRECT - MR. SCHACHTER

A They asked me.  They requested me. 

Q And what did they ask you?

A They asked me, so how we are going to pay for the

project.  My answer was, like, I thought I asked you this

before, and you said that you had the budget.  Because all

Privinvest clients always pay from their own treasury budget.

Usually they open a letter of credit from their bank and they

pay us.  We have never, never ever dealt with the situation

where a client or a country we are serving has made a loan or

financing to pay us.

The second idea that came to my mind was something

called barter.  I said, like, look.  You have natural

resources that you already extracting and exporting like coal

and aluminum and other things.  So maybe a barter deal is

something that I am aware of during my time at Deloitte.

So I said, maybe we can make barter.  So instead of

paying us with money, with cash, you pay us with coal or

aluminum, et cetera, so we can manage that.

And then the third request that came from them is

like, how about you can help us to find a bank to make a loan

for that project. 

Q And what, if anything, did Privinvest do to try to help

Mozambique find a bank? 

A So I recall Mr. Nhangumele telling me, like, now there is

a request that came from the -- they used tell me the HOS, the
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head of state, that better to look for a bank who could

finance this project, that they would be doing their homework,

they would be doing their exercise, and that if, also, we can

help in that or have ideas or find also interested banks, that

will be welcome and good. 

Q Was there a point in time where actually Mr. Nhangumele

asked if Privinvest itself could loan money for the project?

A I think so.  I'm not sure.  But maybe. 

MR. SCHACHTER:  We will offer Defense Exhibit 60,

six zero.  

THE COURT:  Any objection?  

MR. BINI:  Objection.

THE COURT:  I'm sorry, any objection?

MR. BINI:  Objection, Your Honor.

THE COURT:  Sustained.

MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 2021, in evidence? 

THE COURT:  You may.

MR. SCHACHTER:  And, Mr. McLeod, can you please put

up page two of that exhibit, top e-mail.

Q Mr. Boustani, how is it that you came in contact -- first

of all, was Said Freiha someone with Credit Suisse? 

A Yes. 

Q And how is it that you came in contact with Mr. Freiha

and why were you reaching out to him? 
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A So Said Freiha is the person who was presented to me by

Mr. Akram Safa, and he used to be based and living in Dubai,

working for Credit Suisse.  And I recall, also, his uncle used

to be someone who was living in the United Arab Emirates and

friend of Mr. Safa as well. 

Q And can you just explain what you meant when -- in the

second sentence of the e-mail about local Mozambican banks and

syndication? 

A So I recall I contacted Said Freiha, and I told him about

the request of Mozambique.  I even -- I recall even asking

him, like, do you -- there's a country that was asking us for

financing, because I have never done this before, so is it

something that you do.  He told me yes.  He told me yes.

And then I also told him that, again, relaying the

information that was coming to me from Mr. Nhangumele, I told

him, look, it seems there are local banks in Mozambique who

also will be instructed to participate in this exercise.  So

if you are interested, so maybe you can join with them.

So syndication is, of course, is a word that I am

aware of and I know about this since my time in Deloitte.  So

syndication, for me, means a group of banks joining hands

together in order to make a loan. 

MR. SCHACHTER:  Your Honor, we will offer Government

Exhibit 2023. 

MR. BINI:  No objection. 
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THE COURT:  Admitted. 

(Government Exhibit 2023, was received in evidence.) 

THE COURT:  You may publish it.

MR. SCHACHTER:  Actually, can we blow up the full

e-mail, Mr. McLeod.  Or, actually, just the bottom e-mail from

Mr. Freiha.

Q And, Mr. Boustani, if you can just take a quick moment

and look at that.  And then if we can look at your response.

Can you just describe to the jury generally what

this e-mail is about and why you were communicating what you

were communicating.  

A So based on my communication with Said Freiha, of course

he told me that Credit Suisse, in principle, of course, they

do this.  It is part of their core business.

Number two, they said that, of course, they are a

commercial bank, so they do something called commercial loans.

And then he sends me this e-mail.  And after that we

had telephone conversations as well where he told me, Jean, in

Africa, and now we are talking about Mozambique, usually there

are countries that they received financing from the

International Monetary Fund.  Loans from the International

Monetary Fund.

And what the International Monetary Fund, what it

does is that it poses conditions and policies and procedures

on these countries in order to benefit from these loans.
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Because the International Monetary Fund is a bank, it is like

a big bank owned by countries.

So usually there are ceilings that is given to each

and every country, and that Mozambique had already a certain

ceiling.  So he told me, like, be aware of that because if

anything financing is above the ceiling, we will not be in a

position to do anything.

I remember I asked Mr. Nhangumele, what is this IMF

story, is it true.  So he told me that, yes, he confirmed that

to me.  Because, again, he had previously worked with the

Mozambican government.

And he told me that, don't worry, we are aware of

this, and, of course, everything will be within the ceiling,

and in respect of whatever there is, an understanding or an

engagement between the Mozambican authorities and the

International Monetary Fund. 

MR. SCHACHTER:  And if we can just look again,

Mr. McLeod, at the e-mail below this from Mr. Freiha.

Q What did Mr. Freiha tell you was the -- do you understand

NCB to be nonconcessional borrowing?

A Yes.  At the beginning I did not, but when I asked him,

he told me what does it mean. 

Q And it talks about the ceiling being what?

A $900 million. 

Q And Mr. Freiha, what do you understand him to mean when
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he said it's been used for two loans totalling $146 million? 

A So Said told me that they had a ceiling with the IMF of

900 million, and all of it, already there are two loans,

totalling $146 million.  So there is still available, if you

do the math, $754 million.

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Thank you.

Now, may I have just a moment, Your Honor? 

THE COURT:  You may.

Q I would like to show you Government Exhibit --

MR. SCHACHTER:  Actually, Your Honor, we will offer

Government Exhibit 2022. 

THE COURT:  Any objection?

MR. BINI:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 2022, was received in evidence.) 

THE COURT:  You may publish.

Q Why did you write that the Mozambicans are -- why did you

write what you wrote in the third paragraph?

A So, again, based on my discussions with Mr. Teofilo

Nhangumele, I -- you can see here, I put office of his

excellency, the president.  And I said -- I put this because

Mr. Nhangumele told me that the office of his excellency, the

presidents tasked him, asked him to be the consultant on this

project.
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And he also told me that there would be Mozambican

local banks that will be participating, up to a level of $200

million.  And so Credit Suisse, if it is interested to do the

project, all that they have to do is to participate in $150

million.  

And then he asked me to ask Credit Suisse that to

send a letter of interest, like, either address -- he didn't

specify to whom it is addressed.  That's why here I asked

Credit Suisse, like here, to send it in my name or his name,

because there was nothing specific at this stage. 

Q Were you in any way trying to hide Mr. Nhangumele's

involvement from Credit Suisse? 

A Obviously not. 

Q Now, you wrote here, Mr. Nhangumele, office of HE, the

president; do you see that? 

A Yes. 

MR. SCHACHTER:  I'd also like to show, Your Honor,

in evidence, Government Exhibit 2026. 

THE COURT:  You may publish. 

MR. SCHACHTER:  And, Mr. McLeod, can we go to the

third page, and blow up that e-mail, please.

Q And in this e-mail, what did you say about

Mr. Nhangumele? 

A Again, it speaks for itself.  I said the -- there's a

team assigned from the office of the president, and he has
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this team in order to be the consultant for this project. 

Q What did you understand he was doing as part of this team

while he was also working as an agent for you -- or for

Privinvest?

A He's the one who came to me with all the different

requests, starting with the commercial proposal, technical

proposal, business plan, operational expenditures, questions,

the economic model, the ideas, and, last, the request for to

arrange a bank to finance the project, potentially. 

Q And is that along the lines of the preparation of the

business plan that Mr. Nhangumele would tell you about?

A Yes.

MR. SCHACHTER:  And then I'd also, Your Honor, like

to publish Defense Exhibit 1510, in evidence.  

THE COURT:  You may publish. 

MR. SCHACHTER:  At the very top e-mail, please.

Q And this is an e-mail that you sent to Ms. Subeva and

Mr. Pearse, and you copy -- tell us when you're done,

Mr. Boustani.  

THE COURT:  Is there a question?

MR. SCHACHTER:  He's looking at the e-mail, Your

Honor.

THE COURT:  Is there a question?

A Yes.

MR. SCHACHTER:  My question, I was asking him to
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read it.  

THE COURT:  Go ahead. 

Q And what did you mean when you said the All African Games

is a perfect benchmark?  What did you mean in that sentence? 

A Teo, Teofilo Nhangumele, was consultant for the

government of Mozambique and project, big project that

happened there.  It's called the All African Games.  That was

like, call it like mini Olympic games, like African Olympic

games that happened in Mozambique.

So it was massive projects in Mozambique that had to

build stadiums and big, big project, and hosting, I think, 50

nations.  So he was key consultant for the government, working

on that exercise for them.  So he knows very well how the

system, how the bureaucracy works and with all the procedures.

And he speaks perfect English, so he's -- because it is not

easy to find fluent English speakers in Mozambique because the

language is Portuguese.  So he was the perfect fit. 

(Continued on the next page.)  
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Now, you also -- I just want to focus you on the email

address, nguila.guidema.  What is that? 

A That's the email of -- one of the email that Mr. Teofilo

Nhangumele used. 

Q And what did you understand was that name? 

A You know, Mozambique, like in all African countries,

the -- it's tribal, so they have different tribes.  Like in

the Middle East as well, it's tribal.  So you have the -- the

ethnic authentic African name, and you have also the name

given by the colonizing powers.  So everybody had a Portuguese

name.  So you can say Antonio, Carlos, Rosario, Teofilo,

Armando.  So all these Portuguese names.  But they have also

their native African names.  

So I think Mr. Teofilo Nhangumele has an African

name, which is Nguila Guidema.  Like Armando had the name of

Ndambi.  Antonio do Rosario had another Hafido, so...  They

had authentic African names and the westernized names that

came with the colonization. 

Q And while we're on that subject -- well, withdrawn. 

So --

MR. SCHACHTER:   May I have just a moment,

Your Honor?  

THE COURT:  You may.
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(Pause in proceedings.) 

MR. SCHACHTER:  Your Honor, may we publish

Government's Exhibit 2024 in evidence?

THE COURT:  You may. 

(Government's Exhibit Number 2024 is published to

the jury.) 

BY MR. SCHACHTER: 

Q And first I would like the direct your attention to the

second page of this email and specifically the top -- the

email right there.  Thank you.

Can you just explain to the jury what you meant in

the third line --

MR. SCHACHTER:  Or actually, Mr. McLeod, can we blow

up that and, the one below it so Mr. Boustani can read that?

BY MR. SCHACHTER: 

Q Take a moment and read that over, sir.  

A (Witness complies.)

Q Have you had a chance to look at it? 

A Okay. 

Q Okay.  So first of all, there's a name of somebody named

Surjan Singh.  Do you see that? 

A Yes. 

Q And had you met Mr. Singh at this time in February

of 2012? 

A No.  
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Q And at this point in time, in February of 2012, had you

met Andrew Pearse? 

A No. 

Q So when you -- what did you mean -- first of all, there's

a reference to putting a $350 million letter, and there's 150

and 200 million.  Do you see that? 

A Yes. 

Q What did you understand that to mean? 

A So as -- as I was communicating with Surjan Singh, now

they were preparing the letter of interest.  So the total

project would be 350 million, whereby 200 million would be

done -- would be financed as a loan from Mozambican banks, and

150 million direct funding from Credit Suisse. 

Q And you said "local" Mozambican banks? 

A Yes. 

Q And is that what you're referencing in the third line of

your email that we're looking at? 

A Yes. 

Q Okay.  Where did you get that understanding and what was

that understanding, if you could just explain that to the

jury? 

A So Mr. Nhangumele told me that the -- he told me, Jean,

forget about the barter.  Forget about using government

resources at this stage.  The instructions that -- the

communications that I had from the decision maker is go for
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bank loan, bank financing.  And he said that we are looking

for banks, but also if you find banks from your side and they

could do maybe half of the total or even a little bit less,

the other Mozambican banks would follow.  And because usually

the local mean banks would -- would chip in would, follow any

international big bank that is doing a certain financing.  So

try to secure less than half from a bank -- international

bank, and then the rest will be for the local banks would be

instructed to do. 

Q So to the extent you had an understanding at this point

in time that there was going to be a syndication of this loan,

to whom did you -- who do you understand would be

participating in that syndication? 

A S0 the syndication will be Credit Suisse and mean banks. 

Q And then I would also like to ask you a question about

the first page of this email and your email at the bottom.

And you wrote to Mr. Singh about amending the addressee.

Do you see that? 

A Yes. 

Q And this was -- the addressee for what? 

A So at the beginning I said -- I -- I asked Credit Suisse

to make the letter either in my name or Mr. Nhangumele's name.

But after further discussions with Mr. Nhangumele, so here he

told me he would make it the name of the -- of the president,

Abu Dhabi President.  So here I was referring to actually as
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the president himself. 

Q You wrote the name -- what's name that you wrote? 

A Armando Ndambi Guebuza. 

Q And why did you ask Credit Suisse to address the letter

to that name? 

A At that stage I felt that Armando Ndambi Guebuza was the

president, and that Ndambi -- you saw in other emails Ndambi

was his son who met in Germany and Abu Dhabi.  But what I

meant here specifically was just to address it to the

president himself. 

Q And what is the president's name? 

A Armando Guebuza. 

Q All right.

MR. SCHACHTER:  Now you can take that done.

Q Did Credit Suisse send that letter addressed to

Mozambique saying that it was highly interested in providing a

loan? 

A Yes. 

Q And did Mozambique simply accept the terms and move

forward with the project? 

A No. 

Q What happened? 

A Initially they refused.

MR. SCHACHTER:  Your Honor, we will offer

Government's Exhibit 2031. 
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THE COURT:  Any objection to 2031?

MR. BINI:  No objection. 

THE COURT:  Admitted.

(Government Exhibit 2031, was received in evidence.) 

THE COURT:  You may publish. 

(Government's Exhibit Number 2031 is published to

the jury.) 

BY MR. SCHACHTER: 

Q Showing you, Mr. Boustani, looking at

Government's Exhibit 2031, an email that you received from

Mr. Nhangumele on April 21, 2012 at 5:08.  Could you just take

a moment and look at that, and then I'll ask you a question?

A (Witness complies.)

Q And let us know when you have had a chance to review it? 

A Okay. 

Q Now, was this after Credit Suisse had said that they were

highly interested in offering a loan? 

A Yes.  That's in April 2012. 

Q What did you understand Mr. Nhangumele to be reporting

when he says, "We still have not gotten the answer"? 

A No news.

Q And what did you understand when he said, "Even the head

of state does not decide a loan"? 

A So he made it clear and also on telephone conversations,

so I was pressuring a lot, because now at this stage I think
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more than a year has passed since we started the process.  And

I was telling him the whole time, What is this?  What's going

on?  I told that you were a capable agent as you have said

and -- and that this thing is a done deal.  So now you're

telling me that even the president does not decide.  So he

explained to me that, Jean, the president, is not and will not

impose this project on anybody from the other decision makers

from talking to the other ministers or government officials

that are involved in the process.  So he has done all that he

can do, and that there is a process.  And that the president,

he wanted the process to be buttoned up.  So everyone involved

in the process in the different ministries or agencies, up to

the ministers to be happy comfortable with this.  And then

reaching out to him where he would be then making the final

decision of going for it or not. 

Q And at this point in time, how many months had passed

since Mr. Nhangumele had emailed you about the 50 million

chickens and you wrote, Done? 

A I think more than a year.  A year?

Q Could it be that email was December of 2011? 

A I apologize.  So four months -- five months. 

Q And still at this point in time you understand there was

an internal process going on to consider the merits of the

project in Mozambique? 

A Yes. 
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MR. SCHACHTER:  May I have a just a moment,

Your Honor?  

THE COURT:  You may. 

(Pause in proceedings.)

BY MR. SCHACHTER: 

Q Now, that email was in April of 2012 that we just saw,

was the contract awarded to Privinvest at any time during the

summer of 2012? 

A No. 

Q Or the fall of 2012? 

A No. 

Q Or at any time during the entire year of 2012? 

A No. 

Q Did there come -- well, withdrawn. 

MR. SCHACHTER:  May I have just a moment,

Your Honor?

THE COURT:  You may. 

(Pause in proceedings.)

MR. SCHACHTER:  Your Honor, may I publish

Government's Exhibit 3202 in evidence? 

THE COURT:  You may. 

(Government's Exhibit Number 3202 is published to

the jury.)

MR. SCHACHTER:  And if we could, Mr. McLeod, please

start on the last page of this exhibit.
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Q And, Mr. Boustani, if you could take a moment and review

this email, and then I will ask you about what the general

subject matter of this is that's being discussed in this

government's exhibit.

A (Witness complies.)

Q Okay?

A Okay. 

Q First starting with the bottom email in this set, what's

the general subject matter of this email? 

A So this was about a visit that I wanted to do to

Mozambique together with a friend of mine called Arnaud

Lelouvier. 

Q For what purpose? 

A Arnaud was a Frenchman, and he was running a company

that -- with some Russian partners that was investing in many

projects in Russia and Africa and many countries, mainly

focusing on oil and gas and mining. 

Q And so what was the purpose of this particular meeting in

Mozambique that you were trying to organize?  

A So I met Arnaud.  Arnaud used to live in Abu Dhabi, and

whenever we met, we discussed Mozambique and he told me that

Mozambique was a very, very important place to be, to invest

in.  He would be delighted to go to Mozambique in order to

find opportunities and to invest in these sectors, mining and

oil and gas. 

David R. Roy, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4280BOUSTANI - DIRECT - MR. SCHACHTER

Q And to set up these meetings, did Mr. Nhangumele ask for

a fee? 

A Yes.  As you can see, he asked for $5,000. 

Q And just looking at your response very briefly, just

focuses on the first three paragraphs, did you say that the

fee would be no problem? 

A I did. 

Q And then I would like to look at Mr. Nhangumele's

response to that.  And if you can read that to yourself and

let us know when you're done, and then describe generally what

you understood Mr. Nhangumele to say? 

A What he was telling me here is that -- because my -- my

answer to his -- to the original email, I said -- I was saying

like, Teo, come on?  I mean, I don't want to -- look, that

even if I put $5,000 that -- I mean, it doesn't look nice.  It

doesn't look good even for your image in front of Arnaud.  I

mean, how come -- you cannot talk about millions and billions

and oil and gas and mining and your capability with the

decision maker, at the same time asking for $5,000 for I --

for -- for -- to arrange meeting with other public officials

and ministries at the oil and gas ministry. 

So he answers here saying like -- he could see that

these are friends and colleagues, that meetings do not buy

them bread, so I thought was weird.  And he was just

explaining the reason why he was asking for this money. 
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Q All right.  And this email is not about the coastal

monitoring project, is it? 

A No, no, completely different subject. 

Q And then I would like to just look at your response to

Mr. Nhangumele.  You say -- well, why did you ask him this

question about, "Is the same issue delaying the EEZ"? 

A I was asking him, again, is it because we did not pay

money in advance as he had requested in the beginning?  Is it

that -- the reason that he's making the EEZ project not

happening?  

Q And then I would like to look at Mr. Nhangumele's

response to you.  I would like to direct your attention to the

last two sentences, the first paragraph.  But please read the

whole thing, and then I'll ask you a question about it.

A Okay. 

Q What did you understand Mr. Nhangumele to be saying in

that email? 

A Simply and clear.  So he's saying, Paying money is not

the issue about securing the EEZ project.  It is politics and

democratic process.

Q And what was your understanding of the political and

bureaucratic processes at issue that were resulting in delays

in moving forward with the project at that time? 

A He told me that there are some ministers resisting the

project, and mainly, he said, the minister of finance, Manuel
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Chang.  And that so the -- the issue was stuck and nothing

could be done, and if the bureaucracy -- and the process --

and there is no meeting of minds of all the -- the

stakeholders, as he used to -- he has -- he used to call them,

the project will not happen. 

Q And then I would like to direct your attention to

Mr. Nhangumele's email, two up at 12:17 on the same chain.

And if you could read this one over to yourself? 

A (Witness complies.)

Q And let's know when you're done.

A Okay. 

Q What did you understand Mr. Nhangumele to be saying in

the first paragraph? 

A Again, simple.  That the issue is completely out of his

hands.  Now, the final -- the project was on the desk of the

president and on the desk of the different other minsters and

decision makers.  So it's over.  He cannot do anything about

that.  When they decide, whether or not they decide, whether

they go for forward or not go forward.  If there's something

that is now under their control.  He has done all that he can

do.  And this was -- this was the point. 

Q And is the second paragraph about the other meetings with

respect to oil and gas that you had previously been talking to

him about? 

A Yes.  He said that -- because I was suggesting -- I
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said -- I told him Teo, I am not going to pay you $5,000 to

arrange meetings.  You know when I come to Mozambique, I

always -- I pay for all expenses, you know, restaurants, going

out, renting a car, or a taxi, or whatever you called it.  So

I -- I will take care of this.  No problem.

I said, If you want me to bring -- because again,

it's part of our culture, you know, the Middle East and

African, when we meet someone, et cetera, sometimes we bring

nice pens.  We bring nice books, nice -- like small gifts.  So

I said, I could do this, if you want.  Then he said, No.  No

need to bring expensive pens.  Maybe something like -- he

called it corporate gifts so.  He was, like, mentioning

something which was in his opinion reasonable. 

THE COURT:  One thing that's reasonable is to have

lunch at 1:30.  Ladies and Gentlemen of the Jury, it's 1:30

now.  We'll get back here at 2:30, because we're going to move

this along since it's the last week of this trial. 

All right?

Do not talk about the case.  We're adjourned until

2:30.  Have a nice lunch, everyone.

(Jury exits the courtroom.)

(The following matters occurred outside the presence

of the jury.)

THE COURT:  Thank you.

Mr. Boustani, you may step down and go to your
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counsel table.  That's appropriate.   

THE WITNESS:  Thank you.

THE COURT:  You may be seated, ladies and gentlemen. 

Do we have any procedural issues to address before

the luncheon break?

MR. BINI:  Nor for the Government, Your Honor.  

MR. SCHACHTER:  Yes, Your Honor, just very briefly.  

Your Honor, I will attempt to make clear to the

prosecution what my purpose is in offering some of these

communications -- 

THE COURT:  You don't have to make it clear to them.

It's clear to me.  It's bolstering.  It violates 608, and it's

not coming in.  Your examination is repetitive.  It is

bolstering.  It is not proper, and you are really going to

tighten up your game, either with the help of the Court or on

your own.  So I am telling you now, all right, these are not

admissions.  You're asking him about meetings.  You're

offering documents that are clearly designed solely to

bolster, and this Court is not having it.  So stop wasting the

time of the Court and the jury.

This is a six-week trial, and this is the sixth

week.  So I am telling you now, you are going finish this

trial this week.  All right?  

Are we clear on that?  

MR. SCHACHTER:  Your Honor, I understand, and I
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apologize --

THE COURT:  Good.  Because it's very clear what you

are doing, and the Court is not going to tolerate it.  

Now, the jury is not here, so I am giving you a

chance to up your game to a level I know you can up it to

outside of the presence of the jury. 

But if you do not do that, you are going to see that

you are not going to be happy.  All right?  So I am telling

you now to do this properly.  I have ruled.  I have come in

early.  I have stayed late, ruled on motions in limine.  You

understand the rulings.  Your record is preserved if you do

not like it. 

But you can offer the documents in batch that are

the bolstering documents and I will rule on them, and that way

we can move this along, and we can do this in a way that is

not done in the front of the jury.  Or you can continue to do

it the way you are doing it, but I would not think that that

is necessarily in your enlightened self-interest.  But you are

an experienced lawyer.  I am not going to tell you how to try

your case.  

I will tell you this:  You have offered a lot of

documents that are bolstering.  That is all they are.  I have

made it clear what my you ruling is.  And you can do this

efficiently, or you can do it inefficiently.  I would suggest

you do it efficiently.
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Anything else?  

MR. SCHACHTER:  Your Honor, may I just have one

moment to confer?

THE COURT:  Sure. 

(Pause in proceedings.)

MR. SCHACHTER:  Your Honor, we understand

the Court's rulings -- 

THE COURT:  Yes.  They were very clear.

MR. SCHACHTER:  -- and -- 

THE COURT:  And your record is preserved to the

extent you disagree with them, just as it was with respect to

your disagreeing with my earlier rulings twice that went up in

the circuit. 

So anything else?  

MR. SCHACHTER:  Your Honor, I just wanted to say

that I am trying -- I'm going to try to figure out a way to

demonstrate that our purposes in offering some of these

exhibits are for a non-hearsay purpose.  They're offered as

the state of mind of Mr. Boustani --

THE COURT:  Mr. Boustani can testify as to what his

state of mind was with respect to the meeting.  He can testify

as to what was said to him in the course of the meetings, and

he's doing that. 

MR. SCHACHTER:  And, Your Honor -- 

THE COURT:  By offering these documents and taking
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them through line by line, paragraph by paragraph you are

unduly delaying the process.  I know what you're doing, and I

know how to stop it.  There are two ways:  You can stop doing

it, or I can stop you from doing it.  It's up to you.  But it

is going to stop. 

MR. SCHACHTER:  Yes, Your Honor, I understand. 

THE COURT:  Anything else?

MR. SCHACHTER:  Not from the defense. 

THE COURT:  All right.  See you after lunch.

(Continued on the next page.)  
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A F T E R N O O N  S E S S I O N 

(Time noted:  2:38 p.m.) 

(In open court; outside the presence of the jury.) 

THE COURTROOM DEPUTY:  All rise.  Judge Kuntz

presiding. 

THE COURT:  We have the appearances.  You may be

seated. 

The defendant should be produced.

Do we have anything that -- do we have any

procedural issues that we need to address -- 

MR. BINI:  Not for the Government. 

THE COURT:  -- in the absence of the jury coming in?

MR. BINI:  Not from the Government, Your Honor.

THE COURT:  From Defense?  

MR. SCHACHTER:  Not from the defense, Your Honor. 

THE COURT:  All right.  That's fine.

We will have the defendant produced, and then we

will get the jury.

(The witness retakes to witness stand.)

THE COURT:  All right.  Mr. Jackson the defendant is

here.  Would you please get the jury.

(Pause in proceedings.)

(Jury enters the courtroom.)

(Jury present.)

THE COURT:  Welcome back, Ladies and Gentlemen of
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the Jury.  Appreciate your promptness. 

Please be seated, Mr. Boustani.  

Counsel, please continue with your examination. 

MR. SCHACHTER:  Thank you, Your Honor.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Mr. Boustani, did you from time to time provide

information regarding the cost of private security to

Mr. Nhangumele? 

A I recall I was doing lots of desktop research asking

people, trying to also help them in putting the different

facts, how much oil and gas companies in Africa pay for the

security for services.  So -- so it could -- again, they can

present it to the decision maker -- makers and as a -- as

factual evidence, and at the same time arguments so they can

help them maybe make a decision. 

THE COURT:  So the answer is "yes"?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Okay.  Next question.

BY MR. SCHACHTER: 

Q Why would that information be important?

A I'm sorry?

Q Why do you feel that that information was important to

the deliberations in Mozambique? 

A So it could help the decision makers make their decision
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more properly. 

MR. SCHACHTER:  Your Honor, we will offer

Defense Exhibit Number 74.  I have discussed with

the Government redacting -- it is an article and we redact the

substance of the article and leave just the headlines. 

MR. BINI:  The Government objects. 

THE COURT:  Has the document been modified to

reflect the agreed-upon redactions?  

MR. SCHACHTER:  It's a proposed redaction.  I don't

know that it's agreed with the Government. 

MR. BINI:  The Government objects. 

THE COURT:  Well, let me see it, please.  Do you

have it in redacted or unredacted form, or do we need to have

a sidebar?  If you have it in redacted form, I could look at

it on the screen.  But if we're going to have to have an

explanation as to what would be redacted -- guess what, Ladies

and Gentlemen of the Jury?  Welcome back.

Do we need a sidebar?

MR. SCHACHTER:  Your Honor, if I may, what is

depicted on the screen would be the entirety of the material

that we would propose introducing. 

THE COURT:  All right.  So let me look at this. 

(Pause in proceedings.)

THE COURT:  Any objection?  

MR. BINI:  The Government objects. 
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THE COURT:  Sustained. 

BY MR. SCHACHTER: 

Q Now, as you were communicating with Mr. Nhangumele, did

you also receive information about piracy attacks in

Mozambique? 

A I did.

MR. SCHACHTER:  Your Honor, we'll offer Government's

Exhibit 2035. 

THE COURT:  Any objection to 2035?

MR. BINI:  No objection. 

THE COURT:  It's admitted.  

(Government Exhibit 2035, was received in evidence.) 

THE COURT:  You may publish. 

(Government's Exhibit Number 2035 is published to

the jury.) 

BY MR. SCHACHTER: 

Q Can you take a moment to review that to yourself,

Mr. Boustani, once you have located that page? 

A (Witness complies.)

Q Let me focus your attention on the top email.

A Okay. 

Q In May of 2012 had at that point the project been

approved within Mozambique? 

A No. 

Q Now, when Mr. Nhangumele refers to a conversation with
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Junior, who is that in reference to? 

A Armando Guebuza, the son of the president Armondo

Guebuza, so, Junior.

Q And he references news of a pirate attack, that says, "I

cannot understand why we're having the delays in the

decision." 

What is the decision that he is referencing there? 

A The decision of whether to move forward or not with the

project. 

Q Now --

MR. SCHACHTER:  And you can take that down

Mr. Mcleod. 

BY MR. SCHACHTER: 

Q -- I want to return to your involvement with

Credit Suisse in helping to find financing for the project.

Can you explain to the jury why was Privinvest interested in

helping Mozambique obtain financing for this project? 

A For a very simple and obvious reason, as per

Mr. Nhangumele, how he was reporting to me.  He said that the

authorities are now seeking to find a bank who will finance

this project, and that they would prefer to find a bank to

finance the project and not to pay from their treasury or to

barter a deal like I was thinking of proposing.  So for me and

for Privinvest, obviously, if we don't find a bank or if we

don't have funded in the bank, so there would be no financing,
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and if there's no financing, there's no project.  So,

obviously, I had -- I had all the interest to do that. 

Q And did there come a time when you responded to due

diligence inquiries from Credit Suisse? 

A Yes. 

MR. SCHACHTER:  I would like to -- Your Honor, may I

publish Defense 1738 and then 1738A in evidence?  

THE COURT:  You may. 

(Defendant's Exhibit Numbers 1738 and 1738A are

published to the jury.) 

BY MR. SCHACHTER: 

Q Mr. Boustani, is this an email that you sent to

Mr. Subeva with answers to Credit Suisse's queries? 

A Yes. 

MR. SCHACHTER:  And then if we can turn, Mr. Mcleod,

to 1738A to Question 4?  It's on the fourth page.  

If you would, focus on the top?

Q I would like to focus your attention on the first two

bullets under Paragraph 4.

A Okay. 

Q Why did Privinvest tell Credit Suisse that it was not

aware of a formal procurement process and did not respond to a

formal procurement process? 

A Because that's the truth. 

Q Now, we saw earlier reference -- we discussed earlier a
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reference to Credit Suisse's highly interested letter.  Were

there then negotiations between Credit Suisse and Mozambique

over the terms of that loan? 

A Yes. 

Q And do you recall -- I would like to focus your attention

on the summer of 2012.  Do you recall the terms generally that

Credit Suisse was demanding before it would agree to make a

loan? 

A Yes.  I can remember it a little bit. 

Q What's your general recollection? 

A They were asking for what they call as commercial terms.

So it was -- they -- I think it was they were asking for

something near the 3 percent as an arrangement fee, and they

were asking something in the range of LIBOR plus maybe 6 and a

half or 6.75 percent as an interest. 

MR. SCHACHTER:  Your Honor, we'll offer Government's

Exhibit 2040. 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  It's admitted. 

(Government Exhibit 2040, was received in evidence.) 

THE COURT:  You may publish. 

(Government's Exhibit Number 2040 is published to

the jury.)

BY MR. SCHACHTER: 
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Q Is this an email that you received from Mr. Freiha that

was addressed to Mr. Nhangumele but also copied you? 

A Yes. 

Q And this is something that you received in June of 2012? 

A Yes. 

Q And just focusing on the middle part, do you see the

reference to fees and then the LIBOR plus 6.a 25 and a

maturity of five years? 

A Yes. 

Q Are those the terms that you recall from June of 2012

that Credit Suisse was offering? 

A Yes. 

MR. SCHACHTER:  And, Your Honor, just for

completeness, we will also offer Government's Exhibit 2040A,

which is the attachments. 

THE COURT:  Any objection?  

MR. BINI:  No objection. 

THE COURT:  It's admitted. 

(Government Exhibit 2040A, was received in 

evidence.) 

THE COURT:  You may publish.

(Government's Exhibit Number 2040A is published to

the jury.)

MR. SCHACHTER:  Now can we turn back the 2040, the

section we were looking at, Mr. Mcleod?
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Q After Credit Suisse offered these loan terms, did

Mozambique accept those terms and then get the money and move

forward? 

A No. 

Q And I would like to also -- well, what, if anything, did

Privinvest do in order to try to bridge the gap between the

terms that Credit Suisse was offering for a loan and the terms

that Mozambique was willing to pay? 

A So I recall at a certain stage where Credit Suisse

balanced and proposed the idea where there -- there's

something called the contractor subsidy fee or the contractor

subsidizing a portion of the interest rate.  I recall they --

I was told by Credit Suisse that it happened with them with

different other countries and transactions and contractors

whereby the country says, I can only pay certain amount.  The

bank wants a higher profit, so the contractor comes in the

middle and he absurds his difference in order for him to

proceed forward and hopefully get the project. 

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 2043 in evidence?

THE COURT:  You may. 

(Government's Exhibit Number 2043 is published to

the jury.)

MR. SCHACHTER:  And can we first start with the

bottom email, Mr. Mcleod?
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Q All right.  Focusing on the first few paragraphs -- well,

I guess, just -- well, actually just look at the email

yourself, Mr. Boustani, and then can you explain to the jury

what you're communicating to Mr. Freiha and the other

representatives from Credit Suisse? 

A So here I remember Mr. Teofilo Nhangumele telling me that

the president had said that based probably on a -- a memo or a

note from the minister of finance that the offer -- or the

proposal of Credit Suisse is not accepted, too expensive.  And

as -- in the same time, he said that the length of the loan

time, which is, I think, five years here was too short, so

they wanted something less expensive and long term, which is

much more extended. 

Q And then if we can look at the response from Mr. Surjan

Singh, the response to that in June of 2012?  

A (Witness complies.)

Q I would like to direct your attention to the third

paragraph of his email.  Can you read that to yourself, and

then let us know what is he -- what is Mr. Singh proposing

here? 

A He was proposed the contractor subsidy. 

Q And was Privinvest willing to consider paying the

subsidy, was it? 

A Yes. 

Q And why? 
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A In order to -- to succeed in getting the project. 

Q Did you speak to -- or did there come a time when you

spoke to Mr. Freiha about the size, the approximate size of

the subsidy that Credit Suisse would -- or that Privinvest

would need to pay? 

A I did.  I was inquiring about that. 

Q And what did you learn? 

A I recall a figure in the range of 50 million. 

Q And do you recall him also speaking to that in percentage

terms or only in dollar terms? 

A No, it was actually -- so the bank was charging the

interest rate, which is 6.35, I think, as we have seen before.

What I understood was like Mozambique would maybe pay

something like 3 percent.  So the difference was around

3 percent, and I was asking the bank how much is 3 percent

differential and -- and -- in money figure so we can know how

to factor this into the costing of the project. 

MR. SCHACHTER:  And, Your Honor, now I would like to

publish Government Exhibit 2052 in evidence.

THE COURT:  You may publish.  

(Government's Exhibit Number 2052 is published to

the jury.)

BY MR. SCHACHTER: 

Q Do you have that, Mr. Boustani? 

A Yes. 
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Q Okay.  And is this an email that you received from

Mr. Nhangumele in September of 2012? 

A Yes. 

Q And I would like to focus your attention on the first

sentence of that email.  And what did you understand

Mr. Nhangumele was communicating to you here? 

A Here?  That this is a letter from the minister of finance

which is authorizing us also to negotiate the parameters of

the finance of the -- the financing of the project. 

MR. SCHACHTER:  And then let's take a look at the

attachments.  In evidence, Your Honor,

Government Exhibit 2052, I would like to show you Government's

Exhibit 2052A. 

(Government's Exhibit Number 2052A is published to

the jury.) 

BY MR. SCHACHTER: 

Q Is this a letter from the minister of finance that was

attached to this email from Mr. Nhangumele? 

A Yes.  

Q And then also can we turn to the bottom paragraph of this

letter?

A Sure.

Q If you can read that to yourself, Mr. Boustani? 

A (Witness complies.)

Q Okay.  
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A Okay.  

MR. SCHACHTER:  And then I would like to publish the

second page of that letter, which is in evidence as

Government's Exhibit 2052B. 

THE COURT:  You may publish.

(Government's Exhibit Number 2052B is published to

the jury.)

BY MR. SCHACHTER: 

Q And so what did you understand was the proposal that

the Government of Mozambique was willing to accept,

Mr. Boustani?  

A As it is written by the minister of finance in August

of 2012, he was requesting a loan that has period of 20 years

with five-year grace period and an interest rate of

1.9 percent. 

Q So what your reaction to receiving this news from

Mr. Nhangumele? 

A For me, I -- I knew that Credit Suisse would never accept

that.  It was impossible for them to accept that.  So for me

it was actually very bad news.

Q And this position of the Government of Mozambique has

communicated to you now, how many months after you had

received the chicken email from Mr. Nhangumele in December

of 2011? 

A Ten months. 
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Q Now, after receiving this information, what, if anything,

did you do to try to convince Mozambique to agree to pay a

higher interest rate? 

A Well, here I spoke with Mr. Nhangumele after receiving

this letter, and I told him like, Teo, this is -- it's clear,

I mean, this -- this -- this letter is in a way to bury the

project, because you know that the bank would never accept

that.  So the -- the minister, for him to write such a letter,

it's like he's just giving an excuse to -- not to do to

project. 

Q What, if any, research did you do to determine other

rates of interest that Mozambique had paid? 

A So I was doing also desktop research on the Internet to

see other financings that Mozambique has done.  And I was

surprised to see that they are financing -- that Mozambique

took from Chinese banks that were more expensive and better

terms that the one that the minister was proposing in that

letter. 

Q Okay.  Did you provide that information to

Mr. Nhangumele? 

A I did. 

MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit Number 79. 

THE COURT:  Any objection to 79?

MR. BINI:  Objection.
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THE COURT:  Sustained. 

MR. SCHACHTER:  Your Honor, may we publish in

evidence Government Exhibit 2061?

THE COURT:  You may. 

(Government's Exhibit Number 2061 is published to

the jury.) 

BY MR. SCHACHTER: 

Q I would like to turn your attention, Mr. Boustani, to the

second -- well, let's look at the bottom email on the first

page.

MR. SCHACHTER:  And then the rest of that email, can

you blow that up, Mr. Mcleod?

Q Can you look at that email to yourself, Mr. Boustani, and

then let me know when you're done and I will ask you questions

about it? 

A (Witness complies.)

Okay. 

Q What are you communicating in this email to Mr. Freiha

and other representatives from Credit Suisse? 

A So what happened once I received the letter from

Minister Chang, I sent it to the Credit Suisse Bank, and I

told them that I know you will not do this project because

these terms will never be accepted by you; however, we're

giving it a last try.  The -- the delegation from Mozambique

is coming again to Abu Dhabi, and their objective is to see
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finally how much Mozambique can accept to pay and how much you

as Credit Suisse is ready to accept to receive so we can know

the difference and we see if we can do business or not. 

I also informed Credit Suisse that we got to know

and we found through desktop research that -- about a project

that Mozambique got -- got the financing from Chinese bank at

the rate, it was around 4 percent, as I remember.  So I said,

Let's try to work something based on these parameters, and

hopefully, we will reach a consensus at the end. 

Q And what are the terms that you're describing in this

email after you say, "The Government of Mozambique will go

ahead with Credit Suisse"? 

A So I recall again after communicating with Mr. Nhangumele

and based on the -- now to evidence that we had that

Mozambique had -- had borrowed from a Chinese bank at, I think

it was, 4 percent, as I said.  So the idea came, is to put an

offer from Credit Suisse which is cheaper than the Chinese

bank on better terms, whereby, of course, the difference

between the cheaper offer and the Credit Suisse requested

profit or interest would be covered by Privinvest.  So I laid

down the proposed parameters in this email to the bank. 

Q And what are those parameters? 

A You can see them.  They are LIBOR plus 3.25 percent,

arrangement fee of 1.6 percent that Mozambique would be

paying, which is cheaper than the Chinese -- Chinese loan, and
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the difference between that and what Credit Suisse wants will

be, of course, paid by Privinvest.

Q And is that -- you make a reference to -- meaning that

"ADM will cover," do you see that? 

A Yes. 

Q And is that Abu Dhabi MAR? 

A Yes. 

Q Now, that email also makes a reference in the middle.  It

says, "We're ready to meet with Andrew on Thursday afternoon

in Abu Dhabi."

Do you see that? 

A Yes. 

Q And is that a reference to Andrew Pearse? 

A Yes. 

Q Did you meet with Mr. Pearse in September of 2012? 

A Yes. 

Q Had you ever met him before? 

A No, this was the first time. 

Q Okay.  What was the purpose of that meeting in September

of 2012? 

A So Mr. Said Freiha told me that he's so techy, he was

called the relationship manager at the bank.  So he was the

man handling the relationship with the -- with clients or

customers of the bank.  But now since we are moving into a

more thorough technical issue about the financing and the
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pricing and the different other structures, he presented me to

Andrew Pearse and he said that he's the technical person at

the bank who usually deals with the technical pieces at that

stage. 

Q And generally when you met with Mr. Pearse, what did you

discuss? 

A So Mr. Pearse came to our office in Abu Dhabi, and we

discussed with the presence of the delegation from Mozambique.

We discussed the -- the detailed terms of the financing and

the issue of the pricing, the difference of the pricing.  And

we -- we were focused as Privinvest from our side to try to

understand this -- the difference between what Mozambique

wants to pay and what Credit Suisse wants to receive; so this

difference so we can know and -- in money -- in money figure

how much Privinvest would have to pay Credit Suisse. 

Q After that meeting, did you have emails with Mr. Pearse

about that, the size of that subsidy? 

A I did. 

MR. SCHACHTER:  Your Honor, may we publish Defense

Exhibit 1500 in evidence?  

THE COURT:  You may. 

(Defendant's Exhibit Number 1500 is published to the

jury.)

MR. SCHACHTER:  And if we can just start with the

bottom email from Mr. Boustani to Mr. Pearse?  
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BY MR. SCHACHTER: 

Q When you wrote to Mr. Pearse, "We have budgeted

$40 million," what was that in reference to? 

A This reference to the -- the subsidy. 

MR. SCHACHTER:  Oh, and I guess -- Your Honor, I'm

sorry.  

Can we just go to the email right before then from

Mr. Pearse?

BY MR. SCHACHTER: 

Q Is this an email from Mr. Pearse in which he is

discussing what kind of subsidy Privinvest would need to pay? 

A Yes. 

Q And then it's in response to that email that you talk

about what with Privinvest had budged? 

A So -- yes.  And so in his email he calculated a figure of

50 million that would be the difference that Privinvest has to

pay Credit Suisse.  And my answer to him was like, we budged

40 million.  So is it possible to reach this figure?

MR. SCHACHTER:  And then let's look at Mr. Pearse's

response briefly.

Q And what was his response? 

A His response was, as you can see, he said, "Maybe we can

reach 46 million."  But again, he was saying that this issue

is depending on many, many factors.  So still at this stage,

we were in the theoretical assumption. 
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Q And you responded just "Okay"? 

A Yes. 

Q Now, was Privinvest willing to go forward on those terms,

roughly? 

A Yes.

MR. SCHACHTER:  And, Your Honor, may we publish in

evidence Government Exhibits 2073 and 2073A. 

THE COURT:  You may. 

(Government's Exhibit Number 2073 is published to

the jury.) 

BY MR. SCHACHTER: 

Q First starting with Government's Exhibit 2073, Mr. Pearse

sends to you the draft loan agreement.  Do you see that? 

A Yes. 

Q And he also makes a reference to a fee letter.  Do you

see that? 

A Yes. 

Q And what's your understanding of what that fee letter is

that he's refers to? 

A So that's the subsidy fee, so it would be how much

Privinvest will have to pay Credit Suisse.

MR. SCHACHTER:  And then if we can look just briefly

at Government Exhibit 2073A. 

(Government's Exhibit Number 2073A is published to

the jury.)  
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MR. SCHACHTER:  And if we can -- 

BY MR. SCHACHTER: 

Q Well, was this the entire draft -- or was it a draft loan

agreement that he sent to you? 

A Yes. 

THE COURT:  "He" being?  

MR. SCHACHTER:  I'm sorry, Your Honor.

Q Mr. Pearse, did Mr. Pearse send this to you?  

A Yes. 

Q And what's your understanding as to why he was sending it

to you? 

A So I can send it to the Mozambicans. 

Q And was Privinvest going to be a party to this loan

agreement? 

A No. 

Q Did you -- how long --

MR. SCHACHTER:  Well, Mr. Mcleod, if we could just

show the last page of this document, if you look at the page

number?  

BY MR. SCHACHTER: 

Q So is this an 88-page attachment to this email?  

A Yes. 

Q Did you read it? 

A No. 

Q Why not? 
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A It does not concern me.

Q Why did it concern you? 

A Because it was a loan agreement, a draft loan agreement

between Mozambique and Credit Suisse. 

Q All right.  And did you, in particular, pay any attention

to the language on Paragraph 19.8 on Page 38, oh, about --

well, did you pay any attention to that provision or any

provision? 

A No. 

THE COURT:  He said he didn't read it.  Why don't we

move on?  If he didn't read it, he couldn't have paid any

attention to any of it. 

MR. SCHACHTER:  Yes, Your Honor. 

You can take that down, Mr. Mcleod. 

BY MR. SCHACHTER: 

Q Did you around this time period, the fall of 2012, have

communications with Mr. Nhangumele about Privinvest's desires

to expand its investments to shipyards and other businesses in

Mozambique? 

A I think I did that. 

MR. SCHACHTER:  Your Honor, we'll offer

Defense Exhibit 85. 

THE COURT:  Is there any objection to

Defense Exhibit 85?  

MR. BINI:  Objection. 
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THE COURT:  Sustained. 

BY MR. SCHACHTER: 

Q You described earlier trying to introduce members of the

royal family of Abu Dhabi to the leadership in Mozambique; is

that correct? 

A Yes. 

Q Why?  Why did Privinvest want to develop that

relationship? 

MR. BINI:  Objection, Your Honor. 

THE COURT:  Asked and answered.  Sustained.  Let's

not do it twice. 

Keep moving. 

MR. SCHACHTER:  Yes, Your Honor. 

BY MR. SCHACHTER: 

Q All right.  Mr. Boustani, I would like to direct your

attention to January of 2013.  Were you in Mozambique at that

time? 

A Yes. 

Q Okay.  And why were you in Mozambique now in January

of 2013? 

A So the year 2012 finished and still there is no sign or

no hope or no news for the project.  So I told myself that if

I don't go there and just be on the ground and sit there the

whole time to -- until I see what's going on exactly on the

ground so the probability of having the project happen is
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maybe zero.  So I decided to go there. 

Q And what were your objectives in trying to move the

project?  What was your hope to do in order to move the

project forward at that time? 

A So since 2011, and Mr. Safa was telling me that, Jean, if

we don't meet the president, who is the decision maker, this

project will never happen.  That's my experience.  So as long

as we did not reach this stage, as long as all we have

proposed for -- throughout the Mozambique and agent,

Mr. Nhangumele, that why didn't we arrange a meeting between

the president and his counterpart in Abu Dhabi, and that thing

did not happen as well.  So for Mr. Safa it was a sign that

this whole thing is not serious. 

So I went to Mozambique with the clear objective of

doing everything I can just to meet the president.  The only

hope I had was -- or the only sign that we had that we kept

the momentum going on was that I met since December of 2011,

senior official in the secret service of Mozambique,

Mr. Antonio Carlos do Rosario, and the son of the president.

So I felt that maybe that's the only hope I have in order to

sit with the decision maker and to see if this thing would be

finished or not. 

Q And did there come a point in time in January of 2013

where you were actually successful in having an opportunity to

meet the president of Mozambique? 
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A I did. 

Q And can you tell us what that occasion was and what

happened? 

A So I got to Mozambique at the beginning of January, and,

of course, I also remember that Andrew Pearse comes from the

bank.  There was a hope of signing some kind of term sheet

between the bank and Mozambique, which was not done.  So I

stayed in Mozambique, and at that stage I speak with Armando

Guebuza, Jr., and I urged him for a meeting.  So I see him,

and I expressed my frustration and said, Like, look.  I mean,

I don't know what's -- what's going on.  I mean, this has been

now two years.  I've been -- we're talking to the bank.  We

have already informed the authorities in Abu Dhabi, so we have

a credibility at stake.  So I need to know if the project will

happen or not.  And, please, if I can meet your father so I

can at least explain where do we stand, or at least if I can

hear it from him whether the project would happen.  Or if

it's -- if not, what is the reason, so -- and we can close the

chapter?  

So eventually Armando -- he told me, Look, my

father's birthday's is in the weekend, I think it was on a

Thursday or Friday, so I will take you there.  That's a --

that's a birthday event.  There are many people sitting, but

it will be an opportunity so you can see him maybe for half an

hour and you can talk.  And it's where I met the president for
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the first time on his birthday in January of 2013. 

Q And tell us about your conversation -- is his name

Armando Guebuza? 

A That's President Armando Guebuza. 

Q Tell us about that first conversation with

President Guebuza? 

A So I meet the president.  It was his birthday.  I think

it was his 70th birthday.  And I said to the president, and I

tell him that -- first I present myself.  I present

Privinvest.  And I -- I spoke in detail about everything I was

trying to do with Mozambique and for Mozambique's since 2011.

And I explained to him that up to now, the only thing we heard

was a letter from Minister Chang that said that the project

has been approved unanimously, and there was an issue of the

financing, although we have -- I think we reached a certain

understanding.  So we haven't heard yet back. 

I also emphasized a lot on the strategy of the

project, on the vision of the project, so -- and then I heard

from him back.  So he welcomed me, and he stressed also a lot

about his vision of the project and about his happiness to do

the project and about his strategic view of the importance of

this project for security of Mozambique and for the economy of

Mozambique.

He was a little bit surprised in the terms of the

bureaucracy.  He thought that the issue of financing has been
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resolved.  And he also asked me to then come the next day so

we can -- to his office so we can talk a little bit more in

details. 

(Continued on the next page.)
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q And did you do that?

A Yes.

So the next day, again, I went to the -- to his

office, to the presidential palace with Armando, his son.  And

then I managed to see the president also for a second time.

Q And can you tell us about this second discussion with

President Guebuza at this time in his office?

A At this time in the office it was a bit shorter, but more

straight to the point, as we say.

So I believe the president has inquired already

about what was going on with respect to the project.

And he told me that I have now more details about

what's going on.  So your focal point will be the Secret

Service, someone from the Secret Service will be in contact

with you in order to move things forward.

The minister of finance has told me that he will be

ready to move toward with the final terms that has been

presented to him.

And I spoke a lot also about Abu Dhabi, the relation

with Abu Dhabi, the strategic importance of the relationship

of Abu Dhabi.  I spoke about the added value of Privinvest.

What Privinvest wanted to do in Mozambique, in terms of other

investments, bringing other foreign investments to develop the
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relationship of Mozambique with other countries.

We spoke about Abu Dhabi.  Then we spoke about

Europe, also France and Germany where we have a presence.  And

I stress also organizing a state visit for him, which would

also show our capability and he can also do his due diligence.

I also told him that my boss, the owner, the

chairman of Privinvest is honored and happy to come and see

him any time he wishes so we can also discuss these matters.

So I recall he told me, Let your boss be ready to

come in the meantime to see me.

Finally, he also told me that for sure I have to do

my due diligence on you, and I hope that whatever you telling

me is true, but because this is very sensitive, this is very

important, this is maybe one of the most important projects,

other than oil and gas sector that was going on in the

country.  So it has to be with the right partners and the

right sense.

Last, I -- and I discussed this with his son before

telling him this -- I was very blunt, I told him, Your

Excellency, I have to tell you something.  And he told me

what?  

I said, There's a person called Teofilo Nhangumele

who we are dealing with as an agent, and he claimed that

there's arrangement fee or a payment of $50 million that has

to happen.  And that this -- part of this money, or the bulk
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of the money is related to you.  So I was extremely

straightforward with that.

The president, of course, he -- I mean he -- he was

frozen.  Then he looked as his son and he asked him in

Portuguese like, Who is this?  Who is Teofilo Nhangumele?  

So his son told him, I don't know him, but he was

presented to me by one person called Bruno Langa.

The president looks at me straight and says,

Mr. Boustani, you are talking about a big strategic project.

You are talking about Abu Dhabi.  Talking about payments.

You're talking about serious things here.  So my answer to

your question is simple.  Nobody, nobody, me, or not any

single public official in Mozambique will be allowed to take

one penny in order for them to do their job on this project.

Whoever asked you for a penny say, no, and you come to me and

you let me know who asks for this and you say "busta".

I told him, Your Excellency, it is clear, and sorry

for saying this, but I had to do it.  And then we leave his

office.

Q I want to break down a couple of components to that.

You said that he talked to you about the

relationship with Abu Dhabi.

What did he say about that?

A He said it is very strategic and important for him.

Q And you say he talked about in that -- in both
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conversations, he say you talked about the importance of the

project.  

What do you recall him saying about that?

A During his birthday, even on this other second meeting,

he told me that -- and later on it was developed in many, many

other meetings that I had with him -- that Mozambique now is

on an oil and gas boom.  So the country will be extremely

wealthy.

The biggest problem he saw was lack of security.

And he told me that, unfortunately, all African countries that

are blessed with natural resources are extremely unstable.  He

cited Nigeria.  He cited Angola.  He cited Congo.  He cited

many countries.

And the other problem he saw that when countries are

relying on natural resources, they become affected with

something technically called the Dutch disease, which is like

nobody works any more, the country is just sit and wait for

the payments that is given to them by the foreign

international companies and the economy does not develop.

So in order to avoid the Dutch disease, so he said

that tourism, build economy, maritime economy, so fishing,

shipbuilding, all the maritime issues are crucial for him.

Security, of course, was a must.  He was extremely

concerned about the lack of security in the country; whether

it's from the rebel group, RENAMO, and he told me that he
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started to see at that time they had reports about the

beginning of Islamic fundamentalism going on in the country,

which, unfortunately, is a disaster today, as we speak.

He also -- he also like focused a lot on the, I

would call it the -- his financial slogan, economic

independence.  

He told me that he was a freedom fighter.  He's a

general.  He was in the Army.  He's a freedom fighter.  This

is the people like from the Nelson Mandela times, fighters who

just fought for political independence from colonization, and

at that time they fought for just the principle of it.

He told me Mozambique was a very prosperous colony

for Portugal, but at a certain stage, the Mozambicans asked

they said, like, Can we have our country back, please?  And

the Portuguese said, No.  So it was -- it was a violent world,

independence.

He told me that when the country was independent, it

was a wreck.  The country was destroyed.  So the collateral

damage was huge, but the objective, which was crucial.

He said, What is going to happen now, and my vision,

and my idea, and what I want to achieve is something called

the economic independence.  Maybe politically we will be

independent today, but economically we are not.

The foreign companies, they just use Mozambique and

maybe all other African countries like -- he used the term
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"pumping station" gas, oil, natural resources, everything,

fisheries, and practically doing nothing to these countries.

He said, I want to create national companies so we

control our faith, our economic faith and destiny; whether

it's security, whether developing industries, so we can create

things, we can export and we can reduce the independence on

foreign companies, and we can keep at least a portion of the

wealth that we have in the eyes Mozambican as an entity to be

proud to foreign companies.

So he told me like, This is my vision.  This is my

last term as a president, and I would love to leave this as a

legacy.

So if you want to be part of this, and if you want

to be sharing my vision of that and Abu Dhabi is willing to

invest and develop these things with other countries, this is

the thing that I want.

Q What, if anything, did he talk about in this meeting

regarding his own personal businesses?

A President Guebuza asked me for three, four things in that

meeting and subsequent meetings.

He said First of all, security is key.  If there's

no security, there's not a single tourist who will come to

Mozambique.  Because if it's chaos, people will be scared,

nobody would come.

If there's no security, there's not one investor who
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will put a penny in Mozambique.  If there's no security, the

country is traumatic.  So security is key, it's paramount.  So

please support and invest in the security.  So we stand by the

armed force and the Secret Service.

Second thing he asked for, he said, You're talk

about Abu Dhabi, about other things.  Yes, bring foreign

investments, bring investors, bring as much as you can, bring

investors to the country so they can invest in all the sectors

that we have.  And not only natural resources but also tourism

and industry to create things made in Mozambique.

Number three, he said, I want you to invest in

Mozambique as well as you're saying.  So I want to see that

you're investing in the country as well and not like you're

acting like any -- all contractors that come to Africa, they

just sell and leave.  So I want you to do things in the

country as you're told me.  I want you to -- I want to hold

you responsible for the things that you're talking about and

presenting.

He said that there are many business people in the

country.  He said it's not secret.  I am the biggest

businessman in the country as well.  We have a large family

business, and there are also other people in the country that

are business people.  So I'll be happy to work or choose

whoever I want to in order to invest in the country.

And last, he asked me for one last thing later on.
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He told me, I want to also to support the party.  That's it.

Q So focusing first on this conversation, with respect to

his business, what, if anything, did he say about Armando, his

son?

A He told me, We're probably the largest family business in

the country.  So if I want to invest in the country, I'm

looking for local partners.  Armando, he could -- we could sit

and Armando can see what we can do in the private sector in

the country.

Q Now, after you left that meeting in the president's

office, did you speak to Armando Guebuza, we'll call him

"Junior", after that meeting?

A I did.

Q Can you tell us about that conversation?

A So when I left, I told Armando Junior, I told him, So now

the issue of Nhangumele is key.  He said, Yes, it's key.  

I said, Good.  So what shall I do now?  I mean

I'll -- I will inform Nhangumele about this whole story of

chickens, as you've seen in the -- as we have sensed from the

beginning, as Mr. Safa also sensed that obviously it's not

correct.

So I said, What do you think?  I mean, Shall we pay

them some kind of arrangement fee because at the end of the

day, maybe if they did not -- if Nhangumele did not bring

Bruno Langa, who then also presented me to you, there wouldn't
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be any project in Mozambique, so in my opinion it's fair to

pay some kind of success fee.

So he told me, Look, it's up to you.  You can pay

nothing.  But at the end of the day, if you want to pay

something, this is up to you.  So you -- you decide what to

do.

Q And who did you speak to next?

A I needed to call Mr. Safa to report to him, to inform him

of what happened.

First, he was obviously happy.  He said, Finally,

you -- as you say, the moment of truth came, so you met the

president and you heard it from him.  So now I believe, as you

say, I really believe that the project will happen.

I also informed him about the issue of

Mr. Nhangumele.

So Mr. Safa said, It's clear, let me think about it.

I think and I believe that it's fair to pay some kind of

commission for Mr. Nhangumele, but I'll decide about this and

I'll think about it.

Last I asked him I said, What about the contract?

Because now I'm ready to sign.  So they are ready from the

Mozambican side.  So what do I do now with respect because we

factored in the 50 million.

And I told him also that the president asked me that

I should -- we should support the projects.
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Because one of the things also the president told me

that be ready to face a lot of hurdles.  We have a very

difficult and slow bureaucracy.  There's total challenges

here.  And that this these companies, these projects will be

structured like private projects, because they are expected to

generate revenues.  So they had to be run in a private

business mentality.

So the government has not put budget for these

projects, so you would be expected to support the kickoff and

the launch and the start of these projects.

He said it will be very difficult, it's very

challenging, I hope you're up to it.  Of course, it would be

better if he was there.

So the last thing I want to see is you coming

knocking on my door and saying, I didn't know this, I didn't

know that, this is problems, problems, problems, problems.  He

said, I don't want to hear problems.  If you're up to the

level, you have to come and tell me there's solutions only.

So I told Mr. Safa about all this.  So he told me,

Jean, it's clear, for the time being, move ahead and sign, and

later on we'll do may be later amendments and we see how we

can now, since we know that there are different payments to

support the project, we'll see what to do.

Q Did there come a time later in that week when you were

contacted by somebody in Mozambique about moving forward with

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4325BOUSTANI - DIRECT - MR. SCHACHTER

the project?

A Yes.  So it was Antiono Carlos do Rosario.

So as he told me, the Secret Service will be in

contact with you, that there will be focal point assigned to

you for this project, and it was Antiono Carlos do Rosario.

Q And can you just describe to the jury what was -- what

did understand Mr. Rosario's role was in the Secret Service,

and why the Secret Service was going to be the focal point for

the project?

A Antiono Carlos do Rosario is the head of the economic

intelligence unit in the Mozambican Secret Service.  And he

was assigned for it, obviously, because it's security project,

and at the same time it has economy impact.

So he was the person that they decided for -- for

him to be the focal point and to be managing and responsible

for this project.

I -- so -- and I knew Mr. Rosario since

December 2011, when he came for the due diligence trip in

Germany.  So he was also fluent in English and many other

languages.  A very smart man.

Q Did Mr. Rosario contact you that week after your meeting

with the president?

A He did.

Q For what purpose?

A To let me know that instructions have been received,
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everything's clear, the bureaucracy is done, and they have

created -- they formed the company, which is now the famous

Proindicus, and that they are ready to sign the contract.

MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 2110 in evidence.

THE COURT:  You may.

(Exhibit published.) 

Q And is this the contract -- is this the Proindicus

contract that was signed in Mozambique that week in January of

2013?

A Yes.

MR. SCHACHTER:  And can we go to the last page.

Q It bears the date of January 18, 2013.  

Is that the date when the agreement was signed?

A Yes.

Q And it shows -- is that your signature on it?

A Yes.

Q And are you able to make out who signed it for

Proindicus?

A I think it was Raufo Ira.

Q Who is that?

A Raufo Ira was -- so let me clarify this.

Proindicus is owned by two ministries in Mozambique;

the minister of defense that owns 50 percent of it, and the

Secret Service, who owns the other 50 percent of it.
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THE COURT:  Do the institutions own it, or do the

individuals own it?

THE WITNESS:  No, Your Honor, it's the institutions.

THE COURT:  All right.  Go ahead.

A So Raufo Ira was the authorized person to sign on behalf

of the Secret Service for that project.

Q Now, this contract, did you draft it?

A No.

Q Who drafted the Proindicus/Privinvest contract?

A My colleague in Privinvest, his name is David Langford

and he's the in-house lawyer of Privinvest.

THE COURT:  Did you sign it?

THE WITNESS:  Yes, Your Honor.

THE COURT:  Did you read it before you signed it?

THE WITNESS:  I did not.

THE COURT:  Go ahead.

MR. SCHACHTER:  And I'd like to direct your

attention to the ninth page of the document.

THE COURT:  Have you read this document?

THE WITNESS:  No, Your Honor.

THE COURT:  So why are you asking him about it?

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  He signed it, and he didn't read it.

MR. SCHACHTER:  Yes, Your Honor, I'll move on.

THE COURT:  That will be nice.
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Q Mr. Boustani, at the time this document was signed,

January 18th, 2013, had Privinvest provided any money

whatsoever to any official in Mozambique?

A No.

Q Had Privinvest even paid Mr. Nhangumele anything at that

point in time?

A No.

MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 2114 in evidence.

THE COURT:  You may.

(Exhibit published.) 

Q Mr. Boustani, you were asked questions by the Court as to

whether you read the document, read that contract before you

signed it.

THE COURT:  And he said he hadn't.

Q Can you explain why not?

THE COURT:  Are you in the habit of signing

documents you don't read?

THE WITNESS:  Sorry, Your Honor?

THE COURT:  Are you in the habit of signing

documents that you have not read?  Is that your habit?

THE WITNESS:  I didn't sign a lot of documents.

THE COURT:  Are you in the habit of signing

documents that you do not read?

THE WITNESS:  When they are prepared by people I
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trust, I don't read them.

THE COURT:  Okay.  Next question.

Q Looking at Government's Exhibit Number 2114, this is an

email that you wrote to various people at Credit Suisse.  And

it references a contract value, a TS amount, and a CS fee.

Can you just explain to the jury -- and then there's

a reference to a subsidy.

Can you explain to the jury what those terms are?

A So TS means term sheet.  So this are the term sheet

signed between Credit Suisse and Mozambique for a total amount

of $372 million.  To be precise, it was between Credit Suisse

and Proindicus.

The $6 million are fees that were deducted by Credit

Suisse as fees for them.  So the net amount that Credit Suisse

was paying to Privinvest was supposed to be 366 million, which

is the contract value.

Out of it as well, Privinvest had to pay $49 million

to Credit Suisse, which is the subsidiary fee, which is the

interest difference that we were talking about.

Q And then there's a line which -- 

Mr. Mcleod, the next line.

Q -- it says, which means Privinvest will receive

$317 million?

A Yes.

Q And what is that?
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A So between the loan of -- total loan amount of

$372 million that Mozambique would borrow from Credit Suisse,

Privinvest would receive $317 net, which means that Credit

Suisse will be taking $55 million as profits.

Q Now, this is a contract, but the Privinvest/Proindicus

contract is a contract between a company in the United Arab

Emirates and a Mozambican company; is that correct?

MR. BINI:  Objection.

THE COURT:  If you know; yes or no?

A Yes.

Q Why are these discussions, or why are these payments in

U.S. dollars?

THE COURT:  Do you know?

THE WITNESS:  Yes, Your Honor.

A The -- I mean, I don't want to develop into economics

now.

THE COURT:  So don't.

Do you know why they're in U.S. dollars is the

question.

THE WITNESS:  Yes, Your Honor.

THE COURT:  What's the answer?

THE WITNESS:  The answer, Your Honor, is that 70,

80 percent of international trades in the global economy is

done in U.S. dollars.

THE COURT:  Next question.
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Q What -- when you are transacting in U.S. dollars, are you

thinking about the United States?

A No.

Q What currency -- when you're in Lebanon, what is the

currency that is used?

A I mean me, I buy my grocery in U.S. dollars.

Q In Beirut?

A In Beirut.

Q Yeah, is that?

A It's the global currency.

MR. SCHACHTER:  You can take that down, Mr. Mcleod.

Q You mentioned that President Guebuza asked for Mr. Safa

to come to Mozambique; is that correct?

A Yes.

Q Did that happen, did Mr. Safa come to Mozambique?

A Yes.

Q Approximately how much after the contract was signed did

that occur?

A I believe Mr. Safa came to Mozambique in January 2013.

So at the end of January, after signature of the contract.

Q And were you present when he met with the president?

A I was.

Q Who else was present?

A There was the president.  There was his advisor.  His

name is Professor Renato Matusse.  There was I remember
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Junior.  And myself.

Q And what, in very general terms, briefly was discussed

during the course of that meeting?

A Again, so Mr. Safa, of course, thanked the president for

his trust and for the contract.  He promised the president

that he will be very proud of what we will achieve.

And then the discussion was, a lot of it, turning

into the strategic aspects of now the relationship between

Privinvest and Mozambique and what Privinvest will now start

doing for Mozambique.

Again, talking about the strategic relation of Abu

Dhabi with France, Germany, other countries.  And we --

President Guebuza focused a lot again on the, I would call it

his flagship story of economic independence; that to keep the

wealth and the money of Mozambique in Mozambique and for the

Mozambicans.

And then the other main topic was focused on

organizing now first step, which is the visit of

President Guebuza to Abu Dhabi, a state visit, so he can do

his due diligence, and that he can see himself of who is

Privinvest from his counterparts.  And that it will be an

opportunity to now to start activating also foreign direct

investments from Abu Dhabi to Mozambique.

So President Guebuza told Mr. Safa, I mean, Let's

escalate this as fast as possible, I'm waiting, and I'm ready
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to go to Abu Dhabi as soon as possible.  

So what's what generated meeting.

Q You mentioned that Mr. Safa mentioned or Mr. Safa and the

president spoke about France and Germany.

What was discussed about that?

A So Mr. Safa told him that today because of the shipyards

that we own in these countries, I knew the shipping industry

is a very strategic industry, especially when it's in the

defense sector, so our shipyard in France, the same thing.

It's very unique in France because it is the only shipyard

that has served more than 45 countries.

I don't think someone else had -- has this footprint

of servicing different countries like that.

We employ also people.  Same thing in Germany.  Same

strategy that I mentioned.

So what we said that we will put in service of

Mozambique our relationship and our lobbying capacity in order

to push the authorities there to also tell their big companies

there to come and invest in Mozambique, and also to build good

relations between Mozambique and these countries for security

purposes and for economic purposes.

Last, President Guebuza was very interested in

France for a very particular reason.  There's a tiny, tiny

little island in the middle of the Mozambique Channel called

Island Europa, and it belongs to France, and the EEZ, as we
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say, the Maritime Exclusive Economic Zone, this island,

although it's tiny, is bigger than the Mozambican entire

Exclusive Economic Zone.

So he had some points to discuss about this

strategy, and in the same time France was -- he had a border

with it.  So he was very, very focused and interested on

developing a relationship with this particular country.

Q And what, if anything, was discussed during this meeting

about our investments that Privinvest would make in

Mozambique?

A So Mr. Safa told him that we are ready now to also

explore other opportunities in the country, and the sectors

like we've been talking about, like real estate, telecom, and

to join with Abu Dhabi also whatever Abu Dhabi would like to

invest, we'll be happy to also invest with Abu Dhabi in these

projects; mining, oil and gas, and other infrastructure

projects.

MR. SCHACHTER:  And, Your Honor, may we publish

briefly Government Exhibit 5006A in evidence?

THE COURT:  You may.

(Exhibit published.) 

Q Can we turn to the -- and this is a letter from Abu Dhabi

MAR to President Guebuza.

Do you see that?

A Yes.
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Q And that's just a short time in advance of this meeting,

the month before?

A Yes.

MR. SCHACHTER:  If we can turn to the second page.

Q Is this a letter signed by Mr. Safa?

A Yes.

Q And I'd just like you to describe the --

Mr. Mcleod, if you can go just to the top paragraph.

A Okay.

Q And is this along the same lines of other investments

that was discussed in the meeting in January?

A Absolutely, that's the core spirit of the discussion.

MR. SCHACHTER:  All right, take that down

Mr. Mcleod.

THE COURT:  Why don't we take our ten-minute break,

and then we will be back at 4:00, ladies and gentlemen of the

jury, and we'll finish up for the day.  

Don't take about the case yet.

(Jury exits the courtroom.) 

THE COURT:  The jury has left the room.  

You may step down.

THE WITNESS:  Thank you.

(The witness steps down.) 

THE COURT:  You may be seated, ladies and gentlemen.

Do we have any issues to discuss outside the
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presence of the jury?

MR. BINI:  Not from the government.

THE COURT:  The defense.

MR. SCHACHTER:  No, Your Honor.  Thank you.

THE COURT:  Enjoy your ten-minute break.

(A recess was taken at 3:50 p.m.) 

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of

the jury.  You see, I actually know what ten minutes really

looks like.

Please be seated, and we will continue to have our

hard stop at 5:00.

Please be seated, Mr. Boustani.

Please continue with the questioning.

MR. SCHACHTER:  Thank you, Your Honor.

THE COURT:  Of course.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Mr. Boustani, before the break we were talking about the

meeting you attended with Mr. Safa and President Guebuza in

January of 2013.

Do you recall that?

A Yes.

Q When you left Mozambique, where did you fly to from

there?
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A We returned to Abu Dhabi.

Q And who did you travel with when you left Mozambique to

go to Abu Dhabi?

A We returned with the Armando, Jr., and Bruno Langa and

Teofilo Nhangumele.

Q And what was the reason why Mr. Nhangumele, and

Mr. Langa, and as well as Armando were going to Abu Dhabi from

Mozambique with you and Mr. Safa?

A So following the meeting that we had with

President Guebuza, so we decided to return back.

Mr. Safa by nature is someone who likes to make

things done immediately.  He wants an agreement on something,

we move immediately.  He don't waste time.

So the primary objective of having Armondo, Jr.

coming back with us is to start preparing the state visit.

And during the meeting, President Guebuza, we also told the

president like we start the meeting, you know, Abu Dhabi is --

is a country run by oil family, by family.  So they pretty

much it will be nice and they appreciate if maybe someone like

Armando also we go to say like this envoy from his father to

start fast tracking the process.

Q And what was the reason why Mr. Langa and Mr. Nhangumele

were going back to Abu Dhabi?

A Mr. Langa and Mr. Nhangumele, so we can close the issue

and the chapter of the success fee, as we can call it, and
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Mr. Safa will be deciding on what to -- what shall be paid to

them.

Q On the flight back from Mozambique to Abu Dhabi, did you

speak to Mr. Safa about what, if anything, would be paid to --

as a success fee?

A Yes.  So on our way back, Mr. Safa, first of all he

congratulated me and he said that this is finally.  I mean,

this thing has been -- has happened.  This time he really, up

to January 2013, he didn't believe that it will happen, 'til

we met the president.

He also told me that, You see, Jean, I told you that

first if you don't meet the president, there will never be a

project, that's number one.

Number two, the allegation of Mr. Nhangumele that

this -- the payment to be -- to happen to the president in

order to succeed in signing the contract and doing the project

was a lie.  Because the president, as you see, first of all,

is the wealthiest man in the country, he's one of the

wealthiest men in Africa, so surely I mean for him this is not

about taking money to do the project, and you -- you see the

man has a vision, and he wants to make a legacy before leaving

office.  So that's his -- that's his -- the way he is seeing

things.

And he also told me that as for Mr. Nhangumele, and

Mr. Langa, he decided that he -- they will be paid 5 percent
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of the total contract value as a success fee.  And he asked me

to communicate this to him.

Q And in this conversation with Mr. Safa what, if anything,

was discussed about investments or business with

Mr. Guebuza -- with President Guebuza?

A Of course, so Mr. Safa told me again, he said like the

Guebuza family is not -- you know, they are not people who are

here just to take a success fee.  And that he's now looking at

the relationship with them the same way he looks at

relationship he has with the Abu Dhabi oil family.  So it's a

long-term strategic relationship based on friendship, trust,

and interesting ventures to do thing in Mozambique and outside

Mozambique with us.

Q Now, after he communicated that the success fee would be

5 percent, who did you communicate that to?

A So we arrived in Abu Dhabi after a long flight and after

resting, so the afternoon.  First of all, I informed Armando,

I told him, Look, we decided that we will be paying Teofilo

Nhangumele 5 percent; that they can maybe share between

themselves.  He said, Fine, that's good.

And I said that, So I will be telling them this.  So

in case they go back to you, so you're aware.  He said, Yeah,

no problem.  If they come back, I will say that this is it,

you know.  And I will even tell them that, you know, what --

the discussion between yourself and my father.
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Because I was expecting, of course, that

Mr. Nhangumele would be claiming the 50 million, obviously.

Q And so who communicated the amount that would be paid to

Mr. Nhangumele?

A I did.

Q And can you tell us about that conversation?

A I see Teo, and I see Bruno, of course, and I tell them

that, Well, now we have signed a contract, thank you for

your -- for your help in making this happen, and that the

decision now is to pay you 5 percent of the total contract

value, which it was $17 million.

It was reaction as I anticipated was like negative,

and Teo saying that, We agreed on 50.  Then I said that, Look,

you can check with Armando, we saw the president and the issue

is so clear.

So you with all due respect, you have misrepresented

to me and not said the truth from day one, and this is it.  I

mean I have no -- no further words to say.

Q Did you have any further discussions with Mr. Nhangumele

after that time about the size of this investment?

A Yes.  So I believe -- not I believe, because I remember

he told me later on, so as expected they went to complain to

him.  And I think they told him that they did it for me.  

And the next day he came to me and he said, Okay,

we're happy with the 5 percent.  Thank you.
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MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 2140 and 2140A in evidence?

THE COURT:  You may.

(Exhibit published.) 

(Exhibit published.) 

Q And is this an email attaching the -- what's called a

standing order acknowledgment from FGB?

A Yes.

Q And it references a -- being signed by Boulos.

Do you see that?

A Yes.

Q Who is Boulos?

A Boulos, may his soul rest in peace, was my colleague at

Privinvest.  His name is Boulos Hankach.  He used to be the

senior manager.

Q And it references -- 

MR. SCHACHTER:  Your Honor, may we publish 2140A in

evidence?

THE COURT:  You may.

(Exhibit published.) 

Q And do you see it references First Gulf Bank.

Do you see that?

A Yes. 

Q And the first document is a letter to Mr. Langa, and if

we look at the second page, it's a letter from First Gulf Bank
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to Mr. Nhangumele.

A Yes.

MR. SCHACHTER:  And if we can, Mr. Mcleod, if we

look at the next page.

Q And in general terms, does this describe a standing order

to pay Mr. Nhangumele and Mr. Langa?

A Yes.

MR. SCHACHTER:  And if we can just -- Mr. Mcleod,

just highlight paragraph 1 and 2.  Let the jury see that.

(Continued on next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q If we can look at the next page, please.

So, Mr. Boustani, does this reference to each of

them, payments of 5.1 million, 1.7 million, and 1.7 million?  

A Yes. 

Q So is that -- you said 17 million, is that 8 and a half

million dollars each? 

A Yes. 

Q And is that the amount that was paid to Mr. Nhangumele

and Mr. Langa? 

A Yes, but paid by Privinvest. 

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Your Honor, may I publish briefly Government Exhibit

4 in evidence. 

THE COURT:  You may.

Q Mr. Boustani, you have seen this, this is a loan

agreement between Credit Suisse and Proindicus from

February 28, 2013; is that correct? 

A Yes. 

Q Now, this document, which the jury has seen many times,

is Privinvest a party to this agreement? 

A No. 

Q Did you agree to do anything in this agreement? 

A No. 
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Q Did you sign this loan agreement between Proindicus and

Credit Suisse? 

A No. 

Q Did you ever read any portion of this loan agreement? 

A No.

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q Do you recall that Privinvest was paid approximately $328

million on March 21, 2013? 

A I saw that, even during the course of the trial, yes. 

Q And as of that date, had Privinvest paid any Mozambican

official anything at all?

A No. 

Q Did it matter to you whether Credit Suisse sold any part

of its loan to Proindicus to other banks or institutions? 

A No. 

Q Why not?

A I mean, Credit Suisse gave a loan to Mozambique,

Mozambique paid us, but told, actually, Credit Suisse to pay

us directly.  Then whatever Credit Suisse did with their loan

with other parties, it is their affair. 

Q All right.  Mr. Boustani, is it correct that you were in

Mozambique the week of February 25, 2013? 

A Yes. 

Q And is that the same week that the loan agreement was

signed? 
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A Yes. 

Q Do you recall who, if anyone, from Credit Suisse was also

in Mozambique with you that week?

A Andrew Pearse. 

Q Do you recall what day of the week you first saw him?

A I think it was a Monday. 

Q Is that February 25, 2013? 

A I think so. 

Q Now, before that conversation, how many times had you met

Mr. Pearse? 

A I think two times. 

Q Now, I want to focus you on a conversation that you had

with Mr. Pearse on that first day when he arrives in Maputo.

Can you describe to the jury what did you say to him and what

did he say to you.

A So at that day, I remember, I was at Radisson hotel, and

Mr. Pearse was also coming to complete the financing for

Credit Suisse, and also staying at the hotel itself.

I told him I was supposed to pick him up from the

airport in Maputo.  And I tell him that I am busy because I

was working with the COO of Proindicus on something called

like a handing over.  So Mr. Teofilo Nhangumele was now

completely out of the project after the encounter we had with

the President Guebuza.  So he had lots of documents and

papers, and I was helping so I can hand over everything to the
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COO of Proindicus, who was appointed for that.

So I tell Mr. Pearse that Bruno Langa will pick him

up from the airport.

He arrives to the Radisson, I was still sitting with

Mr. Nhangumele and COO of Proindicus.  And I remember we shake

hands, and he asks me like anything for the program today, if

we go into the Minister of Finance or -- I say, unfortunately

not, today there's nothing.  So we have to wait, maybe

tomorrow.

So I remember he goes, and so I said, you can relax,

today there's nothing.  So I think he goes and then he comes

to the swimming pool.

Then I finish with Mr. Nhangumele, and with the COO

of Proindicus.  And then he's sitting on the pool, not far

from me, so I go there.  Shake hands, we sit, how are you.

You know, just greetings.

Me, by nature, I am a very easygoing person, I am

very, maybe, emotional, passionate, so I can -- I connect

quickly and easily with people.

So the discussion, to make a long discussion short,

he told me that, first of all, he was also very surprised that

the project was completed.  He did not believe that the

project would be done.  Especially that he came in January to

sign a term sheet, it did not happen, he returned.  So for him

it was surprising.  So he congratulated me.
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And then he continued talking.  So he started

wanting to know more about Privinvest, about Privinvest, about

myself, about Mr. Safa, what do we do.  How do we function.

How many years I have been working for Mr. Safa, what are the

different business activities of Privinvest, what are the

interests of Privinvest.  Obviously, he did the due diligence

on the company so he had lots of information already.

He was asking me, for example, like, how do -- how

am I remunerated at Privinvest.  Am I an employee, am I a

partner.  And so I answered, I was talking about Privinvest, I

said things that he knows and other things.  I told him that I

am an employee, but I am also remunerated based on sales,

sales commissions.

I also told him that in Privinvest, usually you are

either an employee or you are a partner.  You can't be both.

It doesn't function like -- it doesn't function both ways.  I

mean, you have to choose.  That Mr. Safa, he always give the

option to the people who deal with him.

And then I asked him, I said, so what about you?  So

how many years with the bank?  You are happy with the bank?  

So he tells me that he has actually resigned from

the bank December 2012.  And that was his handing over period,

he was finishing files or whatever last things he had to do.

So he's in a transition period in the bank.  And that he was

now looking and starting and thinking of starting his own
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business, opening a company, or I recall he's using the word

hedge fund.

And he had ideas.  He also told me that his idea

maybe, so he was very much interested in oil and gas industry.

And he said that Credit Suisse, there are so, so many clients

that he knows, and that due to his long experience in the

banking industry, that they have projects maybe in the ranging

between 20, 30 or 50 million dollars that for the bank are too

small, for a bank like Credit Suisse, because these banks go

for big projects like maybe a hundred million dollars or more.

So his idea was to open a company or a hedge fund,

as he called it, and so he can cater for many, many of these

clients.  So he said, maybe I can have one, two, five clients

like this a year.  Each one has a portfolio, he said, of 20,

30 million dollars, so it is very nice business and we can

grow quickly.

Q Did he say anything about doing business with Privinvest? 

A Yes.  So at the continuation of the discussion, he asked

me straight, he said, I am surprised that a company like

Privinvest is like -- doesn't have a hedge fund or financial

arm or investment division or a bank.

I said, Privinvest is run -- is owned by two

brothers, so it is a very much two man show or one man show,

you want to call it, so that's why it is not -- doesn't have

something like this.  But I heard Mr. Safa on many occasions

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4349BOUSTANI - DIRECT - MR. SCHACHTER

saying that it is interesting to have maybe a division within

the group run by professionals in the financial industry

because one of the weak points we had, when I said "we,"

Privinvest, one of the weak points we had was in the industry

of ship building, all countries and governments and customers

asked for financing.

And usually our competitors are state-owned

companies, Chinese government, French government, other kind

of governments who have ship building industries and they try

to sell to different countries.  And usually they come with

something called export credit agencies.  So Chinese companies

come and they say, we sell the boat, and then we will give you

also financing, long-term cheap financing.  Something that

Privinvest as a private company cannot do.  It has not -- no

capacity of doing that.  

So we lacked -- we lacked this huge competitive

advantage.  And Mr. Safa was contemplating of maybe buying a

bank or doing something in this so we can plug this weakness

that we had.

So I informed this to Mr. Pearse.  And I say, if you

want, I mean, I see you, you are also dynamic, you're nice,

easy going.  So maybe there's something interesting to be

done, and I think there might be synergy and we can open this

hedge fund or this company together.

Q What, if anything, did Mr. Pearse talk to you about start
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up costs relating to the business venture he wanted to start?

A So Mr. Pearse was happy that I said there's a possibility

that we can do something between Privinvest and him.  Even

asked me, he said, are you sure or you need to consult with

Mr. Safa.

So I said, look.  For the idea, I heard Mr. Safa

many times saying it, so I can confirm that the idea is there.

I don't need to consult for that.

Then he told me that to open a hedge fund like this,

it is expensive.  So he said, he needs to recruit talent, we

need to start, you know, having officers, and then in the

financial industry, it is very expensive to start something

like that.  And he asked me if we were willing to start an

investment like this, based on these ideas.

So I told him, look.  I mean, put the proposal, and

give it to me, give it to Mr. Safa, and then we take it from

there.

Q And did you have any experience in starting up hedge

funds in your experience?

A No. 

Q After you asked Mr. Pearse to put together a proposal,

what, if anything, did he say next?

A So during the same discussion, he said, fine, I will do

that.  And then, again, he emphasized on the question, which

is, so I want to become a partner.  I don't want to leave the
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bank as an employee and remain an employee.  So my idea is to

become a partner and launch something on my own.  So for sure

I don't want to be an employee.

I said fine.

And he said that, however, leaving the bank for him

will mean that he will be losing millions of dollars of shares

and stock options and other things that usually are paid by

the bank to senior employees.  So if he resigns, he's already

losing all these things.

And in the same time, he has a family, he has three

children, and that for him, it will be very difficult and

expensive to invest in a business in the startup like this and

take the risk, also, of starting a startup that might fail, so

he's contemplating this issue.  He was like this was his

concern. 

Q And how did you respond?

A So my response was, I said, again, look, what's your

ideas?  So he asked me if we can finance things like this, if

we give free shares or like we loan the startup costs that

could be repaid from the profits later.  So I told him, look.

It is too detailed, still we are talking in a theory.  So,

please, put things on paper, give it to me, we'll show it to

Mr. Safa, and we take it from there. 

Q Before ending this conversation, what, if anything, did

Mr. Pearse raise about the subvention fee or the subsidy? 
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A Last portion of the discussion, I remember so practically

well understood that now he has to put the proposal.  I felt

he was happy, that he saw from me a positive reaction in terms

of doing a business between him and Privinvest.

And then he throws a phrase, he says, by the way,

you have -- you did not negotiate well the financing

subvention fee with Credit Suisse. 

Q And how did you react to that?

A So I was upset because I always thought that I am a good

negotiator.  I didn't know that I could negotiate with the

bank.

And I was like, pretty much I did not even

contemplate negotiating with Credit Suisse because my -- I was

worried that negotiating with them or pushing them would push

them away completely, and then there would be no financing for

the project. 

Q And at this point in time what was the size of the

subvention fee in this period around February 25, 2013? 

A As we have seen, it was I think in the range of 50

million. 

Q Did there come a point in time during that week while in

Mozambique --

THE COURT:   Is your microphone on?

MR. SCHACHTER:  I'm sorry, Your Honor.

Q Did there come a point in time during the course of that
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week when you had further discussions with Mr. Pearse about

reducing the subvention fee?

A Yes.  So when he told me that I did not negotiate well,

so I said, so what do we do now?  Is it too late?

He said, look.  I know that the bank is making a

big, big profit out of this.  So what you could do is just ask

the original manager you started dealing with, which was

Mr. Said Freiha, so tell him that, you know, you want to

negotiate it, that you think it is too high.  And then,

obviously, there will be lots of internal work, communication

and things.

He told me, he said, look.  I mean, I don't know

what will happen, I cannot tell you for a fact how much will

be the reduction.  But the only thing I can tell you that, for

sure, if you push, you will get some kind of discount. 

Q Did you reach out to Said Freiha after speaking to

Mr. Pearse? 

A I did. 

Q And can you tell us about that conversation?  

A I think I called him, and here knowing that I can

negotiate, so I was pretty much pushy on the phone.  And I

told him, Said, I am not happy, you know.  Like, I think you

guys are making lots of money, and, please, I want to have a

big discount on the subsidy fee that -- the bank the fees it

wants to take from Privinvest.
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I said, it is very expensive here.  Now we are

starting the project, president asked us to, you know, that we

should be prepared to finance also the startup costs of the

project, and we have lots of costs, and the country here, you

know, the infrastructure is bad so it -- I mean, every penny

for Privinvest would count.  So, please, I want to reduce the

subsidy fees as much as possible. 

Q And how did Mr. Freiha respond?

A Obviously, he was also shocked.  He said, how come you

are telling me this story now?  I mean, we finished.  The

whole process at the bank is finished, we did the KYC process,

the due diligence, the internal, I think, approvals of the

bank are finished.  Now they are just signing the financing

agreement with Mozambique.

So he told me, now you are coming at the last

minute.  This is really, Jean, this is not acceptable.

So I just ended up with him saying like, you know,

this is my position, so do your best, and check internally,

and we talk later. 

Q And, by the way, where was Mr. Pearse at the time you

were having this conversation with Mr. Freiha? 

A In front of me. 

Q And then what do you recall happening next?

A Minutes after, his phone rings.  And it was Mr. Freiha.

So he smiled.  He showed me that it was Mr. Freiha calling.
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And he said, you see, it moves quickly here.  I said, good.

So he picked up phone, he spoke with Mr. Freiha, and

I remember hearing he was telling him like, yes, he told me,

talking about me, as Jean.  He told me he is not happy, so I

don't know.  And, okay, let's check this.  I will run it

internally, let's see what will happen. 

Q Was the subvention fee, in fact, decided upon that week

while you were in Mozambique with Mr. Pearse? 

A No.  No. 

Q During that conversation with Mr. Pearse where he said

that you didn't negotiate well, did he ask for a kickback in

exchange for reducing the subvention fee?

A No. 

Q Did you -- had you offered him a kickback if he's able to

get this subvention fee reduced? 

A No. 

Q Now, as you are speaking with Mr. Pearse in Mozambique

about the subvention fee, were you considering in any way

harming any future investors who Credit Suisse may someday

sell part of its loan to?

A Sorry, can you repeat?

Q Yes.

As you were speaking to Mr. Pearse about the

subvention fee in Mozambique, were you considering harming

investors who may someday buy a piece of the loan from Credit
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Suisse? 

A Never thought of that.

Q This subvention fee, who is this between?  This

subvention fee discussion is between what parties?

A It is between Credit Suisse, the bank, and Privinvest. 

Q Anyone else?

A No. 

THE COURT:  Didn't you just say you were talking

about it?

THE WITNESS:  Sorry, Your Honor?  

THE COURT:  Didn't you just testify that you were

discussing this subvention fee with Mr. Pearse?

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Okay.  I thought I just heard you say

nobody else talked about it.  I was confused. 

MR. SCHACHTER:  My question was unclear, Your Honor.  

THE COURT:  No, I think the question was clear; I

think the answer was a little confusing.  Why don't you try it

again. 

MR. SCHACHTER:  Yes, Your Honor.

Q Ultimately, the subvention fee is memorialized in

something called a contract or fee letter; is that correct? 

A Yes. 

Q And who are the parties to that subvention fee agreement

or contractor fee letter? 
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A Credit Suisse bank and Privinvest. 

THE COURT:  Did you ever see it?

THE WITNESS:  Sorry, Your Honor?  

THE COURT:  Did you ever see it?

THE WITNESS:  I have seen it, yes. 

THE COURT:  Did you read it?

THE WITNESS:  Not thoroughly, Your Honor. 

THE COURT:  Did you read it at all?

THE WITNESS:  I had the quick look at it, yes. 

THE COURT:  Go ahead.

Q Now, during the course of this -- of spending time with

Mr. Pearse in Mozambique that week of February 25, did you

have any meetings with Mr. Pearse on the subject of the new

venture that he wanted to start?

A Yes.  So immediately after the same day, Mr. Pearse also

told me like, like, really, I will be happy to create a

company or this thing with Privinvest, and I am sure will find

a way and we will make it work.  And then he asked me

immediately about oil and gas in Mozambique.  So, for him, he

was very much interested in oil and gas business sector.  He

believed that it was the Bonanza, you can say.

So he asked me like, could we secure the concession

or a project in the oil and gas industry in Mozambique because

now he saw that we began a big project in the security sector.

So, obviously, he knew that we had access to the president, so
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that's why he said, maybe we can also get a project in oil and

gas.

And me, immediately, I mean, maybe subconsciously, I

was -- and consciously, so I was like, okay, so he's future

partner, he's a future colleague, so, yes, sure.  I mean, of

course.

So I remember I called Mr. Antonio do Rosario, and I

said, look.  How can we start on the oil and gas industry?

Can we just meet the officials in this?  Because I think we

can invest in this, and we already discussed it, so, now,

also, we can move this forward immediately now.

And I remember in the same week I organized a

meeting for Mr. Pearse with Mr. Nelson Ocuane, who was the

chairman of the national oil and gas company of Mozambique.

And they started talking immediately about opportunities in

the oil and gas sector in Mozambique. 

Q And that would relate to his work at Credit Suisse or in

this new venture? 

A No, no.  This is now talking about the new business that

we are talking about to that -- that was potentially going to

start between him and Privinvest. 

Q And we saw that the loan agreement between Credit Suisse

and Proindicus is signed on February 28, 2013.  Do you recall

when Mr. Pearse left Mozambique that week?

A I think at the end of the week, Friday, I think so. 
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Q And did you during the course of that week reach an

agreement to reduce the subvention fee by $11 million by the

pool in Maputo as Mr. Pearse testified during this trial? 

A No.

MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 2210 in evidence. 

THE COURT:  You may.

Q Mr. Boustani, I'm showing you what's in evidence as

Government Exhibit 2210.  Do you see the date of this e-mail? 

A Yes. 

Q And do you see where -- do you mention in this the

subsidy? 

A Yes. 

Q And what do you say in this e-mail that at that point in

time it has been reduced to?

A Yes, it looks so. 

Q What's the amount?  Do you see where it says, especially

after we've managed to reduce it to $40 million -- 

A Yes.

Q -- what are you referring to? 

A To the subsidy. 

Q And you recall that the beginning of that week -- I'm

sorry, the beginning of the week of February 25, the

subvention fee was $49 million? 

A Yes. 
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Q So this would be a reduction of $9 million; is that

correct? 

A Yes. 

Q And this is, you say, especially after we have managed to

reduce it to 40, this is on what date?

A March 10. 

Q Now, did there come a time --

MR. SCHACHTER:  You can take that down.  Mr. McLeod.

Q Did there come a time when you spoke to Mr. Pearse again

after the subvention fee had been reduced? 

A Yes. 

Q And can you tell us about that conversation? 

A So the subsidy, there was loads of phone calls between me

and Credit Suisse people, other than Mr. Andrew Pearse and

Andrew Pearse, to negotiate this.  Ultimately it was reduced,

I think, to 38 million, at the end.  But it took many phone

calls and negotiations.  And after it settled on the final

number, I think it was March, second week of March.

So he called me, and he said, so, you see, I mean,

congratulations, also, you reduced the subsidy fee.  So I

managed to save you guys, I think it was $11 million.  So are

you happy?  You know, you are happy with me, happy with my

performance.  I mean, and he was like joking, I mean, or

laughing on the phone.

So I said, thank you very much, of course.  Thank
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you.  It is very good.

And then I told him, by the way, where is the

proposal for the business, the hedge fund.

He said he's putting the final touches on it and he

will be sending it to me shortly.  I think he was asking me

also, like, where is Mr. Safa available.  And so are we going

to meet in Europe or in Abu Dhabi.

I said, like, look, I don't know.  Just give me the

document, and I will send it to Mr. Safa, and then we will fix

date, time, and venue shortly after.

Q What, if anything, during that conversation was discussed

about the expenses of starting up the business? 

A He told me that he's putting the business plan, and that

we are talking millions to start, especially in the -- he said

in the financial industry and that I would be seeing these

things shortly in the proposal or the presentation he will be

sending to me. 

Q After this conversation with Mr. Pearse, who did you

speak to next?

A I spoke with Mr. Safa, and I said that, so, obviously,

not only on that call, but before, I already informed Mr. Safa

about my first discussion with Mr. Pearse about the issue of

the hedge fund.  Of course, Mr. Safa told me, Jean, that's a

good idea.  So if he left the bank and he wants to do his --

do new business where, you know, hedge fund or financing to
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arrange financing, that is good for us, as Privinvest.  And it

makes sense, and on top of it, it will be cheaper for me than

buying a bank.  If I can have a startup with top professional

team who already do this at the top bank, for sure to be

cheaper than buying a bank or small bank.  So, yes, logic,

makes sense, let's see what he will send us, and then we will

take it from there.

So at that call, after Mr. Pearse told me that,

okay, congratulations, the subsidy is now reduced by 11

million, and are you happy.  So I called Mr. Safa.  And I say,

so now he called, he's finishing the proposal, and he will be

sending it to me shortly so we can sit and meet.

And I said during that discussion, I told Mr. Safa,

I said, I think he's sending us a message, that he's losing --

he's saying he's going to lose millions of dollars since he's

leaving the bank.  He's taking a risk.  He doesn't have money

to pay for the startup costs.  He was asking if we can give

free shares.  He's asking -- he wants to be partner, not an

employee.  So I think he's sending us a message here.

So he also, obviously, he gave the idea, he saved

us, Privinvest, I mean, $11 million, so what do you think.

So he told me, no, Jean, it is clear.  He told me,

look, Jean, you have to tell him the following.  I will -- we

don't give free shares.  We -- because if you give free shares

and someone is not putting his hand in his own pocket and
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investing, or putting money for the costs, startup costs, they

will not feel the burden.  So eventually you start by putting

maybe a million, then 2 million, then 3 million, and still the

business is not moving.

So he said, we are not Credit Suisse.  Maybe Credit

Suisse can hire 50 people and wait five years until they get

the business.  We are not like this.  We are private people.

So the best thing to do is the following.  You tell him that

we are going to give them a part of the -- whatever he saved

us, because it was not expected.  You get the idea.  And then

that money, he will have to use it to pay for his shares and

to invest in the company he wants to do so he can feel that

he's putting money as well.  And that eventually, he's putting

money, we are putting money, and then the business doesn't

start maybe after one or two years, the money is finished, but

at least it will entice him to, you know, move and try to

generate revenues because, by experience, I have had many

people come in with ideas, and relying on me to finance it,

and then, keep telling me stories for years.  We didn't start

yet, the revenue is coming next year, the revenue is coming

after six months, and I was financing this and nothing

happened.

So that way, once he puts his hand in his pocket, he

will feel the burden, and then he will move faster in terms of

generating revenues.  So you tell him this, and we will give
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him -- tell him that we will give him half of the savings that

we were not expecting on the subsidy fee and that he will use

this to invest in the cost of launching a new business. 

Q And did you communicate that with Mr. Pearse? 

A I did. 

Q So after those conversations, did you generally know that

Privinvest would be paying Mr. Pearse some amount of money?

A Sorry?

Q Did you -- after those conversations, did you have a

general awareness that Privinvest would be paying Mr. Pearse

some amount of -- some large amounts of money? 

A Yes. 

Q Were you directly involved in any of those transfers to

Mr. Pearse? 

A No. 

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 1523 in evidence.  

THE COURT:  You may.

MR. SCHACHTER:  And, Mr. McLeod, if we can highlight

the first payment.  Just to situate the jury, Your Honor, this

is a summary chart entitled wires to beneficiary Andrew

Pearse. 

MR. BINI:  Objection.

THE COURT:  What is this chart, do you know?

THE WITNESS:  I have seen this, Your Honor, that
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this is a summary that was prepared by the prosecution that

summarizes the transfers done from Privinvest to Mr. Andrew

Pearse. 

THE COURT:  Objection overruled.  He knows what it

is.  Testimony comes from the witnesses.

Go on.  Next question. 

MR. SCHACHTER:  Thank you, Your Honor.

Q And, sir, do you see the dates of the first payment

according to the government's summary chart? 

A Yes. 

Q Do you see that it is April 23, 2013? 

A Yes. 

THE COURT:  You might want to blow it up a little

bit more so it is more legible for the jury, please. 

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Thank you.  Go ahead.

Q And, Mr. Boustani, were you the one that caused any of

these transfers to be made from First Gulf Bank to Mr. Pearse? 

A No, I have absolutely no authority at all at Privinvest

to control or move bank accounts or decide on any payment. 

Q Who is the one that -- who does?  Who is involved in

transfers like this? 

A So decision making for making payments and deciding on

amounts is Mr. Safa, and the person who has control over the

bank accounts is Mr. Najib Allam. 
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THE COURT:  Did you know about the transfer at the

time it was made?

THE WITNESS:  No, Your Honor, I don't think so. 

THE COURT:  When did you learn about the transfer,

if ever?

THE WITNESS:  I learned that Andrew Pearse was going

to receive millions of dollars, obviously, but I did not know

the dates and the details. 

THE COURT:  My question is when did you learn, for

example, counsel has highlighted this April 23, 2013 transfer,

when did you learn about this $2.5 million transfer?  

THE WITNESS:  Specifically this one?  Your Honor, as

I am seeing it now, I am just learning about it during the

course of this trial. 

THE COURT:  You didn't know about it until this

trial?  

THE WITNESS:  No, I knew he was getting money, but

specifically the date and the details, I did not -- I was not

involved in it. 

THE COURT:  When did you first learn that he was

getting millions of dollars?

THE WITNESS:  When I communicated to him,

Your Honor, that he would be receiving millions of dollars. 

THE COURT:   So when was that?  Was that on or about

the time of this transfer, sir?  
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THE WITNESS:  Yes. 

THE COURT:  Go ahead.

Q And this is April 23, 2013.  Is that a little bit more

than a month after Credit Suisse pays Privinvest $328 million? 

A Yes. 

Q Did you understand, did you have an understanding as to

whether these payments was to induce Mr. Pearse to do anything

with respect to Credit Suisse's loan to Proindicus? 

A Not at all.  It has absolutely nothing to do. 

Q Did you give any thought as to whether Mr. Pearse may

have been obligated under Credit Suisse's internal policies to

disclose his receipt of money from Privinvest relating to this

new business? 

A Never thought of that. 

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q Now, did you learn after Credit Suisse loaned the money

to Proindicus that Credit Suisse sold pieces of its loan to a

number of institutions?

A I was aware that Credit Suisse, since we spoke about

syndication, so I knew that Credit Suisse will eventually

bring other banks to share with them the loan. 

Q Did you have any role in connection with Credit Suisse's

sale of pieces of its loan to those institutions? 

A Not at all. 

Q I am going to show you what's in evidence -- 
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MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 3?

THE COURT:  You may.

Q Sir, do you see this confidential information memorandum

prepared by Credit Suisse in February of 2013? 

A I see it. 

Q And have you heard testimony during this course of this

trial about Credit Suisse providing this memorandum to

institutions to which it was selling pieces of its loan?

A I heard a lot. 

Q Did you draft any part of this document that Credit

Suisse was providing to those institutions? 

A No. 

Q Did you ever read any part of this document before this

trial?

A No. 

Q We have seen during the course of this trial Credit

Suisse's loan agreement with Proindicus.  We looked at it a

moment ago; do you recall that? 

A Yes. 

Q And we have seen during the course of this trial many

times the compliance with law provision in Credit Suisse's

loan agreement with Proindicus.  Do you remember seeing that a

number of times during the course of this trial?

A Yes. 
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Q That document's signed February 28, 2013.  Had Privinvest

paid a nickel to any Mozambican official at the time that that

agreement was executed? 

A No. 

(Continued on the next page.)  
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q When those institutions paid Credit Suisse for pieces of

the Proindicus loan, did any of that money go to Privinvest? 

A Sorry?

Q When Credit Suisse sold pieces of its Proindicus loan to

those institutions, did any of the money that those

institutions paid go to Privinvest? 

MR. BINI:  Objection. 

THE COURT:  If you know?  

A Of course not. 

BY MR. SCHACHTER: 

Q Did any of that money go to you? 

A Of course not.

MR. SCHACHTER:  Your Honor, I'm about to move

through a new subject. 

THE COURT:  How much longer do you have of this

witness?

MR. SCHACHTER:  I have a fair amount of time,

Your Honor.  

THE COURT:  How much longer?  

MR. SCHACHTER:  Your Honor, I would anticipate about

a day. 

THE COURT:  Yeah, I thought that would be the

answer. 

David R. Roy, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4371PROCEEDINGS

All right.  It's 5:00 o'clock.  Adjourn for the day.

See you tomorrow, Ladies and Gentlemen of the Jury.

Don't talk about the case.  Have a good evening

Ladies and Gentlemen of the Jury.  Don't talk about the case. 

(Jury exits the courtroom.)

(The following matters occurred outside the presence

of the jury.)

THE COURT:  Thank you.  You may step down, sir and

join at the counsel's table. 

THE WITNESS:  Thank you. 

THE COURT:  You may be seated ladies and gentlemen.

Do we have any procedural issues to address outside

of the presence of the jury before we adjourn for the day?  

MR. BINI:  No.  Not for the Government, Your Honor.  

THE COURT:  Is there anything from Defense Counsel?

MR. SCHACHTER:  No, Your Honor. 

THE COURT:  All right.  Everyone have a good

evening. 

MR. BINI:  Thank you, Your Honor. 

MR. SCHACHTER:  Thank you. 

*    *    *    *    * 

(Proceedings adjourned at 5:00 p.m. to resume on 

November 20, 2019 at 9:30 a.m.) 
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(In open court.) 

THE COURTROOM DEPUTY:  All rise.  The Honorable

William F. Kuntz, II is now presiding.

Criminal cause for trial, Docket Number 18-CR-681,

U.S.A. versus Boustani.

Counsel, please state your appearances for the

record.

(Defendant enters the courtroom.) 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Katherine Nielsen, Lillian DiNardo, and Special Agent Angela

Tassone.  Good morning, Your Honor.

THE COURT:  Good morning.  Please be seated.  We

have the spellings.

MR. JACKSON:  Randall Jackson on behalf of

Mr. Boustani.  Good morning, Your Honor.

THE COURT:  Good morning.  Please be seated.

MR. SCHACHTER:  Good morning, Your Honor.  Michael

Schachter on behalf of Mr. Boustani.

THE COURT:  Good morning.  Please be seated.

MS. DONNELLY:  Good morning, Your Honor.  Casey

Donnelly on behalf of Mr. Boustani.

THE COURT:  Good morning.  Please be seated.

MR. DiSANTO:  Good morning, Your Honor.  Phil

DiSanto on behalf of Mr. Boustani.

THE COURT:  Good morning.  Please be seated.
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MR. McLEOD:  Good morning, Your Honor.  Ray McLeod

on behalf of Mr. Boustani.

THE COURT:  Good morning.  Please be seated.  

And I see back in the witness box we have

Mr. Boustani.

THE DEFENDANT:  Good morning.

(Court Exhibit 11, was received in evidence.) 

THE COURT:  Good morning.  You may be seated, sir.

Well, when I woke up this morning and I did not have

any new motions in limine, I did not have any new motions with

respect to the case, I felt the lack, and so I decided to fill

that void by informing you that last evening, as the jurors

left, I received a note from the jury.

See I, too, can present surprises.  The note, which

I've marked as Court Exhibit Number 11, and which I will

distribute to you copies of through my law clerk and court

deputy reads as follows:  

Judge Kuntz, the jury is concerned that this case

will not be completed as promised by November 22nd.  Can you

please provide assurance that our obligations will not extend

beyond that date, including deliberations.  Thank you.  Your

jury.

Now, let me hear first from the government as to how

you suggest to respond to this note, and then I will hear from

defense counsel as to how you suggest we respond to the note.
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Mr. Bini, you're on.  What say you.

MR. BINI:  Your Honor, the government would ask that

you advise the parties to be extremely efficient, and the

jury, that their deliberations should continue as long as they

need.  But I do think it's important that the parties endeavor

to get this case to the jury as quickly as possible, and that

they have as much time as they need in order to deliberate.

THE COURT:  Let me here from defense counsel.

Mr. Schachter?  Mr. Jackson?

MR. SCHACHTER:  May we confer?

THE COURT:  You may, and you may confer with your

client if you would like to.

MR. SCHACHTER:  May I confer first with Mr. Jackson?

THE COURT:  Of course.

(Pause.) 

MR. BINI:  Your Honor, may I add one other thing?

THE COURT:  You may.

MR. BINI:  The government is, of course, glad to

either start earlier or end later, if that would also assist.

THE COURT:  All right.

Let me hear from defense counsel as to your

suggested response to Court Exhibit 11, the note that was

handed out as the jury left last night.

MR. JACKSON:  Your Honor, we, of course, agree with

the government that we would be willing to start earlier or
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end later, as it pleases the Court and the jury.

We respectfully believe that at this point it's

premature to tell the jury anything in response to this note.

We think that the parties should continue to try to proceed as

responsively and as efficiently as possible, and that the

Court should advise the jury, as we get closer to Friday, that

of the appropriate -- the appropriate resolution.  

And we agree with the government that the jury

should be told, as they get to deliberations, that they will

have as much time as they need for deliberations.

One moment, Your Honor.

THE COURT:  Of course.

(Pause.)  

MR. JACKSON:  That's our position, Your Honor.

THE COURT:  Do you need to consult with your client?

MR. JACKSON:  Your Honor, we spoke with our client

about timelines, so I think we all understood.

THE COURT:  Is that acceptable to you, Mr. Boustani,

what you've heard from your counsel, the position?

THE DEFENDANT:  Yes, Your Honor, I trust my --

THE COURT:  I just wanted to make sure that that was

included on the record.

Well, having heard and considered carefully the

views of the government and of defense counsel, the Court has

decided that the following would be the best approach.
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Given the fact this courthouse is closed next

Thursday and Friday, and to avoid interfering with the

Thanksgiving holiday week plans of the jury, this Court has

determined, after reviewing the jury request for scheduling

assurance requested in Court Exhibit 11, with all parties and

all counsel of record, that's what we just did, if the parties

are unable to complete the trial of this action as by 5 p.m.

this Friday, November 22nd, 2019, this case will be adjourned

during the week of November 25th, 2019, and resume Monday

morning, December 2nd, 2019 at 9:30 a.m.

Just so you know, that is precisely the approach

taken by my brother Judge Brian Cogan in the matter down the

hall known colloquially as El Chapo, and blessed by the Second

Circuit.

Obviously, I will give the cautions to the jurors

not to discuss the case, not to review anything about the case

while they're on holiday break.

The same instruction that Judge Cogan gave to the

jury in El Chapo, and I'm sure that the jurors all followed it

in El Chapo and didn't look at anything about El Chapo in the

week that they were off during the Christmas holiday break.

So that's my ruling with respect to that, and I will

inform the jury of that when they're brought in.  We're still

waiting the arrival of one juror, according to the CSO, and

we'll have the jury come out when they're all assembled,
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hopefully in the next few minutes.

The other item I have is, in light of the decision

by the defendant's testifying, there's a slight modification

that I'm going to have to the jury instruction that we've gone

through, obviously, at the charge conference, but this will be

the slight modification in the section that's captioned

"defendant's right not to testify," and it reads as follows:  

In a criminal case, the defendant cannot be required

to testify.  There is never a requirement and never an

expectation, implicit or explicit, that the defendant will

take the stand and testify.  He never ever has to do so.  This

is because, as I've told you, the defendant is presumed

innocent, and the burden to prove defendant guilty beyond a

reasonable doubt remains solely on the government at all

times.  The defendant does not have to prove he is innocent.

He does not have to testify.  In this case, the defendant did

testify and he was subject to cross-examination, like any

other witness.

And, again, that language has been blessed

repeatedly by the Circuit.  It's completely value neutral with

respect to the treatment that the defendant, who has elected

to testify, is to be subject to.  So those -- that will be

Rider A.  

Do we have copies of Rider A for counsel?

THE LAW CLERK:  Yes.
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THE COURT:  And that will be the slight modification

under the section that you have in the draft jury charge that

we've gone through at the charge conference, defendant's right

not to testify.  That's the only change.

So Court 11A, yes.

(Court Exhibit 11A, was received in evidence.) 

THE COURT:  So is there anything else that we have

to discuss before we bring the jury in, counsel?

MR. BINI:  Your Honor, the government would note

that it just filed a very short letter with --

THE COURT:  You know, I knew that I wasn't going to

get through the mourning without -- that's okay, go ahead.

MR. BINI:  We've requested some slight requested

changes to the jury instructions, which defense counsel has

agreed to.

THE COURT:  Okay, I haven't seen that yet.  You must

have just filed them.

MR. BINI:  Yes, Your Honor.  So we apologize for

filing it, for not filing it sooner, we wanted to get that to

you.

THE COURT:  That's okay, I suspect we will not be

going to the jury charge today but, hey, I've been wrong

before.

MR. BINI:  And I would just note that the government

does not see any other -- or request any other changes to the
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jury instructions following the lengthy jury conference.

THE COURT:  All right, let me ask the defendant.

I take it that that is an accurate description of

the requested change, whatever it is that I haven't seen yet,

but I will, and my cracker jack law clerk will as well.

MR. JACKSON:  Yes, Your Honor, with regard to the

letter that they submitted, we agree to it.

THE COURT:  Okay, that's fine.  

And all other objections, both sides, are preserved,

it doesn't require any waiver.  I want to the make that very

clear.

All right, is there anything else that we need to

discuss before seeing if the jury is here from the government?

MR. BINI:  Not from the government.

THE COURT:  From defense counsel?

MR. JACKSON:  No, Your Honor, thank you.

THE COURT:  All right, Mr. Jackson, would you see if

the jury is here, and if they are, have the CSOs bring them

in, please.

(Pause.) 

MR. SCHACHTER:  Your Honor, may I return to the

podium?

THE COURT:  Yes, absolutely.

MR. SCHACHTER:  Your Honor, following the Mother,

may I rule, may I return?
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THE COURT:  You may.

(Pause.) 

(Jury enters the courtroom.) 

THE COURT:  Good morning, ladies and gentlemen of

the jury.  Welcome back.  Again, thank you for your

promptness.  Please be seated.

Ladies and gentlemen of the public, please be seated

as well.

Mr. Boustani, please be seated.

Last evening, as you know, I got a note form the

court security officer asking about scheduling, a very proper

request from the jury.  I've consulted with learned counsel

and with the defendant, and here is the response.

An order from me.  If you like it, thank the

counsel; if you don't like it, blame the judge, that's how we

roll here.

Given the fact that this courthouse is closed next

Thursday and Friday, and to avoid interfering with the

Thanksgiving holiday week plans of the jury, this Court has

determined, after reviewing the jury request for scheduling

assurance, requested in Court Exhibit 11 -- that's how I

marked it -- with all the parties and all counsel of record,

if, if the parties are unable to complete the trial of this

action as schedule by 5 p.m. this Friday, November 22nd, this

case will be adjourned during the week of November 25th, in
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its entirety, to resume Monday morning, December 2nd, 2019 at

9:30 a.m.

Just so you know, that's exactly the process that

was followed by a little trial down the hall by my brother

Judge Brian Cogan in a case called El Chapo where they had the

holiday week off and there was a standard instruction not to

look at anything or talk about the case with anyone.

So just so you know, counsel has agreed to be, on

all sides, to be more efficient.  The Court's promised to be

more efficient.  The parties promise to be more efficient, but

as you know, given the importance of the case to all the

parties, to the defendant, to the government we're not going

to short cheat anything.

So if we get to a point where it's 5:00 and you say,

well, we need an extra few minutes, that's one thing.  On the

other hand, we're not going to do what I did in private

practice and have depositions at 2 in the morning.  I don't

want to bore you with my old days as a commercial litigator.

So with that, that's the order of the Court, and

we'll see how far we get.  Hopefully by 5:00 tomorrow, all

will be done; but if not, next week, entirely off.  Okay?

So with that, Mr. Schachter, you may continue the

examination of Mr. Boustani.

Mr. Boustani, you're still under oath.

Please proceed, sir.
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  4384BOUSTANI - DIRECT - MR. SCHACHTER

MR. SCHACHTER:  Thank you, Your Honor.

Good morning, ladies and gentlemen.

(The witness resumes the stand.) 

JEAN BOUSTANI, called as a witness, having been previously 

first duly sworn/affirmed, was examined and testified further 

as follows: 

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Mr. Boustani, we had spoken yesterday about the time

period when Privinvest had been awarded the Proindicus

contract in Mozambique.  And I'd like to now speak to you

about what followed that.

Did you spend time in Mozambique during the year

2013 after Privinvest was awarded the Proindicus contract?

A I did.

Q And can you describe approximately how much time you

spent in Mozambique that year?

A In 2013, I spent maybe half of my time in Mozambique.

Q And can you describe certainly the early periods, the few

months after the Proindicus contract started work; what were

you doing there in Mozambique?

A So initially the -- the first stage after signing the

contract was obviously implementation.

And more importantly than implementation, since

Privinvest had the view of being in Mozambique for long term
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  4385BOUSTANI - DIRECT - MR. SCHACHTER

and as long as possible, because like in Abu Dhabi we have

been there since the '80s, '90s, up to today.

Q Let me just cut you off.

Can you describe your activities in Mozambique

during those few months?

A Sure.

So the objective was to earn the trust of the

Mozambicans.  As simple as that.  So earn the thrust of the

Mozambican officials.  Earn the trust of the Mozambican

parties, and users who would be working with Privinvest and

implementing and running the project.

And at the same time, it was very important also for

me to know the country, feel the country, know the culture,

learn the language, interact with the people.

Because the last thing I wanted is to be like most

foreign contractors do in Africa, just to sit in the hotel and

be sitting there.  So I wanted to be on the ground, feel the

things and give the message clear to the Mozambicans that we

are here to be part of the country, part of the society, part

of the culture.

So I spent my time traveling around the country.  I

drove with -- of course, with the Mozambican, mainly with

Antiono Carlos do Rosario and other people, drove from

throughout the country 3,000 kilometers.

Q What was the purpose of those travels with Mr. Rosario?
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  4386BOUSTANI - DIRECT - MR. SCHACHTER

A So Proindicus is a -- is a contracts project.  So it

needed coordination with the different ministries.  It needed

also coordination with different parts of the country and the

local societies.

So, for example, putting the radar station

throughout the coastline meant that people living in these

places, so we had to go there with the Army, with the Secret

Service who are the owners of the project, to talk to the

people, explain to the people.  Sometimes they needed to take

piece of land there which was used by the locals for other

activities, like agriculture or traditional fishing.

And also there was a big part of it to explain to

the people, because the problem with Mozambique also it's

because of the internal conflicts and a lot of problems, so

there was also sensitivity.

So a big part of it was to make the people at ease

with the project coming in so they're not suspicious, they are

not stressed, they are not -- they understand exactly what is

the project, what are we going to do there.

And for me the opportunity, too, to be part of this,

so they can see who is going to come and demand the project,

and I can explain, and at the same time I can also learn and

understand how the country functions and how the culture is.

Q What were the logistics of that travel?  How did you

travel up and down the coastline?
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  4387BOUSTANI - DIRECT - MR. SCHACHTER

A By car.  So we used to go -- mainly we used to be convoy

of two or three cars, and traveling from place to place.

Of course, it was -- it was -- since the

infrastructure, road structure everything is very, very

primitive, so it was a very lengthy process.

So to travel maybe for 500 kilometers, it used to

take us sometimes a day; and stopovers and sleeping at

different villages.  So it was a lengthy process.

Q You described certain areas where there were hostilities.

Did you encounter any hostilities as you traveled up

the coastline?

A Yes.  We did.

Q Can you describe that?

A Especially in the middle part of the country so it's

called the Gorongosa region.

Q Can you spell that?

A Gorongosa.  N, apostrophe, and G-O-R-G-O -- goron --

G-O-R-N-G-O-S-A.

And mainly there is also the region which

specifically named as the Nacala corridor.  So we were

attacked there.  I mean couple of times.

Q Who were you traveling with?

A So I was with Antiono Carlos do Rosario, since he's the

man who's responsible to run Proindicus.  He was appointed as

the focal point, together with other people from the Secret
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  4388BOUSTANI - DIRECT - MR. SCHACHTER

Service and the Mozambican defense forces, their Army.

Q And were you armed as you traveled?

A Yes.

Q And at this point that you're describing, was there

shooting?

A Couple times we got shot at.  One of the times I remember

I was driving and the -- to call this the wind -- windshield.

So it was a bullet, and it came inside the car.

So it was a bit -- a bit tough moment.  Of course,

there was shooting.  We shot back.

Q And as you went up the coastline, would you drive back

and forth to Maputo to each day, or would you continue to stay

along the coastline as you traveled?

MR. BINI:  Objection.

THE COURT:  What's the objection?

MR. BINI:  Relevance.

THE COURT:  Overruled.  

But we don't need to hear every detail of the trip.

MR. SCHACHTER:  Yes, Your Honor.

THE WITNESS:  Can I answer?

THE COURT:  You can answer it in a focused way.

THE WITNESS:  Okay.

A No, I used to -- we used to go there, and since the

logistic is very difficult, we used to stay in the villages on

the places wherever we stayed at.
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  4389BOUSTANI - DIRECT - MR. SCHACHTER

Q All right, sir, did there come a time, as you were

working on the project as you described, when after that you

had a conversation with Mr. Safa regarding what, if any,

compensation you would receive as a commission for your work

on the projects?

A I did.

Q And can you tell us about that conversation?

A So after the project was signed and Privinvest got paid

for the contract, so I had the -- I had meetings with Mr. Safa

and he told me that he was happy with the fact that the

project was done and that he would be compensating me as say

as commission for that -- for that project.

And he just informed me, because there is a trust

relationship between Mr. Safa and myself, so he said that just

for you to be aware, that I will be -- you will be receiving

from Privinvest a commission on this project.

And he told me I decided that it will be 15 million

that you will be paid by Privinvest.

So I got paid 15 million.

Q What did you do with that money after -- you received it

into what account?

A Sorry?

Q Into what account did you receive it?

A In my personal account.

Q Where?
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A In Abu Dhabi.

Q And what did you do with that money after you received

it?

A Later on I send it to Lebanon to -- initially to my

account.  And then I gave the bulk of it to my father.

Q For what purpose?

First, why did you transfer it to Lebanon, and then

why did you transfer it to your father?

A So in the United Arab Emirates, having money in the bank

account does not -- does not generate interest.  And there

isn't something like what's call hedge funds or, so people

don't trade, and they don't give their money to money managers

to be managed.

In Lebanon, bank -- banks pay high interest rates

for fixed deposits.  Put your money in the bank, and you get

high interest.  So your principle is preserved, and you can

live on the interest.  That's what most people trying to do.

So this is what -- this is what the objective of

sending the money to Lebanon.

Q And why your father?

A You know, it's culture.  Middle East, again, we are

very -- how you call it -- family oriented.  Family is the

backbone of this society.

So my father, during the Civil War in Lebanon, if --

I mean the government provide us nothing.  Absolutely nothing.
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So if you could not work in your life and you did not save,

usually you have to manage yourself.  So that's why families

help each other.

So culturally, but based on respect, so my father,

after leaving Saudi Arabia, I remember there was a bank crisis

in Lebanon, currency crisis, so he lost all his savings.

So out of respect, so I -- you know, you cannot --

you cannot give money to your father.  Usually should be the

other way around.

So out of respect, I just gave him most of the money

so practically he can live from the interest of it.

And I have extended family, so parents, my siblings.

Also at that time my wife -- my wife is from Syria, and also

her family is in Syria.  The Civil War broke there and they --

they lost everything.

So also I was taking care of also I mean my wife and

her family as well.

Q All right, sir, I'd like to direct your attention to

March of 2013.

You described earlier discussions that Mr. Safa had

with President Guebuza about a state visit to the United Arab

Emirates.

Did that happen in and around March 2013?

A Yes.

Q And were you present for that state visit?
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A I was.

Q Who accompanied President Guebuza from Mozambique to the

UAE?

A Most of his cabinet.  Most of the relevant ministers.

They -- they came with him to this state visit that we have

organized.

Q Did someone also -- did the son, Armando, also come along

to that visit?

A He did.

Q Did his son arrive before the president had arrived in

Abu Dhabi?

A Yes.

Q And did you attend a dinner with his son Armando and

Mr. Safa?

A Yes.

Q What, if anything, at that dinner was described about

business beyond the Proindicus engagement?

A So as I said earlier, so Mr. Safa viewed the relationship

with the Guebuza family as strategic relations for business

ventures, again, based on trust, friendship, and interesting

things to do there, by the way in Mozambique, different

sectors, or in Africa.  The same way he has his relationship

with the Abu Dhabi family.

So he has decided that -- that let's do things

together between him, Privinvest, and the Guebuza companies or
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businesses.

So during that dinner, the subject was opened with

Armando like, so what are our opportunities that you think are

interesting?  What can we do together?  Which sector?  Where?

What are you investing in?  What do you advise?

So general initial business brainstorming sessions.

Q And how, if at all, did Mr. Armando Guebuza, the son,

respond?

A He said that, of course, they are the largest business --

I mean the family-owned business in Mozambique, one of the

largest in Africa.  They invest in many things; from mining to

real estate, to telecom business to many, many different

things in Mozambique and outside Mozambique.

And he said that also they are heavily involved in

ports and port logistics as well.  It was actually his initial

interest in coming at the first due diligence trips, because

he's -- Bruno Langa, his friend, told him that it's a

maritime, maritime issues, so that was his initial interest.

So he said, Look, we're open, let's create something

together.  Maybe we can start in real estate, because real

estate at that time was booming in Mozambique.  It was like

the gold rush, I would call it.

And we experienced the same thing in Dubai, because

once you have a country which has growth and the oil and gas

prices are going up in countries that they produce oil and
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gas, usually you have real estate that the value goes up very

quickly.

So Mr. Safa is invested in real estate in Dubai

with, of course, with the Abu Dhabi family, other go-to

businessman.  

So he saw the idea logical, interesting, and in a

way he puts it like the probability of going wrong, I mean

when you do something like that, and Mozambique is such

economic condition and in partnership with the biggest

business group there, the Guebuza family, I mean the

probability of failure is very low.

Q So what, if anything, was discussed between Mr. Safa and

Armando regarding real estate investments?

A So he told him, look, real estate is one of our core

businesses as well, so we're ready.  Let us know how.  How

much.  I mean he asked questions, he said, How much you -- do

you have a fund, or do have a company, or how we do it?  How

do we do it?  We create a company, we put joint investments?

So Armando said that they have already -- they have

like some kind of construction that they initially invested 10

or $15 million, to the Guebuza family in real estate, which is

South Africa and Mozambique.  

So he said if you want, we can -- you can join us in

this one, we can start on that.

So Mr. Safa said, Good, fine.  I'm okay with that.
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So let us know how to proceed who from your organization can

be the focal point or the person heading in the state.  Let

Jean know, and we'll take it forward immediately.

Q And did there come a point in time after you returned to

Mozambique when you were contacted about that subject?

A Yes, I was.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 3186 in evidence.

THE COURT:  You may.

(Exhibit published.) 

MR. SCHACHTER:  And I'm sorry, Mr. McLeod, can you

show the top email.  Thank you.

Q Mr. Boustani, this is an email from you to something

called -- to somebody named Brenda Gilbert at Pam Golding.

Do you see that?

A Yes.

Q And do you know what Pam Golding is?

A Yes.  Armando told me that it's -- and I checked it on

the internet as well.  Pam Golding is one of the biggest real

estate agencies or funds or companies in -- based in South

Africa and also in many other African countries, including

Mozambique.

Q Now, this is a transfer -- 

MR. SCHACHTER:  Mr. McLeod, if you can go down a

little bit.  
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Q -- this is a transfer in the amount, you see it's from

Privinvest Shipbuilding in the amount of $1.75 million.

Do you see that?

A Yes.

Q To something called the Pam Holding Trust Account in

South Africa.

Do you understand that?

A Yes.

Q Okay.  Can you just -- do you have a recollection of --

well, let me ask you this:  

Did you pay this $1.75 million?

A No.

Q Was this your money?

A No.

Q Was it your decision to make this transfer?

A No.

Q Do you have a recollection of what preceded this transfer

being made and you emailing this -- this record of transfer to

this person Brenda Gilbert at Pam Golding?

A Sorry?

Q Sure.

Do you have a recollection of what preceded, what

came before you sending this email to this person at Pam

Golding?

A Yes, I remember I -- in Mozambique I -- so I responded

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4397BOUSTANI - DIRECT - MR. SCHACHTER

with Armando based on the discussions and the understanding

and the idea that happened in terms of joint investments

between Privinvest and the Guebuza family.

And I ask him, so there was a person working in the

office of Mr. Guebuza who actually then came to me and gave me

a document that included information about that particular

transfer that I -- I remember I called Mr. Safa just to

confirm, told him I got this, and it is part of the

discussions that you were having about real estate.  So this

is the detail that I have received.

And he said, Fine, okay.  And he told me, Please

send it to Mr. Naji Allam.  I will also instruct him, and

that's it.

Q So you sent that information to Mr. Allam.

Was he the CFO of Privinvest?

A Yes, he's the finance and accounting manager.

Q All right.  And you said that there was a person who

contacted you who worked with the Guebuzas; is that correct?

A Yes.

Q Do you recall who that person was?

A His name is -- his I family name is Mr. Mucavele.

Q All right, I'd also like to show you Government

Exhibit 2325 in evidence.

Your Honor, may I publish that?

THE COURT:  You may.

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4398BOUSTANI - DIRECT - MR. SCHACHTER

(Exhibit published.) 

Q This is an email with certain attachments sent to an

email address nssmucavele.

Do you recognize that email address?

A Yes.

Q And what is that email address?

A That's the email of Mr. Mucavele who asking them to send

the -- what you call it -- the proof of payment.

Q And is that what's attached, proof of payments?

A Yes.

Q All right.

Did --

THE COURT:  Just one minute.  Off the record.

(Discussion was had off the record.) 

THE COURT:  Continue.

MR. SCHACHTER:  Thank you, Your Honor.

BY MR. SCHACHTER: 

Q These payments that you sent to Mr. Mucavele, again, was

this your money?

A No.

Q Did you make those payments?

A No.

Q Did you cause those transfers to be made?

A No.

Q And was it your decision to make those transfers as
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requested by this business associate of the Guebuza family?

A No.

Q And this is -- this is June, and the transfer we saw a

moment ago was May of 2013.

Is that roughly four or five months after the

Proindicus contract?

A Yes.

Q All right.  Now -- and did either of these transfers, to

your knowledge, have anything to do with the Proindicus

contract?

A Absolutely not.  It's a completely different activity for

business venture.

Q Now, you mentioned the Guebuza businesses that you were

aware of.

Did there come a time, back in 2012, so earlier on

in your involvement in all of this, that Ms. Thokoane sent you

an article about President Guebuza and his business dealings?

A Yes, I recall.

MR. SCHACHTER:  Your Honor, may we publish Defense

Exhibit 11033 in evidence.

THE COURT:  You may.

(Exhibit published.) 

Q Is this the article that Ms. Thokoane sent you?

A Yes.

MR. SCHACHTER:  And actually, Your Honor, may we
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just -- we'll return to this, but we'll offer Defense

Exhibit 55.

THE COURT:  Show it your adversary and to the Court.

MR. BINI:  Objection.

THE COURT:  Sustained.

BY MR. SCHACHTER: 

Q All right.  Now, let's return to the article that

Ms. Thokoane sent you.

Can we publish, again, Defense Exhibit 11033?

THE COURT:  In evidence, you may publish it.

MR. SCHACHTER:  Thank you.

(Exhibit published.) 

MR. SCHACHTER:  And, Your Honor, I just like to give

the jury a moment to review it.  I'll have a few questions

about it for Mr. Boustani.

Q Mr. Boustani, I'd like to you read the first four

paragraphs, please, to yourself, and let's us know when you're

done.

(The witness is reviewing the document.) 

A Okay.

Q And so this article describes various business interests.

Is this consistent or inconsistent with what

Mr. Guebuza told Mr. Safa and you about his business dealings

in Mozambique?

THE COURT:  I'm sure it's either consistent or
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inconsistent.  So why don't you ask him one or the other.

If you get a "yes", you don't really know what to do

with that.

One of my little mumblers of bad questioning, so

just put it the other way.

MR. SCHACHTER:  You're absolutely right, Your Honor.

Q How does this compare to what Mr. Guebuza had said about

his businesses in Mozambique?

A It is exactly what -- what he has discussed, what he has

presented, and what everybody knows in Mozambique, and what

even on the internet you can find.

MR. SCHACHTER:  And then, Your Honor, just briefly,

if I can direct the jury's attention to the second page,

second paragraph from the top.

(Exhibit published.) 

MR. SCHACHTER:  Just give a moment for the jury.

And then also, Your Honor, if we may just direct the

jury's attention to the third page, third paragraph from the

top.

(Exhibit published.) 

MR. SCHACHTER:  Mr. McLeod, you can take that down.

Q Mr. Boustani, at the time that you are receiving these

transfers instructions from Mr. Mucavele and forwarding them

to Mr. Allam for payment, did you give consideration to

whether or not those transfers constituted some kind of
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violation of Mozambican law?

A No.

Q What was your understanding of whether Mozambican law

permitted government officials to seek investments for their

businesses in Mozambique?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Over the course of time, did Privinvest enter into other

business dealings with businesses that were owned by Mr. -- by

President Guebuza and members of his family?

A Yes.

Q And can you describe some of those investments?

A So simply, as we speak today, I can say that there's

partnership, there's companies that are co-owned by Privinvest

and the companies owned by the Guebuza family.  So that they

are in active operations in Mozambique, as we speak; in the

telecom business, utility, so buying and selling electricity,

real estate, mining, and oil and gas purchases.

So we have officers and employees, hundreds of

people in Mozambique, as we speak today.

MR. SCHACHTER:  Your Honor -- 

Q And that telecom business, what is that business called?

A Now Prepay.

Q And what does it do, very briefly?

A In Middle East, in Africa, most unlike maybe the United
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States of America or Europe, the telephone, mobile bill

electricity bill, cable TV, everything is prepaid.  So there's

no credit.  You have to pay in advance to recharge all these

services that you use.

So this exactly what we do.  We buy in bulk air

time, electricity units, cable TV units, and we resell it to a

network of, we call them point of sales machines.  So we have

these looks like a credit card machine that we install it

throughout the country in many markets across bodegas,

supermarkets, petrol stations, and we distribute all these and

we sell it electronically.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 3058 in evidence.

It came in through the testimony of Agent Polonitza?

THE COURT:  You may.

MR. SCHACHTER:  And can we just show the very top of

that email.

(Exhibit published.) 

Q This is -- do you recall that this an email that

Agent Polonitza read during the course of his testimony?

A Yes.

Q And it says, Meeting with Armando.

Do you see that?

A Yes.

Q And the government asked Agent Polonitza about Iskandar
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Samarani at Now Prepay.

Do you see that?

A Yes.

Q Are Iskandar Samarani and Iskandar Safa the same person

or two different people?

A Completely two different persons.

Q Who is Iskandar Samarani?

A Iskandar Samarani is a colleague of mine, and he's the

general manager of Now Prepay, the business I just described

in Mozambique.

Q And was Armando Guebuza, Jr. involved in Now Prepay?

A He's a partner.

MR. SCHACHTER:  Your Honor, at this time we'd like

to offer Defense Exhibit 145, 145A and 145B.

THE COURT:  Show them to your adversary and the

Court.

Any objection to 145?

MR. BINI:  Objection.

THE COURT:  Sustained.

Next?  What was the other one, sir?

MR. SCHACHTER:  The attachments to that email, 145A

and 145B.

THE COURT:  Let me look at 145A.

Any objection to 145A?

MR. BINI:  Objection.
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THE COURT:  Sustained.

Next?

MR. SCHACHTER:  145B.  The second attachment, Your

Honor.

THE COURT:  Any objection to 145B?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Now, at some point -- let's return to Mr. Pearse.

At some point did -- when we talked in your

testimony yesterday, you talked about your discussions about

Mr. Pearse's proposed business venture.

Do you remember that?

A Yes.

Q And you spoke about having Mr. Pearse put his ideas in

writing.

Do you remember that?

A Yes.

Q Did there come a point in time where Mr. Pearse did, in

fact, put his proposal in writing as to how to move forward

with this investment business?

A Yes.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 2306, and then 2306A in evidence?

THE COURT:  Yes, you may.

(Exhibit published.) 
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Q Focusing on the bottom email from Mr. Pearse.

You see the subject says Palomar?

A Yes.

Q And was this Mr. Pearse, did he forward in this email a

presentation for his proposed investment business?

A Yes.

MR. SCHACHTER:  And, Your Honor, may we now publish

Government Exhibit 2306A in evidence?

THE COURT:  Yes.

(Exhibit published.) 

Q Is this a document that you understood Mr. Pearse

proposed -- I mean prepared?

A Yes.

MR. SCHACHTER:  If we can turn to the next page

please, Mr. McLeod, under setup.

(Exhibit published.) 

Q Who did Mr. Pearse propose here to be owners of Palomar?

A As you can see, he proposed that he would be only one

third of it, and the other two thirds by Abu Dhabi MAR.

Q And as this went forward, was it, in fact, Abu Dhabi MAR

that was the corporation that owned two thirds, or was it some

other corporation?

A I think it was Privinvest.

Q All right.  And then the other third was owned by

Mr. Pearse?
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A Yes.

Q And those were the shareholders of Palomar?

A Yes.

Q All right.  Turning to the second bullet point from the

bottom, the one that starts, "Shareholders will agree" and the

bullet underneath that.

It makes a reference to the agreement to be drafted

by David Langford.  

Was David Langford the lawyer at Privinvest that you

described?

A Yes, he's my colleague.  He's the in-house lawyer at

Privinvest.

Q And what was his involvement of the preparation of

documents relating to the formation of this investment

business?

A As a lawyer, he has -- corporate lawyer, he has

responsibilities to complete all the legal work related to

this business and -- and all what is associated with it.

Q You described yesterday Mr. Pearse discussing the need

for certain startup costs of this business that he wanted to

start.

Do you remember that?

A Yes.

Q And focusing your attention on the bottom bullet on this

page, was this related to the costs that he was describing
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that would need to be funded?

A Yes.

MR. SCHACHTER:  And then if we can turn to the

second page of this presentation, please, Mr. McLeod, or the

next page.  The one that says "business focus".

Q And I'd like to ask you about a number of portions of

this.

It talks about a natural resources fund being a fund

in Lichtenstein, which will hold all assets acquired by the

firm.

Do you see that?

A Yes.

Q And then it says, Initial assets identified, Mozambique

gas licenses.

Do you see that?

A Yes.

Q What did Mr. -- what did Mr. Pearse say about that?

A Again, as I said yesterday, the -- he was -- Mr. Pearse

was extremely focused and interested in oil and gas industry.

And he was very excited about the possibility of acquiring oil

or gas concession or licensing in Mozambique.

Q And then under the second, "financial advisory."

MR. SCHACHTER:  Mr. McLeod, are we able to blow up

that section so it's a little bit easier to read it?  Is that

possible?
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Thank you.

Q It talks about a fee to be earned by Palomar.

What, if anything, did Mr. Pearse propose Palomar

would be paid?

A So the first the -- the issue of Palomar, as the name

Palomar, because at the beginning he was calling it the hedge

funds, or the fund, or the future business.  But Palomar came

in because he said that it is very important to acquire an

existing company that has track record or history, not just to

create a license or a company from scratch.  So it's better to

buy an existing one that has a track record.

And he identified Palomar that was owned by a friend

of -- one of his friends called Markus Kroll.

And later on we bought Palomar from Mr. Kroll.

We -- Privinvest bought Palomar together with Mr. Pearse.

So his idea was, again, like what we discussed in

Mozambique, so Palomar to be like the financial arm and

advisory on both Privinvest.

So to, as I said yesterday, to club the missing

piece of the puzzle where Privinvest would have an internal

division or arm or subsidiary, which will be specialized in

raising financing, arranging financing for projects that

Privinvest will do that that we were lacking this, and it was

a weak point for us compared to competition.

So he proposed that on each and every project that
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potentially Privinvest could do, selling boats and equipment

and systems to countries and clients, Privinvest will be

paying Palomar 10 percent of the total contract value as an

arrangement fee.

Q And who had proposed that fee of 10 percent to Palomar?

A He did.

Q And that would -- as a one third owner then, he would be

getting how much?

A So 10 percent payment, because one third of 10 percent is

3.33, and if you can calculate it as quick rule of thumb, you

take away maybe half a point also of maybe 1 percent, so he

would be left with two and a half or little bit less than that

percent, two and a half percent from the total raised, which

he said compared to what banks charge, is exactly the same.

Q And so he proposed that he would receive that amount, a

third or less costs, something a little bit less than that,

for what kind of debt raising?

A He was mainly talking about raising financing for the

clients who will be then used to pay for Privinvest.

(Continued on next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q So can you describe what is described -- underneath

Palomar being paid a fee of 10 percent, he identifies a number

of specific bullets, can you describe what those were and how

he would receive money from each those under this proposal?

A So starting with the first one, advising Proindicus.  So

one of the very important objectives that we had is to make

Proindicus a success story, it was crucial for Privinvest and

for Mozambique of course as well.  So the idea was it was

important for us to support and help Mozambique in terms of

giving ideas, because I started to feel that the bureaucracy

is slow, the head of the machine as was President Guebuza even

told me in advance.  So I said maybe we can then dedicate

Palomar to advise Proindicus for free just to activate,

accelerate and put in place the mechanisms so it can start

generating revenues immediately and that if this thing is

successful then Palomar will be earning a success fee, which

is a percentage of these revenues generated.

Second point, upsizing of CS loan.  So, initially,

the first loan that was given by Credit Suisse to Mozambique

for Proindicus was 372 million.  But since even 2011 or '12 we

were always discussing that to have the basic system with all

the components and with the proper type of boats that are

suitable for Mozambique and necessary for Mozambique, we
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estimated that we needed a project in the range of five to

$600 million.  I even communicated this to Credit Suisse and

since 2011 -- '12, excuse me.

So here we were saying that -- so we were looking

now to do an upsizing for the Proindicus financing and that

whether it is from Credit Suisse or any other bank, it could

be a Chinese bank, I mean if Mr. Pearce could identify as a

banking professional I mean, so Palomar would be then working

on arranging an upsize of this existing facility and obviously

earning a fee on it as well.

Q And then if you can just very, very briefly just describe

in just a sentence or two what the other projects that

Mr. Pearce is describing in this proposal are.

A So very quickly, as you can see $500 million for the

Mozambique Ministry of Transport.  At this stage, of course, I

was meeting maybe all the Mozambican officials you can think

of, so I was -- met them in Abu Dhabi and then I was meeting

them in the Mozambique.  One of them is the minister of

transport and he had an interesting project which was

transporting -- you know, Mozambique is one of the major coal

exporters in the world and they have coal mines in, it's

called Tete region, which is inside the country.  So they had

only one railway that connects Tete, it's called Nacala port.

This is the Nacala corridor that I was talking about, which is

under constant attacks this railway by the RENAMO rebel group.  
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So the minister's idea is to transport the coal

through a system of barges and boats throughout the Zambezi

River so it can go straight to the port and avoid taking the

railway and being attacked.  So this was a concept that

initially we think -- we thought of and that it's feasible,

because the mining companies operating in Mozambique the value

relating to be paying for that.  It was aborted later on

because of environment -- environmental issues.  The Zambezi

needed dredging and then it cannot be for environmental

processes.

Gas field disposal for Mozambique.  So here we're

talking about the oil and gas fields and concessions that we

discussed.  

And Mozambique SWF means the Sovereign Wealth Fund.

This is again one of the ideas that we proposed to Mozambique

and to President Guebuza and later on also to Minister Chang

as Minister of Finance also.  So every country that has

natural resources, oil and gas, what they do is once they

start generating revenues, they put aside part of this money

into like, call it a bank or investment bank, a national one

and they invest this money for projects which are important

for the nation, strategic projects.

Abu Dhabi has maybe the largest one in the world

called the Abu Dhabi Investment Authority ADIA.  Norway has

one.  So we said it will be smart for Mozambique to also have
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something similar and Palomar could help set up this and run

it and manage it.

Finally -- I apologize maybe I'm talking a lot -- so

Senegal and Ghana EEZ projects, these were similar projects

that were also in the pipeline to Privinvest hoping to sell

this to them where Palomar would arrange the financing for it.

Q I want to touch on something you said that I just want to

explore a little bit more.  You had said that Proindicus you

thought was important for the country but I think you said it

was also important -- the success of the project was also

important for you.  I want to put aside for a moment

Mozambique and just for you, was the success of the Proindicus

project specifically important to you and, if so, for what

reason?

A For me it was beyond important, it was crucial call it

even, even for me personally.  Because for me it's like, I

don't know I mean you say in English it's like my baby, this

whole project.  So making it a success will of course enable

Privinvest to sell it to other countries as a success story

and as a very important concept, and once Privinvest sells it,

obviously I will be also getting a sales commission, so it was

also important for me.

Q All right.  Now returning to this presentation material,

if we can turn to the next page, please.  It says that Andrew

Pearce will be the CEO -- he will be the management team and
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CEO.  Do you see that?

A Yes.

Q Was that the idea that he was going to be managing

Palomar?

A Yes.

Q There's that name Markus Kroll, that's the person that

Mr. Pearce bought the entity from, Palomar?

A Yes, he is the one that we bought -- Privinvest and him

bought the company from him.

Q And then below that it says, Initial junior resources for

Proindicus mandate, one investment banking professional.  Can

we blow up that section, Mr. McLeod.  It's a little tough to

read.

You see where it says -- well, can you describe to

the jury what was Mr. Pearce proposing in this section?

A So you could see the first bullet point he was talking

exactly about what he told me in Mozambique.  So when -- if

someone resigns from Credit Suisse or these big banks they

lose, as you can call here, deferred equity, so they lose

their shares that the bank give to them which is valued in

millions of dollars.  That's why like it's important to

compensate someone who is going to lose all these millions

and, you know, lose maybe a career and take the risk of being

in a startup.

Q Who was the one investment banking professional that he
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is describing as a initial resource, who had he proposed?

A Miss Subeva.

Q He provides other information here about her, what he's

proposing that she'll need to be paid in the form of

compensation?

A Yes, as you can see he's saying that she was earning

between 550,000 and $750,000 a year.  So he was in a way like

putting the different -- her package which he proposes in

order for her to leave Credit Suisse and join Palomar.

THE COURT:  What do you understand the letters EG in

front of Ms. Subeva to mean?  What do you understand the

letters EG in front of Ms. Subeva to mean, if anything?  Do

you know what that means, what it stands for in Latin?

THE WITNESS:  No, Your Honor, I know IE but EG, no.

THE COURT:  What is IE?

THE WITNESS:  It means like for example.  

THE COURT:  EG actually means for example.  IE means

that is.

THE WITNESS:  I don't know this, Your Honor.

THE COURT:  Now you do.  Go ahead.

THE WITNESS:  Thank you.

THE COURT:  You're welcome.

BY MR. SCHACHTER: 

Q Had Mr. Pearce, in fact, specifically spoke to you about

Ms. Subeva joining Palomar?
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A Sorry?

Q Had Mr. Pearce specifically mentioned Ms. Subeva joining

Palomar?

A He did, yes.

Q And did she?

A Yes.

Q So that talks about the initial resources.  Mr. McLeod,

can we go just down below that to 2013 costs to run Proindicus

mandate.  Do you see that?  

I want to ask you about the personnel 2 million, and

if you can just read that, just that bullet point and the

bullet points just below that to yourself, then I'll have a

question for you about that.

He said that he's going to add people as the

business grows and there is a potential to outsource elements

to people who remain in Credit Suisse.  

What do you remember Mr. Pearce saying about that?

A So on this particular point, so here in the same slide at

the beginning you saw that he will not be taking a salary, so

it comes to the point that we discussed in Mozambique that he

cannot be a partner and an employee at the same time, so he

knew that he was starting and he has to cover himself up and

not to get the salary.  Then he said that -- what we discussed

during later on that we don't want to start like having big,

fancy offices, hire maybe six, seven people and then hope to
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start getting business.  Let us start step by step, try to

start with a minimum, try to secure business and then as the

business grows, we will grow the company accordingly,

logically.  So this is exactly what is reflecting here, he's

saying so let's minimize the startup costs so we don't need to

incur costs to start having some good business.  And he had

told me, very well, that meanwhile if we need professionals to

be working on proposals, assignments, things, we can -- I

can -- I will and I can either tell Mr. Surjan Singh or

Dominic Schultens, who said that they are both working in his

team and he was even preparing them to join Palomar.  So the

initial plan was for all his team that is within Credit Suisse

to join him in Palomar, but step by step and gradually as the

business grows.  But meanwhile they can work and help even

while being at Credit Suisse.

Q Did it occur to you whether Mr. Pearce's proposal to have

Mr. Singh or Mr. Schultens work on Palomar projects while they

were also employed at Credit Suisse, did it occur to you as to

whether that would violate internal Credit Suisse policy?

A I didn't think of that.

Q Was David Langford, the lawyer, also involved in the

preparation of the formation of Palomar on behalf of

Privinvest?

A He's the one doing it.

Q Now what did -- what, if anything, did Mr. Pearce say
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about the importance of bringing Mr. Singh to Palomar?

A Mr. Pearce told me that Mr. Singh is high caliber,

professional, a good friend of him since long time, that he

trusts him a lot and that he would see him also as a partner

in Palomar not only an employee as him, because that was their

aspirations for leaving the bank leaving the job and having

their own business.  I said, Sure, no problem.  I even recall

saying that he told me, so if Surjan Singh joins so how do you

think the shareholding structure would be because he

understood from me, later on from Mr. Safa, that Privinvest

would always like to be the major shareholder in any business,

so at least 51 percent.  So he was even asking me, like, you

think we'll do it 51 or 50 and then 25, 25, or 25, 24 between

him and Mr. Singh.  So I said, like, again it's too early,

let's start, let's see how the business grows and once it is

time for Mr. Singh to join, we will sit like big boys and find

a solution.  It is not a problem.

MR. SCHACHTER:  I'd like to publish, Your Honor,

Government Exhibit 3124 in evidence.

THE COURT:  In evidence, you may publish.

(Exhibit published.) 

Q I'd like to -- is the bottom part the email about the

attached is the revised presentation that we just looked at

before?

A Yes, that's the email of May 2013.
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Q Then let's look at your response to that at the top.

Now you wrote, Just finalize the BP discussions with

Sandy.  Do you see that?

A Yes.

Q What's BP stand for?

A Business plan.

Q So had you spoken to Mr. Safa after receiving

Mr. Pearce's proposal?

A Yes.  Sandy is a reference, is a nickname of Mr. Safa.

Q Now why is it that you -- if you're not -- were you a

partner of Palomar?  Who were the owners of Palomar?

A No.  The owners of Palomar are Privinvest and Mr. Pearce.

Q So what's your role?  Why -- why is it that you're the

one that is speaking to Mr. Pearce on behalf of Privinvest as

opposed to Mr. Safa directly?

A Two simple reasons:  First of all, Mr. Safa trust me and

I'm the one tasked with developing the business of Privinvest

for all the projects or ventures of Privinvest.  And since

Mozambique was the project that I brought to Privinvest and

since Mr. Pearce is the gentleman that I presented to

Mr. Privinvest, so I was the one tasked to be handling all

this and to be the focal point.  And of course, Palomar, as a

business if it made revenues and was successful, I was sure,

although it was not communicated, I was sure that Mr. Safa

would be also compensating me or paying me commission or based

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4421BOUSTANI - DIRECT - MR. SCHACHTER

on the revenues or the growth of Palomar, so I had also of

course an interest.

Q All right.  I just want to direct your attention to a

couple of parts of your responses.  You write -- first of all,

I'd like you to just explain what you mean by number five.

A What I meant, so the way I saw Palomar, the way we spoke

about Palomar is that we saw it as a future bank, as a future

big bank, big institution, reputable name and I always pushed

for this even with the Mozambican minister, I wanted it to be

visible and public and working with banks and being advisor

for the government.

So here I was asking the question here is like, so

you're saying that -- I'm telling it to Mr. Pearce, so I'm

saying so you're saying that Privinvest will pay Palomar

10 percent in order for Palomar to arrange financing of the

loan.  What if there is like a bank like Credit Suisse or

other banks that needs to come.  So then we have also to pay

these banks an arrangement fee, so how does it work here?  We

pay Palomar 10 percent and also pay the bank, and what about

the subsidy the fee, you know, the fee that for example

Privinvest paid to Credit Suisse for the Proindicus loan, the

$38 million.

So again, I was questioning here saying, so how does

it work this one, so Palomar pays or we pay or how does it

factor in, 'cause if we have all these costs it becomes too
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much.

Q So these are questions you're asking Mr. Pearce about his

proposal?

A Yes.

Q And then when you wrote, the next number six, idea is not

to focus on the 10 percent number.  And then you say it's

highly improbable if we sell Abu Dhabi gas assets to third

parties.  

Very briefly can you explain what you meant by that?

A Yes.  So what I'm trying to say here is, like, I'm

telling him, Andrew, please, let's not take the 10 percent,

like -- how do you say this, like a fixed number which we

cannot move on.  Let us be flexible, depends on case by case.

For example, if Palomar is doing the role of an arranger

whereby it's taking gas concessions and maybe selling it to

the Abu Dhabi government entity or other banks, we can't

charge 10 percent.  I've never seen this before.  So let's --

let's -- the understanding is for Palomar to be a business

doing sort of deals, but let's not just cement the 10 percent,

like, an unchangeable figure.

Q And then number seven, is that in reference to the part

of the proposal that Mr. Pearce made that he would get a --

that Palomar would get a 10 percent fee from Privinvest for

upsizing the CS loan in the presentation material that we saw

a moment ago?
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A Yes.  So here what I was telling him, when Proindicus had

planned, because we didn't know if at this stage, so if

Proindicus' loan upsize is increased, so of course since he

worked on this he will be remunerated by a success fee but it

cannot be 10 percent of the Palomar thing because the

Proindicus project was already finished and the costing

structure of it was already finalized long time ago.  So it

does not support a 10 percent fee that could be of Palomar.

So there would be a certain fee of course that Privinvest will

pay maybe to Mr. Pearce out of the -- so it's an accounting

thing out of the structure of Palomar.

Q There's a reference to, As discussed we leave the same

initial parameters, do you see that?

A Yes.

Q Had you been present for a meeting with Mr. Safa and

Mr. Pearce -- well, let me just ask you.  When you say we

leave the same initial parameters, what's that a reference to?

A Reference to I said here I thought, as I said, look,

Andrew, let's say there is for the -- the success fee or

fee -- it's actually not a success fee I think, but four and a

half million dollars that now Privinvest paid you, which of

course would be used for the operating expenditures and the

startup costs of the business, so I said take four and a half

as a ratio, as a percentage of the total 372 million of the

Credit Suisse loan and then we take this maybe as reference
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parameter.

Q If he is successful in raising financing for an upsizing

of that loan?

A If.

Q And from where did you understand he would be

receiving -- if he's successful, from where would he receive

that upsizing, that additional loan?

A First, his first target he was saying he's trying Credit

Suisse because he's been there, of course he's knows the

business, how it runs, but he said he knows many, many banks

so he can try with all the banks he knows.

Q All right.  And then I'd like to direct your attention to

number nine.  You ask, when would you leave CS?  Isn't it

better to leave CS after locking the upsize of Proindicus at

least, plus Senegal or Surj can take care of it.  

Do you see that?

A Yes.

Q Who had been your contact at Credit Suisse with respect

to the loans, the Proindicus loan at this point in time?

A Mr. Pearce.

Q And what did you understand were his plans?

A His plan was leaving Credit Suisse and starting this

business of Palomar.

Q And so what questions, if any, did you have as to who

would be the point of contact at Credit Suisse after he left?
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A I asked him that.

Q What did he say?

A He said it would be Surjan Singh.

Q You can take that down.

And by the way, there comes a point -- that email

that we were just looking at is from May of 2013, is it

correct that there comes a point where Privinvest does pay

Surjan Singh an amount of money that we'll talk about in a few

moments?

A Yes.

Q Is that in October, about five months after this?

A I think so.

Q Now, you talked, in that email, about is it better if he

finishes the upsize, words to that effect, before he leaves.  

Do you remember that?

A Yes.

Q What was your understanding of his role at Credit Suisse

during that time period?

A So I was asking this question and also talking about

Surjan Singh for a very simple matter.  We were going -- we're

starting Palomar, it's going to be starting as a business, he

told me that he's handing over and he's leaving and he's now

coming to join Palomar and then later on also Surjan Singh

will be coming Dominic Schultens and grow the thing.  He wants

to bring his whole team to Credit Suisse, so.
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THE COURT:  This whole team to where?

THE WITNESS:  To Palomar.  I apologize.

So obviously what I told him is, like, so what is --

how does it function within the bank?  So he made it clear to

me that obviously they're not decision makers.

Decision-making process in a big bank like this you have many,

many committees and they are like a part of a big chain and

their role is to -- when they present a project in a

committee, so they present it like it is their project.

Sometimes they are supported, sometimes they are not.

Sometimes they are positive, sometimes they're not.  Sometimes

they're vocal about it, sometimes they are not.

So obviously, what I was trying to tell him here as

simple as that.  So if you leave the bank, who will be the one

who is supportive, who is vocal, who is trying to accelerate

the process inside the bank, who is trying to, you know, be a

positive voice for these projects inside the bank.

Q I'm sorry.

A And he told me it's Mr. Singh.

Q Did you at any time ask Mr. Pearce to do anything

fraudulent or criminal at Credit Suisse?

A Never.

Q If Privinvest's goal was to have Mr. Pearce be an inside

man at Credit Suisse who was paying to take fraudulent

actions, would Privinvest pay him to leave Credit Suisse and
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join Palomar?

A Obviously not.  I would tell him to stay there.

Q All right.  Now back for a few more questions about the

formation of Palomar.

Was David Langford involved in bringing Mr. Pearce

and Ms. Subeva to Palomar?

A Yes, of course.

MR. SCHACHTER:  Your Honor, may we publish defense

Exhibit 1532 in evidence.

THE COURT:  You may.

(Exhibit published.) 

Q Focusing on the top part.  Thank you.  This is an email

that is sent from Mr. Pearce to both Mr. Langford and to you

from May 21, 2013; is that right?

A Yes.

Q And when Mr. Pearce writes:  She is a worker bee not

management, non-dom U.K. so should be okay, she will not work

in the U.K.  Do you know what that's a reference to?

A So he's talking about Ms. Subeva and he was saying --

he's mentioning here the term non-dom U.K. means like for tax

reasons someone who is not domiciled in the United Kingdom, so

they don't have to pay taxes there.

Q And what's your understanding as to how that -- well, let

me ask you this:  Did you understand that Mr. Pearce and

Ms. -- that Palomar was going to be a UAE, United Arab
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Emirates company?

A Of course, and this is what happened also.

Q And did you have an understanding of what, if any,

benefit there would be to Mr. Pearce and Ms. Subeva to live in

the U.K. but to have the money that they received from Palomar

be -- stay in the United Arab Emirates?

A For them it was -- Palomar is a United Arab Emirates

company so they would be working for this company so they are

not tax residents of the United Kingdom and they would be,

obviously, receiving and paying their remuneration there.

Q Did you understand as to whether that was the reason for

them opening up UAE accounts?

A Yes.

MR. SCHACHTER:  And I'd like to direct your

attention -- Your Honor, may we publish defense Exhibit 1534

in evidence.

THE COURT:  You may.

(Exhibit published.) 

Q I'd like to focus on the middle email from Mr. Pearce and

he copies you as well, and he says -- speaks to David Langford

about getting a contract to Ms. Subeva so she can resign from

Credit Suisse and start working.  Was that at Palomar?

A Yes.

Q And so was Mr. Langford aware of the -- Mr. Pearce and

Ms. Subeva had been or were working at Credit Suisse and then
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transitioning to Palomar, was he involved in those discussions

to your knowledge?

A Yes.

MR. SCHACHTER:  And, Your Honor, may we now publish

Defense Exhibit 1533 in evidence.

THE COURT:  You may.

(Exhibit published.) 

Q Mr. Boustani, why don't you explain to the jury what

you're writing about to Mr. Pearce in this email.  I'd like to

try and just take us through -- well, I'll take it both I

think some of these points we hit, so we'll try to hit them

very briefly.  

First of all, you call him shrimp king, why is that?

A Just a silly boy joke.  He used to love shrimps.

Mozambique, they have maybe the best shrimp in the world, so I

remember we used to go to a restaurant and he always ordering

shrimp, so that's it.

THE COURT:  Forrest Gump reference.  All right.  

Q You said Palomar will be overloaded now and then you list

a bunch of -- are these topics or projects that in you're mind

Palomar would be working on?

A Yes.

Q And I'd like to direct your attention to the first one,

you talk about Proindicus revenues and you talk about decrees

passed by the Council of Ministers to consolidate revenues,
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then you talk about clients.  

Can you describe to the jury what you were thinking

about as you wrote this in May of 2013?

A So Proindicus -- and we were putting pressure on them so

they can have the legal grounds to start officially and

legally generating revenues.  So we asked for, we said what's

the best way for Proindicus to legally be entitled to generate

revenues there.  And they told us, the Mozambican authorities,

that now there will be a counselor of ministers decision to

grant Proindicus all the powers, the legal powers so they can

be the exclusive national company in Mozambique that will be

generating revenues and be allowed to charge for oil and gas

companies revenues.

Q What that -- how would that exclusivity by law benefit

Proindicus in its dealings with the clients that you're

talking about in this email?

A So the international oil and gas companies, the mining

companies, everybody who was there who bring private security

companies usually, this concession or this law, this decision

decree from the council of ministers will give the exclusivity

to Proindicus as a national company and it will be then the

only company by law which is authorized and allowed to do

security services there.  It will oblige all foreign companies

to exclusively work with Proindicus.

Q So would such a law -- how would it help Proindicus make
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money?

A Once this law is passed so it becomes, obviously, and

automatic really that Proindicus will start making money.

Because these international companies, they pay millions of

dollars for private security firms.  So that means that these

millions of dollars are automatically now going to Proindicus.

Q All right.  Then I'd like to ask you to explain why you

wrote number 2 to the jury.

A So even at this stage in May, so of course I was meeting

President Guebuza periodically in Mozambique whenever I was

there and keeping him posted as he has requested me, because

he was very happy about this strategic project.  So on one of

the occasions of the discussions, and these are one of the

things we also covered with Mr. Safa and him when we met him

in January in Maputo and even when we met in Abu Dhabi later

on during his state visit in March, that the grand vision or

the grand plan or the master plan, it was called the maritime

plan or the blue economic plan is to start with the Proindicus

project, and then he wanted to expand it to have the fishing

industry.  Because he was -- he was telling me that these

foreign fishing companies come and steal fish from Mozambique,

hundreds of millions of dollars every year and this was going

on for decades, so he's -- he had a vision of having a

national fishing fleet company established there so they can

keep this wealth of these resources, this money for
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Mozambique, for the Mozambicans.  And also we were talking

about other steps which would be that shipbuilding industry,

building boats.  He was excited about having boats made in

Mozambique and exported to other countries of the world

potentially.

So this was, at this stage, the interest and the

request that was manifested by President Guebuza since that

time.

Q And did you discuss your conversation with President

Guebuza with Andrew Pearce?

A I did.

Q And did you have discussions with Mr. Pearce about

Palomar being involved in the formation of something called

Privinvest Holding Mozambique?

A I think so, yes.

Q Do you recall Mr. Pearce sending you a presentation about

a variety of investments that an entity called Privinvest

Holding Mozambique would make in Mozambique?

A I told Mr. Pearce about the vision of Privinvest of doing

big businesses in Mozambique in partnership with Mozambican

people of course.  And I remember we sat together, we

highlighted a lot of activities that we can do together -- I

mean, Privinvest will do with Mozambican partners and

Mozambican different sectors out of the Proindicus project.

And the idea was Palomar, of course, whatever these projects
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are being done in development of Mozambique, Palomar will

automatically be coming in since it will be the one raising

financing, arranging financing, raising funds, he said we can

bring third-party money or third-party investors to create a

fund and these partners will come in and invest in this

business.  So he was aware of many, many details.

Q Did Mr. Pearce specifically send to you like a PowerPoint

deck describing these ideas for these other investments that

Privinvest Holding Mozambique would be involved in?

A I think he did, yes.

MR. SCHACHTER:  Your Honor, we'll offer Defense

Exhibit 97A.

THE COURT:  In evidence or no?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  Any objection?

MR. BINI:  Objection.

THE COURT:  Sustained.

Ladies and gentlemen, would you like a 10-minute

break?  I know we're going to be more efficient, would you

like a break or no break?  Break, yes, no?

THE JURY:  No, let's keep going.

THE COURT:  No.  Let's keep going.  All right.

BY MR. SCHACHTER: 

Q Mr. Boustani, after the Proindicus project got underway,

did there come a time when Privinvest was asked to contribute
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to the cost of Proindicus' operations?

A Yes.

Q What was the request?

A So the request came from Mr. Antonio do Rosario, and

initially it came -- he told me, like, I received instructions

and information from my boss also, so it was the head of the

Secret Service, mentioning also maybe orientations he received

from President Guebuza saying that we understand that the

president asked you to support these projects and he explained

to me that the government doesn't have a budget for the

kickoff because these are private companies, they will be run

by private companies.  I said, correct.  And we promised that

we will support these companies at their initial startup.

He said, so this is -- I mean we will require your

support please so there are no delays because also there's

lots of work we have to do and we're hiring people locally, we

have to acquire land where these radar stations will be

installed, be like headquarters, different maybe logistically

they need to mobilize through the vast country, we're talking

2,000-kilometers, so we need financing, yes.

Q How much did Mr. Rosario ask Privinvest to simply

contribute to Proindicus' operations at that time?

A So, of course when he asked me I first -- I relayed the

message to Mr. Safa again just to confirm again.  He said yes,

we promised the president this and this is what we will do so
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ask them how much is their budget, how much is their

anticipated budget, which I did.  I asked Mr. Rosario --

Mr. Safa also told me, like, please let them be as precise as

possible so we don't spend too much time going and coming back

on these matters, so let them be conservative, saying like,

okay, we need that much, that will be sufficient and enough

for all of our operations.

So I asked Mr. Rosario, and I recall he came back to

me with a figure of around $13 million.

Q And did Privinvest pay that $13 million to Proindicus?

A Yes.

MR. SCHACHTER:  Your Honor, we will offer Government

Exhibit 2259 and 225 -- Government Exhibit 2259-A, and

Government Exhibit 2259-D.

THE COURT:  Any objection to 2259-A?

MR. SCHACHTER:  First, I'm sorry, Your Honor, 2259

is first.

THE COURT:  Any objection to 2259?

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

A as well.  Any objection to A?

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

MR. SCHACHTER:  2259 as D as David.

THE COURT:  Any objection to 2259-D?
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MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Exhibit published.) 

(Government Exhibit 2259, 2259-A and 2259-D, was 

received in evidence.) 

Q Looking first at Government Exhibit 2259, Mr. Boustani,

this is an email that you sent to someone named Eugenio

Matlaba and Antonio do Rosario.  We've already discussed

Mr. Rosario, who is Matlaba?

A Mr. Matlaba I think is a colonel in the army, the

Mozambican defense forces and he was assigned, because as I

said Proindicus is owned 50/50 by the Secret Service and the

Mozambican Ministry of Defense.  So he was the one assigned by

the Ministry of Defense.

Q You just wrote Swift and the subject is Swift copy of

$13 million.  Do you see that?

A Yes.

Q And if we can look to the second page, where did you get

the -- I'm sorry, at 2259-A, which I think is the second page

of that email, where did you get the Swift copy in order to

send this to Mr. Rosario and Matlaba?

A From my colleague, Mr. Allam.

Q And to be clear, were you involved in actually affecting

the wire transfer that was made?

A No.
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Q And then if we can turn to Government Exhibit 2259-D, do

you see this to be a transfer of $13 million -- if we look at

the bottom -- from Privinvest Shipbuilding, and then if we

look at the second page I think we see where -- oh, there it

is, where the money -- so this money went directly to the

entity Proindicus; is that correct?

A Yes.

Q Had Privinvest been contractually obligated to pay this

amount of money that was requested in March of 2013?

A Sorry, can you --

Q Was Privinvest contractually obligated to pay this

amount?

A No.

Q Did you have an understanding as to why Mr. Safa decided

to pay this amount from Privinvest?

A What he told me is that it was asked by -- initially, it

was part of our discussions with the president, the president

has alerted us and he asked if we could support these

companies and we said, yes, we promised.  So he was making his

promise.

Q You can take that down, Mr. McLeod.  

Now, after that initial payment of $13 million, did

Mr. Rosario -- did there come a time when Mr. Rosario spoke to

you about additional payments?

A Yes.
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MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 1201E-01 in evidence.

THE COURT:  You may publish it, it's in evidence.

(Exhibit published.) 

Q Did you see that this is a wire transfer from Logistics

International and it is directed to -- let's see.  At the very

bottom do you see where it says beneficiary, Walid

Construcoes? 

A Yes.

Q You see the amount is $1.85 million?

A Yes.

Q Did there come a time -- can you just -- first of all,

did you affect this wire transfer?

A No.

Q Was this your money?

A No.

Q Was it your decision to pay this amount?

A No.

Q Do you recall what, if any, discussions you had with

Mr. Rosario that led to this payment being made?

A That particular one I remember it well because

Mr. Rosario had already picked me up and we saw like an old

building, which is like a colonial building and he said this

is the headquarters of Proindicus that was assigned to us by

the two ministries, the Ministry of Defense and the Secret
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Service.  And then he told me unfortunately the building is --

the future headquarters is in a mess, it's a very old building

that needs refurbishment and rehab.  So he said that we need

to rehab this whole building and refit it so we need a

construction company to do that.

This is the headquarters.  We thought that we would

be receiving another headquarter which is ready, which

unfortunately was not the case.  So he asked me for an

additional payment which will be going to the construction

company, that's why it's called Walid Construcoes that will

refit this whole headquarter.

Q How did you respond?

A My initial response was, I told him, Rosario, I mean we

discussed this and you said -- I asked you specifically, I

mean how much you need in total once and for all so we know

what is going to be the -- so you tell us how much you need

and I already reported this and you said 13 million.  So he

said I know, but unfortunately at that stage we were sure that

we will be getting a furnished headquarter and then this thing

changed so now also using I mean extra funds from this

13 million would be difficult for us, so if you could, you

could help and this will be very grateful.

Q Who did you -- who, if anyone, did you speak to next

about this request from Mr. Rosario?

A So I spoke with Mr. Safa and I told him what was going
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on.  So initially he was not happy, but then I think he took

the decision in a way, like, again, to keep up his promise to

the president and not to waste more time on this thing.

Because, again, time was of the essence because we had a very,

very short contractual delivery term as per the contract,

which was very challenging and we did not want to incur a risk

of having this project drifting in time.  He said fine, let

him -- ask him how much he believes is the amount and let

him -- let me know.  And then if it's okay for us, let him

give you the details.

Q Now do you know if a company called Walid Construcoes

ever actually refurbished the Proindicus office as Mr. Rosario

said?

THE COURT:  Would you spell that for the reporter,

please.

MR. SCHACHTER:  Yes, Your Honor.  Walid, W-A-L-I-D.

Construcoes C-O-N -- any I may not be pronouncing that

perfectly C-O-N-S-T-R-U-C-O-E-S.

Q Do you know if an entity by that name actually

refurbished Proindicus' office?

A All that I can confirm is I've seen the offices before

and I've seen after, so I've seen that the offices were

refurbished, but I did not see the company called Walid

Construcoes doing the job, so that's what I can only confirm.

Q Do you know if those refurbishing -- the refurbishing in
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fact cost $1.85 million?

A No, I cannot confirm that.

Q Do you know for a fact whether Mr. Rosario, in fact,

pocketed any of the money that Logistics paid to this Walid

entity?

A I don't know.

Q Did there come a time when Mr. Rosario asked you for

money for other purposes?

A Yes.

Q What else do you recall him asking you about --

MR. SCHACHTER:  Well, actually, Your Honor, may we

publish Government's Exhibit 1201-E-2 in evidence?

THE COURT:  You may.

(Exhibit published.) 

Q Mr. Boustani, showing you what's in evidence as a wire

transfer from -- again, from -- well, this is one is from

Privinvest Shipbuilding in Abu Dhabi with the -- to a bank in

Maputo and there's a name Zulficar Z-U-L-F-I-C-A-R, last name

Ahmad, A-H-M-A-D.

Do you see that?

A Yes.

Q Do you recall what, if anything, Mr. Rosario asked of you

before this transfer was made?  I'm sorry, the amount, do you

see the amount is $99,986?

A I think it's 99,000, yeah.
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Q I'm sorry, maybe -- yes, okay.

A 99,986 yes, yes.

Q All right.  And what do you recall about this transfer?

A That particular one also I remember, so having seen and

felt the security situation in Mozambique, one of the very

important topics that I was concerned about is, and I told

this to Mr. Rosario I even spoke with Mr. Safa, is security.

So safety, safety and security of my colleagues, you've seen

some of them who came and testified here, their safety and

security in Mozambique.  There was lots of threats,

kidnapping, killing, you know, in this country, the project

will be throughout the country, so I asked Mr. Rosario for

security for safety.  I said, please, I mean the last thing I

would ever, ever I mean tolerate would be a disaster if it

happens if one of our colleagues, especially the European ones

is kidnapped or killed.  So I said we need extra security

please so if you could support that as Secret Service.  So he

said yes.  And then he said, we'll do this but as you can

understand this is like a service or something which is done

with our limited resources, so could you -- could you fund

this thing.  So, again I -- I confirmed with Mr. Safa and he

said, yes, this is important so let him give you the details.

So this particular transfer, this particular

transfer is a payment for Zulficar Ali Esmail Ahmad for

security fees and he was -- I was told by Mr. Rosario that he
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works in the Secret Service.

Q Now you may have been told that, do you know whether in

fact whether there is a man named Zulficar Ahmad who works in

the Mozambican Secret Service?

A No.

Q Do you know whether this person was in any way involved

in actually providing any security for any Privinvest

personnel working in Mozambique?

THE COURT:  See, when you ask him do you know and he

says no -- do you know the answer to the question or do you

know he was not.  So again --

MR. SCHACHTER:  I apologize, Your Honor?

THE COURT:  That's all right just so the jury

understands the testimony of the witness.  Why don't you

rephrase without the "do you know" and just say was he.  Try

it that way, that way they'll get a clearer answer.

MR. SCHACHTER:  Sure.

Q Was Mr. Ahmad an employee of the Secret Service?

A I don't know.

Q Did there come a time when Mr. Rosario asked you to make

other payments to other people and even entities that he said

were to provide security for Privinvest personnel?

A Yes.  I think so, yes.

Q And do you -- I'll try to word it a different way.

THE COURT:  Was he, does that work?
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MR. SCHACHTER:  I'm doing my best.

Q Were those payments, in fact, to provide security

service?

MR. BINI:  Objection.

THE COURT:  Do you know?  Do you know?

THE WITNESS:  I don't know, Your Honor.

THE COURT:  Next question.

BY MR. SCHACHTER: 

Q Now speaking of Mr. Rosario, what was your understanding

of whether Mr. Rosario was the person who made a decision as

to whether to award projects to Privinvest in Mozambique?

A Sorry?

THE COURT:  Do you know whether he was the person to

make those decisions, do you know?

THE WITNESS:  Decisions?  No.

Q No, you don't know or no, you understand he was not?

THE COURT:  I didn't ask him if he knew, I asked him

if he was the person and the answer we got was no.

THE WITNESS:  No, he was not.

THE COURT:  See, that's difference.

BY MR. SCHACHTER: 

Q Now, did you give any consideration or did you believe

that these payments that were requested by Mr. Rosario

violated Mozambican law?

THE COURT:  Which was it, did he give any
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consideration or did he not?  Don't make the compound

question.  Ask him one question.

Q Did you believe at the time that as to whether those

payments violated -- constituted a violation of Mozambican

law?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Were you in any way, as Privinvest made these payments,

thinking about defrauding investors who may some day purchase

pieces of loans from Credit Suisse or something in the future

called Loan Participation Notes?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q All right.  Mr. Boustani, did there come a time when you

became aware that Mozambique had plans to build a fishing

fleet, and here I'm talking about before that email where you

said Palomar's overloaded now, I want to speak to even before

then.

Was there a time when you first heard about the

plans in Mozambique to build a fishing fleet?

A I did from President Guebuza.

Q And tell us about that conversation.

A So, again, going back to the different meetings I had

with him, so the grand plan or the grand master plan or the

vision, as I call it, was that he had was to optimize and
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maximize the blue economy of Mozambique so it does not depend

only on the oil and gas like all other African countries.  So

for him the development of the fishing industry was crucial

because, again, he said that there is hundreds of millions of

dollars of fish being stolen every year, and that he would --

I mean he would love to have this resource kept in Mozambique

for a Mozambican national company.  He even said that fishing

then will be -- you can create many industries and employment.

You can go also downstream, so creating factories and maybe

making tuna cans and many things.

Also about the blue economy.  So one of the maritime

industry, as we said, manufacturing boats.  So one of the big

topics that we were always talking about is like Privinvest

will not be just a contractor who's selling boats and then at

any opportunity in the contract where there is a breach from

the Mozambican side we just say thank you, goodbye, the idea

was to do a transfer of technology, the idea is create -- for

Privinvest to actually not to sell boats but to sell the

know-how and industry, to create an industry and the know-how

which was this was the cutting edge advantage that we had over

everybody else.  So for him having a boat made in Mozambique,

so this is the thing always he was focusing on.

And what we also spoke about was he said I know that

there is billions of dollars, I'm talking 50, 60 billion of

dollars and even more that will be spent by the foreign oil
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and gas companies and offshore maritime infrastructure and

projects for the development of this offshore gas, the natural

resources.  And all these billions of dollars can, at this

stage can only but go to foreign companies.  Like, he cited

for me someone like Technip, Halliburton, big companies that

they come and they receive all these billions of dollars from

the oil and gas companies to build the offshore maritime

infrastructure.  So he said that we need also this know-how,

transfer this maritime engineering, this industry that I want

to create here, is to be able to benefit and impose at least,

at least a part of these billions to be also given to a

national company in Mozambique that can probably say we have

the know-how, we have the capacity, whether the human capacity

in terms of training or the technological capacity and

participating in these consortium and benefiting from all of

these billions that eventually will go to foreign companies so

we keep it at home.

All this, all these different important strategic

points were part of this, I would call it, this maritime

master plan that we were discussing that he was very happy

with this vision at the same time we shared.

Q Did you discuss what you heard from President Guebuza

with Mr. Pearce?

A Of course.

Q And did you include Mr. Pearce in discussions about
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raising financing for some of these ideas?

A Of course.

Q Did there even come a time when Mr. Pearce met President

Guebuza to discuss some of these ideas?

A Yes.

Q Do you recall him preparing an agenda for a meeting with

the president?

A Yes.

MR. SCHACHTER:  Your Honor, we'll offer Government

Exhibit 2315.

THE COURT:  Any objection to 2315?

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

MR. SCHACHTER:  Thank you Your Honor.

(Government Exhibit 2315, was received in evidence.) 

(Exhibit published.) 

Q I'd like to actually start at the very bottom, Mr.

McLeod, the email from Mr. Boustani to Mr. Pearce, Mozambique

agenda.  When you wrote to Mr. Pearce about the Mozambique

agenda, what were you referring to?

A This was about the agenda for a meeting with the

president.

Q And one of those things that was discussed -- was one of

the things that was ultimately discussed with the president

the shipyard as you described?
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A Yes.

Q And then if we can just go up to Mr. Pearce's response to

that email.  Mr. Pearce says, was there also a mention of a

fishing fleet at some point, do you see that?

A Yes.

Q And how is Mr. Pearce aware of the president's desire for

a fishing fleet?

A From me; I told him.

Q Then if we can look up to right above that, it says, I'm

sorry -- great.  You wrote to Mr. Pearce:  We need to

definitely develop the points and hand him working papers.

And then you mentioned he wants a shipyard ASAP.  

Do you see that?

A Yes.

Q Is that a reference to the discussion with the president

that you just told the jury about?

A Yes.

Q Now did there come a time, with the assistance of

Mr. Pearce, you spoke to the president about the initial size

of the fishing fleet project?

A Yes.

Q And what's your recollection as to what the initial size

of that project was?

A $500 million.

Q And is that amount of the initial project, did you put
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that in an email to Mr. Rosario?

A I think so, yes.

MR. SCHACHTER:  Your Honor, we'll offer Defense

Exhibit 91.

THE COURT:  Any objection to 91?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q You heard Mr. Pearce testify that the project started at

$250 million then increased to $500 million.  

Do you recall that testimony?

A Yes, I heard it.

Q Was that true?

A No.

May I add please, the $500 million that you've seen

also in a previous email here, before fishing it was also in

the -- mentioned in the email for the Ministry of Transport

and Communication, the barges thing about the Zambezi River.

So we were always talking about the possibility, he was saying

that we could raise $500 million.  So we were always, the 500,

then when the project was aborted of the Zambezi River, then

we said, okay, so we can maybe use this potential financing to

do the fishing fleet.

Q And, Mr. Boustani, did you believe that a fishing fleet

would generate revenue for Mozambique?

A I did and still do.
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As Mr. -- as President Guebuza told me even from the

beginning, he said, Jean, fishing is a no-brainer, the money

is in the water, it's there, you just need to catch it.  So as

much as we can develop the fishing and we can do it, let's do

it as fast as possible.

(Continued on the next page.) 
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MR. SCHACHTER:  Your Honor, may I publish, in

evidence, Government Exhibit 3131 and 3132A? 

THE COURT:  In evidence, you may publish.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q This is an e-mail from Mr. Langford; do you see that?

A Yes. 

Q Subject is trawlers, and it has an attachment.  And if we

can look at the attachments, please, 3131A.

Who drafted the -- you recognize this to be a draft

of what would ultimately become the EMATUM procurement

contract? 

A Yes. 

Q Who drafted that?

A My colleague, David Langford. 

Q Did you read this draft contract? 

A No. 

Q This actually references an amount in this initial draft

of $500 million.  It says contract for the supply of 30

trawlers.  

MR. SCHACHTER:  And then if we can turn, Mr. McLeod,

please, to the pages labeled -- it has price section 7. 

MR. BINI:  Objection.

THE COURT:  Sustained.

The witness said he never read it, so why are you
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questioning him about it, sir?  

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Why don't we move on to something that

perhaps he has seen, or maybe this is the time to take our

lunch break and resume promptly at 1:30.

Is that acceptable to the ladies and gentlemen of

the jury?  We will do that.

See you promptly here at 1:30.  And do not talk

about the case.  So no morning break, but a lunch break, and

then we will power through the afternoon.  Thank you.

(WHEREUPON, at 12:33 p.m., the jury exited the 

courtroom.)  

(Continued on the next page.) 
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(Open court; no jury present.) 

THE COURT:  The jury has left the courtroom.  You

may step down, Mr. Boustani, and join your counsel, if that's

appropriate.

You may be seated ladies and gentlemen of the

public.

Do we have anything to discuss as we begin our

strictly adhered to one-hour lunch break?  

MR. BINI:  Not for the government. 

THE COURT:  Anything from the defense?  

MR. JACKSON:  I just wanted to thank the Court for

updating the jury on the class.  I know that's often a source

of confusion. 

THE COURT:  I saw eyebrows being raised as this

group of young people stood up and walked out, and we did it

off the record, I thought it was appropriate that the --

obviously, the courts are open to the public, and for the most

part people come and go as they wish.  I did see the raised

eyebrows, so I thought it would be appropriate, and I thought

no one had a problem with that. 

MR. JACKSON:  I appreciate it. 

MR. BINI:  Thank you, Your Honor.

THE COURT:  Anything from the government?  

MR. BINI:  Not from the government.

THE COURT:  All right.  
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MR. SCHACHTER:  Thank you, Your Honor.  

THE COURT:  Enjoy your one-hour lunch break. 

(WHEREUPON, a recess was had from 12:30 p.m. to 

1:30 p.m.)  

(Continued on the next page.)  
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A F T E R N O O N  S E S S I O N 

(Time noted:  1:41 p.m.) 

(Open court; no jury present.) 

THE COURT:  We have the appearances.  

You may be seated.

The defendant is present.

Do we have any procedural issues to address before

the jury is brought in?  

MR. BINI:  Not for the government.

MR. SCHACHTER:  Not for the defense. 

THE COURT:  All right.  Mr. Jackson, thank you. 

(WHEREUPON, at 1:41 p.m., the jury re-entered the 

courtroom.)  

THE COURT:  Welcome back, ladies and gentlemen of

the jury.  See, I know what an hour is, too.  

Very good.  Please be seated.

The witness is here.  We will continue.

MR. SCHACHTER:  Thank you, Your Honor.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Mr. Boustani, before the lunch break we looked at a

contract for 30 fishing trawlers for $500 million; do you

recall that?

A Yes. 

Q Sir, did you have any role in deciding how many fishing
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vessels Privinvest would provide for $500 million? 

A No.  I am not involved in pricing it, Privinvest. 

Q Do you have a role in deciding how much it costs to build

a particular vessel at Privinvest? 

A No. 

Q At some point did the proposal go up from $500 million up

to $750 million? 

A Yes. 

Q And I am going to show you what's in evidence -- 

MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 2339A?  

THE COURT:  You may.  It is in evidence.

Q Do you recognize this to be a presentation prepared by

Andrew Pearse? 

A Yes. 

MR. SCHACHTER:  And then if we can look at the

second page, please, Mr. McLeod.

Q You see where it says that Palomar will arrange a 7-year,

$750 million financing to acquire a fleet of 45 fishing

trawlers; do you see that?

A Yes. 

Q Whose idea was it to increase the project from 500 to 750

or that -- whose idea was it that that was a possibility? 

A So -- 

THE COURT:  Never mind "so."  Whose idea was it?  Do
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you know?

THE WITNESS:  It is Andrew Pearse. 

THE COURT:  Next question. 

Q And what --

THE COURT:  Next question.  Go ahead. 

Q What did he say was the reason why he believed that was a

possibility? 

A Because he came up with the idea of doing something

called, as you see the bond, he said that, as an expert, and

part of his role in Palomar, he believed that in order to

maximize the size of financing, instead of doing the loan, if

it is done like a bond, so then the sizes could be bigger. 

Q Did you and Mr. Pearse discuss that with President

Guebuza? 

A Yes. 

Q And what was President Guebuza's response?  Briefly.

A The discussion with President Guebuza was asked on two

important factors, which he approved.  First one, about the

size.  So, again, as he said, he said, the terms of fishing,

it is a no brainer because the money's there, the fish is in

the water, all that we need to do is to catch it like other

foreign fleets are stealing and taking today.

The other factor which he liked was the issue of

having a publicly -- public financial instrument because --

especially on fishing, because for him he said that's a good
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image for the country, and historically it will be the first

time that Mozambique will issue a public financial instrument.

So he was fully supportive of the idea. 

Q And with the increase in the size of the financing, did

the size of the fleet -- proposed fleet also change? 

A Yes, obviously. 

Q All right.  And then --

MR. SCHACHTER:  Your Honor, may I have just a

moment.  

Q I would like to direct your attention just very briefly

to Government Exhibit 2338 in evidence.  And I would like to

direct your attention to the e-mail -- the last line of the

e-mail that you sent on July 5, 2013.

You wrote, you will need a good fleet of 300 boats

to cater for the 3,000 kilometer coast.  Where did you get

that understanding?

A I got to know that Mozambique and the Ministry of

Fisheries, and also I knew this through the Ministry of

Finance, that they had something like a master plan that was

done with something called the International Organization of

Tuna, or something, in the Eastern African coastline.

But this was a master plan that was prepared by

professionals, where Mozambique was a member of this

understanding with different countries in the region.  So it's

Tanzania, Kenya, Madagascar, Seychelles, Comoro Island,
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et cetera.

So and it seems they had a quota, up to 300 boats,

because they had the largest coastline in East Africa to

capture and to make use of this wealth, which the fish was

there. 

Q Did there come a time when the scope of supply changed -- 

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q Did there come a time when the scope of supply changed to

include trimarans as part of this project? 

A Yes.

Q And how did that come about?

A That idea came from Privinvest side.  And so the way us

at Privinvest, and even sharing with the Mozambican decision

makers, or President Guebuza, Minister of Defense, at that

time, who is the current president, Filipe Nyusi, head of

Secret Service, the idea was that we wanted to provide

Mozambique with top edge technology in terms of boats,

vessels, and equipment, and do the transfer of technology, so

then they can build it at home at Mozambique.  That was the

vision of all these parties.

So we started with the original contract, included

some kind of vessels.  Later on we amended it, talking about

Proindicus, to include what is necessary, fit, and important

for Mozambique to have.  So the idea was not to sell

Mozambique what we like to sell, usually, like big boats, with
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maybe big profit, but to give them what they need.

So the different type of boats that we were

providing to Mozambique started with the small interceptors

that everybody saw, and we wanted to give them gradually a

different other types which are perfectly fitted for the

Indian Ocean and for their needs, which are also low cost of

operation.

So we viewed Privinvest and EMATUM as one part of

the big master plan and the vision that we discussed with

President Guebuza. 

Q Was it your idea to provide the -- to include the

trimarans, or did that idea come from somebody else? 

A No.  Mr. Safa told me, he said, Jean, I mean, this is a

new top-notch design that we have, top technology, and we have

to include it in the package of EMATUM, we should also provide

blue water or deep water surveillance for Mozambique and to

protect the fishing vessels while they are fishing not to be

attacked, as it is the case there.

So I proposed it to President Guebuza, and he

accepted, and also to Minister of Defense and to the head of

Secret Service, and we moved forward. 

Q All right.  I want to just ask you about Palomar's role

in arranging the financing.  We saw that presentation a moment

ago.

The government during the course of the trial showed
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a number of e-mails in which Mr. Pearse and Ms. Subeva asked

you to take them off of e-mails with Credit Suisse during

discussion relating to the EMATUM project; do you remember

that? 

A Yes. 

MR. SCHACHTER:  And, Your Honor, we would like to --

we will offer a version of one of those, which is Government

Exhibit 2367.

THE COURT:  Any objection to Government 2367?  

MR. BINI:  No objection.

THE COURT:  Admitted.

(Government Exhibit 2367, was received in evidence.) 

THE COURT:  You may publish.

Q And, here, this is an e-mail, I think -- this portion, I

think, we have seen before, in which Ms. Subeva tells you to

forward directly to Mr. Singh only after deleting her e-mail;

do you see that?

A Yes. 

Q And then you respond -- 

MR. SCHACHTER:  Can we just look above that,

Mr. McLeod.

The jury can see the response.

You can take that down, Mr. McLeod.

Q What was your understanding of why Mr. Pearse and

Ms. Subeva were asking you to take them off of these e-mails?
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A Obviously, at this stage, I knew that they were still at

Credit Suisse.  What I was told by them is that -- like what

Mr. Pearse told me in January, even when we met in February,

that he has resigned in December 2012, and he is in transition

period or in a handing over period.

So they told me that it is sensitive, you know, for

them to work at competition or have other business, et cetera,

while in this transition period.  So it is better that they

are not copied.  That once this period of time finishes, so

then they can be, of course, dealing directly with the bank,

which was -- which that -- which happened, actually, later on.

For me, it wasn't -- I mean, being at Deloitte,

also, I remember that there is something called transition

period, where maybe you don't work with competition for a few

months after you leave.  So, for me, it wasn't something which

is weird, so I understood that.

Q Did you -- were you familiar with the term "garden

leave"?

A This one, no. 

Q All right.  What did you understand Mr. Pearse and

Ms. Subeva could lose at Credit Suisse if they were found to

be working at a competing business during this transition

period?

A They told me that, practically, maybe they might lose

compensations, that they -- maybe they signed or they had with
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their package. 

Q Did you view yourself as being subject to Credit Suisse's

internal policies?

A Of course not.

Q Had you received any training on Credit Suisse's internal

policies?

A No. 

Q As you worked on the EMATUM project, did Mr. Pearse again

speak to you about Mr. Singh leaving Credit Suisse to come to

Palomar?  Did he have that conversation with you?

A Of course, this was always a topic, and as from the

beginning, the timing was depending on the size of the

business of Palomar and what are the achievements of the

business of Palomar, so it could justify and support him being

on board. 

MR. SCHACHTER:  Your Honor, may I publish the

Government Exhibit 3081, in evidence.

THE COURT:  You may.

Q Did there come a time when Mr. Pearse told you about

Mr. Singh wanting UAE residency?

A Yes. 

Q And did you assist in that request? 

A I did. 

Q What did Mr. Pearse say about why he wanted that

residency, do you recall? 
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A So, again, like Mr. Pearse and Ms. Subeva had their

residency in the UAE, initially we saw that it was made on

Logistics, the company.  Then later on I believe it was

transferred to Palomar, once Palomar was established in the

UAE.  So because now they are working for a UAE, United Arab

Emirates, company, Palomar, and they're residents on it, like

I am a resident on Privinvest in the United Arab Emirates.

So Mr. Singh, it was the same, absolutely the same

concept.  The idea for him is to become a resident in the

country because eventually we were going to hire him and

Palomar. 

Q All right.  Now, the jury saw residency documents

relating to Mr. Singh; do you recall seeing those? 

A I think so, yes. 

Q Okay.  Did you -- we saw that the employment information

was inaccurate; do you remember that? 

A Yes. 

Q Can you explain to the jury what is your understanding

about who at Privinvest is involved in completing the

paperwork for UAE residency and why a particular job title may

be assigned to someone like Mr. Singh who would be opening --

would be getting residency under those circumstances.  

A So at Privinvest we have a human resources department,

like any company.  And so I have colleagues who are

responsible for this particular exercise, doing the residency,
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employment contract and everything.

Now, if I can explain quickly, what's the residency

process in the United Arab Emirates and the issue of the job

title.  So in the United Arab Emirates, there are only two

ways of being a resident.  First one is to be an employee of

the company there, or the other one is to be an investor,

opening your own company there.  And in the United Arab

Emirates, even if you are born there or you live there for 50

years, you would never become a national.  They don't have

citizenship laws.

So every company submits to the authorities there

like a request for a quota of different employees that this

company wants to hire.  So if you are a trading company, you

say, I want finance manager, sales manager, an accountant.  In

my size of business, I think I will need 50 people.  And then

the authorities allocate and assign a quota of number of

people, and with the different job titles that has been

communicated between the authorities and the company, based on

the request.

Us, at Privinvest, since we have a shipyard, which

is Abu Dhabi MAR there, we have an industrial operation, so we

have submitted, of course, requests for the authorities to

have a quota of different employees with different job titles.

So I think we asked for 300 people, 400 people.  And Abu Dhabi

MAR grew up to 1,500, I recall.
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Now, in the organization chart of the human

resources list that we submit to the authorities for approval,

obviously, you have a general manager, you have finance

manager, you have an industrial manager, not to go into

details, and then you have different type of what you call

blue collar work, like you've seen pipe welder, tube welder,

that people like this work at shipyards.

Now what happens is when we hire people, every time

someone comes, become employee of Privinvest in the United

Arab Emirates, so one job title is already taken from the

quota and given to him.  So you have seen my colleague, Johan

Valentijn, who came here to testify.  So he's -- he was a

general manager of Abu Dhabi MAR.  So his visa or his

residency visa was Privinvest, general manager.

Me, for example, although I am not finance manager,

but my visa, my residency is written, Jean Boustani, finance

manager, although I am not.  That is Mr. Najib Allam.

Now, once we fill the jobs, so the quota reduces,

and we are left, let's say, 20, 30, 40 people, which are not

hired, and whatever is list from the job title.  So tube

welder, et cetera, because we hire sometimes 50 tube welders

or 100 tube welders.

So, to conclude, when Andrew Pearse and Ms. Subeva

and Mr. Singh at the beginning asked for the residency in the

United Arab Emirates and transition of them not being in
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Palomar, and the transition of them transferring then this to

Palomar, once we establish Palomar there, which happened to

Mr. Pearse and Ms. Subeva, we just wanted to find whatever is

available quota or on the chart that we had and we allocated

it to them.  That's it.

Q Now, I just want to be clear.  When you -- I think you

said there's no citizens in the UAE.  Can you explain, are

there UAE nationals, and then are there people that are there

working?

A Yes.  The United Arab Emirates is a country that has

around, I think, 8 million people today, living.  There's only

one million national, and there's 7 million expatriates.  So I

am one of them, Mr. Safa is one of them, the 7 million

expatriates who live in the country and who will never become

citizens. 

Q Now, you describe the fact that there's a -- you said

there's a person in HR that handles residency applications

like that; is that correct? 

A Yes. 

Q And who was that -- who is that person?

A She's my colleague.  Her name is Miss Raja Zneidi. 

MR. SCHACHTER:  And, Your Honor, we will -- may I

publish in evidence, Government Exhibit 5083. 

THE COURT:  You may.

Q And if you can just look at the bottom.
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MR. SCHACHTER:  If we can blow up the bottom two,

that's fine.

Q And is that a name at the bottom, Raja Zneidi, that's a

woman? 

A Yes, that's my colleague.  Yes, she's a lady, yes. 

Q And that's the person that you are talking about in HR

that would handle these kind of things? 

A Yes. 

MR. SCHACHTER:  And then if we can, just so the jury

can see it, Mr. McLeod, we can blow up the top half of that

e-mail.

Q And do you see that this references a passport copy and

residency page with -- between Mr. Singh and Mr. Pearse, or

Dilawar property and Mr. Pearse? 

A Yes. 

Q Okay.  All right.  You can take that down.

And was Ms. Zneidi also involved in obtaining the

other visas and residency matters that has come up in this

case?

A Yes, that's her role in the company. 

Q Can you just --

MR. SCHACHTER:  May I have one moment, Your Honor?  

THE COURT:  You may.

Q Do you recall Ms. Zneidi being involved also in obtaining

a similar residency for Mr. Pearse -- do you recall that
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Mr. Pearse asked if Privinvest could help get residency for

Antanas Petrosius? 

A Yes.

Q And was it Ms. Zneidi who was also involved in getting

his residency information? 

A Yes. 

Q And can you turn in your binder to Defense Exhibit 155.

THE COURT:  Is that in evidence?  

MR. SCHACHTER:  Not yet, Your Honor.  For now I just

want -- 

THE COURT:  Don't publish it. 

MR. SCHACHTER:  I am not, Your Honor.

THE COURT:  All right.  Are you offering it?

MR. SCHACHTER:  I was just going to ask Mr. Boustani

if he can look at it first. 

THE COURT:  Why don't you show it to your adversary

and see if they have any objection to it so the jury can see

this and we can move it along.

Any objection to 155?  

MR. BINI:  Objection.

THE COURT:  Sustained.

So close the book.  You are not going to look and

start reading from a document that's not in evidence over the

objection. 

MR. SCHACHTER:  Yes, Your Honor. 
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THE COURT:  You can ask him a question.

By the way, who told this person who was the HR

person to have these people get this UAE citizenship?  

THE WITNESS:  I was to, Your Honor, after -- 

THE COURT:  You are the one who told her to do it?  

THE WITNESS:  Yes, Your Honor.  After -- 

THE COURT:  Let's go on.

MR. SCHACHTER:  Yes, Your Honor.

Q Now, during the course of this trial we've seen the

Credit Suisse EMATUM loan agreements a number of times; do you

recall that?

A Yes. 

Q And specifically we have seen the compliance with laws

section on about page 38 or 40 of that agreement? 

A I recall this, yes. 

Q Did you ever read that paragraph before this trial? 

A No. 

Q Did you sign that Credit Suisse EMATUM loan agreement? 

A No. 

Q Was Privinvest a party to that loan agreement? 

A No. 

Q Now, were you aware that Credit Suisse was going to be

converting that -- its loan to EMATUM into something called

loan participation notes, which it would sell to investors in

the bond market? 
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A Yes, I knew. 

Q How did you know that?

A Because from the beginning, as you've seen, I knew that

we were trying to maximize the financing.  So I knew it would

be -- at the beginning, in my brain, it is bond.  So I knew

bond. 

Q Was Privinvest willing to rely upon how well the bonds

sold in the market before getting paid for the EMATUM contract

and proceeding?

A No. 

Q Why not?

A We made it very clear to Mr. Pearse, and I -- here I

was -- when I say we, Mr. Safa and myself.  And we were

talking to him because he's now part of Privinvest as well.

So we said that Privinvest is a shipbuilder, so this is a

contract where Privinvest is the contractor, Abu Dhabi MAR.

So, I mean, we have absolutely nothing to do with the

financing.  So we will help in arranging the financing, but we

are not going to -- it is not our job to wait for market or

trade on market or to depend on whatever would happen in the

market.

We just need, as we did in the Proindicus, for us,

Credit Suisse or the bank or any bank who's going to finance

this project, we will have to commit, every broker or the

bank, or what is technically called underwriting, has to
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commit that on the total financing, disregarding whatever they

do in the market or in other things, and then whatever they do

in the market, if it happens, doesn't happen, it fluctuates,

it doesn't, it is their problem. 

Q You talk about they had to commit.  Who is the "they"

that you are talking about? 

A The bank. 

Q And was that commitment memorialized in some kind of

document? 

A Yes. 

Q What's that document called?

A Commitment letter. 

MR. SCHACHTER:  Your Honor, may I publish Defense

Exhibit 1949 in evidence.

THE COURT:  You may.

Q And is this the commitment letter that you are referring

to?

A Yes. 

Q And is this agreement, does this -- if we can look at the

last paragraph on that page.  Did you understand this to be a

commitment of Credit Suisse to lend $500 million? 

A Yes. 

Q And did you understand that this commitment letter --

MR. SCHACHTER:  May I have just a moment,

Your Honor.
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If we can look at the last page.

Q Do you see that the commitment letter was signed on

September 2, 2013? 

A Yes. 

Q Did you understand that this commitment letter was made

by Credit Suisse more than a week before it launched the LPNs?

A Yes. 

Q And why was this commitment letter important to

Privinvest? 

A As I said, we -- for us, the decision is to take zero

risk with respect to the financing exercise.  So whatever the

bank, they decide to do, this is their homework, their

exercise.  Our job is to take the industrial risk or the being

a contractor.  That's it.

MR. SCHACHTER:  You can take that down, Mr. McLeod.  

Q We saw during the course of the trial that the loan

agreement is actually for $850 million.  That's Credit

Suisse's loan agreement with EMATUM? 

A Yes. 

Q But this commitment letter is for $500 million; did you

see that? 

A Yes. 

Q Can you -- what happened?

A So the -- when Palomar was working on structuring the

financing, of course, with my involvement, obviously, the
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contract, the contract was for $850 million.  And, of course,

we knew because of the Proindicus experience, that there is

subsidy fee, that the fees that Credit Suisse wants to pay --

to take from Privinvest.  So, again, the same story, to cover

the difference between what Mozambique wants to pay and what

Credit Suisse wants to receive, plus the arrangement fee that

Credit Suisse wanted to take.

So we anticipated based on, also, Andrew Pearse's

input and experience, that there would be around 100 million

profit that Privinvest has to pay to Credit Suisse.  So we

will be left with 750 million out of 850.  Accordingly, we

made the procurement contract based on these parameters, and

we signed it with the EMATUM or Mozambique authorities.

Now, what happened is, suddenly, after signing the

procurement contract and before, before the execution of the

financing, suddenly we get the feedback from -- I get the

feedback from Andrew Pearse saying that, look, there's an

issue, and that now the bank, Credit Suisse cannot commit on

the $850 million.  So they can only commit on $500 million.

The rest is depends, actually, on if whatever the market is,

but the only risk that the bank is ready to take is on 500. 

Q So you said you weren't willing to take that risk.  So

what did you do?

A What I did is like, okay, let the bank send this in

writing first so we are safe, so there's not also more
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surprises coming in maybe saying that now we can commit on

maybe, I don't know, 300, 400 million.  And, of course, it was

an unpleasant surprise for us as Privinvest because what

happened is, you know, shipbuilding is not -- it is not an

easy exercise.  So it is a whole industrial chain, so from

ordering the raw materials to putting the production, planning

in order.  So already Mr. Safa has put the whole machine at

Privinvest internally within the different shipyards on going

forward to the full contract.  So we already committed to raw

materials for everything.  So it was a very stressful moment. 

Q So what, if anything, did you do to find financing for

that other $350 million? 

A So I was upset, and I was telling Mr. Andrew Pearse, I

mean, we spoke 850, and you gave assurances, you know, as a

professional, now as Palomar, I mean, that we can raise the

850.  So what do we do now.

So he said that he would find other banks, that they

are for sure, for sure there are other banks that can do that.

And me, from my side, back at the beginning, I found Credit

Suisse.  So I can call it I was running like a headless

chicken, you know, trying to find another bank quickly who

would be ready to finance the 350 million.  Because,

otherwise, it would have been disaster for Privinvest if it --

if only the 500 were secured and we launch the whole

production chain for all the contract. 
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Q When you say "launch the production line," do you mean

acquiring component parts?

A Absolutely.  Ordering everything, from the engines, up to

raw materials.  Everything.  Everything. 

Q So what's the bank that you were able to identify to

provide the additional financing?  

A So one of the people who was spoke to, and I think you

have seen him in previous e-mails, is my friend, Mr. Arnaud

Lelouvier.

So he's the one who was working with the Russian

banks, and he had some investments in Russia.  So I spoke to

Arnaud.  I said, do you think you will find the bank or, you

know, who could finance this project.  And then he pointed me,

he was able to then arrange and find the VTB bank from Russia.

Q And they lent the additional $350 million? 

A Yes. 

Q All right.  Now, turning to the LPNs, at any point -- the

jury has seen the offering circular that was provided to

investors who were considering purchasing the LPNs.

At any time did you read that document?  

A No.

Q Did you market the loan participation notes to any

investor?

A No.  I just send it to Arnaud Lelouvier. 

Q For VTB? 
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A Yes. 

Q Did you know that there was a secondary market where US

investors could buy LPNs after something called a seasoning

period? 

A No. 

Q Did you ever intend to defraud LPN investors in the

United States or anywhere in the world? 

A No. 

Q Now, after you received word that Credit Suisse was

unwilling to loan the $850 million as it had agreed to in the

loan agreement, how did you feel about Mr. Singh who at that

time was still at Credit Suisse? 

A So at this stage, Andrew Pearse and myself were saying

that now, Mr. Singh, we will hire him, so he would join

Palomar, right. 

Q I'm sorry to cut you off, Mr. Boustani.  I am just asking

you how -- what were your feelings about Mr. Singh when you

received notice that Credit Suisse would not loan the full

$850 million, but only 500? 

A I'm sorry.  Negative feelings. 

Q Did you believe that Mr. Singh was doing anything in

particular to help Privinvest at that time?

A On the contrary. 

Q Now, did there come a time around the same time period

after -- did there come a time after the EMATUM transaction
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that Mr. Pearse raised again the subject of Mr. Singh coming

to Palomar? 

A Yes. 

Q And did Mr. Pearse say what amount of money he thought it

would cost to get Mr. Singh to leave Credit Suisse and come to

Palomar? 

A He told me that it would be in the range of $4 million. 

Q Did you discuss that subject with Mr. Safa? 

A Of course. 

Q And after that, did Privinvest pay Mr. Singh what turned

out to be approximately $3.7 million? 

A Yes. 

MR. SCHACHTER:  May I publish, Your Honor,

Government Exhibit 2527 in evidence. 

THE COURT:  Yes.  You may publish. 

Q Is this an e-mail that you received from Mr. Pearse, at

the bottom, on October 20, 2013? 

A Yes. 

Q And is that about a little more than two and a half

months after Privinvest entered into the EMATUM contract? 

A Yes. 

Q And it would be about two months after the Credit Suisse

loan agreements to EMATUM? 

A Yes. 

Q Which turned out to be 500 and not 850? 
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A Yes. 

Q All right.  And Mr. Pearse forwarded, is that account

information, to you? 

A Yes. 

Q And then who did you forward that to?

A To my colleague, Nijab Allam. 

Q For what purpose?

A He's the person who manages and controls the bank

accounts of Privinvest. 

Q And were you involved in effecting any of these

particular transfers that went to Mr. Singh? 

A Sorry?

Q Were you involved in actually directing any of the wire

transfers that went to Mr. Singh, the logistics --

A No, no. 

Q Now, we have seen in evidence summary charts showing that

Mr. Singh received $3.7 million instead of $4 million; do you

recall that?

A Yes. 

Q Do you know why the transfers to Mr. Singh totaled $3.7

million as opposed to 4?  Do you know?

A No. 

Q Now, around this time, when did Mr. Pearse say Mr. Singh

would be joining Palomar? 

A So he said that after we finished EMATUM, he would
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resign.  And, again, there's a transition period, this handing

over period, as he said, and that to be finished by the end of

2013, and then the beginning of 2014, he will be joined. 

Q All right.  Now, how much money, approximately, did you

understand Mr. Pearse made from the financing that was raised

for EMATUM due to his work at Palomar?

A So as you see in the presentation, the Palomar was

charging Privinvest 10 percent.  So 10 percent of the total

project went to Palomar.  And then Mr. Pearse is third owner

of Palomar.  So a third of the net profits of whatever is left

was paid to him by Palomar. 

Q So did Mr. Pearse stand to benefit financially, directly,

from Credit Suisse's loan to EMATUM? 

A Obviously. 

MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 1818 and 1843, side by side, in evidence. 

THE COURT:  Yes.  You may publish.

MR. SCHACHTER:  And, Mr. McLeod, are we able to find

the two $1 million payments.  Thank you.

Q Do you see these two $1 million payments to Mr. Singh

from -- I guess the first one.

Do you see here a $1 million transfer from Andrew

Pearse to Mr. Singh on September 18, 2013? 

A I do. 

Q And so that's not a transfer from Privinvest, correct? 
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A Obviously not. 

Q And it is not a transfer from you, is it?

A Obviously not. 

MR. SCHACHTER:  And then can we look at that second

transfer.

Q You see another transfer of $1 million, this one on

October 13 -- I'm sorry, October 27, 2013, from Mr. Pearse to

Mr. Singh? 

A Yes. 

Q All right.  Did Mr. Pearse tell you anything about him

transferring $2 million out of his pocket to Mr. Singh? 

A No. 

Q Did you have an understanding as to whether Mr. Singh

actually had authority to approve a loan at Credit Suisse? 

A On the contrary, I knew that he cannot and he has no

authority to approve a loan at Credit Suisse. 

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 2406 in evidence. 

THE COURT:  Yes, you may publish. 

Q Showing an e-mail from Mr. Pearse to Mr. Boustani and

Ms. Subeva, and I would like to direct your attention to --

all right.  Do you see where Mr. Pearse wrote to you that CS

needs to sign off from the CEO of the investment bank? 

A Yes. 

MR. SCHACHTER:  You can take that down, Mr. McLeod.
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Q Focusing not on the $2 million, but the $3.7 million that

Privinvest paid to Mr. Singh, was that $3.7 million payment a

bribe to Mr. Singh to get him to do anything at Credit Suisse? 

A No. 

Q And, in fact, did Privinvest do any business whatsoever

with Credit Suisse after Privinvest's payment to Mr. Singh? 

A Zero.  Nothing. 

Q Was it a kickback in exchange for Mr. Singh providing

some kind of extraordinary benefit for Privinvest? 

A No. 

Q Had Credit Suisse, in fact, significantly reduced the

loan that it had agreed to provide to EMATUM from $850 million

to 500? 

A Yes. 

Q Did there come a time when you asked Credit Suisse if it

would increase the Proindicus loan by $118 million to up to

$622 million? 

A I did. 

Q And did Credit Suisse agree to increase its loan by the

amount that you were requesting? 

A No. 

Q Which bank did loan that $118 million to Proindicus? 

A Russian bank, VTB.

MR. SCHACHTER:  Your Honor, may I publish Government

Exhibit 56 in evidence.  
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THE COURT:  You may.  You may publish. 

Q Sir, you see this increase --

MR. SCHACHTER:  Can we have the date, also,

Mr. McLeod.

THE COURT:  Blow it up a little more for the jury to

see.  Thank you.

Q You see, sir, this increase notice of VTB Capital on

November 15, 2013, lending $118 million additionally to

Proindicus? 

A Yes. 

Q And this is an amount you had asked Credit Suisse if it

would lend; is that correct? 

A Yes. 

Q And Credit Suisse refused? 

A Yes. 

Q And, in fact, if you keep this up for just a moment, did

Privinvest pay Mr. Singh $800,000 only 13 days after Credit

Suisse had refused to lend the additional $118 million on

November 28? 

A I don't know.  Maybe.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 1843 in evidence.  

THE COURT:  You may.  

MR. SCHACHTER:  Page 8.  Can we have those side by

side, Mr. McLeod. 
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Q Do you see a transfer from Logistics to Mr. Singh on

November 28, 2013, 13 days after -- it's VTB that lent $118

million to Proindicus? 

A I can see it, yes. 

Q Was the reason that Privinvest paid Mr. Singh $3.7

million because he had failed to persuade Credit Suisse to

complete the $850 million loan? 

A No. 

Q Was it because he failed to persuade Credit Suisse to

lend $118 million to Proindicus? 

MR. BINI:  Objection.

THE COURT:  If you know.

A No. 

Q Was the payment in any way intended to defraud investors

who would be purchasing loan participation notes? 

A No.  The payment was to recruit Mr. Singh. 

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q Now, did there come a time after Privinvest was awarded

the EMATUM contract that Mr. do Rosario again asked for money

that this time he said was related to EMATUM's operations as

opposed to Proindicus, which we discussed earlier? 

A Yes. 

Q And what do you recall him asking for initially? 

A Same discussion like what happened to Proindicus.  He

said that we need your support, as you promised the president,
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to finance the startup cost of launching EMATUM.

I said, after I confirm it with Mr. Safa, of course,

I said, yes, we did this, we promised the president, so let me

know what's the budget.

And I recall he came up with the large figure.  He

was trying to calculate proportionately, based on the size of

the project.  So he said, for Proindicus, it was around 13

million.  So, now, this is at least double that and more so,

maybe we will need 25 million or more. 

Q And what did you do after you received that request from

Mr. do Rosario? 

A I informed Mr. Safa. 

Q And tell us about your conversation with Mr. Safa.  

A So I relayed the message of what exactly Mr. do Rosario

was talking to me.  And Mr. Safa's answer was, negative.  So

he's saying, no.  You cannot compare an apple to a banana.  So

Proindicus, I understand, it is spread over the countries,

lots of radars, lots of operating cost involved.  EMATUM,

although the size of the project is bigger, but the nature of

the operation is completely different.  So maybe they will be

the fishing boats stationed at three, four ports, and so it is

not over the whole country.  There's no inland operation, and

that's why I will not accept to do this.  You know, so you

tell Mr. do Rosario, no, and that what we will do is we will

send some funding for the operational costs, but -- and
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reasonable amounts so the company can take off. 

Q Did you communicate that to Mr. do Rosario? 

A I did. 

Q And did there come a time when -- well, withdrawn.

MR. SCHACHTER:  Your Honor, may I publish what's in

evidence as Government Exhibit 2462. 

THE COURT:  You may publish.

Q Is this an e-mail that you sent to Mr. Allam on

September 16, 2013? 

A Yes. 

Q And what is the subject? 

A EMATUM. 

Q And was this about three weeks after the EMATUM loan

agreement and about maybe a month and a half after Privinvest

signed its procurement contract with EMATUM? 

A Yes. 

Q All right.  Can you tell us about your conversation with

Mr. do Rosario, if any, that led to these transfers.  

A So, as you can see, the first one, again, it is Walid

Construcoes, so that's the construction company.  I had

discussion with Mr. do Rosario, first of all, again, there was

the subject of the headquarters of EMATUM.  EMATUM now is

owned by the Ministry of Finance, Ministry of Fisheries, and

the Secret Service.  So they were allocated and headquartered,

but also in a wreck, in very bad shape, so it needed to be
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refit.  So that's why I asked for our support in funding this.

The other names you can see are names.  Again, it

was for the security, for Privinvest foreign employees who

would be there.  And he asked that -- I asked for security, of

course.  So he then indicated to me these different names and

accounts so the money could be paid there. 

Q And after you received these requests, who, if anyone,

did you speak to?

A I always take the authorization from Mr. Safa. 

Q And what did he say?

A He said okay. 

Q Was any of this your money? 

A No. 

Q Now, do you know if Mr. do Rosario, in fact, spent

$1,175,000 to refurbish offices? 

A No, I cannot confirm that. 

Q Did you see refurbishing of offices?

A Yes. 

Q But did you know how much that actual refurbishing cost?

A No. 

Q Do you know if any of that money went into

Mr. do Rosario's pocket? 

A No. 

Q There's a number of names that you say Mr. do Rosario

said was related to security; do you see that?
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A Yes. 

Q Do you know for a fact whether any of these people simply

then handed the money to Mr. do Rosario after they received

these payments?

A Maybe.  I don't know. 

Q Do you know any of these people? 

A No. 

Q Was it your decision whether Privinvest would pay these

amounts?

A No. 

Q Were you intending to defraud LPN investors when you had

this involvement in these payments?

A No. 

Q Did there come a time that Privinvest was also asked to

pay for cars for various ministers? 

A Yes. 

Q Showing you --

MR. SCHACHTER:  Your Honor, may I publish what's in

evidence as Government Exhibit 2466 and 2466A. 

THE COURT:  Yes.  They are in evidence, and you can

publish.

Q First, the e-mails, is this an e-mail you sent to

Mr. Allam, attaching an invoice, saying this is from EMATUM

account; do you see that?

A Yes. 
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Q And this is September 18, so about a month and a half

after the procurement contract? 

A Yes. 

MR. SCHACHTER:  And then if we can look, please,

Your Honor, to Government Exhibit 2466A, the invoice.  It is

attached. 

THE COURT:  In evidence, yes, you may publish. 

Q And does this list a number of cars? 

A Yes. 

Q What do you recall Mr. do Rosario saying about the reason

for this payment? 

A As you can see, he told me like, it is custom in

Mozambique that foreign contractors give gifts, you know,

especially, whenever there's a contract, et cetera, to the

relevant ministers or the government officials who are

involved in this project.  So he said it would be good if

Privinvest does the same. 

Q After receiving this request, what did you do?

A Speak with Mr. Safa. 

Q And what was his response?

A Okay.

Q Was there a discussion about whether simply to pay

Mr. do Rosario or pay the car company directly?

A Mr. Safa told me that, Jean, let them give you the

invoice with the details, and then we will do it. 
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Q And is that -- where did you get -- withdrawn.

And after receiving that -- having that conversation

with Mr. Safa, did you then forward this invoice to Mr. Allam? 

A Yes. 

Q And you understand this amount was paid?

A I believe so. 

THE COURT:  And what was the amount?

THE WITNESS:  You can see, Your Honor, it is

$1,300,000. 

THE COURT:  Next question. 

Q Did there come a time when Mr. do Rosario then asked

Privinvest to invest in what he said were real estate

investments?

A Yes. 

MR. SCHACHTER:  And, Your Honor, may I publish in

evidence Government Exhibit 1201-E3 and then E4 and then E5,

and then we will speak about each of them? 

THE COURT:  Yes, you may publish them.  They are in

evidence.

Q First showing 1201-E3, do you see this is a payment to

somebody named Adriano Manuel Weng, W-e-n-g, dated May 30,

2013? 

A Yes. 

Q And it is in the amount of $1,250,000? 

A Yes. 
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Q And I will show you a Government Exhibit 1201-E4, which

is about a month after that.

See this transfer also to Mr. Weng from Privinvest,

shipbuilding, in the amount of $1 million, dated June 25,

2013? 

A Yes. 

Q And then, finally, Government Exhibit 1201-E5, from

Privinvest, dated July 8, 2013, again, to Adriano Weng in the

amount of $1 million; do you see that?

A Yes. 

Q All right.  Can you tell us about what, if any,

conversation you had with Mr. do Rosario about real estate

ventures? 

A First of all, everybody in Mozambique, I am saying every

public official in Mozambique, has a private business while

being at the office.  It is the same thing in Lebanon, the

same thing in the United Arab Emirates.  It is like this in

the Middle East and Africa.  Maybe it is not nice, but it is

like this.

So at different occasions, so I had very close

relationship with Mr. do Rosario.  We working together, I was

always there, traveling together.  We got shot at together.

So we are very close.

So Mr. do Rosario tells me, Jean, I have a business,

you know, and I invest a lot in real estate, and real estate
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is booming, it is the thing to do now.  And I know you guys

now you have projects, and I am sure you have big financial

capabilities.  So I will be -- I mean, I don't know if you

could partner with me or finance some projects I'm doing or,

you know, participate with me in some projects we are doing,

so -- because I am looking for partners and for investors.  So

I think these are very good projects, and I have unique

opportunity to acquire prime land and developments in Maputo.

Indeed, Maputo at that time was -- the projects were

like mushrooms coming up in real estate.  Reminded me of

Dubai.

So, I said, sure.  Let me, I mean, you know, I mean,

I cannot decide on this thing, I need to speak with Mr. Safa.

But, I mean, I don't see a reason why not.

So this was the conversation. 

Q Did you speak to Mr. Safa? 

A I did. 

Q And tell us about that conversation?

A So I spoke with Mr. Safa, and Mr. Safa's reaction was,

saying, Jean, look.  This is -- I was anticipating something

like that.  We are in Mozambique for the long-term.  Same like

I'm in Abu Dhabi, investment with the ruling family,

investment public officials, and we are there, five, ten, 20

years ahead.

I was even thinking of moving to Mozambique myself,
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living there with my wife.

So he said the idea of doing investments there is,

for sure, I want to do it.  I think that logically the real

estate will increase.  It is also very smart and intelligent

and important to build relationships and to -- it is like we

are investing in relationships, we are investing in -- you

know, so we become influential company on the long run.  These

people are running the country and they will keep running the

country for the years to come.  So it makes sense.  Tell

Mr. do Rosario that Privinvest will, yes, no problem.  And

but, of course, everything has to be structured.  So for the

time being, if there's opportunities that he can see, let them

tell you, but let them know that eventually, he, his partners,

or whatever the company has that is doing these investments,

they have to sit with our people so they can finish the

details or to legal, accounting, et cetera.

He even asked me, he said, I want you also to

double-check, because he asked me, he said, in Mozambique, is

it like in United Arab Emirates or Lebanon where government

officials, while being in office, can they have private

business at the same time.  So double-check, try to see a

lawyer since you are always there, which also I did. 

Q We will talk about that conversation in a moment.

But when Mr. Safa said, "I anticipated something

like that, like this request," what did you understand him to
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mean?

A So he told me, he said that -- and we have seen it in any

e-mails here.  So from the profit of Privinvest, you know,

there's something that we -- we mention, like, called risk,

risk factor.  And so he factored into his -- the profit of the

company, that part of the profit that he's willing to invest

in the -- in the country where we are doing projects.  This

could be investments.  Sometime we factor it because maybe you

have unpleasant surprises sometimes, maybe you have

valuations.

And I recall, also, the very specific word.  He

said, like, Jean, for me, consider this, you know, like you

have the coin, and it has double faces.  And when you put the

coin in the, what do you call this, the slot machine.  So you

might win, you might lose.  So, for us, I mean, I say

Privinvest, the coin had double faces.  One face of the coin

means the investment or the money or the payments that we are

being asked for.  One side of it could be an investment, could

make money, makes sense, like there's real estate.  The other

part of the coin is what you can call influence, lobbying,

building relationships.  So that could be a good thing for the

future.  But if we lose it, I already made my calculation and

the profit of the company already, it is factored in, into the

company. 

Q Now, were you, in fact, sent real estate agreements

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4496BOUSTANI - DIRECT - MR. SCHACHTER

relating to Privinvest's investment in real estate in

Mozambique with Mr. do Rosario? 

A Sorry?

Q Yes.

Were you sent agreements relating to investments in

real estate with Mr. do Rosario in Mozambique? 

A Yes. 

Q You said you spoke to a lawyer.  Who is the lawyer that

you are speaking of?

A I think also we have seen her name, different e-mails

here.  So Credit Suisse had a law firm called Clifford Chance

who was doing all the legal work for them.  And Clifford --

THE COURT:  Do you remember the name of the lawyer?

THE WITNESS:  Sorry, Your Honor.  Yes.

THE COURT:  What's the name?  

THE WITNESS:  Taciana Lopes. 

THE COURT:  Next question. 

THE WITNESS:  I was just trying to -- 

THE COURT:  Okay.  You are just trying to.  Just

answer the question.  That will move things along.

THE WITNESS:  Sorry, Your Honor. 

THE COURT:  No problem. 

Q Had you come to know Ms. Lopes because she had been

representing Credit Suisse in Mozambique? 

A Yes. 
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Q And after you met Ms. Lopes, did she come to represent

Privinvest in its real estate investments with Mr. do Rosario

in Mozambique? 

A Yes. 

Q And you mentioned a conversation with Ms. Lopes about

government officials also engaging in side businesses.  Did

you just as a general matter speak to her on that subject? 

MR. BINI:  Objection.

THE COURT:  Overruled.

A Yes, I did. 

Q And was Mr. Langford also involved in the preparation of

written agreements relating to Privinvest investments in real

estate with Mr. do Rosario? 

A Yes. 

Q And what did your communications with Ms. Lopes tell you

about whether Mozambican law permitted payments like these

investments to government officials in Mozambique? 

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Now, did there come a time when you received copies of

these agreements by e-mail?

A Yes. 

Q And was Ms. Lopes the lawyer on those e-mails? 

MR. BINI:  Objection.

THE COURT:  Sustained.
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MR. SCHACHTER:  Your Honor, we will offer Defense

Exhibit 157.

THE COURT:  Any objection to DX 157. 

MR. BINI:  Objection.

THE COURT:  Sustained.

MR. SCHACHTER:  May we be heard briefly on this? 

THE COURT:  No.  You have been heard.  You offered

it.  It is not coming in.  Keep going.

This is what efficient litigation looks like and

feels like.  Let's go.  You asked for it, you got it.  Let's

go.

MR. SCHACHTER:  Your Honor, may we publish in

evidence, Government Exhibit 2525.

THE COURT:  You may publish.

Q Is this an e-mail from, it says, Manuel Jorge, to you,

October 17, 2013, company plot, is the subject? 

A Yes. 

Q And who is Manuel Jorge? 

A Rosario. 

Q Why the name Manuel Jorge, what is that? 

A As I said, he had different names.  That's an e-mail he

used.  Some people called him Hafido, so another e-mail he

uses. 

Q And he uses the name, he says, Marshal, this is the

invoice for the plot behind Radisson; do you see that?
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A Yes. 

Q And what's that name "Marshal" mean?

A Again, it doesn't mean like my brothers Marshal here.

But "Marshal" is like a joke, we were calling -- he was

calling me Marshal, like a military rank.  I was also calling

him the same. 

Q All right.  And after he -- he sends you invoices for the

plot behind the Radisson.  What do you recall that to be a

reference to?

A So the plot of land behind the Radisson hotel in Maputo. 

Q And he attaches certain invoices, and what did you do

with those invoices?

A I sent to Mr. Najib Allam. 

Q And then let's look at those invoices.

MR. SCHACHTER:  First, Your Honor, may we publish

Government Exhibit 2525A, in evidence.

THE COURT:  You may.  It is in evidence.

Q And are you familiar with something called Royal Agency? 

A I have seen the name on billboards in Maputo. 

Q And from those billboards, what did you understand that

business to be?

A Real estate. 

Q And the subject of this invoice is, real estate project

purchase in Mozambique; do you see that?

A Yes. 
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Q And it references an amount of $2,800,000; is that

correct? 

A Yes. 

Q And then if we can look further down, please.  Do you

see, it says, beneficiary named East African Real Estate

Limited?

A Yes. 

Q Did Mr. do Rosario send you and Ms. Lopes a contract

related to the purchase of real estate involving East African

Real Estate Limited by Privinvest? 

MR. BINI:  Objection.

THE COURT:  Sustained.

(Continued on the next page.) 
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THE COURT:  Next question.

MR. SCHACHTER:  Can we turn to -- can we publish in

evidence Government Exhibit 2525B?

THE COURT:  You may publish.  It's in evidence.

(Exhibit published.) 

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q And is this another invoice, this time to Logistics

references a real estate project?

A Yes.

Q And it says an amount of $200,000; is that correct?

A Yes.

Q And you see the beneficiary name?

A Yes.

Q And I'll just spell it for the court reporter.  

It's Real and it's E-M-P-R-E-E-N-D-I-M-E-N-T-O-S

Limitada.

Do you see that?

A Yes.

Q And have you seen a contract related to the purchase of

real estate that Privinvest was involved in involving Real

Empreendimentos Limitada relating to this real estate purchase

with Mr. Rosario?

A Yes.

MR. SCHACHTER:  Your Honor, we'll offer Defense
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Exhibit 150 and 150A.

THE COURT:  Any objection to 150?

MR. BINI:  Objection.

THE COURT:  Sustained.

150A, pull it up for the Court's review.

Any objection to 150A?

MR. BINI:  Objection.

THE COURT:  Sustained.

MR. SCHACHTER:  And, Your Honor, also we have a

certified translation of 150A, which is marked as Defense

Exhibit 150A-T.

THE COURT:  Any objection to 150A-T?

MR. BINI:  Objection.

THE COURT:  Sustained.

MR. SCHACHTER:  Your Honor, may we publish

Government Exhibit 5093 in evidence.

THE COURT:  You may.

(Exhibit published.) 

MR. SCHACHTER:  And first, Mr. McLeod, if you can

highlight just the bottom.

Q Do you see, Mr. Boustani, the same email relating -- that

Mr. Rosario sent to you?  This is the invoice for the plot

behind the Radisson.

Do you see that?

A Yes.
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Q And then if we can just -- who did you forward that to?

A To Mr. Naji Allam.

Q And you wrote:  This is part of his 9?

What is that a reference to?

A Reference to 9 million.

THE COURT:  9 million what?

THE WITNESS:  U.S. dollars.

THE COURT:  I thought it might be chickens.

THE WITNESS:  No, Your Honor.

Q And why was that?

A So when Mr. Rosario discussed with me the investment in

real state, he mentioned that he thinks that the budget of

$9 million, you know, to do this project is -- is very good to

start in the different plots he wanted to acquire in Maputo,

which is a figure that I confirmed to be, for example, from

Mr. Safa, and that's why I'm making this reference here.

Q And was this your money that was invested in these real

estate investments with Mr. Rosario?

A No.

Q Was it your decision to make these investments?

A No.

Q Did Mr. Rosario send you other invoices that he said were

related to real estate investments?

A He did.

MR. SCHACHTER:  Your Honor, may I publish Government
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Exhibit 2529?

THE COURT:  In evidence?

MR. SCHACHTER:  Yes, Your Honor, in evidence.

THE COURT:  You may publish.

(Exhibit published.) 

Q Do you see where -- and this is -- you see the email at

the bottom from somebody named Dr. Faizal Umarji.

Do you see that?

A Yes.

Q And he said he forwards it to somebody named Hafido.

"Hafido", what's that?

A That's another local name for Antiono Carlos do Rosario.

Q And he writes:  This is -- this is invoice is to be

canceled and I will change for a new one.

Do you see that?

A Yes.

Q And looking at Mr. Rosario's then email to you, it says:

Invoice to cancel.  

And can you just explain to the jury what you

understood Mr. Rosario to mean when he wrote that:  He got

money from an internal source since the deadline was Friday?

MR. BINI:  Objection, Your Honor.  This is not in

evidence.

THE COURT:  I was told it was in evidence.

MR. SCHACHTER:  My understanding is it is in
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evidence, Your Honor.

THE COURT:  Well, your understanding is obviously

mistaken, unless you're going to correct the government and

say it is in evidence.

So let's sort this out.  Another one of my

rhinoceros moments, ladies and gentlemen of the jury, and I

apologize.

Is it in evidence or is it not, Mr. Schachter?  You

tell us what your view is, now that you've heard the

objection.

MR. SCHACHTER:  My understanding is it is in

evidence, however --

THE COURT:  Let's not have any understanding.

Mr. Jackson, do you believe it's in evidence, or do

you believe it's not in evidence?

MR. JACKSON:  I'm sorry?

THE COURT:  Mr. Randall Jackson.

MR. JACKSON:  Your Honor, let me just clarify.  One

moment.

THE COURT:  Yes.

(Pause.) 

THE COURT:  What is your understanding, Mr. Randall

Jackson, is this document in evidence or not in evidence?

MR. JACKSON:  On the list of the exhibits it notes

it's there, but we're just reviewing the transcript.  We have
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it as admitted on 10/28/2019.  We're reviewing the

transcript --

THE COURT:  All right, let me ask the government

lawyers to check.

Are you sure it's not been admitted?

MR. BINI:  We're checking, Your Honor.

THE COURT:  I'd appreciate that.

(Pause.) 

THE COURT:  Whoa.  Whoa.  Whoa.

MR. BINI:  Yes, Your Honor.

THE COURT:  I'll let you know when it's your turn to

speak, which it isn't right now.

MR. BINI:  Yes, Your Honor. 

Your Honor, we don't think it's in evidence.

However, to not waste juror time, since it is a Government

Exhibit, we'll concede its entry.

THE COURT:  Well, don't concede anything, just offer

it in evidence and say there's no objection and I'll rule, and

that will keep my friends on the 17th Floor happy.

MR. BINI:  Yes, Your Honor.

MR. SCHACHTER:  Yes, Your Honor.  

The Defense offers Government Exhibit 2529,

Government Exhibit 2529A, and Government Exhibit 2529B.

THE COURT:  Any objection to those exhibits being

entered into evidence?
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MR. BINI:  No objection.

THE COURT:  They're admitted.

You may publish them to the jury.  Forget the

rhinoceros comment on this one.

All right, let's go.

(Government Exhibit 2529, 2529A, and 2529B, were 

received in evidence.) 

BY MR. SCHACHTER: 

Q Mr. Boustani, what did you understand Mr. Rosario to mean

when he said he got money from an internal source since the

deadline was Friday?

A It's clear, as he told me, he was investing already and

he has other sources of investors.  So it seems that we were

late and this -- considering this particular invoice, so he

told me like cancel it because I already -- I already found a

different source.

MR. SCHACHTER:  All right.  

You can take that down, Mr. McLeod.

Q Now, you said that Mr. Safa said that there would need to

be paperwork with Privinvest relating to these investments; is

that correct?

A Yes.

Q Do you know whether Mr. Rosario met with lawyers and

other people at Privinvest regarding those agreements?

MR. BINI:  Objection.

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4508BOUSTANI - DIRECT - MR. SCHACHTER

THE COURT:  Sustained.

Q Did Mr. Rosario travel to Beirut for meetings with

Privinvest?

A Yes.

Q And what did you understand was the purpose of those

meetings?

A He met with lawyers from Privinvest --

MR. BINI:  Objection.

A He met with lawyers from --

THE COURT:  Are you objecting?

MR. BINI:  Yes, Your Honor.

THE COURT:  Read the question back, Madam Reporter.

(Whereupon, the record was read.) 

THE COURT:  You're asking for his understanding.

Overruled.

You can tell what your understanding of the

meetings.

A The meetings were to meet with lawyers and other people

from Privinvest towards the real estate envision so they can

account and finalize all the agreements related to these

different investments between Privinvest and these companies

related to Mr. Rosario.

Q In your discussions with Mr. Rosario, did he ask

Privinvest to make these investments in exchange for doing

anything relating to the three projects?
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A No.

Q Did you or anyone from Privinvest offer to make these

investments in exchange for Mr. Rosario taking some action in

connection with the three projects?

A Never.

Q When you forwarded the invoices from Mr. Rosario to

Mr. Allam, were you thinking about defrauding investors?

A Never.

Q Were you thinking about sending money to or from the

United States?

A No.

Q Were you thinking about the United States at all?

A No.

Q Did there come a time when you found requests like this

aggravating?

A A lot.

MR. SCHACHTER:  Your Honor, we will offer Government

Exhibit 5095.

THE COURT:  Any objection to 5095?

MR. BINI:  No objection.

THE COURT:  Admitted.

(Government Exhibit 5095, was received in evidence.) 

THE COURT:  You may publish it.

(Exhibit published.) 

Q And is this relating to that same company plot email?  
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  4510BOUSTANI - DIRECT - MR. SCHACHTER

MR. SCHACHTER:  Mr. McLeod, can you show

Mr. Boustani the email?  Can we go to the top.

Q Do you see your email to Mr. Allam?

A Yes.

Q And you wrote:  So enough.  Next month please don't

forget me -- forget to send me the computer reports for all of

them.  They are driving me mad with their stuff.

Do you see that?

A Yes.

Q When you mentioned computer -- you said send me the

computer reports.  What were you talking about?

A The proof of payment.

Q And when you said, They're driving me mad with their

stuff.  What did you mean by that?

A The Mozambicans are driving me mad with these agreements,

because I had other important things to do.

MR. SCHACHTER:  Your Honor, I don't know if this is

a -- I'm about to move to a different subject, I don't know if

this is a perfect time for a break.

THE COURT:  How much longer do you envision having

with this witness?  You said you needed a full day.

How late do you think you've have to go?

MR. SCHACHTER:  That remains my assessment.  I'm

hopeful to conclude by the end of the day.

THE COURT:  By what time do you envision finishing?

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4511PROCEEDINGS

MR. SCHACHTER:  It's a little bit difficult --

THE COURT:  I know, but I'm asking the question,

give me your best estimate.

MR. SCHACHTER:  My best estimate will be 5:00, Your

Honor.

THE COURT:  All right, we'll take a ten-minute

break, ladies and gentlemen of the jury.

And if you're willing to go past 5, we're willing to

go past 5.

So you can give me a sense of that when you get

back.  Take a ten-minute break now.  Thank you.

(Jury exits the courtroom.) 

THE COURT:  The jury's left the courtroom.

Mr. Boustani, if it's appropriate, marshals, you may

join your counsel briefly.

You may be seated, ladies and gentlemen.

Do we have any procedural issues to address outside

of the absence of jury?

MR. JACKSON:  No, Your Honor.

MR. BINI:  Your Honor, we just -- the government

wanted to inquire on your anticipation of when we might be

able to begin closing arguments?

THE COURT:  How long is your redirect?

MR. BINI:  Cross.

THE COURT:  Cross.  How long is your cross?
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MR. BINI:  I'm going to try to keep it as tight as

possible.

THE COURT:  I know you are, but you didn't answer my

question.  How long is it going to be?

Tell me how long your cross is going to be, and then

I'll ask Mr. Schachter, Mr. Jackson, and their colleagues how

long their redirect is going to be, then I can probably answer

your question.

MR. BINI:  Yes, Your Honor.

THE COURT:  See what happens when you ask the wrong

question?

See, I used to do what you guys do, not as well, but

I used to do it.

How long is your cross going to be?

MR. BINI:  I'm going to try to keep it to an hour,

but I guess I have to wait to see what the rest of the direct

is going to be.

THE COURT:  You're going to try to keep it to an

hour.

MR. BINI:  So two hours to be safe.

THE COURT:  Try to keep it to two hours, okay.

I feel like I'm at the UJA conference.  Try to keep

it to three hours.

I went to an LDF fund raiser the other day, you

know.
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All right, ten minutes.

MR. BINI:  Thank you, Your Honor.

THE COURT:  Not your cross, the break.

(A recess was taken at 3:05 p.m.) 

THE COURTROOM DEPUTY:  All rise.

Judge Kuntz presiding.

THE COURT:  We have the appearances.

The defendant will be produced.

Do we have any issues to discuss before we bring the

jury in?

(Defendant enters the courtroom.) 

MR. BINI:  Not from the Government, Your Honor.

MR. JACKSON:  Not from the defense, Your Honor.

THE COURT:  Okay.  Bring the jury in.

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of

the jury.  Please be seated.

Please be seated, members of the public.  

We're going to continue -- be seated, Mr. Boustani.

We're going to continue.

Just so you know, for planning purposes, I've spoken

with the attorneys.  You've heard Mr. Schachter state that he

anticipates finishing about 5:00.

Outside of your presence, I believe, and in the

presence of the Court and opposing counsel and Mr. Boustani,
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Mr. Bini indicated that his cross-examination of Mr. Boustani

will take between one and two hours.  We're going to do that

tonight, okay?  So we'll take a break so you can make a call.

If you have something that absolutely makes it

impossible try to resolve it, because if we get through, if we

get through, I hear you, I've got my hard stop at 5, I've been

very good about that, however, you know, as they say I'm

offering you, and you can talk amongst yourselves about this,

the timing issue when we go back, we have Mr. Bini's -- well

the government, whoever does it, their cross.  Then we'll have

a very brief, and I mean very brief redirect, and then we'll

be done with this witness.

Does the defense have any witnesses after

Mr. Boustani?

MR. SCHACHTER:  No, Your Honor.

THE COURT:  You'll rest after that?

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  Okay.  So they will be done with the

witnesses.  And then if that's the case, is there any rebuttal

case?

MR. BINI:  The government doesn't anticipate one,

Your Honor.

THE COURT:  Okay.  That means that tomorrow morning

we'll start with summations, which we will have fairly tight

time limits, and then we have the jury charge, and then as we
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  4515BOUSTANI - DIRECT - MR. SCHACHTER

say in Brooklyn, Yous guys, will get the case, to begin your

deliberations tomorrow.

So think about that.  And maybe Mr. Schachter will

give a few minutes off his time.  And maybe Mr. Bini will give

a few minutes off and Mr. Schachter, and so we may not have to

be here much past 5.

Okay.  Let's go.

MR. SCHACHTER:  All right.  Thank you, Your Honor.

THE COURT:  You're welcome.

DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q Mr. Boustani, was Mr. Rosario the only person in

Mozambique that was making requests like the ones that

Mr. Rosario was making?

A No.

Q Did there come a time when you spoke to Mr. Safa about

setting some kind of budget or limiting the amounts that will

be paid for these kinds of requests?

A Yes, I called Mr. Safa --

THE COURT:  "Yes", is fine.

THE WITNESS:  Sorry, Your Honor.

THE COURT:  You answered the question.  Keep going.

Q Can you describe that conversation with Mr. Safa?

A So I said I was with Mr. Safa in Abu Dhabi at our

offices, and the discussion was about future, the way forward,
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this was I think mid-2014.  

So at that time we already knew -- we know the size

of the project we were doing in Mozambique.  

It was also the campaign of upcoming president,

Filipe Nyusi, so -- which also we have contributed to.

Q I'm sorry, Mr. Boustani, let me just cut you off.  

Can you just describe just the conversation about

setting the budget?

A So Mr. Safa told me that for the different activities,

investments, building the relationships, the lobbying of the

interests that they have, for all the things they are thinking

of for the long-run future in Mozambique, I accept the budget,

so I want you to know about it.

Q Okay.  

MR. SCHACHTER:  And then, Your Honor, may we publish

in evidence Government Exhibit 2607?

THE COURT:  You may publish.

(Exhibit published.) 

Q You write to Mr. Allam:  Rosario, I think there is still

a balance of $2 million.

Do you see that?

A Yes.

Q And what's that a reference to, the balance of

$2 million?

A Again, that's an internal communication between me and
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Mr. Allam, and this is internally there was a budget set for

potential investments with Mr. Rosario, and I think here I was

referring to 2 million he's asking.

Q Okay.  Now, are you familiar -- I think you mentioned in

your testimony a man named Renato Matusse.

Do you remember that?

A Yes.

Q And is he a professor?

A Yes, and he's the political advisor of President Guebuza.

Q Did there come a time when Professor Matusse asked you

about a proposal providing equipment relating to the

Proindicus project?

A Yes.

Q And very briefly what did he propose?

A He said that he had some equipment related to excavation

and other things.  And he said that if it's possible that

these -- this business that he has to participate or we can

engage, since we were getting lots of subcontractors, so if we

can engage this company where he's a partner in the project

with Proindicus.

Q Did he mention who his partners were?

A He told me they are like two ladies, I think.

Q And who did you then raise that request with?

A With Mr. Safa.

Q And what did he say?
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  4518BOUSTANI - DIRECT - MR. SCHACHTER

A He said, Fine.

MR. SCHACHTER:  I'm going to show you what's in

evidence as Government Exhibit 2340.

THE COURT:  You may publish it.

(Exhibit published.) 

Q And directing your attention to the bottom, do you see

that you were contacted by Ms. Isadora Faztudo.

Do you see that?

A Yes.

Q And writes that:  Renato Matusse asks me to send you my

email.

Do you understand that?

A Yes.

Q And then above that, there's a reference relating to an

invoice relating to EEZ infrastructure works in Mozambique.

Do you see that?

A Yes.

Q All right.

Now, were these payments made by Privinvest?

A I think so.

MR. SCHACHTER:  I'd like to, Your Honor, show what's

in evidence as Government Exhibit 5084.

THE COURT:  You may publish.

(Exhibit published.) 

Q Actually and this is to somebody called -- somebody

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4519BOUSTANI - DIRECT - MR. SCHACHTER

called Guilhermina Langa.

Do you understand that?

A Yes.

Q And I just want to situate you.

Can you look at this email, let's look at the top

email.

You wrote to that name, Guilhermina Langa:  Coming

today professor, no worries.

A Yes.

Q What is that a reference to, and who did you understand

Guilhermina Langa was?

A That's -- that's an email that Professor Matusse is

using -- was using.

Q And then looking at the top of the email, were you

forwarding a record of a transfer?

A Yes.

Q All right.

MR. SCHACHTER:  And then I'd like to now publish,

Your Honor, Government Exhibit 2351 in evidence?

THE COURT:  You may publish it.

(Exhibit published.) 

Q Do you see where also you have that same email address,

Guilhermina Langa:  Please see attached, and you wrote to

Mr. Allam:  A Account, too, please.

Do you see that?
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A Yes.

Q There's a reference to 150,000 and 300,000?

A Yes.

Q And does this -- we saw that name a moment ago.

Does this relate to the payments to

Professor Matusse?

A Yes.

MR. SCHACHTER:  Now, Your Honor, publish --

Q Do you recall the government published a summary chart in

which it said that the A Account was a reference to Armando

Guebuza.

Do you remember seeing that?

A I do.

MR. SCHACHTER:  Can we just put on the screen, Your

Honor, Government Exhibit 1703?

THE COURT:  In evidence, yes, you may publish it.

(Exhibit published.) 

Q And do you see where the government wrote:  Armando

Ndambi Guebuza A, and it said "60".

Do you see that?

A Yes.

Q Now, is that correct, that the A Account was relating to

payments for Armando Guebuza?

A Sorry?

Q Is that correct, that the A Account was for payments to
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Armando Guebuza?

A No.

MR. SCHACHTER:  Can we just turn back to the email

we had a moment ago that referenced A Account, Government

Exhibit 2351.

(Exhibit published.) 

Q Did this payment have anything to do with Armando

Guebuza?

A Obviously not.

Q Okay, can you just describe, again very briefly, what --

we see in the emails there's reference to an A Account.

Can you describe to the jury what that's a reference

to?

A So after sitting with, or during my discussions with

Mr. Safa, there's -- he told me about budgets that internally

he has decided to put from Privinvest profits, you know,

things not related at all to the projects for the future

things in Mozambique.

Not only he asked me for two things, which I, again,

confirmed with Mr. Naji Allam, since he's the one who manages

and runs the bank accounts with Privinvest.

He told me, Jean, just tell him -- because he knew

that I was an accountant, we were talking accounting

language -- he needs to know two things:  On which cost center

internally he books these payments.  So which -- every -- like
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every payment has a cost and a return, so he knows on which

cost entry he books it.

Second thing, let him know if it is a short term or

a long term.  Meaning does he book it in the profit and loss

of the project for the current year, or if he books it in the

assets or the balance sheet of the company so it's a cost that

will be deferred to a different accounting years in the

future.  That's it.

Q And so what part of that is that the A Account?

A "A" means assets, means long term.

Q Is there a French bookkeeping term that references

something like an A Account?

A So when I met Mr. Naji Allam, it was in France, and on

his desk, by coincidence, so I was talking to him about --

THE COURT:  Is there a French accounting term that

references an A Account, and if so, what it is?

THE WITNESS:  Sorry, Your Honor.

A It's called Livret R.

THE COURT:  Would you spell that for the reporter?

THE WITNESS:  Livret is L-I-V-R-E-T, and R is A.

THE COURT:  Next question.

Q Did Professor Matusse ever tell you that he would do

something for Privinvest in exchange for this payment, beyond

these excavation services?

A Never.
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Q Did he, in fact, ever provide these excavation services?

A No.

Q What happened?

A It didn't happen.  Ultimately, later on I see him, and he

tells me that, Look, what -- I have, I recall a ruby mine.  So

this investment I will -- I mean I give you shares, I give

Privinvest shares in this ruby mine that I have.

Q Did you discuss that with Mr. Safa when Professor Matusse

told that to you?

A I did.

Q And what did he say?

A He said, Jean, drop it, but let's see whatever documents

he will show; whatever he can send you, take it and give it to

Naji Allam.

Q And after that, did Professor Matusse ask Privinvest for

more money?

A He did.

MR. SCHACHTER:  Your Honor, we will offer Government

Exhibit 2740.

THE COURT:  Any objection?

MR. BINI:  No objection.

THE COURT:  You may publish.  It's admitted.

(Government Exhibit 2740, was received in evidence.) 

(Exhibit published.) 

Q Is this an email you received from Professor Matusse?
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A Yes.

Q And he references a show of the Armada in Pemba.

What's that a reference to?

A So this in March 2014.  I was in Pemba, which is a city

north of Mozambique, and Privinvest at that time and the

Mozambican armed forces we did a show, a demonstration in

front of the President Guebuza, upcoming President Filipe

Nyusi and lots of Mozambican officials about the different

things that are now in operations.

Q And in this email it says:  Professor Matusse asked for

Privinvest to pay him $750,000?

A Yes.

Q And what -- who did you forward that to?

A To Rosario.

Q And you wrote:  Look at this, abnormal, it is Matusse.

Why did you write that?

A Because I find it abnormal.

Q Why?

A It's like someone had a need for some -- someone had a

need for some time, and suddenly I get an email saying, How

about you send me $750,000.  So abnormal.

Q Did Privinvest make this payment to Professor Matusse?

A No.

MR. SCHACHTER:  And I'll just show you -- Your

Honor, we'll offer Government Exhibit 2810.
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THE COURT:  Any objection?

MR. BINI:  No objection.

THE COURT:  Admitted.

You may publish it.

(Government Exhibit 2810, was received in evidence.) 

(Exhibit published.) 

Q Just very briefly, there's a reference to Sergio

Namburete and -- is this also -- you see where it references

the A Account?

A Yes.

MR. SCHACHTER:  You can take that down.

Q Did there come a time when you learned that Mr. Rosario

opened a bank account in Abu Dhabi?

A Yes.

Q Did he tell what you the purpose of that bank account

was?

A He said for his private and private business activities.

MR. SCHACHTER:  And, Your Honor, may we publish in

evidence Government Exhibit 5100?

THE COURT:  You may publish.  It's in evidence.

(Exhibit published.) 

MR. SCHACHTER:  And focusing on the top half of that

document, Mr. McLeod.

Q In this email, does Mr. Rosario send you information

about his account in Abu Dhabi?
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A Yes.

Q And then he writes:  Please find the details of my

account for you to start pumping flooding and pushing.

Do you see that?

A Yes.

Q What was your understanding of what he meant by that?

A He wants money.

Q To your knowledge, did Privinvest ever send money to that

account?

A Not to my knowledge.

Q Now -- 

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q After the EMATUM transaction closed, did Privinvest set

up meetings in Mozambique with other governments?

A Yes.

Q What other governments?

A France and Germany.

Q Can you -- what efforts were made to set up a meeting in

Germany?

A So we, based on the requests of President Guebuza, we

started at first lobbying with the German officials in order

to organize top-level state-to-state relationship and visit

between the two countries.

Q And let's talk about France.  

Did Privinvest organize a state visit for
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President Guebuza to France?

A Yes.

Q And who -- who did President Guebuza meet during that

visit that Privinvest arranged?

A He met his counterpart, the president of France, François

Hollande.

MR. SCHACHTER:  Your Honor, we'll offer -- 

Q And were photographs taken of that visit of

President Guebuza and President Hollande?

A Of course, they came to our shipyards in France.

Q I should have asked that.

Where did that meeting take place?

A At our shipyard in Cherbourg.

Q And was Mr. Safa there as well?

A Of course.

Q And was there a photo taken of Mr. Safa,

President Guebuza, and President Hollande at the CMN shipyard

in France?

A Yes.

MR. SCHACHTER:  Your Honor, we'll offer Defense

Exhibit 152.

THE COURT:  Any objection?

MR. BINI:  No objection.

THE COURT:  Admitted.

Publish the photo.
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(Defense Exhibit 152, was received in evidence.) 

(Exhibit published.) 

Q And can you just tell us what we're seeing in this

photograph, Mr. Boustani?

A So this is a photo at our shipyard in France, in

Cherbourg, which is Constructions Mécaniques de Normandie,

CMN.  

I will start from the left part of the photo.

So the gentleman there with the white glove is

Mr. Iskandar Safa.

Next to him is President Guebuza.

Next to President Guebuza is President François

Hollande.

Behind President François Hollande is Michael Lee.

May his soul rest in peace, Mr. Boulos Hankach.

Next to President François Hollande is minister

Arnaud Montebourg, who is the Minister of Economy in France at

that time.

Q What is being handed to President Guebuza in this

picture?

A This is -- it was a EMATUM project, and at that time it

was sort of visit to bless the project and start it.  And it's

called the cutting ceremony, first steel cutting ceremony.  

And you can see we did this operation, and this

is -- how to say it in English -- it's coque -- it's like
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sample of the boat, I mean a -- a drawing of the boat of the

metal of the boat which is given as souvenir to both

presidents.

MR. SCHACHTER:  All right.  You can take that down,

Mr. McLeod.

Q Prior to President Guebuza's state visit to France, did

Minister Chang, as well as the director general of the

Mozambican Secret Service, travel to France to prepare for

that visit?

A Yes.

Q And were photos taken of that visit by Minister Chang --

and was Mr. Rosario and Isaltina Lucas were they also present?

A Yes.

Q And were photos taken of that visit?

A Yes.

MR. SCHACHTER:  Your Honor, we'll offer those

photographs as Defense Exhibit 138.

THE COURT:  Any objection?

MR. BINI:  No objection.

THE COURT:  Admitted.

You may publish it.

(Defense Exhibit 138, was received in evidence.) 

(Exhibit published.) 

Q And can you tell us what's shown in this photo?

A So that's also in our shipyard -- in our shipyard in
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France, CMN.

The man in the middle so -- is Minister Manuel

Chang.

Next to him on the left is also my colleague, may

his soul rest in peace, Mr. Boulos Hankach.

MR. SCHACHTER:  Can we turn to the second photo,

Mr. McLeod?

Q Is that a picture of Manuel Chang?

A Yes, that's Minister Manuel Chang at our shipyard.

Behind him there is a DV15 boat.

MR. SCHACHTER:  And then the third photo,

Mr. McLeod?

Q And what's shown in this photograph?

A Third photograph, because part of the visit was to

organize President Guebuza's visit to France, so here in this

photo, from the left this is Minister Manuel Chang.  

Next to him is French Prime Minister, Bernard

Cazeneuve.

Next to him is Madam Isaltina Lucas, who was the

national director of treasury.

Then there's a lady who is the assistant of

Minister Cazeneuve.

And then next to her is Mr. Antiono Carlos do

Rosario.

MR. SCHACHTER:  You can take that down, Mr. McLeod.
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Q When you were with Mr. Chang in France, did he speak to

you and Mr. Safa about his plans?

A Yes.

Q What did he say?

A So in part of -- we're sitting, we're socializing, having

dinners.

So part of the discussion was like, What about the

future?  And one of the question was, that we were talking

like, we're asking Minister Chang, So what are his future?  So

he said that he will be -- I mean, once the elections come and

the new president, Nyusi, he's president, he doesn't believe

he will continue being minister of finance, because he's

tired, he's been doing it for may be two decades.

Q And what he did he say he was going to do outside of

government?

A So he said that he had already like a business.  He had

bank businesses.  And then also he had a consulting business

and he was planning to open a bank.

Q What, if any, discussions did you with Minister Chang on

the subject of the sovereign wealth fund that Mr. Pearse had

proposed?

A So we told Minister Chang that we have already started

Palomar, so which is we want also to make it a bank.  So maybe

it might be smart to do something together, maybe get the bank

together in Mozambique.
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We also spoke about the sovereign wealth fund was

the idea that I spoke about, that it become possible.  He

liked to help.  And we said that it becomes part of the

financial industry there that it can be part of something we

can do together.

And I also we spoke about offsets.  That was the

subject -- I don't know if I have time to talk about.

THE COURT:  You don't.

MR. SCHACHTER:  Your Honor, may I --

THE COURT:  You don't.  Let's keep going.

THE WITNESS:  Okay.  Sorry, Your Honor.

A So another very strategic important subject called

offset.  And he said also that he -- he wanted to run for to

be a public member or a congressman.

Q What, if anything, did he say about costs relating to a

business that he was starting?

A So he said -- so he said, All these things are

interesting things.  We can do this together.  So what do

you -- what do you perceive?  What do you perceive?

So he said that maybe we can start things together.

So if you want, I can launch all the process, you know.  And

if you want to fund this or make some kind of payments related

to this thing, I mean I'll help you, I have a firm.  I have

already a team.  I can hire people so we can advance on these

things and acquire the banking license.
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Q How did Mr. Safa respond to Mr. Chang?

A He told him, Good.  And also for your -- for the

congressman campaign also, we will be happy also to support.

MR. SCHACHTER:  I'd like to publish, Your Honor, in

evidence Government Exhibit 5089?

THE COURT:  You may publish.

(Exhibit published.) 

Q Turning to the -- well, in the middle, you see where you

sent an email to Mr. Rosario and you wrote Thyse International

Incorporation.

You see that?  It says $5 million consulting fees?

A Yes.

Q Why did you write that to Mr. Rosario?

A So whatever we spoke with Mr. Chang, I told Mr. Chang

that I will be talking to Mr. Rosario about all this because

he's my focal point, and Chang was saying that that's the

Secret Service, you know, so better not to -- I mean, there's

nothing to hide anyway.  He said, Absolutely, there's no

problem.  Talk to Rosario.  And I mean there's -- it's

absolutely no problem.

So here he said then, Mr. Chang, I'll be sending you

the information through Rosario.

So that's why I was sending -- communicating this

email with Mr. Rosario.

Q And you mention an invoice.
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Why are you mentioning an invoice in your email to

Mr. Rosario?

A So Mr. Rosario sends me this information that was given

to him by Mr. Chang.  And at that stage, so during the dinner

with Mr. Safa, we asked, How much you think is needed for the

campaign and for the bank license and for the different

things, you know?  So he said, in his opinion, $5 million is

good.  So it's sufficient to starts the process.

So that's why when I got the information, so

Mr. Safa told me, Jean, just get an invoice also to put it in

our files.

Q Did you -- and you wrote -- Mr. Rosario said, Is this for

Pantero?

Do you see that?

A Yes.

Q And is that -- what -- what's Pantero a reference to?

A It's a nickname that I used to call Mr. Chang even

directly.  We used to joke about that.

Q We saw "shrimp king" earlier.  

Do you use a lot of nicknames?

A Yes.

Q All right.

Do you know if this 5 million-dollar payment was

made to this entity, Thyse International Incorporation?

A I think so.

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4535BOUSTANI - DIRECT - MR. SCHACHTER

Q Was it your money that was being paid to Minister Chang's

corporation?

A No.

Q Are you the one who decided that Privinvest would pay

Minister Chang this $5 million?

A No.

Q Now, did Minister Chang sign a guarantee of the

Proindicus project?

A Yes.

Q And that was approximately how many months before this

transaction -- this email that we just saw?

A I'm sorry, I don't -- it's not on the screen.

Q This is in October.  Was the Proindicus --

A Yes.

Q -- loan agreement in February?

A Yes.

Q Did -- at any time, did Minister Chang ask for this

payment in exchange for doing anything?

A Never.

Q And did Privinvest ask Minister Chang to do anything in

exchange for this payment?

A Nothing.

Q Now, was Minister Chang the only person in Mozambique who

needed to approve guarantees?

A No.

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4536BOUSTANI - DIRECT - MR. SCHACHTER

MR. SCHACHTER:  Your Honor, may we publish in

evidence Defense Exhibit 2024AT?

THE COURT:  Yes, publish.

(Exhibit published.) 

Q Do you recognize this to be a translation of the approval

by the Central Bank of Mozambique?

A Yes.

Q Relating to the Proindicus loan?  

Do you see that in the bottom of the page?

A Yes.

MR. SCHACHTER:  And if we can also, Your Honor,

publish Defense Exhibit 2025AT?

THE COURT:  In evidence?

MR. SCHACHTER:  In evidence, yes, sir.

THE COURT:  Yes.

(Exhibit published.) 

Q And do you recognize this to be a translation of the

Central Bank of Mozambique approval of the EMATUM loan?

A Yes.

Q Are you aware of any payments made by Privinvest to

anyone associated with the Central Bank In Mozambique?

A No.

MR. SCHACHTER:  You can take that down.

Now, may we publish, Your Honor, Government

Exhibit 252, in evidence?
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THE COURT:  You can publish it.

(Exhibit published.) 

MR. SCHACHTER:  And if we can look at the second

page, please.

And blow up from the middle of the page down.

Q Do you see where Mr. Allam wrote to you:  Is it possible

to get an invoice?  

This is October 17, 2013?

A Yes.

(Continued on next page.) 
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DIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q And what did you understand he was asking for?

A For the invoices of the different payments.

Q What did you understand was the reason -- did you have an

understanding as to why Mr. Allam was asking for invoices?

A First it was instructed to by Mr. Safa and, second, he

was doing his job as a chief accountant.

Q Now you wrote:  Will ask him, and you wrote, For

chopstick he said no.  Do you see that?

A Yes.

Q Is that name "chopstick" a reference to Minister Chang?

A Yes.

Q Sir, did you intend that to be offensive in any way?

A Not at all.

Q You wrote that Mr. Chang said no.  What -- how did you

get that understanding that Mr. Chang would not send an

invoice?

A Because I remember I called Mr. Rosario, I told him,

like, please tell Mr. Chang that we need an invoice.  Then I

get the answer from Mr. Rosario that minister said no.

He said that --

THE COURT:  You answered the question.  Next

question.

THE WITNESS:  Okay, your Honor.
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MR. SCHACHTER:  Yes, Your Honor.

Q By the way, did you use the same nickname when you were

speaking to Mr. Pearce?

A Yes.

MR. SCHACHTER:  Showing Government Exhibit 2427.

Your Honor, may I publish Government Exhibit 2427 --

THE COURT:  Is it in evidence?

MR. SCHACHTER:  -- in evidence?  

Yes, Your Honor.

THE COURT:  Yes.

(Exhibit published.) 

Q Did you ever discuss with Mr. Pearce any payments to

Minister Chang?

A No.

Q Was this some kind of code word that you were using for

Mr. Chang?

A No.  Even this name was given by Mr. Teofilo Nhangumele,

he's the one that said nickname chopstick, not me.  But there

is no code.

Q Did you use similar nicknames to refer to other people

that you encountered in Mozambique?

A Yes.  Even I had a nickname.

Q What was your nickname?

A Crocodile.

Q What was your understanding as to why you were called
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Crocodilo?

A They used to call me like this because they say I'm very

thorough at my work, I'm very pushy and I want things done

like a crocodile.

Q We've seen emails in which you reference Mr. Armando

Guebuza Jr. as "croco," why is that?

A So he called me croco, I used to call him croco.

Childish words.  I apologize for all these.

Q Was there a nickname for Isaltina Lucas?

A Yes.

Q And what was that nickname?

A "Tres besos."

Q What does that means?

A Three kisses.

Q Why did you refer to her as -- in that -- using that

name?

THE COURT:  Be careful.

THE WITNESS:  Quickly, Your Honor.  So --

THE COURT:  Be very careful if it's quick.  Go

ahead.

THE WITNESS:  Thank you, Your Honor.

THE COURT:  You're welcome.

THE WITNESS:  In our culture when we meet a lady the

first time we shake hands, the second time when we know her we

kiss her three times.
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THE COURT:  And the third time, never mind.  Let's

go.  Come on.  We get it.  We get it.  Come on, it's getting

late.

MR. SCHACHTER:  Thank you.

THE WITNESS:  You're welcome.

MR. SCHACHTER:  Your Honor, may we publish again

Government Exhibit 2523?

THE COURT:  Yes. 

Q I'd like to focus on your email at the bottom where you

said to Mr. Allam, this is a reference to Mr. Allam's request

for invoices; is that correct?

A Yes.

Q You wrote we can't stop the transfers 'til then, we need

them happy clappy.  Do you see that?

A Yes.

Q Can you just explain to the jury what did you understand

was the reason why Privinvest was making these payments that

had been requested by people in Mozambique?

A So here this is the same invoice when Mr. Allam asked --

sorry, the same payment where Mr. Allam asked for an invoice.

Mr. Chang said that -- I mean, this is now like the prepayment

or like a funding that is given for all the different

activities, the bank and the different thing that I spoke

about.  So at this stage, why is there a need for an invoice

also like for his campaign as a Congressman.  So once the
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  4542BOUSTANI - DIRECT - MR. SCHACHTER

things are finished, of course it will be properly accounted

for and then there will be papers, which was the case, by the

way.

What I was trying to tell Mr. Allam here is, like,

one of the core things of the objective of the payments that

Privinvest was doing, like I described the coin thing, is like

building relationships, influence, lobbying, cementing our

position there.  So I was telling Mr. Allam, like, in my

opinion I don't think it's wise to wait and hold everything

until we get the paperwork done.  Of course, it is better that

if all these people are happy and we're moving forward with

building these relationships.

Q I'd like to now turn -- you can take that down.  I'd like

to turn your attention to after, long after the Proindicus and

EMATUM projects, so I'd like to focus on the spring now of

2014.  Okay?

A Uh-huh.

Q Did there come a time in the spring of 2014 when the

Director General of Mozambique Secret Service also asked

Privinvest to make a payment that he said was related to an

investment?

A Yes.

Q And what did he ask for?

A So also I was of course socializing with him, being

invited to dinners at the home --
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THE COURT:  What did he ask for?

THE WITNESS:  Sorry, Your Honor.

He asked for possible -- first of all, support for

the Secret Service operations, like President Guebuza also

said and, second, he said he had also projects and

investments, so he said if we'd be interested to participate

in these things.

Q Who did you discuss that with?

A Mr. Safa.

Q Tell us about that conversation.

A Similar to the other ones.  So Mr. Safa said that I will

allocate also budget for this potential investment and the

director of Secret Service of course, I mean it's important,

so it's important in terms that he is a person that will stay

in the country for a long time and the way of saying building

relationships.  So he told me fine, let us -- let him know

that we're okay in Privinvest, let us know what is the

project.

MR. SCHACHTER:  Your Honor, may I publish

Government's Exhibit 2753 in evidence?

THE COURT:  Yes, publish.

(Exhibit published.) 

Q And if you could just focus on the top half you see

Mr. Allam says, DG balance is 6.47.  And you wrote, DG for

EMATUM was eight.  Do you see that?
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A Yes.

Q This is April 1, 2014, and as we've seen the EMATUM

contract is August of 2013, so can you explain why you'd write

DG for EMATUM was eight, what does that mean?

A Like what I explained before, so what I'm talking here is

again, this is an internal communication between me and

Mr. Allam so I'm talking in accounting language, he's the

chief accountant, so again, Mr. Allam told me that he budgeted

per -- based on the instructions of Mr. Safa, he has budgeted

part of the profits of Privinvest, the EMATUM cost center that

8 million could be allocated for potential investments with

the Director General of Secret Service.

Q Did you understand that this payment to the director

general was related to any specific action that he would take,

or rather to develop a relationship?

A No.

THE COURT:  Counsel --

MR. SCHACHTER:  Your Honor, it was one or the other,

my question was poor, I'll rephrase.

Q Did you understand that the payment to the director

general was related to any particular action that he was to

take?

A No.

Q Were -- and this wasn't your money?

A No.
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Q And was it your decision to make the payment?

A No.

Q When you communicated the director general's request to

Mr. Safa, were you intending to defraud investors who would

purchase Loan Participation Notes?

A Of course not.

Q I'm not going -- 

MR. SCHACHTER:  Your Honor, may I publish

Government's Exhibit 2758 in evidence?

THE COURT:  You may publish.

(Exhibit published.) 

Q Mr. Boustani, this is an email about a week later on

April the 8th of 2014.  And what I'd like you to do is you

wrote:  125 for all for everything.

Less 60 still for A.

Total is 65.

Can you explain to the jury what that means and why

you wrote that?

A Yes.  So as I said, based on my discussions and my

meetings with Mr. Safa, so he allocated -- he told me Jean,

when we do projects in Mozambique and I've allocated from the

profits of Privinvest, I'm ready to allocate $125 million,

that's it, whether it's for short-term payments or investments

or long term ones.  And A, as I've said, we said that there

would be 60 for long term and 65 which you're going to book it
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on the same financial year of 2014.

And you can see then the spread here, because I

remember sitting with him and he's telling me, Jean, what are

the -- can you recollect, can you recall what are the

different payments that is done and to which -- what are the

different payments so we can put a list.  And that's why I put

this list you.  

Can see starting with Teo, what the 8.5 million

which -- 

Q Let me cut you off here because I think the jury is

familiar with a lot of these names at this point.

A Okay.

Q Can you focus on A:4 on account.  What is that a

reference to? 

A This particular four it was specifically related to --

this was the period of time of the campaign of FRELIMO party

of upcoming President Nyusi.  This 4 million was a payment to

the contribution to FRELIMO party from Privinvest for the

campaign election of upcoming President Filipe Nyusi.

THE COURT:  Let's go right through it.  

Teo, what was that for, the 8.5?

THE WITNESS:  Teo is Teofilo Nhangumele.

THE COURT:  What was that for?

THE WITNESS:  This was, Your Honor, the arrangement

fee that was paid for Proindicus fee for him.
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THE COURT:  Bruno:  8.5, what was that for?

THE WITNESS:  This was Bruno Langa, Your Honor, that

also the Proindicus, it was the 5 percent, 17 million split

between both of them.

THE COURT:  Chopstick 7:  Who was that and what was

that you for?

THE WITNESS:  Chopstick is the Minister of Finance,

Manuel Chang and again, Your Honor, this was a budget.  So not

all of this was paid.  Part of it for Congressman campaign and

for his consulting company.

THE COURT:  These are all budgeted amounts, right,

or paid amounts.

THE WITNESS:  No budgeted, Your Honor.

THE COURT:  All right.  Next.  Esalt, who is that 3,

and what's that for?

THE WITNESS:  Esalt is Isaltina Lucas.  This was the

budgeted amount.  Some of it was paid for a company related to

her brother, who was the manager of the Maputo port and it was

to establish the Mozambican maritime authority.

THE COURT:  Ros:  15.  What is that?

THE WITNESS:  Ros is Antonio do Rosario and we put a

budget of 15 and not all of it was paid, but it all went to

investments in real estate with -- 

THE COURT:  Ros 2:1, what was that for?

THE WITNESS:  Ros 2:1 is Rosario Mutota who was the
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partner of Teofilo Nhangumele, in the initiation of the

company called Mulepe that was going to be the division of

Privinvest at the beginning.

THE COURT:  Prof: 1, what was that for.

THE WITNESS:  Prof, this is Renato Matusse and we

just saw that, Your Honor, that's the 1 million payment that

went for the ruby mine eventually.

THE COURT:  Euge:  1, what was that?

THE WITNESS:  Euge:  1, this is Eugenio Matlaba,

this is the CEO of Proindicus.

THE COURT:  Inro:  1, what was that?

THE WITNESS:  Inro, that's Armando Inroga, that's

the foreign minister of the government of Mozambique.  This

was for the offset program.  If you allow me to talk about,

Your Honor, for five minutes --

THE COURT:  All right.  DG:  13, what was that?

THE WITNESS:  DG is the former head of the Secret

Service, Mr. Gregorio Leao.

THE COURT:  Next one, NUY: 2 (which we did for the

sums of I sent you 10 days ago.)   

What was that?

THE WITNESS:  This is current President Filipe Nyusi

and this was for his political campaign.

THE COURT:  Below that it says:  All done except:  5

still for DG (which we will split 1.7/1.7/1.6.  What's that?
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THE WITNESS:  So all I'm saying, all done except --

so I'm saying all this above budget is okay and except

approved by Mr. Safa.  There were question marks about these

two bottom what I'm saying here.

THE COURT:  And below that, And 2 for Esalt, what's

that?

THE WITNESS:  Same.  It was a question mark because,

Your Honor, none of these people demanded anything, nobody

asked for nothing and we did not offer this was --

THE COURT:  Tell me what it was for, that's all.  

You answered my questions.  Go ahead.

THE WITNESS:  I did answer?

THE COURT:  You did answer all the questions I had.

THE WITNESS:  Yes, Your Honor.

BY MR. SCHACHTER: 

Q Now, Mr. Boustani, as you described, broadly these people

would come to you and say that they had investments or

businesses that they wished Privinvest to invest in; is that

correct?

A Yes.

Q Do you know for a fact whether that money went to those

particular businesses?

A No, I don't know.

Q Was it your decision to make any of these payments?

A No.
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Q Were any of these payments your money?

A No.

Q What did you understand was the reason why -- withdrawn.

THE COURT:  Whose decision was it?

THE WITNESS:  The owner of Privinvest, Mr. Safa.

THE COURT:  Okay, go on.

Q Did any of these people when they were asking -- when

they were requesting these payments, did they say we want this

in exchange for us to do something?

A None of these people ever ask for anything and never ask

for anything in exchange of anything, a penny in exchange of

the project or nothing.

Q Did you, or to your knowledge anybody from Privinvest,

offer money in exchange for them taking some kind of action?

A Same, neither Iskandar Safa, Akram Safa or Privinvest or

myself offered a penny in exchange of securing a project.

Q What did you understand was the reason why Privinvest was

making these payments?

A As I said before, I go back to the coin story two sides;

one of it is maybe good investments because the logic was

there, the other part of it is as simple as that, building

relationship, building influence and lobbying.

Q What, if any, difference did you see between these

payments and political contributions in the United States or

in other countries?
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A I mean, I receive The New York Times at jail and I see

that there is also here in this country companies pay millions

and billions of dollars for political campaigns and I've seen

also where they contribute to Congressmen or senators, et

cetera and then in turn they get projects and contracts, so I

think it's exactly the same.

Q Were you -- as you had involvement in these payments,

were you thinking of defrauding investors in the projects when

you participated in these payments?

A Never.

Q Were you intending to conspire with anyone to launder

money?

A Never.

MR. SCHACHTER:  You can take that down, Mr. McLeod.

Q I want to briefly discuss with you the MAM project.  Did

you have discussions with President Guebuza about building a

shipyard in Mozambique?

A Yes.

Q What were your thoughts on whether it was a good idea to

build a shipyard in Mozambique?

A It was the crown jewel of the master plan of this blue

economic strategy we were discussing about.

Q Very briefly, what did you see as the merits of that

project?

A Privinvest is just not a contractor for Mozambique.

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4552BOUSTANI - DIRECT - MR. SCHACHTER

Privinvest is a partner.  Privinvest is giving and selling an

industry, a know-how.  It is not a dream or fantasy to have a

boat made in Mozambique.  We can do it, it is there, it is

simple and we are there to help Mozambique to do that.

Part of the thing that I also spoke about here, and

I'll go very, very, very fast, which is the offset.  Legally

there is a concept called offset, which South Korea and I

talked to after the Korean War and the Second World War

Samsung, Hyundai, Kia, all these big Korean brands today exist

because of offset.  Offset is when a country legally ask

foreign contractors or foreign companies to reinvest the part

of the value of their contracts and strategic industries,

which is good for the future.  This is how Hyundai and Samsung

and all these companies in Korea were created and made the

growth of Korea.

We proposed exactly the same thing for Mozambique,

and I pushed for it and President Guebuza was excited about

all this.  President Nyusi is aware it.  We told Minister

Luísa Diogo about it.  He was the minister of planning

economy.  And I said, please pass, please pass the offset law.

It's so easy to pass and then the shipyard that we will do, it

will produce boats and then based on the offset law that will

oblige foreign countries like China, for example, to buy boats

from Mozambique.  So the business plan or the idea becomes

very simple to achieve.  It is not -- it will become very
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successful.

Q What would be the connection between why would China --

if an offset law is passed in Mozambique, why in your view

would China then be buying boats from Mozambique?

A Because the offset law is simple.  I, Mozambique, import

and buy a lot of things of China, so you, China, you have to

buy and you're obliged to offset whatever I'm buying from you

with things that I produce locally and that you need.  China

needs a lot of boats and this was a tremendous unique

opportunity.  So since we do boat made in Mozambique with the

offset law, China will be obliged to buy and then you're

talking here hundreds and thousands of boats.

Q Now in connection with raising a financing to build what

became the MAM shipyard, were there discussions with Minister

Chang about signing a guaranty?

A Of course not.

MR. SCHACHTER:  Well, Your Honor, we'd like to offer

Government Exhibit 2748.

THE COURT:  Any objection?

MR. BINI:  No objection.

THE COURT:  Admitted.  Publish.

(Government Exhibit 2748, was received in evidence.) 

Q This is an email -- start at the bottom, March 31, 2014.

Mr. Rosario wrote to you about speaking to go Pantero.  

Do you see that?
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A Yes.

Q And that's a reference to Minister Chang?

A Yes.

Q He says, It's going to be received by the "Chefe."

A Yes.

Q Who is that a reference to?

A That's chef, means the big boss, the president, President

Nyusi.

Q Why did you refer to him as the chef?

A They used to call him chef.

Q And then let's move up to the next email.  You wrote:  So

he knows from you that chef saw me in Pemba and he wants the

maintenance centers together with the Minister of Defense.  

Do you see that?

A Yes.

Q Can you describe again, very briefly, what's that a

reference to?

A So I was in Pemba, I met President Guebuza, I met

Minister of Defense, current minister -- current president

Filipe Nyusi when we did the Pemba demonstration and here I

was talking to cement the issue of MAM and the issue of

shipbuilding, the offset, the export, the know-how, the boats

made in Mozambique.  And we said we need to do MAM

immediately.  And at this stage of course Minister Chang --

why I'm asking this question here, Minister Chang would not do

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4555BOUSTANI - DIRECT - MR. SCHACHTER

anything or would not sign a guaranty or would not engage in

this unless of course he does his homework and unless he gets

instructions from the president.

Q Let me pause you there.  So this is March 30th of 2014

and the minister is being reluctant to sign the guaranty

relating to the MAM project; is that correct?

A He was refusing.

Q Is that just a number of months after Privinvest had paid

$5 million to his company?

A Yes.

Q And still he's saying that he will not sign the guaranty

unless directed to do so by the president; is that correct?

A Yes, he's doing his job.

Q And I'd like to direct your attention to the top email,

and Mr. Rosario said, he said, that the chef called him

tomorrow and promised to implement, if ordered to.  

Do you see that?

A Yes.

Q That's a reference to Minister Chang saying that he'll

only sign the guaranty if the president tells him he must?

A Absolutely.

Q And this is about five months after Privinvest had

paid -- made this payment to his corporation?

A Absolutely.

MR. SCHACHTER:  You can take that down.
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Q On the subject of revenue, did you expect that the MAM

shipyard would generate revenue, just yes or no?

A Of course, yes.

MR. SCHACHTER:  Your Honor, we'll offer Government

Exhibit 2760.

THE COURT:  In evidence?

MR. SCHACHTER:  No, Your Honor, we're offering.

THE COURT:  Any objection to 2760?

MR. BINI:  No objection.

THE COURT:  Admitted.  You may publish.

(Government Exhibit 2760, was received in evidence.) 

(Exhibit published.) 

Q Focusing you very quickly, Mr. Boustani, on you reference

a master plan sent by Rosario and it says that the estimated

work is at 40, lots of zeros, for the next five years.  Then

it says, if MAM takes only 5 percent of that.

Can you describe to the jury what you're talking

about in this email?

A Again, like all the previous projects, each and every one

of the projects of Mozambique was done based on facts, on

rationale, on economic values and projects that are on the

table, not fantasies.  $40 million, which I'm referring to it

here and today it is even more, is the amount that the foreign

oil and gas companies are going to inject in Mozambique to

build all the offshore maritime infrastructure.
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Q Let me pause you there.  You mentioned a master plan, is

that actually a reference to a document?

A Absolutely.

Q What is that document?

A So it is a master plan done by foreign consultants for

the national oil and gas company of Mozambique, EMH.

Q What did that describe about estimated work in

Mozambique?

A The number that it estimated that at least it would be

40 billion-dollar.

Q What did you mean in the next paragraph?

A So the next paragraph, because here I was trying to

tell -- I think I'm talking to Ms. Subeva, who was working on

the business plan, so because when I'm sitting with the

president, when I'm sitting with ministers, when I'm sitting

with decision makers we don't talk details, we just look at

the big strategic picture and when we see the rationale is

there we say, okay, it's logic, it makes sense, this is it, we

move.  The details goes to people who know more in details.

So here what I was trying to tell Ms. Subeva, for

your business plan we know that there is $40 billion that will

be spending in maritime offshore works.  So as a conservative

figure, if you take only 5 percent of it, which has to be

allocated to a national Mozambican company, this is the whole

idea behind it, MAM, that will be specialized in doing all
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these offshore maritime works and engineering and shipbuilding

and maintenance, so -- and taking a minimum profit margin of

10 percent, if you do the math that's a net operating profit

of $200 million, for example.  So it's extremely conservative

and it makes sense.

MR. SCHACHTER:  You can take that down Mr. McLeod.  

Q I'd like to move to a different subject.  Did there come

a time when you talked earlier about a payment that was made

to Surjan Singh, do you remember that?

A Yes.

Q Did there come a time when Privinvest wanted to ask

Mr. Singh to repay the money that it had paid to him?

A Yes.

MR. SCHACHTER:  And, Your Honor, we'll offer

Government Exhibit 3100.

THE COURT:  In evidence?

MR. SCHACHTER:  No, Your Honor, it's a version of it

is, but not this one.

THE COURT:  Well, we're talking about this

particular document, we don't do versions here.

MR. BINI:  No objection.

THE COURT:  Any objection?

MR. BINI:  No, Your Honor.

THE COURT:  Admitted, publish.

(Government Exhibit 3100, was received in evidence.) 
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(Exhibit published.) 

MR. SCHACHTER:  Thank you, Your Honor.  

Q Mr. Boustani, I think we've seen in this trial before

this email from you to Mr. Pearce at the bottom where you

wrote the amount $4.2 million and then you wrote residency

visa purposes and you even asked for about $19,000.  

Do you see that?

A Yes.

Q Then Mr. Pearse says will convey the message this a.m.  

Do you see that?

A Yes.

Q What did you tell Mr. Pearce you wanted?

A Simple.  At that stage so now we are in August 2015,

obviously Mr. Singh did not join.  He said he would come and

join Palomar.  And when I asked Mr. Pearce, so wait a minute,

where is Mr. Singh?  And the whole payment that he has

received from Privinvest was in order to recruit him and to

compensate him for all these millions he will lose of his

shares and things.  Then he tells me, of course sometimes I

was busy, I was traveling, I was in Angola, I was in Nigeria,

so at that time particular time I remember him well, so I said

is he coming or not?  He says no.  I said, well let him pay

back the money.  

And sent him these details because I got these from

Najib Allam, Najib included whatever the cost of visa that we
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have done because he's not coming any more so even to

reimburse us for the cost of the visa was $19,000.

Q What did Mr. Pearce say -- what did Mr. Pearce say in

response and what did you tell him that you wanted to do?

A He said he will talk to Mr. Singh so he can pay back the

money.

Q And did there come a point in time where you talked to

Mr. Pearce about sending a letter to Mr. Singh's Credit Suisse

email account?

A Yes.  Because I saw it dragging, I was getting upset and

nervous.  I said that he needs to pay back and I will send an

email to him and simply tell him send back the money please.

Q And why -- where were you going to send that email?

Where did you tell Mr. Pearce you were going to send that

email?

A Credit Suisse.

Q And why would you -- why would you send a letter asking

for this repayment of funds to Mr. Singh's Credit Suisse email

account?

A I have nothing to hide.

Q Did you understand that Credit Suisse may see that email

if it was sent to Mr. Singh's Credit Suisse email account?

A Maybe.

Q What did Mr. Pearce say in response?

A He told me take it easy, please, and let him -- he will

GEORGETTE K. BETTS, RPR, FCRR, CCR
Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4561BOUSTANI - DIRECT - MR. SCHACHTER

deal with it and he will even draft a letter that he knows,

you know, being ex-banker and a lawyer so he knows a lot

better how to draft it and he'll take care of it.

Q Okay.  Different subject.  By the beginning of 2015, were

Proindicus, EMATUM or MAM generating any significant revenue

at that point in time --

A No.

Q -- in 2015?

A Sorry.  No.

Q And what did you understand were the reasons for the

delays in generating revenue of those entities at that time?

A Micro economy crash, political internal struggles.

Q Can you describe the political internal struggles.  The

jury has heard the economic issues.

A President Guebuza asked me to support President Nyusi's

campaign, FRELIMO was the party inside that they had different

fractions and unfortunately politicians sometimes they fight

like kids also.  So, President Nyusi becomes president and

then the deal was supposed to be that President Guebuza is the

ruler of the party.  And then suddenly there was some kind of

a coup and President Guebuza is ejected from the party.

From that moment onwards, anything related to

President Guebuza, unfortunately, including the projects,

which is in my opinion such a shame because the projects are

not for Guebuza, the projects are for Mozambique as a country,
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there was a big hypocrite campaign and sabotage campaign that

was going on against all these projects from the current

administration.

Q All right.  Very briefly did -- this is -- Privinvest has

already been paid for these projects at this point in time; is

that correct?

A Absolutely.

Q Did Privinvest take steps to try to assist these projects

to generate revenue?

A I did all that I can.

Q Are you familiar with somebody name Jean Loup Pinet?

A Yes.

Q Very briefly can you describe to the jury who that was?

A Jean Loup Pinet is an ex-senior officer in the French

Special Forces and we hired him on purpose so he can help

Proindicus start drafting tactical plans that can be offered

to the oil and gas international companies there, so because

he's a professional and he knows how to present it so they can

hopefully sign private security deals between Proindicus and

these companies, despite the fact that Proindicus already had

council of minister exclusive concession given to them that

they are the only company that can do private security in

Mozambique.

Q And did Privinvest also contribute money to the operating

expenses of these companies?
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A Of course.

Q Did there come a time when it became necessary to

restructure the Proindicus EMATUM and MAM loans?

A Yes.

Q And what was your role, your role individually in that

restructuring process?

A My role was simply just to push, try as much as I can

whenever I'm asked to do to call the different politicians in

Mozambique to push them to like, please, I mean, it would be a

disaster if you let this project fall.  They cannot fall, they

should not fall, so I just was pushing on that.

Q Let me cut you off.  Did you have any role in structuring

any restructuring plans?

A No.

Q Did Palomar?

A Yes.

Q All right.  Now you have heard evidence during this trial

about whether the IMF new about the Proindicus loan.  Do you

recall that?

A Yes.

Q Did you have communications with Credit Suisse about

whether the Proindicus loan would be made public?

A Yes.

Q And did you have discussions regarding a public launch of

the Proindicus project?
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A Yes.

Q And what were your discussions with Credit Suisse on the

subject of making the Proindicus loan public after that

launch?

A I told Credit Suisse we're making a big show to present

the system to the Mozambican people and to everyone, which we

did, and then from that day onwards do whatever you want.

MR. SCHACHTER:  And, Your Honor, may I publish in

evidence Defense Exhibit 9070 in evidence?

THE COURT:  It's in evidence, you may publish.

(Exhibit published.) 

Q Do you see this photo?  What is this photo of?

A This is my colleague Peter Kuhn who came here.  This is

on the -- it's called the Marginale, which is the seafront,

one of the main seafront streets in Maputo, the capital.

Behind him, the building this is the headquarters of the Navy

and this small door here behind him is this is the showroom

that we set for the presentation that we did for the national

day in Mozambique.  Behind him there you see there is like an

old building also with three floors and, you know, the red

little thing on the top, this is the Ministry of Finance of

Mozambique.  And on the third floor up, this is the

International Monetary Fund offices in Mozambique.

Q So -- I'm sorry, the office of the International Monetary

Fund was right in front of where that boat display occurred
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that Mr. Kuhn told us about in his testimony?

A Yes, sir.

Q All right.  Now there's also been a lot of testimony

during this trial about whether witnesses learned that the IMF

did not know about the Proindicus loan.  Do you recall that

testimony?

A Yes.

Q Sir, did you learn for a fact that the IMF did know all

about the Proindicus loan back in 2015?

A Yes.

Q Did you see a text message from an IMF employee from May

of 2015 proving that the IMF knew about the Proindicus loan?

A Yes.

MR. BINI:  Objection.

Q Did you see a text message that actually contained the

Credit Suisse confidential information memorandum from the

Proindicus loan that was sent by an IMF employee in May of

2015?

A Yes.

MR. BINI:  Objection.

MR. SCHACHTER:  Your Honor, will --

THE COURT:  Excuse me, what is the objection?  The

document is not in evidence?

MR. BINI:  Yes.

THE COURT:  Then why are you referring to the
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document if it's not in evidence.

MR. SCHACHTER:  Your Honor, we'll offer Defense

Exhibit 149 and 149T.

THE COURT:  Any objection to those documents?

MR. BINI:  May we see them?

THE COURT:  It would be nice.  The Court too,

please.

MR. SCHACHTER:  Show, Mr. McLeod, the first page

which is just a cover email, if we can then turn to the second

page.

THE COURT:  Okay, let's do 149.  Blow it up.  Any

objection to 149?

MR. SCHACHTER:  I'm sorry, it's a three-page

document, Your Honor.

THE COURT:  All right.  Let's go to the first page,

what's the number of the document.

MR. SCHACHTER:  It's DOJSW --

THE COURT:  No, no, what's the Defense Exhibit

number, 149; is that right?

MR. SCHACHTER:  That's correct.

THE COURT:  Any objection to 149?

MR. BINI:  Object.

THE COURT:  Sustained.  

Next.

MR. SCHACHTER:  Can we turn to the second page Mr.
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McLeod of that exhibit.

THE COURT:  What's the number of the second page?

MR. SCHACHTER:  Your Honor we'll call it Defense

Exhibit 149, page 2.  Can you blow up, Mr. McLeod, can you

blow up the -- that's fine.

THE COURT:  Any objection?

MR. BINI:  Objection.

THE COURT:  Sustained.

Next.

MR. SCHACHTER:  That's all, Your Honor.

THE COURT:  Okay.

MR. BINI:  Your Honor, the government moves to

strike the last two questions and answers.

THE COURT:  Motion is granted.  Another rhinoceros.

Sorry about that.  Okay.  Ignore it, whatever it was ignore

it.  It's a tiny rhino.

Next.

BY MR. SCHACHTER: 

Q Mr. Boustani, regardless of whether the IMF was aware or

not aware of the Proindicus loan, what role, if any, did you

have in the country of Mozambique's communications with the

International Monetary Fund?

A Nothing.

Q Did you have anything to do with any decisions that

Mozambique made to share or not share information about the
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loans that it had taken out?

A Nothing.

Q All right.  I now want to talk about the eurobond

exchange.  How involved were you in the preparations for the

eurobond exchange that you've heard testimony about?

A I just asked to be kept in the loop.

Q Around this point in time, end of 2015, beginning of

2016, where were you spending your time at that point?

A Angola, Nigeria and Congo.

Q What was your understanding about whether Credit Suisse

and VTB had advised the Minister of Finance in Mozambique to

make full and accurate disclosure of Mozambique's debt during

the exchange?

A I recall there was lots of comebacks on this matter and I

recall very well because I was receiving feedback and updates

from Andrew Pearce that Credit Suisse and VTB were arranging

the eurobond exchange together with Palomar for the same banks

who did the Proindicus and MAM, the other loans, they were all

firm and stressing on the master plans, at that time his name

is --

THE COURT REPORTER:  I'm sorry, say it again.

THE COURT:  No, no, we'll get it later.  Keep going.

A -- Adriano Maleiane to fully disclose properly everything

as per the policies and procedures.

Q Did you see reports on that by email?
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A Yes.

MR. SCHACHTER:  Your Honor, we'll offer Defense

Exhibit 5008.

THE COURT:  Any objection to 5008?

MR. SCHACHTER:  Just the top, Mr. McLeod.

MR. BINI:  Objection.

THE COURT:  Sustained.  

Next.

BY MR. SCHACHTER: 

Q You mentioned a Minister of Finance Maleiane, have you

ever met that person?

A No.

Q The jury has seen the exchange offer prospectus, did you

have any role in preparing that exchange offer memorandum that

was sent to LPN holders?

A Of course not.

Q You have seen during this trial discussions that Credit

Suisse had with lawyers about how the Proindicus and MAM loans

should be disclosed, do you recall that testimony?

A Yes.

Q Did you participate in those discussions with lawyers

from Latham & Watkins or Linklaters on that subject?

A Of course not.

Q Did you attend any roadshows in connection with the

eurobond exchange?
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A No.

Q Did you speak to any investors in connection with the

eurobond exchange?

A No.

Q Did you intend to defraud any LPN holders as they were

considering whether to exchange their LPNs for eurobonds?

A No.

Q Now after the exchange or during the -- after the

exchange offer was made, did you provide an update to former

President Guebuza?

A Yes.

MR. SCHACHTER:  Your Honor, may we publish in

evidence Government's Exhibit 1702.

THE COURT:  Yes, publish.

(Exhibit published.) 

MR. SCHACHTER:  If we can turn to the second page,

please, Mr. McLeod, focus on the second to bottom.  Thank you.

Q Mr. Boustani, why did you write this text message to

President Guebuza, why did you write it?

A Why did I write it?

Q Yes.

A To keep him updated as he has always requested me.

Q You said:  I have succeeded in refinancing all the

projects.

A So this is March 2016, President Guebuza is not the
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president, President Guebuza is not head of the party.  Of

course --

THE COURT:  That's not a question.  Put a question.

Q Sure.  Why did you write, I have succeeded in

refinancing, to former President Guebuza at that time?

A I was keeping him informed.  Of course President Guebuza

doesn't know who is Palomar or Andrew Pearce.  He knows Jean

Boustani, he knows Privinvest, he knows Iskandar Safa, so

that's why I'm talking to him.

Q All right.  Now after --

THE COURT:  When you write, I have succeeded in

refinancing all the projects, you don't mean you did it.

THE WITNESS:  No.  I mean --

THE COURT:  Somebody else did it even though you

said "I did it."

THE WITNESS:  No, I'm talking to a former president

who --

THE COURT:  I know but I'm asking you about when you

say, I have succeeded in refinancing all the projects, that's

not really true.  You say now you didn't refinance all the

projects, correct?  You -- I means I, right?

THE WITNESS:  I means I.

THE COURT:  Yes.  Did you succeed in refinancing all

the projects, you, Mr. Boustani?

THE WITNESS:  Me personally?
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THE COURT:  Well, you say I.

THE WITNESS:  Well, literally, Your Honor, no.

THE COURT:  Okay.  And you say I were issuing a very

successful international eurobond for Mozambique.

THE WITNESS:  Yes.

THE COURT:  You stated that I did that.  Is that

true, you didn't do that?

THE WITNESS:  No, I didn't do that.

THE COURT:  Okay, let's go.

BY MR. SCHACHTER: 

Q After the eurobond exchange, were there media reports

about whether the Proindicus and MAM loans had been

sufficiently disclosed?

A Yes.

Q And I'd like to direct your attention to -- did you

believe those stories to be accurate as you read them?

A No, they were lies.

Q I'd like to direct your attention to again Government

Exhibit 1702 to a second text message that you wrote to.

THE COURT:  In evidence, correct?

MR. SCHACHTER:  In evidence, Your Honor.

THE COURT:  Go ahead.

Q You wrote -- who is this -- is this to former President

Guebuza as well?

A Yes.
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Q And you said:  Yesterday there was a meeting with IMF

chief, and you said, it went very well.

A Yes.

Q So soon a statement will be issued to clear the facts and

expose the truth.  What did you understand was the truth that

would be exposed?

A The truth that the International Monetary Fund knew about

Proindicus before the exchange and the second that there is

all the lies that were written in the media were lies and the

truth will be exposed.

MR. SCHACHTER:  And I'd like to also, Your Honor,

publish Defense Exhibit 119 in evidence.

THE COURT:  You may publish it, it's in evidence.

(Exhibit published.) 

Q This is an email you sent to Mr. Rosario and you wrote:

The only crucial element for banks, public bond holders, et

cetera, is the number of 1 billion included in the total

number stated in bond?  If yes, it must be mentioned

immediately to press to cool down markets.  If no, then surely

the MoF has misrepresented numbers and then it is a serious

issue.  What were you saying to Mr. Rosario?

A So the whole drama in the media going on at this

particular stage here in April I was just trying -- I'm

asking, like, for God sake, please tell me, I mean I don't

know what's going on.  Is it this number is this included in
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this famous prospectus or not?  If it is, let the minister

make a press statement or release or we're finished with this

drama.  And if it's not, then it is a big problem.

Q And at the time that you wrote this email did you know if

the numbers were appropriately disclosed or not?

A I have no clue.

Q One final document.  You've seen that the loans, the

Proindicus and MAM loans are in default and the eurobond has

now been successfully restructured; is that correct?

A Yes.

Q Did you expect that those loans would at any point

default?

A No.

MR. SCHACHTER:  I'd like to publish, Your Honor, in

evidence Defense Exhibit 12030.

THE COURT:  In evidence?

MR. SCHACHTER:  In evidence, yes, Your Honor.

THE COURT:  You may publish.

(Exhibit published.) 

Q Is this a text message that you wrote to former President

Guebuza?

A No.  That's the number actually of the Director General

of the head of Secret Service.

Q I see.

A Who was still head of Secret Service at that time and he
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was then directly reporting to President Filipe Nyusi.

THE COURT:  What was his name?

THE WITNESS:  Gregorio Leao.

THE COURT:  Keep going.

Q And can you explain to the jury -- you wrote allow me to

please stress that there is a political agenda behind all that

was happening since two years instead of the government

working on activating the projects to generate the revenues

the attention was diverted to -- 

THE COURT:  Whoa, whoa, whoa.  Why don't you stop

testifying and ask him a question.

Q Sure.  Mr. Boustani, could you just explain what you

meant in this text message?

A I think just for His Honor and for the time I think the

text message is very clear.  I was just saying what was going

on and that there is big campaign of diversion and hiding all

the truth and lies in order to destroy the project.

Q Mr. Boustani, do you believe even today that the

Proindicus, EMATUM and MAM projects can be successful ventures

that will be good for Mozambique?

A These projects are historical projects.  These projects

can make billions for the Republic of Mozambique.  And they

are game changers in Africa and for the economy.  All what the

government of Mozambique needs to do, and I urge them and

please to President Nyusi, put the plug in the socket and
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activate this project.  That's it.

MR. SCHACHTER:  Your Honor, may I have a moment?

THE COURT:  You may.

MR. SCHACHTER:  I have no further questions.  

Thank you, Your Honor.

THE COURT:  Your witness.

(Continued on the next page.) 
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CROSS-EXAMINATION  

BY MR. BINI: 

Q Good afternoon, Mr. Boustani.

A Good afternoon, Mr. Bini.

Q Mr. Boustani, fair to say, you're interested in the

outcome of the trial? 

A Sorry, I didn't get the question, sir. 

THE COURT:  Is it fair to say you are interested in

the outcome of this trial?

THE WITNESS:  Of course. 

THE COURT:  Next question. 

Q You have been here throughout the entire trial, right?

A Yes. 

Q And you have met with your attorneys many, many times to

prepare to testify, right?

A Not to prepare to testify.  A little bit. 

Q Okay.  And you're a salesman by background; isn't that

right, sir?

A Not by background, sir, no. 

Q Well, you sold billions of dollars of equipment to

Mozambique; isn't that right, sir? 

A Yes. 

Q Doesn't that make you a salesman by background? 

A I'm a salesmen once I left Deloitte. 

Q Okay.  And you started your career at Deloitte, right?
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A Yes, sir. 

Q You spent five years there; isn't that correct, sir? 

A Yes, sir. 

Q You were involved in audits while you were at Deloitte,

right?

A Yes. 

Q And you received assignments like consultancy, correct? 

A Yes, sir. 

Q And that's where you first learned about what a

syndicated loan was, right? 

A Yes, sir.  

Q And that's why you were able to explain it to the jury so

proficiently the other day, right? 

A Yes, sir.

Q And you worked closely with Iskandar Safa throughout

selling $2 billion worth of equipment to the country of

Mozambique, right? 

A Yes, sir. 

Q And Mr. Safa is a billionaire who is of French and

Lebanese background, right?

A Yes, sir. 

Q And you were the lead salesman for Proindicus, correct? 

A Yes, sir. 

Q The lead salesman for EMATUM, right? 

A Yes, sir. 
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Q The lead salesman for MAM? 

A Yes, sir. 

Q Proindicus was state owned, correct?  

A Yes, sir. 

Q And EMATUM is state owned, right? 

A Yes. 

Q MAM is also state owned? 

A Yes. 

Q All by the country of Mozambique? 

A Yes, sir. 

Q And I want to briefly go through some of the people who

you spoke about on direct, just in one place.  Is that okay,

sir?

A Anything that makes you happy, sir.

Q Armando Ndambi Guebuza was the son of the President

Guebuza, correct? 

A Correct, sir.

Q And sometimes we saw you called him "Junior," right?

A Yes, sir. 

Q Sometimes you called him "Croci," right?

A Yes, sir. 

Q That was a nickname for you as well, apparently, right? 

A Yes, sir. 

Q Manuel Chang was the Minister of Finance in or about 2013

in Mozambique, right? 

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4580BOUSTANI - CROSS - MR. BINI

A Yes, sir. 

Q And sometimes you used the insensitive name "chopstick"

to refer to him, right?

A Yes.  And I apologize for that. 

Q Okay.  And Pantero or Panthera -- what's the

pronunciation? 

A Pantero. 

Q Pantero, okay.  That was another nickname you used to

refer to him as, right? 

A Yes, sir. 

Q And, certainly, he was a senior government official? 

A Yes, sir. 

Q Antonio do Rosario was a senior government official in

Mozambique when you dealt with him, correct? 

A Yes, sir. 

Q And he was with the Secret Service for Mozambique? 

A Yes, sir. 

Q He was also the chairman for Proindicus, right? 

A Yes, sir. 

Q The chairman for EMATUM? 

A Yes, sir. 

Q The chairman for MAM? 

A Yes, sir. 

Q Sometimes you called him "Marshal," right? 

A Yes, sir. 
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Q And sometimes we saw you called him by his native name,

Manuel Jorge, correct? 

A I received e-mails from that e-mail, yes, sir. 

Q Okay.  And Isaltina Lucas was the deputy secretary of

treasury for Mozambique; isn't that correct? 

A She was the national director of treasury, sir.

Q Thank you.

And you called her Isalt, right?  

A Yes, sir. 

Q And sometimes you spelled that I-s-a-l-t, right? 

A Yes, sir. 

Q Sometimes you spelled that E-s-a-l-t; is that right, sir? 

A Yes, sir. 

Q And Eugenio Matlaba or Matlaba was the director -- was a

director of Proindicus, right? 

A Yes, sir. 

Q He was also a director of EMATUM, right? 

A Yes, sir. 

Q He was also a director of MAM, right? 

A Yes, sir. 

Q And -- 

A Excuse me, sir.

Q Yes.

A I am not sure about EMATUM and MAM.  I don't think so. 

Q You are sure about Proindicus? 
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A Yes, sir. 

Q Okay.  Thank you.

And "DG" was the directorate general of SISE, right?  

A Yes. 

Q That was Gregorio Leao, right? 

A Yes. 

Q So he was head of that Secret Service for Mozambique? 

A Yes, sir. 

Q Another senior government official in Mozambique? 

A Yes, sir. 

Q Professor Renato Matusse was an advisor to the president

of Mozambique, correct? 

A Yes, sir.  

Q And sometimes you called him "Prof," right? 

A Yes, sir. 

Q And, sir, as you have just explained on your direct

examination, Privinvest paid many millions dollars to

Mozambican public officials following the Proindicus loan,

correct? 

A Correct, sir.

Q And Privinvest paid millions of dollars to Andrew Pearse

while he worked at Credit Suisse, right? 

A Yes, sir. 

Q And Privinvest paid millions of dollars to Surjan Singh

while he -- excuse me -- while he worked -- let me strike that
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question.

And Privinvest paid millions of dollars to Surjan

Singh while he worked at Credit Suisse, correct? 

A Yes, sir. 

Q Sir, you were the primary contact for Privinvest with the

banks for the Proindicus loan, right? 

A For the Proindicus and for part of EMATUM, yes. 

Q You were the primary contact with Credit Suisse, right? 

A Yes. 

Q And you were the primary contact with VTB, right? 

A Yes, sir. 

Q And you were also involved in getting financing for the

MAM loan, right? 

A Correct, sir.

Q And that was also with VTB, right? 

A Yes, sir. 

Q And you needed financing in order to do these deals,

right? 

A The Mozambican authorities asked for financing. 

Q Because $2 billion was a lot of money for Mozambique,

right? 

A Maybe. 

Q Well, it is one of the poorest countries in the world;

you know that, right?

A Sir, I would like to use the term "emerging." 
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Q Okay.  But an economist would say it is one of the

poorest countries in the world; you would agree with me,

right?

A I don't, sir.

Q You don't think it is one of the poorest countries in the

world? 

A It has an enormous potential. 

Q Okay.  But right now, is it one of the poorest countries

in the world? 

A Maybe. 

Q Maybe.

Okay.  What did your economist that testified on

your behalf, didn't he say that two days ago, that it was one

of the poorest countries in the world, sir?  

A I think he said that. 

Q Okay.  And what did Privinvest pay him to testify?

A I don't recall the figures.

Q Was it between 600 and 900 thousand dollars? 

A Yes.  I recall this number. 

Q You remember that.

A Yes, sir. 

Q Now, you went to Credit Suisse for this financing because

it was an international investment bank, right? 

A Yes, sir. 

Q And they could raise more money than a bank in
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Mozambique, right? 

A Yes, sir. 

Q And, sir, we have seen through the six weeks of trial,

you are closely involved in the three procurement contracts,

right?

A Yes, sir. 

Q The contract for Proindicus, right? 

A Yes, sir. 

Q The contract for EMATUM, right? 

A Yes, sir. 

Q The contract for MAM, right? 

A Correct, sir.

MR. BINI:  If we can look at Government Exhibit 2,

in evidence. 

THE COURT:  You may publish.

MR. BINI:  Thank you, Your Honor.

Q And, sir, you recall the procurement contract for

Proindicus, right?

A I do, sir. 

Q And that was for $366 million; is that correct? 

A Correct, sir. 

Q But you never read this contract, right? 

A No, sir. 

Q How do you know it was for $366 million? 

A I know the figure, sir.
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Q Okay.  But that's because it is in the contract, right? 

A No, I know before -- before it was written in the

contract. 

Q I see.  Okay.

MR. BINI:  And if we can go to the end of the

contract, page 12.  And if we can blow up the signature.

Q Okay.  That's your signature, right?

A Yes, sir. 

Q And this contract was for $366 million? 

A Yes, sir. 

Q That was a lot of money to you, right? 

A Yes. 

Q But it is your testimony you never read this contract

before signing it? 

A Yes, sir. 

Q Sir, on January 19 of 2013, the day after its signature,

you sent this contract, right?

A I think so, sir.

Q Okay.  If we can look at Government Exhibit 2109.

THE COURT:  It is in evidence.  You may publish. 

MR. BINI:  Thank you, Your Honor.  We may have to go

to the Elmo, Your Honor.

THE COURT:  Please do that.

Q Sir, does this refresh your recollection that on

January 19, 2019 -- excuse me, January 19, 2013, you sent the
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Proindicus procurement contract to Andrew Pearse, Surjan

Singh, Detelina Subeva, Said Freiha, and Adel Afiouni? 

A Yes, sir. 

Q And just for clarity for you and the jury, I will show

you 2110.  And, sir, this is the same Proindicus contract we

looked at before, right?

A Yes, sir. 

Q And, again, signed the day before.  And you sent this to

the Credit Suisse bankers? 

A I did. 

Q In connection with the financing, right? 

A Yes, sir. 

Q Because you wanted to get a loan for this project, right? 

A I wanted Credit Suisse to finance Mozambique for this

project. 

Q Okay.  And did you read it before you sent this contract

for $366 million to the Credit Suisse bankers? 

A No, sir.

Q Now, I would like to ask you about Government Exhibit

3068 in evidence.

THE COURT:  Blow it up a little, please, so it is

clearer for the jury. 

MR. BINI:  Yes, Your Honor.

THE COURT:  Center it, please.

Q Sir, do you recognize Government Exhibit 3068? 
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A Yes, sir. 

Q And this is an e-mail that you sent on November 5, 2013;

is that right, sir? 

A Yes, sir. 

Q And you sent it to Hamet Aguemon at VTB Capital; is that

right, sir? 

A Yes, sir. 

Q And you also sent it to or you copied Makram Abboud; is

that right, sir? 

A Yes, sir. 

Q Andrew Pearse at his hotmail address? 

A Yes, sir. 

Q And Detelina Subeva, right? 

A Correct, sir.

Q And in it you attached -- or to this e-mail you attached

the original Proindicus procurement contract, right? 

A Yes, sir. 

Q And you also attached three change orders, right?

A Yes, sir. 

Q And those were change orders to the Proindicus contract,

correct? 

A Yes, sir. 

Q And so now I am going to ask you, sir, with respect to

the procurement contract, you were sending it to VTB because

you wanted to get an increase in the loan; is that right, sir? 
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A Yes, sir. 

Q Did you read the contract before you sent it this time?

A I did not, sir.

Q Okay.  And behind it were the change orders; is that

right?  You also attached that to the e-mail? 

A Yes, sir. 

Q And do you recognize change order 2? 

A I can see it here, sir.

Q Okay.  And that was increased goods that you were selling

to the Mozambicans; isn't that correct, sir? 

A Yes, sir. 

Q And if we look to page 5 of 8, was that your signature on

the final page of this change order? 

A It is, sir.

Q Did you read the change order before you signed it? 

A No, sir. 

Q And you were sending this to VTB again to seek financing

for a Proindicus upsize, right, sir?

A Yes, sir.

Q That was an additional $118 million you were seeking in

financing; is that right? 

A Correct, sir.

Q Okay.  And the next exhibit, Government Exhibit 3068B, is

that a change order for -- change order 3 to this same

Proindicus contract that you were sending to VTB? 
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A That was again, yes. 

Q And this is additional equipment that you were selling to

the country of Mozambique, or specifically Proindicus, right? 

A Yes, sir. 

Q And you were seeking financing for that from VTB, right?

A Sir, to be specific, the change orders -- 

THE COURT:  No, no.  Answer his question.

Can you answer the question?

A I don't recall if it was a change order to seek financing

or to change the scope of supply.  I don't remember. 

Q Okay.  Well, fair to say that these change orders

affected the original procurement contract, right?

A Maybe. 

Q Well, you were the person who sold the equipment, sir.

It changed what you were selling to Proindicus, right?

A True. 

Q You changed one boat for a different boat, right?

A No.  We did not change type of boats.  It was quantities

and new type of boat, sir.

Q Okay.  And originally you sold -- we saw the original

procurement contract was for $366 million, right?

A Yes, sir. 

Q Now you were seeking additional financing, and the loan

had actually ballooned now to 622 million; that's what you

were going to ask for, right? 
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A Correct, sir.

Q Okay.  And so that involved adding additional equipment,

right? 

A Yes, sir. 

Q Okay.  Did you read this before you signed it, sir? 

A No, sir. 

Q What about change order 4?  Did you read change order 4

before you sent it to VTB?  Government Exhibit 3068C.  

A No, sir. 

Q And that's signed by you as well, right?

A Yes, sir. 

MR. BINI:  I am going to switch back to the

computer, Your Honor.

THE COURT:  Thank you.

MR. BINI:  Okay.  And if we can look at Government

Exhibit 203 in evidence.

THE COURT:  You may publish.

MR. BINI:  Thank you, Your Honor.

Q This is the EMATUM procurement contract; is that right,

sir? 

A Yes, sir. 

Q And the EMATUM procurement contract was for $850 million,

right?  I'm sorry, $785 million? 

A Yes, sir. 

Q Thank you.
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And if we can look to the final page of this, this

one's not signed by you, right?

A No, sir.

Q Who signed for Proindicus -- excuse me.

Who signed for Privinvest?  

A Najib Allam. 

Q And who signed on behalf of EMATUM? 

A Antonio Carlos do Rosario and Enrique -- I don't know,

sir, the rest. 

Q Okay.  This is dated, if we can see -- well, let's go to

the e-mail.

Did you read this contract, sir?

A No, sir. 

Q If we look to Government Exhibit 2393, in evidence -- 

MR. BINI:  May I publish, Your Honor. 

THE COURT:  You may.

A Excuse me, Mr. Bini, I think this is --

THE COURT:  No, no.  We are going to take our

ten-minute break now.  We can do that now.  Anybody need to

make a phone call?

JUROR:  I have to go to work.

THE COURT:  All right.  We will take a ten-minute

break.  If you have to send out a note for a special

situation, send out a note to the court security officer, and

I will read it and get back to you.
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We will take a ten-minute break.  Thank you.

(WHEREUPON, at 5:05 p.m., the jury exited the 

courtroom.)  

(Continued on the next page.) 
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(Open court; no jury present.) 

THE COURT:  All right.  The jury has left the

courtroom.

You may step down, Mr. Boustani, and join your

counsel.  

Do we have any procedural issues to address in the

presence of the defendant and outside of the presence of the

jury?

MR. BINI:  Your Honor, I would just note, I think

the last juror was mouthing she has to go to work.

THE COURT:  That's why I asked for them to send out

a note so there can be no confusion about what was said or any

suggestion that there was any improper communication between

the Court and jurors.  So I expect there will be a note sent

out or sent to me in chambers.  I will mark it as I have done

in the past and get some guidance.  Because we have had the

benefit of the hard stop at 5:00, which has allowed people to

plan their lives and also their juror service.  So if people

have got to take care of family, get to work, have other

obligations that require them to leave at 5:00, I will take

that note, stamp it, and ask counsel for their suggested

response, and then I will rule.

MR. BINI:  Thank you, Your Honor. 

THE COURT:  All right.  Anything else?

MR. BINI:  Not from the government.
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MR. SCHACHTER:  No, Judge. 

THE COURT:  I will wait here for the CSO to bring me

the note. 

MR. JACKSON:  Should we wait here?  

THE COURT:  I think it would be a good idea to wait

here rather then go through the cell phone routine.  You can

certainly visit the facilities and take a comfort break, if

you need to do that.  I think it is appropriate.  I will stay

here.

Mr. Jackson, let the CSO know I am here, and if

there's any note, to bring it out.

(WHEREUPON, a recess was had from 5:07 p.m. to 

5:10 p.m.)  

THE COURT:  I have three notes which I am going to

read seriatim orally which were handed to me by the court

security officer.

(Court Exhibit 12, 13, and 14, were received in 

evidence.) 

THE COURT:  Note 12 -- I will make copies of these

for the lawyers in a minute.

Note 12 reads as follows -- it was received from a

juror:  Access-A-Ride is scheduled to pick me up at 5:00.  If

I stay beyond five minutes, they will leave.

Note 13:  Judge Kuntz, I'm really sorry, but at this

time I can't arrange for anyone to take my place at work,
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where 70 people are waiting to take a class.  I understand I

have to be here at 5:00.

Next, Note 14 is:  I have to go to work, I have to

pick up my child, and she's waiting for me at her school.

There is no one I can call.  Thank you.

What is the suggested response, government, to these

three notes, Court Exhibits 12, 13, 14?

Government, what is your suggestion?  

MR. BINI:  To let them go, and, if possible, perhaps

we can start early tomorrow. 

THE COURT:  All right.  What's your response,

Mr. Jackson or Mr. Schachter?  

MR. JACKSON:  Your Honor, I think you should release

them immediately, ask Mr. Jackson to release them so --

THE COURT:  This is not going to be done by

Mr. Jackson.  This is going to all be done through the court

security officer.  I want to make that very clear. 

All right.  Officers, please tell the jurors they

are released for the day.  

Do we need to bring them back to the courtroom to do

that for good order sake?  

MR. JACKSON:  No, Your Honor.  

THE COURT:  You're comfortable with the court

officer telling them that?  

MR. BINI:  That's fine, Your Honor. 
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THE COURT:  Thank you.

Please tell them they are released for the day.  We

will see them tomorrow at 9:30 and they have the thanks of the

Court.

Okay.  All right.  I am going ask all you folks to

stay.  My law clerk is going to make copies of these for your

records.  Thank you very much. 

(WHEREUPON, a recess was had from 5:11 p.m. to 

5:19 p.m.) 

THE COURT:  Back on the record.

Ladies and gentlemen, as you know, I have read Court

Exhibits 12, 13, and 14 orally, and I have now provided copies

of those exhibits to the government and to defense counsel for

their files.  The court security officer has informed the

jurors that they were excused for the evening and we will

resume tomorrow morning at 9:30 a.m.

I want to compliment all counsel and also all of you

in the public for being accommodating of the real world needs

of our jurors.  You may remember at the very beginning of the

case, I said we are here for a public and important purpose,

serving justice, the lawyers, the jurors, the members of the

public, parties, and the Court.  And as part of that, as I

said, is being respectful of our jurors.  That's why when we

talk about individual situations as we go through the voir

dire process, we have white noise machine and we talk
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individually, and here, for example, the notes that came out

and are obviously part of the record, are not signed by juror

number or anything else.  These are people who have

contributed their time and their efforts in the interest of

justice.  I respect it, I know you respect it, and I applaud

both defense counsel and the prosecution for being respectful

of our citizens.

So, for that, I thank you all.  We will see you

tomorrow at 9:30 a.m., and we will resume with the cross

examination of defendant, and then we will have the redirect,

and then I understand that the defense will rest, and then we

will go, after a short break, into summations.

With respect to summations, the government will go

first, it will reserve some time for rebuttal, and defense

goes second.  And, obviously, if it does not have a chance to

rebut, I suspect I will hear the magic words from defense

counsel that they don't get a rebuttal, so you guys can fill

in the blank with more eloquence than I can.  But that's how

we will do it when we get it at this point.

I hesitate to say this, but I do not put time

restrictions on summation.  So you have to be mindful of the

fact that you have a real oral jury.  And after summations, it

is my intention to deliver the jury charge, which you know is

more than 130 pages in length.  And even though I often fall

in love with the sound of my own voice, even I don't love the
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sound of my own voice that much.

So please be mindful of the fact that after having

to talk a lot in summations, we will take a break, hopefully,

around the lunchtime we can break before the jury charge, if

that's the way it works out.  But then again, depends on the

length of the cross and the redirect before we go into

summations.

I would anticipate that we will have the cross, the

redirect, the resting, we will then have a brief pause, and

then begin summations, and then we will have hopefully a

luncheon recess, and then we will give the jury charge, and

the jury will be able to stay as late as they wish to, or

don't wish to, to deliberate.  Tomorrow is Thursday, the next

day is Friday.

That's all I've got.  Have a nice evening, everyone.

*    *    *    *    * 

(Proceedings adjourned at 5:23 p.m. to resume on 

November 21, 2019 at 9:30 a.m.) 
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  4602PROCEEDINGS

(In open court.) 

THE COURTROOM DEPUTY:  All rise.  The Honorable

William F. Kuntz, II is now presiding.

Criminal cause for trial, Docket Number 18-CR-681,

U.S.A. versus Boustani.

Counsel, please state your appearances for the

record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, Katherine Nielsen and Special Agent Angela

Tassone.  Good morning, Your Honor.

THE COURT:  Good morning, counsel.  We have the

spellings.  Please be seated.

Ladies and gentlemen in the public, please be seated

as well.

MR. JACKSON:  Randall Jackson on behalf of

Mr. Boustani.  Good morning, your Honor. 

THE COURT:  Good morning, sir, please be seated.

MR. SCHACHTER:  Good morning, Your Honor.  Michael

Schachter on behalf of Mr. Boustani.

THE COURT:  Please be seated.

MS. DONNELLY:  Good morning, Your Honor.  Casey

Donnelly on behalf of Mr. Boustani.

THE COURT:  Good morning, counsel.  Please be

seated.

MR. DiSANTO:  Good morning, Your Honor.  Phil
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  4603PROCEEDINGS

DiSanto on above of Mr. Boustani.

THE COURT:  Good morning, counsel.  Please be

seated.

MR. McLEOD:  Good morning, Your Honor.  Ray McLeod

on behalf of Mr. Boustani.

THE COURT:  Good morning, Mr. McLeod.  Please be

seated.

(Defendant enters the courtroom.) 

THE COURT:  And?

THE DEFENDANT:  Good morning, Your Honor.

THE COURT:  Good morning.  Mr. Boustani is here.

All right, do we have any procedural issues to

discuss before we bring in the jury in the presence of all

counsel and the defendant?

MR. BINI:  Not from the government, Your Honor.

MR. SCHACHTER:  Not from the defense, Your Honor.

THE COURT:  All right.  Mr. Jackson.

MR. BINI:  May I take the podium, Your Honor?

THE COURT:  You may.

(Jury enters the courtroom.) 

THE COURT:  Good morning, ladies and gentlemen

welcome back.  We appreciate your promptness as always.

Please be seated.

Ladies and gentlemen of the public, please be seated

as well.
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  4604BOUSTANI - CROSS - MR. BINI

Mr. Boustani, please be seated.

We will continue the cross-examination of

Mr. Boustani.

Mr. Boustani, you're still under oath.

MR. BINI:  Thank you, Your Honor.

Good morning.

(The witness resumes the stand.) 

JEAN BOUSTANI, called as a witness, having been previously 

first duly sworn/affirmed, was examined and testified further 

as follows: 

CROSS-EXAMINATION (Continued) 

BY MR. BINI: 

Q Good morning, Mr. Boustani.

A Good morning, Mr. Bini.

Q Mr. Boustani, on direct examination, you testified about

two due diligence trips by a Mozambican delegation; is that

right, sir?

A Yes, sir.

Q And that included four people, right?

A Yes, sir.

Q That included Teofilo Nhangumele?

A Yes, sir.

Q And it also included Bruno Langa, right?

A Yes, sir.

Q It also included Antiono do Rosario, correct?
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  4605BOUSTANI - CROSS - MR. BINI

A Yes, sir.

Q And the delegation also included Armando Guebuza, Jr.,

the son of the president, right?

A Yes, sir.

Q And defense counsel asked you during the direct

examination if Privinvest had paid any of those people before

the Proindicus deal, right?

A Yes, sir.

Q And, sir, isn't it a fact that Privinvest did pay each of

these people millions of dollars after the Proindicus loan was

signed?

A Yes, sir.

Q And we saw in your 125 for all of the amount that the

Privinvest paid Teofilo Nhangumele $8.5 million after the

Proindicus deal was signed, right?

A Yes, sir.

Q And Privinvest paid Bruno Langa $8.5 million after the

Proindicus deal was financed, right?

A Yes, sir.

Q And Privinvest paid Antiono do Rosario a total of at

least $15 million after the Proindicus deal was financed; is

that right, sir?

A I'm not sure, sir, of the total amount but, yes, Antiono

Carlos do Rosario was paid millions of dollars by Privinvest.

MR. BINI:  Well, let's look to Government
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  4606BOUSTANI - CROSS - MR. BINI

Exhibit 2758 in evidence, if we could.

Maybe I publish that, Your Honor?

THE COURT:  Yes, of course.

(Exhibit published.) 

Q And you testified yesterday, I believe, that Ros: 15.

You were referring to Antiono do Rosario, right?

A Yes, sir.  And I testified that this was a budget that

was set internally by Privinvest.

Q Okay.  And we went through millions of dollars in

payments, right?

A Yes.  Correct, sir.

Q Okay.  And if we look down to -- if we go a little bit

further on 2758, do you see where you said -- you wrote:  All

is done except, right?

So that implies that you had paid the 15 to Antiono

do Rosario, right?

A No, sir, I did not pay anything myself.

But here I was specifically mentioning about the

budget.  So I'm not sure if the 15 are all paid, sir.

Q You're not sure at this point if it had been paid yet,

right?

A I'm not sure, sir, if all the 15 are paid.

Q Okay.  Well, you're sure that Teofilo Nhangumele was paid

25 million?

A This one I'm sure, sir.
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  4607BOUSTANI - CROSS - MR. BINI

Q And you saw the standing order to also pay Bruno Langa

immediately after the Proindicus deal, right?

A Correct, sir.

Q Okay.  So you're sure of several of these were already

paid at this point, correct?

A Yes, sir.

Q And certainly your note that all is done, except the

payments that followed, implies that you believe Privinvest

had already made these more than $60 million in payments,

right?

A Probably, sir, yes.

MR. BINI:  Okay.

You can take that down.  Thank you.

Q Now, Mr. Boustani, yesterday I asked about a number of

the procurement contracts.

Do you recall that, sir?

A Yes, sir.

MR. BINI:  Now, I just wanted to go back to a

followup on one.  

If I can show you Government Exhibit 2109 in

evidence.

(Exhibit published.) 

Q I don't want to go through this again, we spoke about it

yesterday.  But do you see that this email is from

January 19th, 2013, at 10:38 a.m. from you?
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  4608BOUSTANI - CROSS - MR. BINI

A Yes, sir.

Q And after you sent this procurement contract to the

Credit Suisse bankers, you tried to wrap up this financing,

right?

A Correct, sir.

MR. BINI:  And if we can go to Government

Exhibit 2114 in evidence.

(Exhibit published.) 

Q This email comes just a few minutes in time after the

email sending the procurement contract; would you agree with

me, sir?

A Yes.

Q Okay.  Do you see it's at 10:51 a.m.?

A Yes, sir.

Q And the last email was at 10:38 a.m.?

A It says 2:38 p.m., but maybe there is some electronic

time fix.  

But I would agree with you, sir, that probably it

was shortly after.

Q Okay.  And sometimes the email picks up the time from

where you're sending or where it's received.  

You know that, sir?

A True, sir, I'm not disagreeing at all.

MR. BINI:  Okay.  Now, if we look back to 200 --

Government Exhibit 2109 for a moment.
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  4609BOUSTANI - CROSS - MR. BINI

Actually, you know what, Ms. DiNardo, what would be

more helpful.  Can you side by side 2109 and 21014 -- 2113,

excuse me.  If we can blow up the top of both.

(Exhibit published.) 

Q And can you see here that in this version of the email,

2109, you sent it at 10:38 a.m., right?

A Yes, sir.

Q Okay.  And then your followup email is approximately 13

minutes later; is that correct, sir?

A Correct, sir.

MR. BINI:  Okay, if we can go back to 2114.

If you blow up the top portion so the jury can read

alongside.  I have a few questions for the defendant.

(Exhibit published.)  

Q Mr. Boustani, when you wrote "TS amount was 372 million,"

you meant term sheet amount, right?

A Correct, sir.

Q Because you didn't review any of the term sheet for

Proindicus financing, right?

A Sorry, I did not review it, but I was aware of the

numbers very well.

Q Okay.  And then indicated below that, the $6 million are

Credit Suisse fees, right?

A Yes, sir.

Q And you were referring to the 1.6 percent that Credit
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  4610BOUSTANI - CROSS - MR. BINI

Suisse would be paid for this financing, right?

A Yes, sir.

Q Because you were paying attention to the money for this

loan, right?

A Correct, sir.

Q Beneath that you said:  There will be a subsidiary by

Privinvest, right?

A Correct, sir.

Q That's a subvention fee that you discussed on your direct

examination, right?

A Yes, sir.

Q And at that time it was $49 million, right?

A Yes, sir.

Q And then you calculated how much Privinvest would

receive, right?

A Correct, sir.

Q So if you can pull subvention fee down, Privinvest would

receive more money, right?

A Excuse me, sir?

Q If you could reduce the subvention fee, Privinvest would

receive more money, right?

A Of course.

Q Okay.  And below that you indicated:  If this is correct,

please send us also the subsidy doc, right?

A Yes, sir.
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  4611BOUSTANI - CROSS - MR. BINI

Q Because you were trying to wrap up this financing, right?

A Yes, sir.

Q And you would agree with me, sir, there were no

Mozambicans on this email, right?

A Yes, sir.

MR. BINI:  Okay.

You can take that down, Ms. DiNardo.

I'd like to ask you briefly about the MAM

procurement contract.

Your Honor, if I can publish Government Exhibit 317

in evidence?

THE COURT:  You may.

(Exhibit published.) 

Q This is the procurement contract for MAM, right?

A Yes, sir.

Q And it was for $500 million originally, right?

A Yes, sir.

Q Okay.  If we look to page 17 of this document, you signed

this procurement contract as well, right?

A Correct, sir.

Q And it was countersigned by Antiono do Rosario, right?

A Yes, sir.

Q Who else signed it?

A I think it is Mr. Raufo Ira.  I'm not sure, though, sir.

Q Okay.  Did you read this procurement contract before you
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  4612BOUSTANI - CROSS - MR. BINI

signed it?

A No, sir.

Q You didn't read this 500 million-dollar contract before

you signed it, sir?

A No, sir.

Q On direct, you indicated that your nickname was

Crocodilo, right?

A Correct, sir.

Q And you said that was because you're very thorough,

right?  

A I'm very thorough in trying to secure projects, yes, sir.

Q Okay.  But you were not thorough enough to look at this

500 million-dollar contract.  

That's your testimony, right?

A Yes, sir.  Because I trust our lawyers.

Q Sir, on direct, you spoke --

MR. BINI:  You can take that down.

Q -- you spoke about Teofilo Nhangumele.

Do you recall that?

A Yes, sir.

Q I want to ask you some questions about him.

And before I do, let me just follow up.

With respect to MAM, sir, you were the lead salesman

for MAM, right?

A Correct, sir.
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  4613BOUSTANI - CROSS - MR. BINI

Q And you had testified on direct it was important to make

these sales, right?

A Yes, sir.

Q You thought it was very important, right?

A Yes, sir.

Q And you hoped to be compensated as a result?

A Correct, sir.

Q And you were the person who was speaking to the

Mozambicans about what they would purchase, right?

A Yes, sir.

MR. BINI:  And looking to Government Exhibit 2007.

May I publish that, Your Honor?

THE COURT:  You may.

(Exhibit published.) 

MR. BINI:  I'd like to go to page 4 of that exhibit.

Q You were asked some questions by defense counsel

regarding this exhibit.

Do you recall that, sir?

A I believe so, sir, yes.

Q And I would just ask you if you can read to yourself that

paragraph that begins "whatever advance payment."

Can you read that for a moment, sir, and tell me

when you've done so?

(The witness is reviewing the document.) 

A Okay, sir.
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  4614BOUSTANI - CROSS - MR. BINI

Q Thank you.

Teofilo Nhangumele was writing to you, in substance,

that the money you would pay to him would be built into the

contract, right?

A Yes, sir.

MR. BINI:  If we go to page 3.  And look at your

response.

Q You then said you were:  Happy that he was talking

openly, right?

A Correct, sir.

Q And you told him that:  Privinvest had had bad

experiences in Africa in the past, right?

A Correct.

Q And as a result, Privinvest wouldn't disperse money until

after signature of the project contract, right?

A Yes, we only pay success fees when the project is

successfully completed, sir.

Q You won't pay it before, right?

A No, sir.

Q So you're saying that Privinvest would not pay Proindicus

until after the project is signed, right?

A And also, sir, that we do not pay in exchange of securing

projects.

Q Sir, my question to you is:  You are saying in this email

you're not going to pay until after the contract is signed,
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  4615BOUSTANI - CROSS - MR. BINI

right?

A Correct, sir.

Q And we saw, in Government Exhibit 2013, you then promised

to pay Mr. Nhangumele 50 million chickens, right?

A He asked for 50 million chickens, and I said "okay" after

consulting with my company.

Q And you said in that email "done," right?

A Correct, sir.

MR. BINI:  You can take that down.

Q And you testified on direct that you thought his

50 million-dollar bribe request was weird, right?

A I didn't say it's a bribe, sir.

Q You said his request to you was a bribe request, right?

A No, sir.

Q You didn't think he was asking for a bribe when he asked

for 50 million chickens?

A He was asking for a success fee or a commission on the

sale.

Q Okay.  That's your testimony.

A Yes, sir.

Q Sir, you said, though, on your direct examination that

you were surprised when he asked you for $50 million, right?

A I said, sir, that I was surprised in the way he put a

number and not a percentage.

Q That's what you said Mr. Safa said to you; isn't that
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  4616BOUSTANI - CROSS - MR. BINI

right, sir?

A Yes.

Q But you didn't initially have that thought, you just

testified you thought it was weird, right?

A Yes.  And I consulted with Mr. Safa after.

Q And Safa was the one who told you:  Usually you only pay

these fees on a percentage basis, right?

A Yes, sir.

Q And he does that all around the world, right?

A I don't know, sir.

Q You know he does it in multiple countries, right?

A I know that he engaged some agents before.

Q Okay.  But, sir, at the time, you were trying to get

Teofilo Nhangumele's number down, right?

A I don't recall so, sir.  Maybe.

MR. BINI:  Okay.

Your Honor, may I publish Government Exhibit 2012 in

evidence?

THE COURT:  You may.

(Exhibit published.) 

MR. BINI:  And if we can go to page 3.

Q And this email chain starts on December 27th of 2011,

right?

A Yes, sir.

Q And it's between you and Mr. Harpazi, right?
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  4617BOUSTANI - CROSS - MR. BINI

A Yes, sir.

MR. BINI:  And if we can put side by side Government

Exhibit 2013 for a moment.

(Exhibit published.) 

MR. BINI:  And if we can just blow up so that the

jury and the defendant can see the time of both these emails,

or the dates, rather.

Q So you see, sir, that your last email with Teofilo

Nhangumele on the 50 million chickens was December 28th, 2011,

sir?

A Yes, sir.

Q Okay.  And around this same time, you were exchanging

emails in this Government Exhibit 2012, with Moran Harpazi,

right?

A Yes, sir.

Q Okay.  The day before, December 27th, 2011, right?

A Yes, sir.

MR. BINI:  If we can just go to Government

Exhibit 2012 in evidence.

And just blow up the first email so the defendant

can see it.

I'm sorry on the third page, Ms. DiNardo.

Q And do you see that you emailed first to Mr. Harpazi?

A Yes.  Yes, sir.

MR. BINI:  And if we go up a little bit further in
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  4618BOUSTANI - CROSS - MR. BINI

the email chain.

Q And on Tuesday, December 27th, 2011 at 5:39 p.m., you

wrote, among other things:  Teo is pressing a lot; is that

right, sir?

A Yes, sir.

Q So I thought of easing him down, right?

A Yes.

Q And you were referring to you wanted to get the number he

was going to request down, right?

A No, sir.

Q That's what you wrote.  So I thought of easing him down,

right?

A Sir, I'm talking here -- if I can see the whole email,

I'm talking about time, 72 hours that he wants me to propose

it very fast.

MR. BINI:  Okay.  Let's go up further, and let's see

Mr. Harpazi's response.

Q And do you see where he says:  Please check and let me

know.  He's prepared a document, right?

A Yes.

Q And the document is going to be the proposal for pricing,

right?

A Yes.

Q And he wants to know what to put in for something that he

calls "partners," right?
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  4619BOUSTANI - CROSS - MR. BINI

A Correct, sir.

Q And you see he says:  We still do not have the partners

number?

A Yes, sir.

Q And he indicates:  Please check and let me know, right?

A Yes.

Q And then if we go up, you indicated in your response:

They don't want to give their numbers.  They want our figure

and to add up on it, right?

A Yes, sir.

Q You're commenting on the 50 million chickens email

exchange that you went through, right?

A Sir, the 50 million chickens came after that email, sir.

Q Well, this is on December 28th of 2011, right?  

Do you see that, sir?

A Yes.  But I believe it's before when I asked

Mr. Nhangumele for how much you want, and then he sends me the

figure of 50.

And even in this email, sir, you can see I was

asking him for a percentage, and he sends the 50.

MR. BINI:  Let's look at Government Exhibits 2013,

if we can side by side them.  2012 and 2013.

(Exhibit published.) 

MR. BINI:  You can go little further, Ms. DiNardo,

in the 50 million chickens email, Government Exhibit 2013.
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  4620BOUSTANI - CROSS - MR. BINI

Show that negotiations back and forth.

You can go further down.

Q Sir, having had a chance to review them, would you agree

that this includes communications in December 28th of 2011 in

both email chains; is that right, sir?

A Of course, sir.

Q So you're speaking to Mr. Harpazi, and you're commenting

on your negotiations with Teofilo Nhangumele, right?

A Sir, Mr. Harpazi was asking me how much is the success

fee of the commission that should be paid to the agent, to

Mr. Nhangumele.  And I was saying, I don't know, let me ask

him.  And I was asking Nhangumele the same time, the same day,

of course.

Q Yes.  And you, in fact, were telling Mr. Harpazi:  He

won't give me his number, in the email of 2012 we saw; isn't

that correct, sir?

A Correct, sir, because Mr. Nhangumele told me:  Just give

me your proposal and we'll add up our commission on top of it.

Q Right, because he told you that he didn't know what to

come up with for radars and all the things that they were

going to be buying, right?  We saw that in one of the earlier

emails?

A Who said this, sir, I'm sorry?

Q Teofilo Nhangumele wrote that to you, right?

A No, he was telling me, sir, that he doesn't know what
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would be the commission.

Q He doesn't know what would be the commission, okay.

But he also told you that he didn't know how to

value all these things, right?

A No, he was saying he doesn't know how to value the

commission.

He was only concerned about the commission, sir.

MR. BINI:  Well, if we look down further in

Government Exhibit 2013, if we go to that email.

Can we just show Government Exhibit 2013,

Ms. DiNardo.

(Exhibit published.) 

MR. BINI:  I'm going to direct your attention to the

email on Wednesday, December 28th, 2011, at 8:27 p.m.

And if you can blow up, Ms. DiNardo:  I have to be

conducting extensive consultation in relation to above.

Q And do you see where Mr. Nhangumele said in this

negotiating this:  As I indicated to you, we had no basis

whatsoever to estimate the cost of this solution.

Do you see that?

A Yes, sir.

Q And this is inside the email chain regarding the

negotiation of the fee that you would paid pay to

Mr. Nhangumele; is that right, sir?

A Correct, sir.
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Q Okay.  And what he's saying there is, he doesn't know how

much these things cost, right?

A Sir, I --

Q I'm just asking you what he said there.

Isn't that what he said to you, sir?

A Yes.

Q And that's because he was asking you to give him the

overall price, right?

A He was asking me to give the price and the proposal of

Privinvest, and what is, in our opinion, what could be the

possible commission rate.

And I was telling him, No, you have to tell me how

much you guys want.

Q Okay.  So you were sort of having a negotiation on who

would bid first for how much he would be paid; is that fair to

say, sir?

A You could say that, yes, sir.

Q And that's what you were saying to Mr. Harpazi in the

other email chain that we saw, right?

A Yes, Mr. Harpazi asked me for how much is the commission

to be paid, and I was saying that I will check with the agent.

MR. BINI:  Okay.  We can take this down.

Q Now, after Mr. Teofilo Nhangumele gave you the 50 million

chickens number, you testified and spoke to Mr. Safa, right?

A Correct.
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Q And you said in that conversation Mr. Safa questioned the

bona fides of Teofilo Nhangumele, right?

A Correct, sir.

Q He thought that he was incompetent, right?

A Correct.

Q But he said:  Let's keep this tango dancing to you,

right?

A Yes, sir.

Q And you said that meant let's see where it goes, right?

A Correct, sir.

Q And you did, right?

A I did.

Q And eventually that ended up in the Proindicus contract,

right?

A Yes, sir.

Q You testified right before the Proindicus contract or

procurement contract was signed, you met President Guebuza,

right?

A Correct, sir.

Q And you said in that meeting that he said not to pay a

single penny to government officials.

That was your testimony, right?

A My testimony was, sir, President Guebuza told me if any

government official asks you for a penny in order for them to

do their job or do the project, then you say, no, and you come
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to me and you let me know.  This is my testimony, sir.

Q And your testimony is, though, that he said that you

could go into business with his son, right?

A He said that if I want encourage me that for Privinvest

to invest in the country and other things, and also to bring

foreign investments, and told me that he is the largest

businessman in the country and if we want we can invest with

their family business, and his son is one of the directors,

yes, sir.

Q And that's why you paid the president -- excuse me,

withdraw that.

And following that, Privinvest paid the president's

son millions of dollars, right?

A We entered into business with the president's son, sir.

Q How many millions of dollars did Privinvest send to the

president's son, sir?

A I'm not sure of the figure.  I've seen numbers throughout

this trial, sir.  But I believe we invested something in the

range 8 million maybe, $8 million.

Q Sir, you testified when you spoke to Mr. Guebuza he said,

in essence, you don't have to pay Teofilo Nhangumele, right?

A Yes, sir.

Q He claimed he didn't even know him, right?

A The president said he doesn't know Teofilo Nhangumele.

But, sir, no, the president did not tell me that you don't
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have to pay Teofilo Nhangumele.  I didn't say this, sir.

Q Okay.  Well, he said:  Don't pay a single penny to

government officials, right?

A He told me don't pay a single penny to government

officials for exchange of them to doing their job or to give

the contract.

Q But following Proindicus, fair to say, Privinvest paid

millions of dollars to government officials in Mozambique,

right?

A Privinvest invested and paid millions of dollars to

government officials in Mozambique, correct, sir.

Q And you testified that following your conversation with

Mr. or president Guebuza, you spoke to Mr. Safa, right?

A Correct, sir.

Q And he said to pay Teofilo Nhangumele, right?

A He said, yes, he took the decision that he believes it

was fair to pay commission to Mr. Nhangumele and Mr. Bruno

Langa.

Q And so even though Privinvest apparently didn't have to

pay them, Privinvest paid them $17 million, right?

A Correct, sir.

Q Now, defense counsel also asked you about Government

Exhibit 2022.

MR. BINI:  If you can put that up on the screen.

May I publish that, Your Honor?
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THE COURT:  You may.

(Exhibit published.) 

MR. BINI:  And if we can blow up -- yes, the top

email.

Q And now in 2012, you told Credit Suisse in this email

that Teofilo Nhangumele was working for the office of the

president, right?

A I wrote like this, sir, but in a way I was saying

assigned.

Q Okay.  You said:  You told Credit Suisse to address it to

Teofilo Nhangumele, a letter of interest, Office of His

Excellency, the president, that's you what wrote, right?

A Yeah, this and all myself I said also.

Q Okay.  And defense counsel asked you:  Were you in any

way trying to hide Mr. Nhangumele's involvement from Credit

Suisse.

Do you recall that question, sir?

A Yes, sir.

Q And you said, No, right?

A Correct.

Q Looking at Government Exhibit 2022, sir, you told the

bankers that Teofilo was representing the Office of His

Excellency, right?

A I meant he was a consultant for the office, sir.

Q But you didn't tell them that you promised to pay Teofilo
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Nhangumele and his partners 50 million chickens, right?

A No, I didn't tell him this, sir.

MR. BINI:  Okay.  You can take that down.

And if we can go to Government Exhibit 2758 for a

moment.

(Exhibit published.) 

MR. BINI:  Go to the earliest email.

This is the 125 email.

Q In that earliest email in this chain, if we go to the

bottom, is from an email address for Manuel Jorge, right?

A Yes, that's Mr. Rosario.

Q And he's the chairman of Proindicus, EMATUM, and MAM,

right?

A Correct, sir.

Q And also a senior official in the government?

A Yes, sir.

Q And he attached an invoice for three beijos, right?

A Yes, sir.

MR. BINI:  And if we go up to the next email.

Q And he was referring to Isaltina Lucas, right?

A Correct, sir.

Q The national directory of treasury, as you explained

yesterday?

A Absolutely, sir.

Q And you then wrote to Najib Allam, right?
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A Yes, sir.

Q He was the CFO of the Privinvest; is that right, sir?

A Correct, sir.

Q You were writing to him because he was the person, who in

this case, would effect the payments, right?

A Correct, sir.

Q And so you directed him to pay one to Isalt, right?

A No, sir, I did not direct him.

Q Well, you were emailing him:  Please let's do one for

Isalt, right?

A Yes, but paid on instructions I had from my boss, sir.

Q Okay.  So after you conferred with Mr. Safa, you are now

relaying to Najib Allam:  Pay one, right?

A Correct, sir.

Q And you expected, in the normal course of business, he

would then follow that, right.  

A He would also consult with Mr. Safa.

Q Okay.  And you then indicated:  Pay her one now but she's

owed 2 million, right?

A It's not she's owed, sir.  We put an internal budget for

potential things with her.  She's not owed anything.  I did

not promise her anything, sir.

Q Okay.  You indicate that her total is 2 million, right?

A Again, sir, that's an internal communication between me

and Mr. Allam.  It's an internal budget.  She has no clue of
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that.

Q Mr. Boustani, my question to you was just:  You indicated

her total is two, right?  That's what you wrote?

A Yeah.  So the budget internally, sir.

Q Sir, I'm just going to ask you to answer my questions.

A My apologies.

Q Thank you.

And then if you go up to the next email, you

wrote -- 

MR. BINI:  I'm sorry, if you go back down -- 

Q You wrote:  We only do one for now please, right?

A Yes, sir.

Q And then if we can look at Mr. Allam's response, he

indicated he didn't have anything in the budget for Isalt,

right?

A Correct, sir.

Q And if you go to the next response, you said there:

Should be two for her, right?

A Yes, sir.

Q You then if we go up, you indicated:  You still have the

paper I handed you in France, right?

A Yes, sir.

Q Because you had handed a piece of paper to Mr. Allam with

the payments for various people, right?

A I think here I was mentioning, sir, the invoice or the
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document related to Ms. Isaltina Lucas.

Q Okay.  And if we go to the next email, you then wrote:

The 125 for all for everything, right?

A Yes.

Q And you went through this yesterday, I won't belabor it,

but this is $125 million you're referring to, right?

A A budget, yes, sir.

Q Okay.  And if you would go to the bottom of the email,

after all is done, you say:  Five still for DG, right?

A Yes, sir.

Q And you were talking about 5 million more for the

director of general of SISE, right?

A As a budget, yes, sir.

Q And that was Gregorio Leao, right?

A Yes, sir.

Q And you indicated, again:  The two for Isalt, right?

A Correct, sir.

MR. BINI:  Okay.  You can take that down.

Q And you testified that Naji Allam was the person who you

would email with regarding payments, right?

A Yes, sir.

Q You didn't effect the payments directly, right?

A Correct, I did not, sir.

Q You would email Naji Allam so that he would effect the

payments for Privinvest, right?
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A Correct, sir.

Q And, Mr. Boustani, you testified yesterday that

Privinvest paid bankers while they were at Credit Suisse

millions of dollars.

Do you recall that, sir?

A Correct.

Q And do you recall on your direct examination you spoke

about Government Exhibit 1523.

MR. BINI:  If we can publish that for a moment, Your

Honor?

THE COURT:  You may.

(Exhibit published.) 

MR. BINI:  If we can blow up the payments through

September 25th, 2013, Ms. DiNardo.

Q And this chart reflects that on April 23rd, of 2013,

Andrew Pearse received approximately two-and-a-half-million

dollars from Privinvest, right?

A Yes, sir.

Q And you testified on direct examination that you knew he

was receiving millions of dollars, right?

A I did, yes, of course, sir.

Q But you didn't know the exact amounts, correct?

A I did remember the, I think four and a half, which I

recall.  And I knew that he was then getting -- he will be

getting dividends, so I knew it was millions of dollars, of
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course.

Q Okay.  And we can see that.  And, in fact, you testified,

I believe on your direct, what you called him to inform him

that he would be receiving the millions, right?

A Correct, sir.

Q Okay.  And then on May 28th, while he was still at Credit

Suisse, another million was paid to Andrew Pearse, right?

A Yes, sir.

Q And on June 26th, 2013, another million was paid to

Andrew Pearse at Credit Suisse; right?

A Yes, sir.

Q And on July 2,5th, 2013, another million was paid to

Andrew Pearse at Credit Suisse, right?

A Yes, sir.

Q And on September 3rd, 2013, another million was paid to

Andrew Pearse, right?

A Yes, sir.

Q Now, September 25th, 2013, do you see that -- that large

payment for $15.6 million?

A From Palomar, yes, sir.

Q And that was for the EMATUM loan, right?

A Yes, sir, I believe so, yes.

Q And you knew that amount in 2013, or that approximate

amount, right?

A Yes, sir.
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Q Because you knew that Pearse was getting a third of his

10 percent interest -- or excuse me, withdraw the question.

You knew that Palomar was to receive approximately

10 percent of the financing for EMATUM, right?

A Yes, sir.

Q And this was in relation to the first 500 million that

Andrew Pearse, Subeva, and Singh had obtained in financing

from Credit Suisse, right?

A I don't think, sir, they obtained.  It's the bank who

arranged the financing.

Q Well, they assisted you to obtain it; isn't that right,

sir?

A Subeva and Pearse are working at Palomar, and Palomar's

job was to structure the financing, sir.

Q Well, you would agree with me, sir, that Andrew Pearse

was working at Credit Suisse until September 2013, right?

A I don't recall if he left, but you're correct, sir, that

at a certain stage, he was still at the bank.

(Continued on next page.) 
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CROSS-EXAMINATION (Continued) 

BY MR. BINI: 

Q And there were a number of e-mails that you had with him

and Ms. Subeva where they are working on the EMATUM project

using their personal e-mails, right.

A Yes.

Q So the bank wouldn't know, right?

A Yes.  They asked not the bank to know, you're correct,

sir.

Q Okay.  So you didn't know 15 -- did you know that he was

getting, Mr. Pearse was getting, 15.6 million in

September 2013?

A Yes, yes.

MR. BINI:  And if we can look to Government's

Exhibit 2527 in evidence.  May I publish that your Honor?

THE COURT:  You may.

BY MR. BINI: 

Q These are the e-mail exchanges where Andrew Pearse, go

down to the bottom, gave you uncle's details, right?

A Yes.

Q And he was referring to Surjan Singh, right?

A Yes.

Q The bank account that he listed was the bank account that

Surjan Singh opened after you helped him get the fake

residency permit, right?
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A I helped Surjan Singh to receive residency permit; but I

was not aware of the bank, sir, but he gave it to me, yes.

Q You got that permit with Surjan Singh so he could open a

bank account, right?

A I got the permit for Surjan Singh in preparation for him

to be joining Palomar subsequently.

Q That's your testimony.  But it was also to open a bank

account; isn't that right, sir?

A Logically, because if he joined Palomar based in --

Q That wasn't my question.

A I apologize.

Q My question was:  Did you obtain it in part so he can

open a bank account in the United Arab Emirates, sir?

A No.

Q That's your testimony.  You said -- rather, Mr. Pearse

said if we can do something this week he would appreciate it,

right?

A Yes, sir.

Q If we go up to the next e-mail.  You wrote to Najib

Allam, you said, Uncle Surjan total of four, right?

A Yes, sir.

Q And you didn't write this is a loan, right?

A I did not.

Q That's not written there.

A No, sir.
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Q You just said, uncle Surjan total of four, right?

A Yes, sir.

Q You meant pay him $4 million, right?

A Yes, sir.

Q You didn't effect the transfer, but Najib Allam did,

right?

A Yes, sir.

MR. BINI:  You can take that down.  If we can go to

Government's Exhibit 4, your Honor?

THE COURT:  You may.

BY MR. BINI: 

Q This is the original Proindicus loan agreement, right?

A Yes, sir.

Q It's dated February 28, 2013, right?

A Yes, sir.

Q You said during your direct, Privinvest is not a party to

this loan agreement, right?

A Correct, sir.

Q But if I can direct your attention to page five, which is

eight in the document, Ms. DiNardo.  Can you blow up

contractor and the provision immediately below it?  

Do you see on page five, sir, Privinvest is

mentioned, right?

A I can see that, sir, yes.

Q Because contractor is defined as Privinvest, right?
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A Correct.

Q Because the proceeds from this loan agreement were going

to Privinvest to perform the contract, right?

A Yes, sir.

Q That was the entire purpose of this loan agreement,

right?

A I believe so, yes.

Q Directly below contractor what was the next word or term

that was defined, sir?

A Corrupt act.

Q And that says, in connection with the project it would be

a corrupt act to pay bribes or kickbacks, right?

A I think so, yes, you're right, sir.

Q You read it at the time, right?

A I did not read it, sir.

Q You didn't read the portion that referred to Privinvest?

A Sir, I did not read the whole document.

Q Didn't you read the one portion of the document that

directly went to you getting paid on page five?

A Sir, I'm just reading it now because you're showing it to

me.

Q This is the first time you've read it?

A During the course of the trial, this is the first time I

see it, sir.

Q Okay, that's your testimony.
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A Yes, sir.

Q If we can look to page 96 of the document.  And this

document is signed by Eugenio Matlaba, right?

A Yes.

Q And Antonio Carlos do Rosario, right?

A Correct, sir.

Q We saw from Government's Exhibit 2758 Privinvest paid

Mr. Matlaba $1 million, right?

A I remember a budget of 1 million.  I'm not sure if we,

maybe we paid him, yes.

Q So there was at least a budget of 1 million for

Mr. Matlaba, right?

A Absolutely, sir.

Q There was a budget of 15 million to pay Antonio do

Rosario, right?

A Absolutely, sir.

Q If we look to the next page, 96 of 100, that is signed

Surjan Singh?

A And someone else at the bank, yes.

Q Not at this time but a later time Privinvest would pay

millions of dollars to Surjan Singh, right?

A Correct, sir.

MR. BINI:  Can we go to Government's Exhibit 29 in

evidence, your Honor?

THE COURT:  You may.
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BY MR. BINI: 

Q This is an amendment agreement to the original Proindicus

loan agreement, right?

A Yes, sir.

Q Do you see that it's dated June 14, 2013, sir?

A Correct, sir.

Q You'll recall that this document increased the financing

for Proindicus to $622 million; is that right, sir?

A Correct, sir.

Q That was so that Privinvest could get paid more to sell

more things to Proindicus, right?

A Correct.

Q And those were, for example, the items that were in some

of the amendments to the procurement contract that we looked

at yesterday, right?

A Yes, sir.

Q Look to page 116 out of 117 in this document, Andrew

Pearse signed for Credit Suisse, right?

A Yes, it was Chris Chapman also.

Q And Andrew Pearse was a managing director at Credit

Suisse at that time, right?

A Correct, sir.

Q And he already had been paid millions of dollars by

Privinvest, right?

A Yes, sir.
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Q Is you indicated yesterday, Privinvest was going to pay

Andrew Pearse a percentage of this up size, right?

A Correct, sir.

Q That was going to be two-and-a-half percent, right?

A I don't remember -- no, sir.  I did not say

two-and-a-half percent.  But if you recall my e-mail yesterday

the one where I listed the Palomar business plan what I was

telling him.  I was telling him Proindicus he would be

remunerated, of course, but it cannot be part of Palomar

because of the core structure of Proindicus is already

factored in, so we would pay him but outside of Palomar.

Q Do you remember it percentage you would pay him for this

up size, sir?

A No.  But in my e-mail I put parameters.  I was trying to

put a certain parameter comparing whatever we paid him on the

original, the actually the payment that he received to be

hired and to create Palomar at the beginning, so taking it as

a comparison.

Q So do you recall here how much you agreed to have

Privinvest pay him for this loan up size?

A I don't remember exactly how much, sir.  I remember that,

yes, we agreed that he would be remunerated.

Q Fair to say millions of dollars, right?

A Yes.

MR. BINI:  If we can go, your Honor, to Government's
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Exhibit 2460 in evidence?

THE COURT:  You may.

BY MR. BINI: 

Q This is Surjan Singh sending you the offering circular on

September 14, 2013 for EMATUM, right?

A Yes, sir.

Q The EMATUM loan participation, right?

A Yes, sir.

Q This was in connection with the financing for the EMATUM

loan, right?

A Yes.

MR. BINI:  If we can go to Government's Exhibit

2460B in evidence, your Honor, may I?

THE COURT:  Yes.

BY MR. BINI: 

Q That was the offering circular, right?

A Yes, sir.

Q It attaches the underlying EMATUM loan agreement and

guarantee, do you recall that, sir?

A Sir, I don't read this document as well.

Q You didn't read this one either?

A No, sir.

Q And this was to obtain financing that was going to pay

Privinvest millions of dollars, right?

A I asked for this document, sir, so I can forward --
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Q That wasn't my question.

A I apologize.

Q My question to you was:  This document was designed to

obtain financing to pay Privinvest hundreds of millions of

dollars, right?

A Not necessarily, no.

MR. BINI:  Let's look at Government's Exhibit 207,

the fully signed EMATUM loan agreement.  May I publish that,

your Honor?

THE COURT:  Of course.

Q Rather than going through this document, we've all seen

it many times, I just want to go page 98 or 103, Ms. DiNardo,

in the document.

Again, this is signed by Antonio do Rosario, right?

A Yes, sir, and Henrique Gamito.

Q And Antonio do Rosario was paid 15 million by Privinvest

as we've seen?

A I'm not sure that it's 15, sir.

Q That was the budget that you had in that e-mail?

A Yes, sir.

Q On page 104 of 105 -- 104/105, it's signed by Surjan

Singh, right?

A Yes, and Mr. Patki also.

Q We saw in Government's Exhibit 1525 in evidence that

Logistics started paying Singh on October 23, 2014.  Do you
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recall that, sir?

A I believe so, sir, yes.

Q That was a month after this offering circular was sent to

you by Mr. Singh, right?

A Yes, sir.

Q After Pearse reminded you to do something for uncle,

right?

A In this the e-mail yes, sir.

MR. BINI:  Looking to Government's Exhibit 208 in

evidence.  May I publish that, your Honor?

THE COURT:  You may.

Q This is the government guarantee for the EMATUM loan,

right?

A Yes, sir.

Q If we can go back to the signature page.  Let's look to

the signatures by Surjan Singh signed by for Credit Suisse,

right?

A Yes, with Mr. Patki as well.

Q If we can go to the signature by Mozambique by Ministry

of Finance, Manuel Chang signed for Mozambique, right?

A Yes.

Q As we saw on Government's Exhibit 2758 Privinvest paid

Chang approximately $7 million, right?

A No.  I think, sir, there was again a budget, but I'm not

sure how much Privinvest paid Mr. Chang.
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Q Well, you saw the 5 million --

A Yes, yes.

Q -- corporation?

THE COURT:  You have to let him finish the question

before you jump in with the answer.

Put the question again, pause, then answer.

A I apologize.

Q You saw that approximately 5 million was paid by

Privinvest to Thyse Corporation, right?

A You're correct, sir.

Q In fact, you sent those e-mails to Naji Allam so he would

effect those transfers.

A Correct, sir.

Q You can take that down.

Mr. Boustani, during your direct examination defense

counsel asked you about your work with Andrew Pearse and

Detelina Subeva while at Credit Suisse.  Do you remember that,

sir?

A Yes.

Q You worked with them including in the summer of 2013,

right?

A Correct, sir.

Q You knew that they were both trying to hide their work

with you from Credit Suisse; isn't that right, sir?

A You can say that, yes.
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MR. BINI:  If we look to Government's Exhibit 2317

in evidence.  May I publish that, your Honor?

THE COURT:  You may.

BY MR. BINI: 

Q Is this is an e-mail from Ms. Subeva to you, right?

A Yes, sir.

Q On June 5, 2013, Subeva told you she would send her

Proindicus KYC files to you, right?

A Yes, sir.

Q And that's Know Your Customer, right?

A Yes.

Q She wanted you to send them to her personal gmail

address, right?

A Correct, sir.

Q She asked you to do that so the bank wouldn't know,

right?

A No, sir, she was saying, Andy for the future for Palomar.

Q She could have e-mailed them to herself, right?

A She could.

Q And she asked you to do it, right?

A Yes, sir.

Q You knew that was so the bank wouldn't know, right?

A Yes.  She didn't want the bank to know, you're right,

sir.

MR. BINI:  If I can publish, your Honor,
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Government's Exhibit 2355?

THE COURT:  You may publish.

Q If we can look to the first e-mail on page two,

Ms. DiNardo.

Mr. Boustani, this is another example of Ms. Subeva

wanting you to hide her work with you from Credit Suisse,

right?

A Yes, sir.

Q That's why she asked you to send a clean e-mail with a

tuna master plan to Surjan, right?

A Correct, sir.

Q You agreed to do that, right?

A I did, sir.

MR. BINI:  Your Honor, if I may publish Government's

Exhibit 2361 in evidence?

THE COURT:  You may publish.

BY MR. BINI: 

Q In this e-mail Pearse told you not to forward his e-mail

to Credit Suisse, right?

A Correct, sir.

Q And you didn't, right?

A I did not, sir.

MR. BINI:  If I may publish Government's Exhibit

2362 in evidence?

THE COURT:  You may.
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BY MR. BINI: 

Q And this is another example, Mr. Boustani, where Subeva

told you the same thing to remove her from the e-mail, right?

A You're right, sir.

MR. BINI:  If I can publish 2365?

THE COURT:  You may.

BY MR. BINI: 

Q You would agree with me, sir, in this e-mail Government's

Exhibit 2365, Pearse e-mailed you and Subeva and said delete

the author from the documents meta data, right?

A You're right, sir, yes.

MR. BINI:  If we can go to 2398, may I publish that

your Honor?

THE COURT:  You may.

BY MR. BINI: 

Q This is an e-mail from, or regarding, the EMATUM due

diligence, right?

A Yes, yes, sir.

Q In this e-mail from August 4, 2013, Ms. Subeva said to

you, Please remind Antonio not to mention Andrew and myself,

right?

A Correct, sir.

Q She was asking you to remind Antonio do Rosario not to

mention her and Pearse, right?

A Correct, sir.
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Q Sir, defense counsel asked you some questions regarding

the EMATUM exchange.  Do you recall that?

A Yes, sir.

Q Palomar was paid millions of dollars in the exchange,

right?

A Correct, sir.

Q I want to ask you about an e-mail exchange that you had

with Andrew Pearse regarding those fees.

MR. BINI:  Your Honor, may I publish Government's

Exhibit 3106?

THE COURT:  You may.

Q I'm going to ask to you look to page two, an Andrew

Pearse's e-mail on April 6, 2014 at 2:44 a.m.  And the

exchange had been completed by this point, right?

A I believe so, sir, yes.

Q Here he indicates that the total received by Palomar was

$3.767 million, right?

A Yes, sir.

Q And then he writes out information on how to divide up

this $3.7 million, right?

A Yes, sir.

Q Mr. Pearse indicated that he wanted to pay bonuses,

right?

A Correct, sir.

Q He was e-mailing you because he wanted to get your
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approval for what he was going to do, right?

A No, sir.

Q Why was he e-mailing you?

A He knows that I have the direct access to Mr. Safa.  So I

can relayed the message much faster.

Q Okay.  Because you were sort of Safa's right-hand man in

these deals; fair to say?

A Yes.

Q So you were the person who Pearse would discuss any of

these Palomar issues with, right?

A He met Mr. Safa many times, but mainly it was me.  You're

correct, sir.

Q Mainly he negotiated with you regarding Palomar, right?

A You're right, sir.

Q If we can look to your response.  Mr. Boustani, you

respond that you were upset about paying another bonus?

A Correct, sir.

Q By the way, you didn't say Mr. Safa, you said I'm upset

paying a bonus, right?

A You're right, sir.

Q You wrote, We just paid $1 million as a bonus, right?

A We, meaning Palomar, I meant.

Q Okay.  Because you're part of Palomar, right?

A I'm not part of it, no.

Q But you're a part of running it here, right?
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A No.  I'm representing Mr. Safa sometimes in making sure

the plans business, yes, sir.

Q So you developed it with Pearse and in consultation with

Safa you helped run it, right?

A My role was to develop it, sir, not to run it on a day to

day.

Q But Pearse is coming to you on how to run it on a day to

day basis, right?

A This is about specific distribution of money, sir.

Q Okay.  Go to the next e-mail.  Mr. Pearse was upset,

right?

A Correct, sir.

Q He wanted to pay the bonuses right?

A He did.

Q If we look up, you responded, I'm sorry we didn't agree

on every payment, right?

A Correct, sir.

Q Then if you can read the rest of this e-mail and tell me

when you've done so I have a couple of questions on it.

(Witness reviewing document.) 

Q You read the e-mail?

A Yes, sir.

Q In substance you're threatening to shut down Palomar,

right?

A I'm not threatening, sir.  I'm just saying, if we have
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disagreements let's close down the company.

Q You didn't say Mr. Safa said let's close down the

company.  You said that you're ready to close down the company

in this e-mail?

A I'm always using "we" so.

Q You can take that down.

Defense counsel asked you some questions about MAM,

do you recall that, sir?

A Yes, sir.

Q And MAM was meant to be a shipyard, right?

A It is a shipyard, sir.

Q I'd like to ask you about MAM's business plan.  Do you

recall, sir, that the MAM loan was in May of 2014?

A Yes, sir, you're correct.

Q You obtained the financing for that from VTB Bank; isn't

that right, sir?

A You're correct, sir.

Q You've seen MAM's business plan before, right?

A I didn't read it totally, no.  But I had an overview

knowledge of the concept and the logic.

Q And one of the main concepts of MAM was that it was

supposed to maintain the boats for Proindicus, right?

A In my view it was the smaller part of the whole business.

Q It was also supposed to maintain the boats for EMATUM,

right?
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A Yes.

MR. BINI:  If we can, your Honor, may I publish

3216A in evidence?

THE COURT:  You may.

BY MR. BINI: 

Q I'll ask you to look to page 17, sir.  Can you turn that,

so the jury and the witness can see, rotate it?  Thank you.

Ms. DiNardo, I want to blow up the maintenance for year one.

Do you see, we're going to have to take it up for a

minute, do you see, I'll direct your attention, Mr. Boustani,

to the gross profit where it indicates 29,700,000.  Can you

see that, sir?

A Yes, yes, I see it, sir, yes.

Q If we can go up, do you see it has maintenance and

repair.  I want you to see what these revenues are for -- go

up the entire column, take a look at it.  Go down slowly,

Ms. DiNardo, so the witness and the jury can see what is the

source of this $29 million.  Part of it is maintenance of the

EMATUM vessels, right?  Can you highlight the 15.6 million,

Ms. DiNardo, in the maintenance, the column that is tan.  And

then beneath that, if we keep going down.

Do you see the maintenance and repair revenues for

EMATUM where it shows 9.3 million.  Do you see that, sir?

A I do, sir.

Q Do you see that it totals gross maintenance repairs
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revenue of approximately $29 million?

A Yes, sir.

Q Now in 2014, however, you would agree with me that

unfortunately Proindicus was making virtually no revenue,

right?

A You're right.

Q And EMATUM was making virtually no revenue, right?

A You're right, sir.

Q You're familiar that they couldn't pay any of these

maintenance fees, right?

A May I answer, sir, in few words?

Q I would ask you to answer my question.

A Sorry.

Q My question was:  Can you see that in 2014 MAM was not

going to receive these revenues from Proindicus or EMATUM,

would you agree with me?

A Yes.  And this page, sir, I didn't see it, I didn't see

it totally.  I wasn't focused on the details of the business

plan.

Q Okay.

A For me I saw MAM --

THE COURT:  You've answered his question.

THE WITNESS:  I apologize.

THE COURT:  Next question.

Q You can take it down.
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Defense counsel asked you about certain visa and

residency docs.  Do you remember that, sir?

A Yes, sir.

Q You obtained a number of them for bankers in Mozambique

and officials, right?

A You're right.

MR. BINI:  If we can go to and publish Government's

Exhibit 3133 in evidence?

THE COURT:  You may publish.

BY MR. BINI: 

Q Is this is an e-mail from you to Mr. Nhangumele?

A Yes.

Q January 2, 2013, right?

A Correct, sir.

Q This is close in time to when the Proindicus procurement

contract will be signed, right?

A Two weeks before I think, or three weeks, yes.

Q You attached on page two Abu Dhabi cards for a number of

individuals right, go to the second page -- sorry 3133A, if we

can publish that, the attachment?

THE COURT:  You may.

Q With respect to Bruno Langa, he was indicated as diesel

engine mechanic for Logistics, right?

A Yes, sir.

Q He was not, right?
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A He was not, sir.

Q If we can go to page three.  This is the son of the

president, right?

A He is, sir.

Q He's indicated as a hydraulic mechanic, right?

A Correct, sir.

Q And he was not?

A He is not, sir.

Q If we can go to back to page one, he's indicated as a

petrol engine mechanic, right?

THE COURT:  "He" you mean?

Q Teofilo Nhangumele is indicated as a petrol engine

mechanic.

A Yes, sir.

Q And he was not?

A He's not.

Q Teofilo Nhangumele was not a petrol engine mechanic?

A He is not.

Q Part of this was to assist these individuals to open up

bank accounts in the UAE, right?

A You're correct, sir.

Q That's what you did for Andrew Pearse as well, right?

A For Andrew Pearse it was in anticipation of Palomar; but

eventually I knew he was going to open a bank account, yes,

sir.
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Q In fact, you knew he was going to open a bank account

back in March of 2013, right?

A I don't recall the exact date, but I knew, sir.

Q You knew you were paying him beginning, or Privinvest was

paying Andrew Pearse, beginning in April of 2013, right?

A I knew he was going to get paid, sir, but then I did not

go through the details of mechanism of this payment.

Q Okay.

MR. BINI:  Your Honor, may I publish Government's

Exhibit 1841 in evidence?

THE COURT:  You may.

BY MR. BINI: 

Q Directing you to page three.  This is the document

claiming that Andrew Pearse was a tube welder for Logistics?

A Yes, sir.

Q You helped him obtain this document, right?

A I did, sir.

Q And it's not correct, right?

A It's not correct.

Q If we look to page ten of this document, and blow up the

employment section.  

Do you see here, sir, where it indicates that Pearse

made approximately a million dirham a year as a tube welder

for Logistics?

A I can see that.
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Q Did you come up with the fake salary amount, sir?

A No, sir.

Q Who was responsible for that at Privinvest?

A I don't know this number from where it came from, sir.

Q You can take that down.

Now, Privinvest in fact received the funds from

these various financing we've been discussing this morning,

right?

A Yes, sir.

MR. BINI:  Your Honor at this time may I publish

Government's Exhibit 2241 in evidence and the attachments?

THE COURT:  You may.

BY MR. BINI: 

Q Government's Exhibit 2241 in evidence is a March 19, 2013

e-mail from Antonio do Rosario to you, right?

A Yes, sir.

Q And this attaches a number of documents, right?

A Yes, sir.

Q Mr. Do Rosario wrote, Please find attached your

documents, right?

A Yes.

Q He's attaching the utilization request for this loan,

right?

A Yes, sir.

Q He wrote that because the utilization request is really
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yours, right?

A It's not mine, sir, no.

Q Well, he wrote, Please find attached your documents,

right?

A I think he was just saying, like, take this copy for your

files.

Q Okay.  But it was an important document for Privinvest,

right?

A It's a document so we can trace the payment, yes.

Q This was going to be for several hundred million dollars,

right?

A You're right, sir.

MR. BINI:  If we can look to Government's Exhibit

2241A the utilization request?

THE COURT:  You may.

Q You recall this utilization request right, correct?

A I do, sir.

Q Directing your attention to paragraph two, you recall at

the time reading this portion of the utilization request,

right?

A Again, sir, I did not read the document thoroughly.  I

just knew it was utilization request.

Q So you reviewed it, but not thoroughly, right?

A I just saw the maybe the headline.

Q So again not living up to your Croco nickname, you didn't
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review it thoroughly, that's your testimony?

A I did not, sir.

Q If you did review it, this is the portion you would

review because it indicates that this is a utilization request

for $372 million; isn't that right, sir?

A No, sir, I just saw the headline.

Q You just saw the headline?

A Yes, sir.

Q Let's look to paragraph three for a moment, sir.  You

see, sir, how it says the proceeds of the loan should be

applied in payment of the contractor portion, do you see that,

sir?

A I do.

Q It says, We shall apply the proceeds of this loan in

accordance with Clause 3.1 purpose and Clause 19.2 compliance

with laws, right?

A Yes, it says that, sir.

Q You're familiar with those provisions of the loan

agreement, right?

A I'm not, sir.

Q Those are the provisions that we've been looking at this

entire trial, right?

A Yes, now, sir, yes.

Q It's on page one of this document, right?

A You're right, sir.
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Q And you read it at the time, did you not, sir?

A I did not.

Q You didn't read this paragraph of the first page of this

document?

A I did not, sir.

Q This is the part that says the money is going to be sent

to the contractor, right?

A I think so, yes.

Q It says it right there, right?

A You're right, sir, yes.

Q And you worked at Privinvest, the contractor, right?

A I did.

Q So this is the most important part of this document for

you; isn't that right, sir?

A It is important.

MR. BINI:  Okay.  If we can look at 2241B?

THE COURT:  You may.

Q You can blow up the top portion.

Take a look at that for a moment, sir.

Can you scroll through, Ms.DiNardo, so the witness

can read it?

(Witness reviewing document.) 

Q What is this, sir?

A I think it's a letter from Privinvest.  It's addressed to

Proindicus I believe.
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Q If we look to the second page, sir, and keep going, right

there.  Who signed it, sir?

A It's me, sir.

Q Okay.  And it's also countersigned by Eugenio Matlaba,

right?

A Yes.

Q And Antonio do Rosario?

A Correct, sir.

Q If we go up, this is indicating where the funds should go

for Privinvest, right?

A Yes, sir.

Q You reviewed this document before signing it, right?

A No, sir.

Q You signed this document as well without having read it,

that's your testimony?

A Sir, all documents I receive is from our lawyers and I

trust them, and I sign.

MR. BINI:  And then if we can go to -- your Honor,

if I can publish 2328 in evidence?

THE COURT:  You may.

BY MR. BINI: 

Q Is this another utilization request, sir?

A I can see that, yes, sir.

Q And this is an e-mail again from Antonio do Rosario to

you, right?
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A And to Mr. Pearse and Ms. Subeva, yes.

Q He says, Dear all, please find attached the papers,

right?

A Yes, sir.

MR. BINI:  If we can go to 2328A in evidence, your

Honor?

THE COURT:  You may.

BY MR. BINI: 

Q This is a utilization request in connection with this up

size of the Proindicus loan, right?

A Can I see it's between Proindicus and Credit Suisse, yes,

sir.

Q And it was sent to you because if we look to paragraph

three, this is to pay the contractor, right?

A Yes, sir.

Q Did you read this utilization request?

A I did not, sir.

Q And, sir, this is the Proindicus up size that you

indicated you paid Andrew Pearse millions of dollars for,

right?

A I did not pay anything, sir.

Q Privinvest paid Andrew Pearse millions of dollars for

this Proindicus up size, right?

A You're right, sir.

MR. BINI:  Your Honor, if I can have a moment?
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THE COURT:  You may.

MR. BINI:  No further questions, your Honor.

THE COURT:  Redirect.

MR. SCHACHTER:  Thank you, your Honor.

REDIRECT EXAMINATION  

BY MR. SCHACHTER: 

Q Mr. Boustani, Mr. Bini asked you whether Mozambique was a

poor country and you appeared to have some trouble answering

that question.  Can you explain what your difficulty was?

A My difficulty was I do not believe it's a poor country.

On the contrary, I believe it's an extremely rich country with

extraordinary potential.

Q If someone owns a piece of land with a billion dollars of

untapped oil in the ground, is that person rich or poor in

your opinion?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Do you have an understanding as to whether Mozambique has

significant gas reserves that are in the process of being

developed?

A Yes, they are a lot.

Q You were asked a number of questions regarding the

procurement contracts and whether you read them.  Do you

recall those questions?

A Yes, sir.
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Q And you said you did not?

A I did not.

Q Can you explain why not?

A First, I'm not a lawyer.  And number two, when I work in

a large organization so we're a team, we trust each other.

Trust is key, it's a must.  So I know about the project

values, about the main financial parameters.  But then the

details, once I receive the documentation drafted by lawyers,

reviewed internally, they tell me that's it, you can sign, I

sign immediately.

MR. SCHACHTER:  Your Honor, may we publish

Government's Exhibit 3216A in evidence -- sorry, just a

moment.

I believe Mr. Bini showed you the MAM procurement

contract.  May we publish Government's Exhibit 2774A in

evidence?

THE COURT:  You may.

BY MR. SCHACHTER: 

Q Can we flip through this document?  I'll tell you when to

stop.  Hold on one second.  Turn to the next page, and the

next page, and the next page, okay.

So this is a procurement contract between your

company and Mozambique Asset Management?

A Yes, between Privinvest and Mozambique Asset Management.

Q Sir, the representations and promises that Privinvest is
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making in this agreement are to who or to what?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Can we go to the first page of the document and blow up

the first half of the document?  

This is an agreement between which parties?

A Privinvest and Mozambique Asset Management.

Q Is Credit Suisse a party to this agreement?

MR. BINI:  Objection.

A No.

THE COURT:  Sustained.

Strike the response.  The jury will ignore it.

Q Do you have an understanding as to whether this agreement

contains any statements by Privinvest to any investor or any

bank?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Sir, who signed this document on behalf of Mozambique

Asset Management?

A I think it was Mr. Rosario.

Q Was Mr. Rosario aware of the payments, of the payments

that he had in fact received?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Mr. Bini asked you a number of questions about the MAM
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project.  Mr. Boustani, were there any investors whatsoever in

the MAM project?

A I don't know.

Q Do you know -- when you took any action in connection

with the MAM project, were you intending to defraud any

investors who didn't even exist?

MR. BINI:  Objection.

THE COURT:  Sustained.

(Continued on next page.) 
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REDIRECT EXAMINATION (Continued) 

BY MR. SCHACHTER: 

Q You were asked questions about the MAM business plan; do

you recall those questions?

A Yes, sir.

MR. SCHACHTER:  Mr. McLeod, can we publish, in

evidence, Government Exhibit 3216A.

Q Did you draft this document?

A No, sir. 

MR. SCHACHTER:  Mr. McLeod, can we just flip through

the pages of this exhibit so the jury can see.  A little more

slowly.

Let me stop you there.

Q Is this the page that Mr. Bini asked you about, couple of

numbers on this page?

A I think so, yes. 

MR. SCHACHTER:  Can you please proceed through the

document, Mr. McLeod, if there's any other pages.

Thank you.  You can take that down, Mr. McLeod.

Q Mr. Bini asked you a number of questions about

communications with Mr. Nhangumele in late 2011; do you recall

that?

A Yes. 

Q And did Privinvest pay Mr. Nhangumele anything at all in

2011? 
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A No. 

MR. BINI:  Objection.

THE COURT:  Overruled.  Next question.

Q Anything at all during the entire year of 2012? 

A No. 

Q And then after the procurement contract was signed in

2013, was he paid 8 and a half million dollars? 

A Yes. 

Q And about what percentage of the contract was paid to

Mr. Nhangumele? 

A I recall very well, Mr. Safa told me that 5 percent of

the total contract value to him and Mr. Langa. 

Q And in your experience, what is a standard agency fee for

a contract like that?

MR. BINI:  Objection.

THE COURT:  Sustained.

Q If Privinvest's goal was to use Mr. Nhangumele to pay

bribes to government officials in Mozambique, would Privinvest

have paid for his airline ticket when he asked for it? 

MR. BINI:  Objection. 

THE COURT:  Sustained. 

Q When you were speaking to Mr. Nhangumele in 2011, were

you intending to defraud investors who may some day years

later buy pieces of a loan that a bank called Credit Suisse

may some day try to sell to those investors?
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MR. BINI:  Objection.

THE COURT:  Sustained.

And the jury is again reminded that the questions of

counsel do not contain evidence, it is the answers of the

witness to proper questions that contain evidence. 

Q When you --

THE COURT:  Next question. 

MR. SCHACHTER:  Yes, Your Honor. 

Q When you were speaking to Mr. Nhangumele in late 2011,

were you intending to launder money in and out of the United

States? 

A Of course not.

Q Mr. Bini asked you if you disclosed anything about the

agency fee paid to Mr. Nhangumele to Credit Suisse; do you

recall that question?

A Yes. 

Q You heard Mr. Pearse testify that Credit Suisse used

agents as well; do you recall that testimony?

A I think so, yes. 

Q Did Credit Suisse ever disclose to you details regarding

its use of agents in any contracts? 

MR. BINI:  Objection.

THE COURT:  Sustained. 

Q Sir, Mr. Bini showed you the signature of Mr. Singh on

the Proindicus loan agreement; do you recall that?
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A Yes. 

Q And then he asked you if later Privinvest would pay money

to Mr. Singh; is that correct? 

A Yes. 

Q Do you recall that that loan agreement was signed in

February of 2013? 

A Yes. 

Q And at that time, did you have any understanding that

there may some day come a day when Mr. Pearse would try to

recruit Mr. Singh to some entity called Palomar? 

MR. BINI:  Objection.

THE COURT:  Sustained.

Q Now, focusing on your signature on the procurement

contract, did the fact that you signed those contracts mean

that you had a final decision making authority at Privinvest

to enter into those contracts? 

MR. BINI:  Objection. 

THE COURT:  Sustained.

Q Who had final decision making authority at Privinvest as

to whether Privinvest would enter into those contracts?

A Mr. Safa. 

Q Did you ever think that because Mr. Singh's name or

Mr. Pearse's name was on a loan agreement, that that meant

that they had final decision making authority at Credit Suisse

to enter into those loans? 
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MR. BINI:  Objection. 

THE COURT:  Sustained.

Q You -- Mr. Bini asked you questions about removing

Mr. Pearse and Ms. Subeva's name from certain e-mails; do you

recall those questions?

A Yes. 

Q And did you have an understanding that they wanted you to

remove their names because they were still hoping to get their

bonuses from Credit Suisse? 

A Correct. 

Q And did you understand that they were under certain

employment restrictions that if they worked for a competing

enterprise, then they could lose some of the compensation that

they were otherwise owed at the conclusion of some period of

time? 

MR. BINI:  Objection. 

A Absolutely. 

THE COURT:  Overruled.

You may answer. 

A Absolutely.  Yes. 

Q When you were helping Mr. Pearse and Ms. Subeva to still

be able to collect their full compensation from Credit Suisse,

were you intending to defraud investors who may purchase

certain debt instruments from Credit Suisse or from a bank

called VTB? 
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MR. BINI:  Objection. 

THE COURT:  Sustained.

Q Were you intending to launder money in or out of the

United States as you assisted them in being able to collect

their compensation from Credit Suisse? 

A Of course not. 

Q And during that period of time, when you are having

communications about removing their names from e-mails, did

you understand whether Mr. Pearse was even showing up at his

office at Credit Suisse at that time?

A I have absolutely no clue. 

MR. SCHACHTER:  Now, Your Honor, may I publish

Government Exhibit 2527 in evidence? 

THE COURT:  You may.

MR. SCHACHTER:  And if we can blow up that part.

Thank you.

Q And this is the e-mail where Mr. Pearse is providing you

with information about a payment to Mr. Singh; is that

correct? 

A Yes. 

Q And this is October 20, 2013? 

A Yes. 

Q So that would be about eight months after the Proindicus

loan agreement? 

A Yes. 
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Q And I believe you said that this payment was intended to

recruit Mr. Singh to leave Credit Suisse and to come to

Palomar; is that correct? 

MR. BINI:  Objection.

A Yes. 

THE COURT:  Sustained.  Strike the answer. 

Disregard it. 

THE WITNESS:  Sorry, Your Honor. 

THE COURT:  It is all right.

Q What was your understanding as to why Mr. Pearse was

asking for this money to be paid to Mr. Singh? 

A Again, to compensate Mr. Singh for the millions that he

will be losing when he leaves Credit Suisse and to recruit him

to Palomar. 

Q And I just -- can you read the sentence, the line that's

third from the bottom.  Just read that aloud, please.

A Hope that is enough. 

MR. SCHACHTER:  You can take that down.

Now, if we can put up Government Exhibit 4, in

evidence, Your Honor.

Q Is this a copy of the loan agreement that Mr. Bini asked

you quite a number of questions about?

A Yes. 

Q And he asked you many times whether you read certain

provisions of this loan agreement; is that correct? 

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4674BOUSTANI - REDIRECT - MR. SCHACHTER

A He did, yes. 

Q Is Privinvest a party to this loan agreement? 

A No. 

Q Did you sign this loan agreement? 

A No. 

Q Do you recall when Mr. Bini showed you the signature

lines that this is a 96-page loan agreement? 

MR. BINI:  Objection. 

THE COURT:  Sustained.

MR. SCHACHTER:  Your Honor, may we publish, in

evidence, Government Exhibit 2460? 

THE COURT:  You may.

Q Do you recall Mr. Bini showed you this e-mail, and this

is Mr. Singh sending to you a copy of the Mozambique offering

circular for EMATUM; do you recall that?

A Yes. 

MR. SCHACHTER:  And, Mr. McLeod, can we side by side

this with, in evidence, Defense Exhibit 1949, and if we can

turn to the page, it is a little bit more legible than the

native version.  Thank you.  And if you can blow up the --

that so Mr. Boustani can see what that document to the right

is.  Blow it up at the top, with the headline -- with the

heading as well.

Q Do you recognize this to be the commitment letter that

you talked about?
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A Yes. 

MR. SCHACHTER:  And if we can turn, Mr. McLeod, to

the signature page, so we can see the date of that.  And then

can we also blow up the date on the documents to the left, the

document that Mr. Bini asked about.  Okay.

Q Sir, so you recall Mr. Bini asked you about Mr. Singh

sending you the offering circular; do you recall that?

A Yes. 

Q And then he asked you questions about whether you had

read the offering circular; do you remember that? 

A Yes. 

Q So you received -- and you said you did not; is that

right? 

A I did not. 

Q And you received that offering circular how many days

after Credit Suisse had already committed to provide this

loan?

A 12 days. 

Q And why -- after you received the commitment letter, was

the -- withdrawn.

What was the importance of the commitment letter to

you and to Privinvest? 

A As I said yesterday, first of all, the commitment letter,

again, is between Credit Suisse and I think EMATUM, and I read

it as well.  But as I said yesterday, we, as Privinvest, as a
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shipbuilder, we only take industrial risk.  Our job is to be

the contractor, to build the project, to do the project, and

we said it is not our business at all to be involved in

markets or financial markets or to wait for markets.

So we look at the bank as a traditional bank, we

finance a project, and we will give the loan to Mozambique so

Mozambique pays us, and we execute the project.  Whatever the

bank does, then the market or other things, is absolutely

their own business and their own discretion. 

MR. BINI:  Objection.  Move to strike as

nonresponsive. 

THE COURT:  Overruled.  Next question.

Q Sir, just a couple more questions.

You use the term "we" sometimes to refer to

Privinvest and also sometimes to refer to Palomar.  Can you

explain to the jury why that is.

A "We" is a word when you use when you have the feeling of

belonging to somewhere, something.  Even for a country, we

say, "we the people," "we."  So always say "we" when I work in

Privinvest, my loyalty to Mr. Safa, Privinvest, Palomar is

part of Privinvest, so I feel I belong to this, to this group.

 So that's why I say "we."  Just subconscious word of

belonging. 

Q When you were working on any of these projects, was it

your intent that any of them at any point would default on
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their loans? 

A Never. 

Q What did you believe would happen with respect to each of

these projects? 

A I believe I worked hard, I did all that I can, will keep

doing all that I can to make this project successful because

they are unique, historical, and absolutely great for

Mozambique. 

MR. SCHACHTER:  Your Honor, may I have a moment. 

THE COURT:  You may.

MR. SCHACHTER:  I have no further questions. 

THE COURT:  Call your next witness.

MR. JACKSON:  Your Honor, at this time the defense

rests. 

THE COURT:  All right.  Ladies and gentlemen of the

jury, we are going to take a 15-minute, a real 15-minute

break, and then I will ask you to come back through the court

security officer, and we will continue. 

(WHEREUPON, at 11:55 a.m., the jury exited the 

courtroom.)  

(Continued on the next page.) 
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(Open court; no jury present.) 

THE COURT:  You may step down, Mr. Boustani, with

the marshal's permission, and rejoin your counsel.  

You may be seated, ladies and gentlemen in the

public.

The jury has left the courtroom.

Do we have any motions or procedural issues to

address in the presence of the defendant and all counsel of

record and outside of the presence of the jury?

MR. SCHACHTER:  Your Honor, at this time we would

renew our motion for judgment of acquittal under Rule 29, and

on the grounds that the government has failed to prove each

and every element of the offense, and including on the grounds

that we had previously laid out for the Court.

THE COURT:  I will hear from the government.

MR. BINI:  Your Honor, the government believes that

it established a case that should go to the jury and based

upon all of the arguments that we made previously, and the

additional argument that the defendant has now taken the stand

and admitted that he and Privinvest paid millions of dollars

to bankers and Mozambican government officials in connection

with these financings and loans.

THE COURT:  Any response from defense counsel?

MR. SCHACHTER:  No further response, Your Honor. 

THE COURT:  Rule 29 of the Federal Rules of Criminal
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Procedure provides that after the government closes its

evidence, or after the close of all the evidence, this court,

on the defendant's motion, must enter a judgment of acquittal

of any offense for which the evidence is insufficient to

sustain a conviction.  Indeed, the court may on its own

consider whether the evidence is insufficient to sustain a

conviction.  If the court denies a motion for a judgment of

acquittal, the defendant, as was done in this case, may offer

evidence without having to reserve the right to do so.

As a matter of law, the evidence in this case is

more than sufficient to sustain a conviction should the jury

return a verdict of guilt.  The testimony of witnesses in this

case, including bankers, law enforcement officials, admitted

and convicted coconspirators who testified in this case for

days on end, together with the plethora of documents in

evidence, including e-mails, loan agreements, modifications of

loan agreements, transfers of funds, group bank account,

payments to Mozambique government officials, constitute a

universe of evidence more than sufficient to sustain a

conviction should this jury find them credible.

The jury is tasked, after six weeks of trial, with

finding the facts in this case and determining whether or not

the government has proved its case beyond a reasonable doubt.

This jury will now have that opportunity.

For these reasons, the motion of the defendant is
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denied in all respects.

Now, would counsel like to take an additional ten

minutes for a comfort break before we move to summations?

MR. BINI:  Yes, Your Honor. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  All right.  10 minutes. 

MR. BINI:  Thank you, Judge. 

THE COURT:  Thank you.

(WHEREUPON, a recess was had from 11:59 a.m. to 

12:18 p.m.)  

THE COURT:  We have appearances.

May we have the defendant produced, please. 

(Short pause.)   

THE COURT:  The defendant is present.  You may be

seated.

Do we have any issues to address before we go to

summations?

MR. BINI:  Not for the government. 

MR. JACKSON:  No, Your Honor. 

THE COURT:  Okay.  Get the jury in.  And make sure

that door is closed. 

MR. BINI:  Actually, just one technical thing.  Just

make sure that the screen at the podium is on for Mr. Mehta.

THE COURT:  You may be seated, ladies and gentlemen

of the public.
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Let's get the tech running before we bring in the

jury.

THE COURTROOM DEPUTY:  I think there's a problem

with the screen, Judge.

THE COURT:  Let's get the techie in here.  

(Short pause.)  

THE COURT:  I want the court technician who is here

now to stay here through summations and through the jury

charge.  We talked about this earlier.  We are not going to

delay this any more.

(Short pause.)  

THE COURT:  All right.  Mr. Jackson, will you tell

the CSO to bring in the jury, please.

THE COURTROOM DEPUTY:  Yes, Judge. 

THE COURT:  Would the technician please sit down and

stay here.  Do we need him up here with you?

(Short pause.)  

THE COURT:  All right, Mr. Jackson.

(WHEREUPON, at 12:27 p.m., the jury re-entered the 

courtroom.)  

(Continued on the next page.) 
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(Open court; jury present.) 

THE COURT:  Welcome back, ladies and gentlemen of

the jury.  Please be seated.  Appreciate your promptness.

Please be seated, ladies and gentlemen of the

public.

As promised, we are now going to have summations.

We are going to hear first from the government.  I am sure

they will be focused and as brief as they can be.  Then we

will hear from the defense counsel.  I am sure they will be

focused and as appropriately brief as they need to be.  Then

we will have a brief rebuttal from the government, and then we

will have a 45-minute luncheon recess, and then I will give

you your jury charge, and then you will have the case, and you

will begin your deliberations.

So, with that, we will now hear from the government

in summations.

Mr. Mehta.

MR. MEHTA:  Thank you, Your Honor.

MR. MEHTA:  Good afternoon, everyone.  

THE JURY:  Afternoon.

MR. MEHTA:  Several weeks ago the United States told

you that through the course of this trial we would prove

through evidence that the defendant, Jean Boustani, was

engaged in a $2 billion fraudulent scheme and was guilty of

three crimes:  Wire fraud conspiracy, securities fraud
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conspiracy, and money laundering conspiracy.

We have done just that.

I am going to go over the evidence with you and

discuss how we have proven the defendant's guilt beyond a

reasonable doubt.

Before we do that, I just want all of us to take a

step back.  What is this case about?  Bribes, kickbacks, lies,

wires, and money laundering.  Specifically, the defendant was

engaged in a $2 billion fraud and money laundering scheme

involving the Proindicus and EMATUM and MAM deals.  He did

this by bribing Mozambican officials with over $100 million to

get the contract for Privinvest, paying more than $50 million

in kickbacks to bankers to get the loans approved, lying to

banks and investors to get them to invest in the loans,

causing almost $1.8 billion in fraudulently obtained money to

be wired from the US to Privinvest, and laundering millions of

dollars using US banks.

How does this all happen?  This is Mozambique.  You

can see on the long coastline.  You have heard a lot about it

over the course of this trial.

It was a perfect opportunity for Jean Boustani and

Privinvest, his company, the global shipbuilding company, to

make money.  Because you know what?  That's what this is

really all about.  Money.  Greed.  And doing whatever it

takes.  You sat here for weeks, and you heard the testimony,

Annette M. Montalvo, CSR, RDR, CRR 

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4684SUMMATION - MR. MEHTA

you saw the bank records, the wire records, all those e-mails.

Ask yourself this:  Who put this all together?  Who is the man

at the center of this scheme.  The answer is clear.  It is the

defendant, Jean Boustani.  He is the central figure in the

fraudulent money laundering scheme.  For his role in this

brazen fraud, and it is brazen, he's charged with three

crimes:  Wire fraud conspiracy, securities fraud conspiracy,

money laundering conspiracy.

Now, on the right side I have laid out the schemes

involved and the various charges because, you see, for wire

fraud and money laundering, that involves all four of the

schemes, Proindicus, EMATUM, MAM, and the exchange.

Securities fraud only involved EMATUM and the exchange because

those were the only securities involved, okay.

Now, the judge is going to instruct you on the law,

and what he says controls.  If there's even a smidgen of

daylight between what Judge Kuntz and I say, you go with Judge

Kuntz.  I expect he will tell you that a conspiracy is just an

agreement between two or more people to commit a crime.

That's it.  Nothing in writing, nothing formal.  A mutual

understanding is all that is required.  And here the

conspiracy has shown that the defendant was engaged in a

fraudulent scheme with others that involve wire fraud,

securities fraud, and money laundering.

Now, I want to just say a couple more things on
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conspiracy before I move on.  In order to prove conspiracy, we

don't have to even show that the conspirators met together or

entered into a formal agreement, like I said before.  As long

as they had a mutual understanding, spoken or even unspoken,

to cooperate with each other, to accomplish an unlawful act.

In a conspiracy, people have different roles.  And

you have heard about some of the conspirators.  We are going

to go through that in detail.  Remember, everyone has a role.

And when it all comes together, that's when you have the

actual conspiracy.  And every conspirator, including defendant

Jean Boustani, is responsible for the reasonably foreseeable

acts of his coconspirators.

Now, let's talk about wire fraud.  There are three

elements to wire fraud conspiracy.  First, there has to be a

scheme to defraud.  Second, the defendant has to knowingly and

intentionally participate in this scheme.  And, third, the

defendant has to use or cause the use of international or

interstate wires.  And I say "cause" because there's no

requirement that Mr. Boustani was the one who sent the wires.

As long as he knew that his instructions, his conspiracy or

coconspirator who sent the wires, that's enough.

Now, ultimately, what the wire fraud is is a scheme

to lie to get money.  Simple as that.  Involving the use of

wires, which is communications, e-mails, telephone calls,

actual bank wires, these are all wire communications.
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Next we have securities fraud conspiracy.  And here

there are also three elements.  First, in connection with the

purchase or sale of the security, here it is the EMATUM

securities, the defendant has to either employ, scheme to

defraud, make an untrue statement of material fact or omit to

state a material fact necessary to make the statement made in

the light of those circumstances misleading.  Or, third,

engage in the act or practice or course of business that

operated as a fraud.  Now, second, it has to be done

knowingly, intentionally, and, third, the defendant used or

caused to be used instrumentalities of interstate commerce.

And here that would include e-mails, phone calls, wires as

well.

There is one more thing about securities fraud.  It

requires an overt act.  I will talk about that in a second.

But taking down these basics, securities fraud is a

scheme to tell lies or omit material information in order to

get someone to invest in a security, a bond, the EMATUM bond,

for example.

Let's talk about the differences between wire fraud

and securities fraud.  Now, remember theses are conspiracies.

So the government doesn't have to prove the object, just the

fraud.  The only thing it has to prove is the conspiracy or a

mutual understanding among members of the conspiracy to engage

in the unlawful act.  Although, I will submit, the government
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has proven the fraud itself as well here.

Now, both wire fraud and securities fraud conspiracy

require a mutual understanding to commit an unlawful act.

They both require a scheme to defraud, but here's where they

diverge.  Wire fraud requires that there be some international

or interstate wires through the US of A.  While securities

fraud doesn't require such wires, it requires a domestic

purchase or sale of a security.

Now, you heard a lot about Reg S and 144-A.  You are

probably wondering to yourself why are we hearing about all

this.  Securities violations.  And that's because with respect

to this provision, the government has to prove that in order

for a domestic purchase or sale of a security to be there,

there has to be a buyer or a seller of a security that was

committed in the United States of America.  Now all that means

is that, for example, Pavel Lvov, you remember him, of VTB

Capital?  He testified that he sold the EMATUM securities, and

he said he could only sell them from his desk in New York.  Do

you remember that testimony?  When he sold those securities

from New York, that was a domestic sale of security.  That's

enough for securities fraud.

You also heard the testimony of a number of

investors who bought on behalf of various funds.  We will talk

a little bit later, but it doesn't matter where those funds

were located.  For example, you heard a lot about Irish funds.
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Doesn't matter if they were domiciled in Ireland.  All that

matters is where the purchase or sale happened, and we submit,

the evidence shows you that AllianceBernstein, NWI, Morgan

Stanley, all testified they purchased on behalf of their

customers in New York City.  Or ICE Canyon purchased in Los

Angeles.  That is all that matters for that provision.

Now, let's talk about the next count, final count,

which is money laundering conspiracy.  Now, there are two

types of money laundering that we have charged.  There's

promotional money laundering and there's concealed money

laundering.  I will try to break down both for you.

Promotional money laundering means you have to

transmit funds internationally with the intent or the goal or

purpose of promoting some crime.  Here we have charged four of

those crimes as what's called specified unlawful activities.

It is a fancy way of saying these are the four crimes that you

have to find the funds were transmitted for.  Now, you only

have to find one.

So, for example, let's look at second one.

Violation of Mozambican bribery law.  Okay.  If you find the

government's proven beyond a reasonable doubt that the

defendant was involved in a conspiracy to transmit funds

internationally with the intent to promote bribery of

Mozambican officials, which is a violation of Mozambique

bribery law, he's guilty of money laundering.  You are done.
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You don't have to even look at the other crimes.  You will,

and we expect to show that all four have been proven, but just

on that one alone, we have proven to you his guilt on money

laundering.  I will talk about that a little bit later on.

The other type of money laundering is called

concealment money laundering.  This is the thing you are maybe

more familiar with in your daily life, at least from movies

and TV.  Concealment money laundering is when you transmit

funds internationally with the goal of concealing their source

or ownership from others.  So, for example, Surjan Singh

testified that he had the defendant help him open an Abu Dhabi

bank account.  Do you remember that testimony?  Remember, he

went to Abu Dhabi, and they spent a whole day together?  And

Singh testified that was in order to conceal that he was

receiving these kickbacks from Privinvest, this offshore

account in the UAE.

His testimony alone means the defendant's guilty.

That's a conspiracy.  Singh and Boustani conspired together to

transmit funds internationally.  Because the money that Singh

got went through the United States of America.  And the whole

purpose of having a UAE account was to conceal it.  That's

concealment money laundering.

Now, we have charged both, and here's some sort of

charts showing the differences.  So they both require funds

transmitted within the United States, they both require an
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intent element.  Promotion requires to promote the crime.

Concealment, to conceal the proceeds.  And then for promotion,

it has to promote one of these four crimes.  And for

concealment, we have to show that the defendant knew that the

funds were the proceeds of some unlawful activity.

Now, on this point, it is a little nuanced, but we

don't actually have to prove the defendant knew which of the

four crimes or any crimes the proceeds were from, as long as

we prove that he knew they were unlawful proceeds, and, of

course, he knew that because the money that he paid Mr. Singh

was obtained by fraud, the loan scheme.  And so of course he

knew that the funds that are being paid to Mr. Singh were the

proceeds of unlawful activity.

Now, we have charged both, we have proven both, but

only have to prove one, promotional or concealment.

Let's talk about the coconspirators here.  So we

have a number of key players.  Now, there's Privinvest.  Start

with that.

You already know the defendant, Jean Boustani.  He

was the lead salesman and negotiator for Privinvest on all of

these loans.  You then have Mr. Safa.  He's the owner of

Privinvest.  Remember, he's the billionaire who lives in the

south of France.  And you remember that he had a meeting with

Andrew Pearse and Jean Boustani in March of 2013.  It is at

that meeting they all agreed that Safa and Privinvest and Jean
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Boustani would pay Pearse millions of dollars in kickbacks for

the Proindicus upsizes and eventually the EMATUM loan.

Then you have Najib Allam.  He's the CFO or chief

financial officer, for Privinvest.  You saw a number of

e-mails about him as well.  You saw that the defendant

directing Mr. Allam, over and over and over again, here are

the accounts.  Here is the money that has to go.  And

Mr. Allam would then send the money.  And you know that

because you saw the bank wires.  So what you have in evidence

is all the e-mails from Jean Boustani to Najib Allam, back and

forth.  It has the payments, the bribe, the kickback, the

amounts.  And then you have the wires from Privinvest and its

subsidiaries to all those people.  So you know the transfers

actually happened.

Mr. Allam also kept a spreadsheet, a very, very

detailed spreadsheet.  We are going to go over it in a little

bit.  But you recall, it has all these tabs, including EMATUM.

And it lays out in detail all the bribes and kickback

payments, showing that they are taken from the loan proceeds.

Next, we have the Mozambicans.  You knew Manuel

Chang, he was the Minister of Finance who signed all the

loans.  He was also paid $5 million at least from Privinvest,

from the defendant.

Mr. Do Rosario, who was a senior intelligence

official, CEO of Proindicus and EMATUM and MAM.  Also paid at
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least $12 million by Privinvest and the defendant.

And you know, I say "the defendant" because it is a

conspiracy.  The defendant knew about the payments.  He

facilitated them.  He's the one who's directing Najib Allam to

make them.  He's the one talking to Andrew Pearse and Surjan

Singh.  He's negotiating them.  It doesn't matter if it is his

money.  It is a conspiracy.  Everyone has a role.

Ms. Lucas, she was deputy national director of

treasury.  She's referred to as "three besos," three kisses,

you remember the testimony from the defendant himself.  She

was paid also millions of dollars.

Armando Guebuza, Jr., also known as Armando Ndambi

Guebuza, son of the president.  Remember, Andrew Pearse

testified that the defendant told him that they had paid him

$50 million.  And you know what?  Najib Allam's spreadsheet

shows that payment.  Actually, $55 million.  Corroborating

Mr. Pearse's testimony.

Then you have Mr. Nhangumele, who's paid 8 and a

half million dollars.  We have the banking instructions.

Defendant himself admitted it.

And, finally, we have Mr. Adriano Maleiane.  He was

the current Minister of Finance at the time of the exchange.

He's the one who traveled with Mr. do Rosario to New York with

the investors.  And he knew that Mozambique had been lying to

the IMF about the Proindicus and EMATUM loans.  And he kept
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that from people, from investors.

Next you have the bankers.  Andrew Pearse, Surjan

Singh, Detelina Subeva.  You actually got to hear from both

Andrew Pearse and Surjan Singh.  Andrew Pearse testified for

seven days.  You remember that testimony.  He gave you a

complete detailed overview of the fraudulent scheme.  He

testified, and the bank records prove it, that he received $45

million from Privinvest and the defendant, Jean Boustani, who

negotiated those payments, for his help to secure Proindicus,

EMATUM, and he also worked on MAM.

Surjan Singh also testified he received a total of

$5.7 million.  And you remember his testimony.  He believed it

was all from Privinvest, the defendant.  Now, you know

Mr. Pearse testified that two of those million dollars were

for him.  But $3.7 million was for Privinvest.  In fact, that

same $3.7 million is in Najib Allam's spreadsheet,

corroborating the bank records and Mr. Singh's testimony.

Then you have Ms. Subeva.  You didn't hear from her,

but you saw her in all the e-mails.  She's a more junior

member on the team.  She's also involved in the conspiracy.

Okay.  Scheme to defraud.  So let's talk about what

actually happened here.  There were three deals, Proindicus

EMATUM, and MAM.  You have heard about them all.  Privinvest

wanted to sell ships, radars, equipment, to Mozambique.

Mozambique didn't have the money.  Mozambique, as the evidence
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shows, was an impoverished country.  Very low GDP.  They could

not afford $2 billion.  So Privinvest went out and got the

financing.  Remember those e-mails.  It is Jean Boustani

negotiating the terms of all those loans.  LIBOR plus how many

percent?  What's the maturity date?  What's the coupon?

What's the subvention fee going to be?

Who's doing that?  Jean Boustani.  He's in all the

e-mails with all the bankers at Credit Suisse and VTB.

Why does he care so much about the financing?

Because without financing, there's no money.  There's no loan

money.  And, remember, every single penny of the loans went

directly to Privinvest.  It didn't go to Mozambique.  All the

money, even though Mozambique's the borrower, even though

they're the ones who are on the hook for those loans, where's

the money go?  To the contractor.  In a lump sum.  Not even,

let's -- okay, a contractor, okay, you have schedules, and you

deliver this many boats, and this many radars, and you get

payments, there's a payment plan.  No, no, no.  Lump sum

payments.  Hundreds of million of dollars straight to

Privinvest.

Is it any surprise that they would wait for the

money before they paid the bribes and kickbacks?  Of course

not.  Why would they want to be out money?  

So what happened here is, they needed the banks to

get the money.  And the banks were very clear:  We are
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investment banks.  We don't just give out $2 billion.  It is

not how it works.  We need investors.  We need to syndicate

these loans or we need to have a bond that we issue that goes

out all around the world because it is the only way we can

raise this much money.  We are not going to keep this money on

our balance sheet.

And the defendant knew that.  He knew that the only

way he was going to get all this money for his company,

Privinvest, and get paid for it, handsomely, $15 million at

least, was if he was able to convince the banks to loan him

the money.  And do you think that he was going to be able to

tell the truth?  If he told Credit Suisse and VTB, by the way,

we are paying bribes.  By the way, we are paying millions of

dollars to Mozambican officials, including the guy signing the

guarantee for these loans.  By the way, we are paying your own

employees, we are paying Andrew Pearse and Surjan Singh.  Of

course not.  So he lied to them.  And he knew that the

investors did not know about the bribes and kickbacks.  You

heard investor after investor testify.  No one would have

invested in these loans if they knew about the bribe

kickbacks.

That's common sense.  You don't need an expert to

tell you that.  People don't invest their client's money in

illegal activity.  It doesn't happen.  It's a crime.

The defendant was never going to be able to get
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$2 billion in loans from his company if he told the truth.  It

is a conspiracy to lie to get money.  It is simple.  It is

straightforward, and the evidence proves beyond a reasonable

doubt.

In fact, you can see here, it is a little bit hard

to see, maybe you can see on your screens here, but this is

kind of an overview of the various deals and all the loans.

On the top, are the payments -- I'm sorry, on the top are the

agreements entered into to get the money.  On the bottom are

all of the disbursements, all the money going to Privinvest.

You can see, it goes over several years.

But what happens at the end?  The loans all default.

Proindicus defaults.  MAM defaults.  EMATUM has to be

restructured and the Eurobond defaults.  Why can't the

borrower, Mozambique, pay these loans?  Why can't these

projects pay these loans?  Well, if you bribe everybody, what

incentive do they have to do anything?  If you pay the CEO of

these companies $12 million, what do you think's going to

happen?  It is corruption.  These deals failed because they

were corrupt from the start.  Because at the end of the day,

this is not about helping the people of Mozambique.  It is

about money.

All right.  Bribes.  You can call them what you

want.  Success fees.  Influence fees.  They are bribes.  You

pay government officials in connection with projects that
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they're on?  A CEO of the project you are working with?  Or

the guy signing the guarantee?  It is bribes.  Plain as day.

And, you know, you don't have to take my word for it

because there's evidence.  You have seen this e-mail, this

chain, a million times.  Maybe 50 million times.  So I am not

going to read it.  I want to highlight a few things, because

they are so important, to show the intent of the defendant.

When Mr. Nhangumele tells Mr. Boustani, you have to

make a payment to get the approval from the president, does

the defendant say, whoa, whoa, whoa.  I work for Privinvest.

We're a global company.  We have offices in France and

Germany, and we don't pay bribes.  No.  He doesn't say that.

He sits there and talks about it openly.  Let's do

this.  How much do you need?  But, listen, this is not my

first rodeo.  We have had various negative experiences in

Africa.  So get this, Nhangumele.  You want a bribe, I want

the project first.  No money goes out until the project is

signed.  We are not going to be out any money.  We want to

make sure we get what we are paying for.

It is clear as day.  And you know what?  If there's

any confusion about what this money is for, this e-mail

relieves all doubt.  It is exactly what happened here.

Look at this e-mail.  Nhangumele makes clear, okay,

I agree with you.  Pay us after the project is signed.  Which

is what he did, by the way. 
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But, remember, this is not a one-time deal.  You are

going to have to keep paying and paying throughout project

implementation for years.  Because you know what?  There are

many players whose interest were left after them.  Minister of

Defense, Minister of Interior, the Air Force.  Where did you

hear from this defendant talking about all the people he paid?

Who were they?  They're intelligence officials.  They're

military officials.  They are the ones who own these

companies. 

(Continued on the next page.)  
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MR. MEHTA:  What does he say about democracy in this

email.  He says, we're a democracy.  And you know in a

democracy people come and go out of office so everybody wants

to get paid when they are in office.  Once you're out, it's a

lot harder.  It's right there.  Once out of office it will be

difficult.

Did the defendant respond.  Well, now Mr. Nhangumele

you're very clear, okay, I think we're good.  I'm going to

call Safa, we're not going to go with you.  We don't do this

kind of thing.  No, he didn't say that.  He negotiates more.

All right, well, what's the number.  What do you want?  And

now they have a little back and forth, right.  What did Safa

call it, a tango, did a little tango.  Folks, the only dancing

Mr. Boustani has done on the stand is around the truth, you

know it.  The evidence shows it.

Look at this email, they don't even know what to ask

for when it comes to the project.  This is a project for

$372 million for an impoverished country and this is how they

are negotiating, only you and your team brother know the cost

of radars and stuff.  Really?  This is how they're

negotiating.  They don't care.  They want the money, they want

the bribes.  But he doesn't want to quote a bribe number

before he gets a number from Mr. Boustani because he doesn't

want to negotiate it himself.

So what happens.  They go back and forth.  Finally,
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all right, you win brother, $50 million, 50 million chickens.

You all know the response to this email.  LOL, love your

chickens, bro, done.  Because Mr. Boustani and Mr. Safa and

Mr. Allam and Privinvest are laughing all the way to the bank.

This is a series of visas provided by Mr. Boustani.

You actually just heard Mr. Bini go over it recently so I

won't dwell on it.  This is in January of 2013.  This is

approximately over a year and a half after the chickens email

and what's Mr. Boustani doing?  He's opening accounts.  He's

helping them open accounts in Abu Dhabi for false residency

permits, employment permits to pay them the bribes.  These are

all fake.  He even said they were fake.  Because you know

what, that's what Mr. Boustani did on the stand.  Admit what

you cannot deny, deny what you cannot admit.  Over and over

again.  This is in evidence, what is he going to say no, it's

not what it says.  What's he going to say about the bribes,

yeah, they are in evidence, all the wires, all the bank

transfers, yeah, they are all payments to officials but they

weren't, they weren't bribes.  He can't admit that.

For seven weeks -- sorry, six weeks, I thought seven

weeks, six weeks you heard from defense counsel, every

witness, isn't Mozambique corrupt?  Didn't you know it was

corrupt?  It's so corrupt.  But Mr. Boustani, no corruption,

right?  What did the president of Mozambique tell

Mr. Boustani, not a single penny -- did he use the word
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"penny," I don't know.  Not a single penny.  A hundred million

dollars, yes, but no pennies.  Okay.

This is a document they didn't show Mr. Boustani.

Why is that?  Because it makes clear what's happened here.  We

call it Privinvest, they referred to it as Privinvest, it's

more like privateering.  What's happening here, it's price

gauging, exploitation, it's fraud.

Look at the costs of these projects.  This is an

email from Mr. Boustani to Mr. Safa.  Remember you heard

testimony, Logistics International is Safa.  What's the cost

to Proindicus really.  It's $177 million.  And what are they

charging the Mozambicans?  $354 million.  It's more than a

hundred percent markup.  You really think they were helping

the Mozambicans after this?

Here's how it breaks down.  10 percent risk, that

just means money in their pocket.  25 percent profit, money in

their pocket.  Now they have to pay the bribes.  They call

them partners.  I call them co-conspirators.  $65 million.

And here's the most sinister thing about it.  The $65 million

doesn't come out of Privinvest's profit, look at that number,

they already got the profit in, the 65 million is on top of

the projects.  They are literally having the people of

Mozambique take out a loan that they can't pay in order to

give money to Privinvest so Privinvest can bribe their

officials.  And the financing, $40 million.  That's a
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subvention fee on top of the project costs.  Not their profit.

All the money, the financing, the bribes, they're not paying

it, Mozambique is, investors are.  Right there.  They didn't

show this to Mr. Boustani because he can't explain this, there

is no way to explain this document other than what it is;

fraud.

And this is an email chain just showing how he gets

the $65 million.  This is important because the 50 million

chicken number was not the number, oh, well, just hand it over

to Mr. Nhangumele and see, no, no, it was built into the

project price.  50 million for Nhangumele; 12 million for

Bassy, remember her, she's the South African agent who helped

get the deal through, and the defendant.  He even testified he

had to split that fee 6 million apiece, that's $62 million,

check my math, and then 3 million for a commission.  It's

there on the bottom.  If you add it all up, you get the

$65 million.  It's what you just saw on the prior page.  It

all adds up.  It all hangs together, as they say.  And that's

because it's the truth.  The truth fits.  

And here what you see is, the evidence shows that

they had built in the 50 million-dollar number, they took it

seriously.  And you know what?  If for some reason down the

line they decided they were only going to pay them eight and a

half million, did they reduce the price for the contract?  No.

They kept all that money.  Remember the contract here was
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$372 million.  It was 355 here, it goes up a little bit over

time, ends up being for 372 -- actually for 366 because

there's an arranger fee for Credit Suisse, so approximately

the same amount of money.  And for some reason they said, you

know what, we're willing to pay Nhangumele eight and a half

million dollars not 50 million, they did not give that money

back.  That all went in Privinvest's pocket.

You have seen this email a lot of times, so I'm not

going to read it, but it speaks for itself.  Where are these

payments?  They're all government officials.  And look what

it's for.  It's for EMATUM, it says that on the document.

Naji and Jean are arguing about what they're going to pay

Isaltina Lucas, the National Director of Treasury.  Back and

forth.  How much, 2 million, 1 million.  You had to pay for

what you had in France, we worked it all out.  What's it for,

it's for EMATUM.  It doesn't say here it's for some other

reason.

Look at the people they're paying.  They're all

connected.  He's paying the Minister of Finance who signed the

deals.  He's paying Rosario, the CEO of the projects.  He's

paying Lucas who worked on the projects as well.  Teofilo.

Bruno, who brought the contract to them.  They're even paying

the current president of Mozambique, Filipe Nyusi.  The

defendants learned that.  

You saw this chart, Agent Haque testified about.  If
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you want to see it it's GX1703.  I didn't have a slide here, I

apologize, but if you want to see it you can ask for it.  It

just breaks down all the amounts, all the figures.  One thing

to note you will not have my PowerPoint, I'm sure you all want

to look at it, but you won't have it.  So if you have -- there

are slides here if you want to look at the documents I have

them at the bottom right, I'll attempt to do a better job of

saying them as we go through.

You've seen a lot of these emails so I'm not going

to spend too much time on them but I want to make clear, this

is GX2749.  This is a 5 million-dollar payment to Manuel

Chang, and we have the wires.  We have all the wires showing

the payments, they went all through this country.  That's wire

fraud.

Then you have GX2518.  And this is interesting,

because what's happening here is Manuel Chang isn't trying to

get an invoice because he's the Minister of Finance, and

there's a big push-back and they want to have some invoice for

the company, for the bribe and the defendant says, I can't do

it.  He said no, but I have to the keep the transfers going

'cause I have to keep him happy.  Simple as that.  And what's

the money for, it's for EMATUM.  It says right there, Hi,

1 million for EMATUM.  The emails are clear.  They're in

evidence.  They don't have a bias.  The emails don't have a

bias outcome of this trial.  They are not worried about what's
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going to happen.

This is another public document we saw.  This is

GX2913-A and -- sorry, 2613-A.  Again, bank accounts, the

defendant sending it to Naji Allam, the CFO of EMATUM.  Again,

it's EMATUM.  That's the loan project.  All for Rosario.  On

the right side what they didn't show the defendant is actually

Mr. Rosario's internal calculations and this document is that

he shows $11,971,000 already paid.  He's expecting 14 million,

he has 2 million left.  It actually corroborates the 125 for

all email, where they say they budgeted 15 million, it's

approximately the same amount here.  And in fact, the

government actually traced all these wires, all $11,971,000.

So we know he got paid.  And all these wires went through the

United States of America.  That's wire fraud.  Those are money

laundering.

You heard testimony about what A is.  Clearly

they're paying Armando Guebuza out of A.  This email chain is

very clear.  Ndambi A. Guebuza sends an email to Mr. Boustani,

he gives his account.  Mr. Boustani forwards that email to

Naji Allam and says for A:1 in South Africa, referring to the

bank account for South Africa for Apple Creek Real Estate.

That's 3199, 2765, 2766.  Again, payments being made to

Mozambicans.

And this is Naji Allam's spreadsheet.  This is

2808-A.  If you want to see it, take a look at look it, go
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through the tabs.  This is the tab CF Jul or July 14 tab.  If

you can't remember the number on the bottom ask for Naji's

spreadsheet, we all know what it means.  

Look at this.  How much is ARGE getting;

$55 million.  About the same as what Andrew Pearce testified

to.  Andrew Pearce told you the defendant told him that

Armando Ndambi Guebuza was a playboy.  He had a fallen love

with a prostitute, he wanted to buy her a house.  He wanted

millions of dollars for this house.  The defendant said I'm

not paying him a dime, I've already paid him $50 million for

these projects.  Corroborated by Naji Allam himself.  You know

what?  This spreadsheet, this is an internal Privinvest

document by the CFO of Privinvest.  It's not from Andrew

Pearce or Surjan Singh, it's not from the government.  It's

their own document.  It has no bias.

These are payments from -- this is timeline that

Agent Haque put in, GX1705.  You can see that these are

various payments made to Chang, Lucas and do Rosario.  And the

point of this is to show the breadth of payments through the

three loans.  You heard a lot of testimony about oh, well,

they only paid after, that's common sense.  You're going to

get the loan, then you're going to pay, but they also paid

before.  Because they paid payments to Mr. Rosario after

Proindicus and before EMATUM.  They made payments after EMATUM

before MAM, actually they paid before and after.
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By the way, another thing on this point you heard a

lot about how it took so much time to get Proindicus approved.

You remember that.  But once they got that approved and once

the payments started flowing, the upsize was like that.

EMATUM was like that.  MAM, they got those loans done in

months.  Use your common sense.  What was different about the

upsize of EMATUM and MAM, because everybody was on the payroll

by then.  They already had the Mozambican officials, they

already got Pearce, they already got Singh, and Markham Abboud

capital, it's a lot easier to get the money.

All right.  This is Naji's spreadsheet, you've seen

this before.  This is from November 2014.  This is going to be

after Proindicus and EMATUM and after MAM as well actually.

This is the EMATUM tab.  This is actually a really interesting

tab.  It shows very clearly that they're paying all this money

out of the loan proceeds.  This is a diversion of the use of

proceeds.  This is the crime.  Look at the contract value,

it's 850.  There is an arranger fee that's going to be for

Credit Suisse.  There is a provisioner interest -- I'll get

back to that in a second because they actually pocket that

money.  There is a bank subsidy and then, look, Palomar

Holdings gets 10 percent just like Andrew Pearce testified to.

It's coming out of the proceeds of the loan.  The balance goes

to Logistics, remember it's owned by Privinvest, and then they

have a Phase I, it's $500 million Credit Suisse.  Then there
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is an arranger fee on that.  And again, 10 percent Palomar,

balance of $390 million.  And on the right side is a

continuation of the same chart.  So if you follow along, the

top says 390 million, it's the balance after you pay all the

fees, including Palomar, and look, there is a contract with

CMN, that's for the boats, $174 million.  And then look, all

the payments below that.  Rosario, you know who he is,

Antonio do Rosario.  Chang, is Manuel Chang.  DG, Director

General, Gregorio Leao.  ARGE, Armando Guebuza.  JB, want to

guess who that is; Jean Boustani.  Isaltina, that's Ms. Lucas.

Bruno Langa.  And look at this on the bottom, Arnaud.  The

defendant testified how Arnaud helped him with the VTB Capital

upsize, he's on the right column.  You see on the right you

see where it says to be paid, it says upsize $300 million,

that's the VTB Capital portion.  Remember because what

happened in EMATUM was that Credit Suisse did 500 million with

the help of Surjan Singh and Andrew Pearce.  And VTB Capital

did the rest, 350.  And remember the defendant testified that

Arnaud helped him with that.  He got a million dollars for it.

And all of these officials and the defendant got paid for both

the $500 million and for the upsize.  Naji Allam's

spreadsheet.  And I'm sorry on the bottom here, there is one

more point to make on this.  Look at the balance on the

bottom, $180 million.  Out of 500 million after paying

everything, after paying all the bribes, the kickbacks, a
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hundred eighty million dollars.

Okay.  Another tab.  In the same spreadsheet, New

Conso Tab.  This actually has the dates of the payments and,

again, they call them partners, I call them co-conspirators.

And here now you have an appearance from AP, Andrew Pearce.

If you look at these amounts they match directly with the wire

records, defendant.  Then we have Rosario.  CH we argue is

Chang, and then JB getting paid as well.  You have the prof on

the bottom here.  Remember who that is?  That's Renato

Matusse.  That's what the defendant told you.  He's getting a

million dollars too.

It continues on the same tab, further payments.  You

can see all the payments to Mr. Rosario, to Chang.  On here

you actually have Chang getting the 5 million we talked about,

and then an additional three and a half million dollars.

Then you've got Armando Guebuza getting millions and

millions of dollars.  And look at Jean Boustani.  What did he

tell you he made at Privinvest?  He said he got paid in

dirhams.  He made $4,000 a month.  That was his salary.

$4,000 a month.  Look what he's getting paid for these loans

per month:  One million dollars.  Ask yourself what motive did

he have to commit this crime.

Surjan Singh, we'll get to him later.  These

payments actually match exactly the wire records.  Antanas

Petrosius too, he's also getting paid.
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All right, another tab from Naji's spreadsheet.

This is actually MAM.  And based on our review of the

spreadsheet, these are payments in Euros.  You can see on the

right the various payments for Chang, Manuel Chang, Manuel

Chang who signed the MAM guaranty; to Rosario; to Esalt Lucas;

to Raoufo, remember him.  We talked about him earlier.  He

signed some of the agreements as well.  And to of course ARGE.

Now here's an email from Naji Allam in 2017 and he's

saying, listen, this is sensitive information, I'm using our

personal accounts and this relates to transfers made to

quote/unquote consultants.  Listen, we submit they're in

quotes and there's quotation language in these emails and it's

clear to you what that means.  They're not really consultants

of Mozambique projects.  It's referring to the loans:

Proindicus, EMATUM and MAM.  Look at the list.  Who is at the

top?  Mr. Not a Single Penny, Armando Guebuza.  Then you have

his son Ndambi.  Teofilo on the bottom there.  Rosario, and a

number of others.

Okay.  We went over this a little bit already, I'm

not going to dwell too much on it.  The defendant also got

paid $15 million.  Now, those payments are reflected in Naji

Allam's spreadsheet which are corroborated by the fact that we

actually have the wires.  So this, just to be clear, the

government has traced $15 million in wire transfers, okay, to

Mr. Boustani.  They're right here.  They all went through the
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United States of America.  That's wire fraud.  And guess what?

These $15 million in wires, the million dollar payments, they

matched Naji's spreadsheet, so they corroborate each other.

In fact, Naji's spreadsheet has two more million that we don't

have that the defendant got.  Here are the payments on the

charts.  The timeline on the top showing the deals and, look,

it's like clockwork for Mr. Boustani.  Million, million,

million, million, million, one after the other.

Kickbacks, these are the bankers.  Mr. Pearce,

Andrew Pearce pled guilty to conspiracy to commit wire fraud

with the defendant.  He pled guilty because he was involved in

this conspiracy where he received $45 million from Privinvest

as part of a fraud and money laundering scheme.  He helped

Privinvest get these fraudulent loans through.  He knew that

there were investors in these loans and he knew it was a big

fraud because he lied about the bribes and the kickbacks.  He

knew that no investor was told and no bank was told that he,

Andrew Pearce the managing director of Credit Suisse, in

charge of the group on the loan team, was being paid by

Privinvest and Jean Boustani.  The guy put a loan together at

the bank.  You know people rob banks, but this was even better

because he just had to pay the bankers to give him the money.

It didn't require any violence, it did require some

persuasion, a little bit of money -- well, actually in

Mr. Pearce's case a lot of money.
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Okay, this is where it all starts.  The Radisson Blu

Hotel at the pool.  You remember this meeting, Mr. Pearce and

Mr. Boustani lounging at poolside.  They're relaxed, they're

talking, and there's no dispute what actually happened here

for the most part.  There is no dispute that Andrew Pearce

testified, for example, that he and Mr. Boustani spoke, and he

told Mr. Boustani, you did not negotiate the subvention fee

well.  Those exact words were repeated by Mr. Boustani

exactly.  And Andrew Pearce testified at the next meeting

Boustani came back and said, what do you mean, what do you

mean, I'm a good negotiator.  I'm a master negotiator, what do

you mean I didn't negotiate well.  Same thing Mr. Boustani

told you, same thing.  And Andrew Pearce testified on that

stand under oath and you saw -- you assess his credibility,

you're the finder of fact not me, you saw how he was on direct

examination, you saw how he was on cross, and he told you that

they struck a corrupt deal, he and Mr. Boustani $11 million

off the fee, five and a half million dollars split.  It's a

kickback.  The English they call it assess fee, it's a

kickback.  He's the banker on the deal.  He's putting the deal

together.  You're paying him millions of dollars to get a deal

done.  That's fraud.

(Continued on the next page.) 
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MR. MEHTA:  Your Honor, I'm happy to stop here for a

lunch break, if you like, or I can keep going.

THE COURT:  I think that will be appropriate.  So

we'll have a very short lunch, ladies and gentlemen, 45

minutes, does that work?  

And then the government will continue with its

summation.

Again summations are just arguments, it's not in

evidence.  You've got the evidence.

They'll complete their summation, first cut.  Then

the defense will go.  And then the government will have what

I'm sure will be a brief rebuttal.  Then we'll take a short

break and then I'll give you the jury charge.  Okay.  

So 45 minutes, we'll see you at 2:15.

Don't talk about the case yet.  We're getting close,

not quite there yet.

Thank you very much.

(Jury exits the courtroom.) 

THE COURT:  You may be seated.  The jury has left

the courtroom, the defendant is present.  

Do we have any issues that we need to address?

MR. BINI:  Your Honor, the government would just

raise briefly.  We're going to endeavor to be even more

efficient over the lunchtime break and try and condense.

In speaking to -- conferring with defense counsel
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last night, we do think that while both sides are making every

effort to be as concise as possible --

THE COURT:  Linden Johnson used to say:  Nothing

that gets said before the word but matters.

Go ahead.  I'm just quoting a former president.

MR. BINI:  I'm sorry, Your Honor.

But we do fear that we're going to end up going into

tomorrow in terms of argument so I just wanted to --

THE COURT:  In terms of summations?

MR. BINI:  Yes, Your Honor.  Not the government's

summation, I'm just saying to get all the summations in.

THE COURT:  Is that your understanding?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  All right.  Well, look, here's where we

are, counsel; however long you might wish to make your

summations, you know that when they're done, I have to give

the jury charge, and you know the length of the charge because

we've been through it.

You also know that several of the jurors, as we saw

yesterday, have commitments that require them to leave at or

about 5:00.

If you continue your summations into tomorrow, you

know that I have ruled that the jury is not going to be kept

over the weekend or kept the beginning of next week, and if

they don't resolve the case tomorrow, we will see them on
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December the 2nd.

You understand that?  Okay, we're not revisiting

that issue.  I'm not keeping them here during Thanksgiving

week.  Many of them said at the time of jury selection that

they had family commitments that required them to be away next

week.  So everybody gets that.

So now that you've gotten it and you've been

reminded of it, have a nice lunch.

MR. JACKSON:  And, Your Honor, we do completely get

it.  I just want to note this is, with Mr. Bini, that is our

conversation yesterday.

Our only expectation is that we'll take

approximately same time as the government takes, and I think

they've been about an hour so far, so...

THE COURT:  Well, look, I don't consider this as

zero some game in terms of you got X so I get X.

The reality is, you have a real life jury that's

worked here for six weeks.  They have real commitments, which

you know about, because they told us about them, and I told

you that we're not keeping them here next week.

You know they're going to leave at Friday at 5:00,

so either they will have reached a decision, having gotten the

charge, requested the evidence that they need, and render a

decision, or you're going to see them on December 2nd.  All

right?
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I don't know what else to tell you, counsel.  You're

experienced counsel.  You know what the case is about.

They've been here six weeks, we're not going abuse the jury

during Thanksgiving week or any other time.

As I said to you yesterday, there was a matter that

my brother Judge Cogan had called El Chapo where they a

week-long recess, and the Second Circuit has blessed that

approach during the Christmas week.

So if you can't get this case to the point where

we're going to have the jury able to resolve it today or

tomorrow, they're going to be back on December 2nd.

You know that.  If that's what you folks want that's

where it's going to be.  So I give that you advice.  It's all

I can say.

Anything else?

MR. JACKSON:  No.  Thank you, Judge.

THE COURT:  Anything else?

MR. BINI:  No, Your Honor.  Thank you.

THE COURT:  All right, see you in less than 45

minutes.

(A recess was taken at 1:33 p.m.) 
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A F T E R N O O N  S E S S I O N 

(Time noted:  2:15 p.m.) 

(In open court; Jury not present.) 

(Defendant enters the courtroom.) 

THE COURT:  All right, call the case, Mr. Jackson,

please.  We have a court reporter, and we have the defendant

present.  Go ahead.

THE COURTROOM DEPUTY:  Criminal cause for trial,

Docket Number 16-CR-681, U.S.A. versus Boustani.

Counsel, state your appearance for the record.

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, Katherine Nielsen, and Special Agent Angela

Tassone for the United States.  Good afternoon, Your Honor.

THE COURT:  Good afternoon.

MR. JACKSON:  Randall Jackson on behalf of

Mr. Boustani, Your Honor.

MR. SCHACHTER:  Michael Schachter on behalf of

Mr. Boustani.

THE COURT:  And Mr. Boustani is here.  Good

afternoon, sir.

THE DEFENDANT:  Good afternoon.

MS. DONNELLY:  Casey Donnelly on behalf of

Mr. Boustani.

MR. DiSANTO:  Phil DiSanto on behalf of

Mr. Boustani.
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MR. McLEOD:  Ray McLeod on behalf of Mr. Boustani.

THE COURT:  Good afternoon.

In light of what was said about summations, you may

have remembered that I told you the good news is that I

typically do not impose time limits on lawyers; the bad news

is, in light of what I just heard, I'm now going to impose

time limits on lawyers.  So here's what they are:  

The government, you have from 2:15 'til 2:45 to

complete your principal summation.

Defense, you now have from 2:45 'til 4 p.m. to

complete all of your summation.

Government, you then have from 4:15 to 5 p.m. to

complete your rebuttal.

I will give the jury charge tomorrow morning

beginning at 9:30 a.m.  The jurors have made it very clear

they can't stay past 5.  I'm not going to burden them with

that.

I think that you will be able, because you're such

experienced and abled advocates to modify the length of your

summations to accommodate the schedule.

You will use Occam's razor, and as my old partner

Roger Milburn used to say when a client said, How long is this

deposition?  How long is this trial?  How long is this

hearing?  He would say, How long is a piece of string?  Well,

I'm now telling you how long your string is, all right?  
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This jury is going to get this case.  I'm going to

give the charge tomorrow morning.  And if they can resolve it

by the end of the day, they will; and if they can't they'll be

back on December 2nd.  But we're not going to have summations

going on 'til tomorrow.

So with that, we'll get the jury in, and we will

continue with the government's first tranche.  

2:45, you stop, that's a hard stop at 2:45.

So, Mr. Jackson, get the jury in, please.

MR. JACKSON:  Excuse me, Your Honor.

THE COURT:  Get the jury in.  Get the jury in.

(Jury enters the courtroom.) 

THE COURT:  Welcome back, ladies and gentlemen of

the jury, appreciate your promptness.  Please be seated.

Ladies and gentlemen of the public, please be seated

as well.

We're going to continue with summations, and I have

imposed the following time limits on the attorneys.

I assure you they'd like to go on for weeks and

weeks and weeks, and they have many great things to say, but

here are the terms and time limits that I've imposed.

Government is going to start now and continuing with

its principal summation, and they're going to have a hard stop

a 2:45.

We're then going to go right to the defense

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4720PROCEEDINGS

summation -- again, it's just argument, you've got all the

evidence -- at 2:45, and that's going to go 'til 4.

And then the government is -- we'll break, 15

minutes, a real 15 minutes.  Then the government is going to

have rebuttal at 4:15 and that will go 'til 5:00.  And then

they're done with their summations.  

And tomorrow morning, at 9:30 a.m., I will give you

the jury charge, which spoiler alert, I have shared with

counsel, and they know it's long.

So tomorrow you will hear me do my Chris Rock, as I

go through the lengthy jury charge.  You'll hear it.  It will

be clear.  But it's lengthy.  And I'm not going to start that

at five to five or five after five today, it wouldn't be fair

to you.

So you will get this case tomorrow morning, because

I'm going to do Chris Rock reading for you, and then it's in

your hands.

And what I said before is, it's the order of this

Court, you resolve it tomorrow, fine, take as long as you

want.  You can't resolve tomorrow, you come back after the

Thanksgiving week.  It's going to be up to you as the jury.  

No one is going to invade your province.  You take

as much time or as little time as you need and want.  But I'm

imposing time limits on the lawyers.  They're not happy about

it, but I know they will sum up appropriately.
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  4721SUMMATION - MR. MEHTA

Please continue.

MR. MEHTA:  Yes, Your Honor.

We covered the pool meeting in the hotel, and you

remember that both Andrew Pearse and Surjan Singh testified

about this pool meeting where Andrew Pearse and Mr. Boustani

negotiated the kickback to Mr. Pearse.  

And you'll recall that after -- shortly after this

meeting, Mr. Pearse met Mr. Safa and Mr. Boustani in the south

of France and Mr. Guebuza, and they negotiated the corrupt

deal where Mr. Pearse would get two-and-a-half percent of the

Proindicus upside.  That's the next loan of Proindicus, which

he did actually receive $6.52 million.  

And remember, he had to get the money into a UAE

account.  So Mr. Boustani actually helped him with that.  He

provided the information that he be a tube welder; and of

course, that was false information Mr. Boustani provided.

This is Mr. Pearse's testimony.  You have it in the

record.  Andrew's basically that he's saying that he lied

about kickbacks.  The defendant did know about kickbacks.  And

he's in a conspiracy with Mr. Boustani, and Mr. Boustani also

knew that the investors who invested in loans did not know

about the kickbacks to Mr. Pearse.

And you can convict on Mr. Pearse's testimony alone.

On his testimony alone, you can convict Mr. Boustani.

You can convict on Mr. Singh's testimony alone.  You
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  4722SUMMATION - MR. MEHTA

can also do that.

Again, we have plenty of evidence to corroborate

those two counts, but you can convict Mr. Boustani.

And, again, Mr. Pearse testified, Who negotiated the

payments?  Mr. Boustani.

And, in fact, here's payments to Mr. Pearse, I

referenced earlier, Naji Allam spreadsheet.  And, in fact,

these payments, this spreadsheet, corresponds directly with

the wires that you saw, all of them going through the United

States.  That's wire fraud.  It's also money laundering.

They're all opened in a UAE account using false information, a

tube welder, that's concealing.  And that's also part of the

conspiracy.

Now, this is an email between Mr. Boustani and

Mr. Pearse.  You saw it in evidence.  It was talked about

making very clear that when Mr. Pearse is going to leave

Credit Suisse, Mr. Boustani wants to have someone there, an

inside man, who does he go to, Mr. Pearse.  And that's,

Mr. Singh.  He even says, If you leave, can Surj take care of

it?  

He is not giving money to Surjan Singh to start some

fund or Palomar?  No, of course not.  He's saying, can Surj

take care of the Proindicus upsize?  He's paying them money

for the loan, which is what Surjan Singh told you.

Surjan Singh.  He also testified before you.  You
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heard from him for several days.  And what did he tell you?

He told you he traveled to the UAE with Mr. Boustani.  They

had the whole day together.  Remember he said it was hot,

there were workers there, with his coat off.  It was

uncomfortable.  It was noisy.

And then after the whole day of being blood drawn

and all the paperwork, they're on the sidewalk, and him and

Mr. Boustani right there.  And Mr. Boustani's car and driver

had pulled up, and they're talking, and Mr. Boustani says,

EMATUM is really important to me.  You need to get this done.

We're brothers.  He gave him a hug.  He said, I will look

after you.  And Singh told you, What does that mean?  Pay him

money.  Which he did.  $3.7 million.

And here's the false residency card.  That's

Archives Corp.  Remember that?  Another false document.

And Mr. Singh told you:  They opened this account to

conceal the money.  That's money laundering.  And he did it

with the help of the defendant.  That's conspiracy to money

laundering because the money paid to Mr. Singh went through

our country.  Just remember that.

Okay.  And here's testimony.  What does it mean,

looked after?  I paid money.  All right.

Here are the wires corroborating the account by

Mr. Singh.  All of them went through the U.S.  That's wire

fraud and money laundering.
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And, again, here are the payments reflected in

Naji's spreadsheet to Surjan Singh, corroborating both Surjan

Singh and the wires.

Now, remember that Mr. Boustani directed these

payments.  He emailed Najib Allam.  And let's be very clear.

It doesn't matter that Najib Allam, the accountant, made the

payment.  Who is giving him the information?  Mr. Boustani.

It's a conspiracy, folks.

He knew that payments are being made, and they were

made.  That's all that matters.  That's wire fraud.  And money

laundering.

And there's the account.  And October 20th and, of

course, he gets paid on October 23rd, three days later.  We

have the payments.

Next, Mr. Singh.  He then -- he wants more money

from Credit Suisse.  But Pearse is all tapped out.  They've

already loaned $1.1 billion to Mozambique.  Six -- I'm sorry

$500 million on Proindicus, $500 million on EMATUM.  That's a

billion dollars.

He wants the money back.  Guess what, by the way?

He says it was for Palomar.  He gave the money in 2013.

You're going to wait two years to get your money back?  You're

going to wait two years to get $4 million back?  Does that

make common sense?  Of course not.  It was a kickback.

And two years later, Mr. Singh said, I did my job, I
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got you EMATUM, I got you upsize, he was mad.  The defendant

was mad.  He wanted his money back.

It doesn't make sense, because Mr. Pearse told you

Safa said, No, you're not doing that.  You're not sending a

letter to Credit Suisse, are you out of your mind?  Because it

was fraud.  They didn't want to get caught.

Here are the payments to Mr. Pearse and Singh.  You

can see it again, the timeline.  It matches the loan

agreements, again throughout the time period.

All right, these are lies.  This is the heart of the

case.  The lie about his bribe and kickbacks.  And the lies

are to the banks and to the investors.

Proindicus.  You already know about this.  It's for

radars and surveillance equipment.  More importantly, it was a

syndicated loan.  That means there are other banks, other

investors on the loan.

Mr. Boustani knows that.  This is his language,

syndication cap.  Remember when Mr. Berlina said, Hey, I know

who are the lenders?  Who's the American syndicate?  Who are

they?  

Who responds to Mr. Berlina?  Mr. Boustani.  He

says, Here's the information you need.  They're the lenders.

There's the ICE fund.  Remember those ICE funds, the Irish

funds?  It was bought in LA.

Okay.  And, in fact, if you don't believe the
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evidence, which it's clear as day, Mr. Boustani himself said

it; syndication, I knew about it.  I knew it was syndicated.

Okay, EMATUM.  It was a bond.  And Mr. Boustani knew

it was a bond.  Mr. Pearse told him, it's Labor Day, in the

U.S. the markets are closed.  The day after Labor Day,

September 3rd.  In fact, look right here it says, Settlements

will happen five days after the close of the bond.  

September 5th.  We don't fund the bonds until --

just to be clear, Credit Suisse is loaning money to

Mozambique.  But the money didn't go to Privinvest, okay?

The way they're going to hit the money is through

investors, through this bond issuance.  They're going to send

out a red herring prospectus, which is a preliminary offering

document, you saw it many times.  The loan agreement is

attached to it to investors and say, Hey, here's the issuance,

Mozambique is my investor.  

That happened on September 3rd.  They didn't build

the -- they get a commitment from all investors to give them a

commitment to invest in the bond by September 5th.  Once they

have that commitment they know, okay, we have the money, we're

going to get it.  And then five days later, they send the

money.  They fund the loan.  Okay?

They're not going to fund the loan.  They always

believed they're going to use investors to get the money,

right, that's always the plan.  It's always the plan.
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And you know what?  Mr. Boustani flows that, because

Mr. Singh told him.  He explained it to him.  He had a meeting

with Manuel Chang discussing this point.  He knew we're going

to go after investors.

And by the way, Mr. Boustani doesn't have to know

that there's investment fraud.  It's not a requirement of the

law.  All that's required is that he knew that there are

investors involved, and it was going to be a fraud.  And he

knew both those things.  He knew about the investors, and he

knew it was a fraud.

Again, I told Mr. Boustani.  And you know,

Mr. Boustani himself says this.  He calls it a bond.  It's

public.  And, you know, he kept saying, I never read the

prospectus.  I never read those documents.  Mr. Crocodilo,

Mr. Thorough, I don't read anything.  I signed it.  So it has

lies, it doesn't have lies, who do I care.  The prospectus

clearly highlighted the 850 million.  He signed off on the

documents.  He read it.

Of course, he did.  He's an executive at a billion

dollar company.  He's making millions and millions of dollars

in loans.  You think he didn't read these documents that he

signed?  Use your common sense.

And he knows it's public and, look, he even said,

Various institutions are approaching me, because he knows

investors there who are approaching him to invest in this

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4728SUMMATION - MR. MEHTA

loan.  

He himself said, Yeah, we're going to maximize

funding.  That's a fancy way of saying, We wanted more money,

and the only way to do it was through the bond market to get

investors to invest.  We'll all lie to you.  He knew that

because he knew no investor was going to invest with knowing

about the bribes and kickbacks.  That's fraud.

MAM.  Again, MAM shipyard, it's a failure.  It

defaulted.  The syndicated loan, the defendant knew that.

Making a capital loan of $435 million for MAM.

Ms. Lee even testified to that.  And the lender also

invested in the loan.  And he defaulted in May of 2016.  They

stand to lose hundred of millions of dollars.  And they lied

to you.  You know what?  Mr. Boustani sent a contract to MAM

with lies in it.  He said, No bribes are being paid.  He

signed that contract, and that was a lie.

Andrew Pearse told you, MAM was a failure because

Mozambique had never built ships before.  They were going to

now build these boats and sell them everywhere in the world?

There was no proof of concept.  There was no way that they

knew how to do that.  In fact, the MAM business plan has them

generating revenue from EMATUM and Proindicus.  EMATUM and

Proindicus was supposed was pay MAM to fix their boats when

EMATUM and MAM are bankrupt. 

MAM was maximizing as much as possible.  Look at
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these emails.  Every other day he's raising the money.

500 million.  Now, we're at 600 million.  Two days later we're

at 750.  Even Andrew Pearse is like, Listen I'm being paid

off, but there is too much for me.  It's at $500 million.

They're scary with all these numbers.

Are there any Mozambicans being referenced here on

these emails?  Are they being told how much money they

borrowed?

The exchange.  This was sold to the investors

directly.  It's right before the offering, okay?  And on the

exchange, Credit Suisse knew they were over valuated.  The

contract was $836 million.  The MAM business plan, if you look

at the boats in the MAM business plan, it's only 310.  The

valuations?  458, 584, which means that EMATUM was over valued

by $300 million.

Here's the bank contracts.  They added $50 million

to the contract.  No new boats.  No new services.  He even

says that.  Smaller contracts.  That's fraud.

The EMATUM exchange, 30 percent of bondholders in

the U.S.  These are actually U.S. investors, onshore money.

$133 million.

Okay.  144A, we already know that.  Sold in the

United States.

This is an email sent to Mr. Boustani, not shown to

him by defense counsel telling him, U.S. investors involved.
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He sent them a summary, What do you mean?  It's not going to

happen.  He's told, There's going to be a roadshow in New

York.  Again, not shown to him by defense counsel.  Why?  He

can't explain it.  Can't explain it.

And here's bonds.  He says, Keep Rosario updated.

Why does Rosario have to be updated?  Because Rosario is going

to New York, and the defendant knows that.  That's why he says

that.

There, Rosario going to New York.  First class.  And

Pearse told you, Why was Rosario being sent?  Because the

defendant told him.  To keep an eye on Maleiane, that's the

finance minister.  And he said, Why?  Because he had a

financial interest in the exchange.

Because remember, he was so upset about paying

bonuses.  If the guy has money, why is he so upset?  He kept

saying we and I.  I didn't agree to that.  We didn't agree to

that.

He said, Oh, it must have been Safa.  Safa is not on

the email chain.  You think Safa cares about a million

dollars?  He's a billionaire.  You think he cares about Andrew

Pearse?  He's a billionaire.  Just tell Boustani, he cares, it

matters to him.

Okay.  In fact, he even tells the former president

of Mozambique, I have issued the eurobond.  I have done it.  

This is on March 28th.  It's important because this
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is the day the instructions come in for the investors.  They

all came in from the U.S., from New York, for example.

The vote happened in London a few days later, and

they didn't make a big deal about that, the defense counsels

point.  It doesn't matter the vote was formally made.  The

instructions went through New York.  

And all of those people who we called, Jason Kaplan,

and Marco Santamaria.  They voted from New York and they never

wrote their vote.  They were committed from New York.  That

matters for securities fraud.  Because they're committed from

New York, it's a domestic transaction.

Lies.  Okay.  These are proceeds.  The lie, and you

know why.  And I have five minutes, so I'm not going to tell

you, but it's because they were paying bribes, so I get to

tell you.

All right.  In fact, he lied to Credit Suisse.  And

how much are you going to use for the proceeds, the project?

All of the money.  The full 355.  And you know that's not

true.  It's a lie.

How much are the profits?  It's 10 percent profit.

That's a lie.

Now, also, here's the anticorruption law.  By the

way, he said he didn't read this, he didn't know.  It's a

conspiracy.  Everyone who signed those agreements are on his

payroll.  He can't just say, Oh, I didn't read it.  No.  He's
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benefiting from it.  He's paying the people who signed this.

It's a conspiracy.

Everyone had a different role.  His role was to

negotiate and facilitate the payments.  The bank's role was to

get the deal done.  The Mozambican's role was to sign as

guarantees, get the loans approved.  Everyone plays their part

on the fraud.

Here's another lie.  This is the contract you saw no

problems, right?  He signs it.  It's a lie.  This lie was sent

to Dominic Schultens.  ICE Canyon, a U.S. investor.  He was

lied to.

It was sent to Credit Suisse, the EMATUM contracts.

Also no lies.  No bribes, I'm sorry.  He lied to us about the

bids.  There were no bids.  Pearse knows that.

Another lie, the first contract.  This also had lies

in it.  And look at the people who signed it?  Rosario, on his

payroll.  Maleiane, on his payroll.  Chang, on his payroll.

Andrew Pearse, on his payroll.  Singh, on his payroll.  Chang,

on his payroll.  Okay.

The exchange had a big lie in it.  The exchange says

there's press reports about the use of proceeds may have been

used for other things on EMATUM.

Doesn't say what they're being used for is for

bribes and kickbacks.  That's a deceitful statement.  It was

sent to investors.
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Their Rule 144 offering, sent to U.S. investors.

It's a lie.  It's a conspiracy.

AllianceBernstein had a meeting with Mr. Rosario and

Mr. Maleiane, and all of the people who are at the meeting,

Andrew Burton and others.

What was he told?  Nothing.  They're telling you

that they're going to pay bribes and kickbacks?  No.  You ever

met some employees from MAM?  No.

What happened after that?  The IMF became aware.

The program was suspended, and then Mozambique went through a

recession.

Now, you have the meeting with IMF.  Mr. Boustani,

he's aware of what's going on.  He knows they met with the

IMF.  He's talked with the prime minister and do Rosario and

the former president.  He gets updated from time to time.

He's talking to the people at meetings.  Look at all the

emails, all the documents.  Who is the central figure in the

scheme?  Mr. Boustani.

ICE Canyon lost seven-and-a-half-million dollars.

They all said that they were committed.  Also Mr. Boustani

knew this because there's email about it.  They're in LA.

This is important.  We made a trade, the trade date,

when you say it's done, we are committed, not settlements.

That took days later.

Because once you make a trade, once you buy a
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security, you can sell it the next day.  You're committed, you

have the security.  You don't have to wait for settlement to

sell it, you have it.  You're committed.  Every single

purchase is like that.  It all happened in New York or in Los

Angeles.  In the U.S. of America.  That's securities fraud.

And, again, other investors, you saw.  I'm going to

have to skip through a little bit because I'm running out of

time.

Here are the wires.  There's wires in the U.S. to

buyers and sellers.  That's Bloomberg.  Remember, Bloomberg

was all over New York and New Jersey.  They were marketing

loan money and they were marketing bribe kickbacks.  And

you've seen these wires.  I'm not going to go through all of

them.  You know, they're the Bank of New York wires.

Every single penny, by the way, of the loan money,

all $1.8 billion, every single penny went through our country,

the United States of America, every single penny.  

All right, skip through these.

And by the way, the defendant himself is confirming

bank confirmations.  Bank of New York.  Yep, that's our

account.  Right there.  He knows it.  He knows money is in New

York.  Right there.  Bank of New York.  Yes, it is.

All right, securities fraud, the elements are in the

judge's instructions.  We've met all of the elements here in

connection with.  You got that.  There are number of over
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acts.  We've proven all of them.

And the evidence is in the record.

THE COURT:  Thank you.  You have completed the first

tranche of your summation.  

We will now hear from defense counsel for their

summation.  

And remember, they don't have any right of rebuttal,

so you're going to hear the entirety of the defense summation

now, and then they'll be a brief rebuttal from the government.

Okay, Mr. Jackson.

MR. JACKSON:  Thank you, Judge.

THE COURT:  You're welcome.

MR. JACKSON:  They got it wrong.  They got it wrong.

They got it wrong.  All of you remember this moment.

That's the words of Andrew Pearse, the star witness

for the prosecution in this case talking about the serious,

serious errors that the prosecution made in this the serious

federal trial.

Not some game, but in the extraordinary serious case

that we're dealing with today where the stakes of

Mr. Boustani's life and his freedom.

I want to impact the significance to you today of

the fact that their witness testified on the stand that with

regard to the very charges that they put against him, they got

it wrong.  
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But before I do, I want to take exactly 45 seconds

to tell you about a man named Byron White.  

Now who some of you may be familiar with Byron

White; some of you may not.

He's considered by many people to be the top athlete

of his generation.  1937, he's an All American running back.

He won the Heisman trophy.  He's a road scholar.  One of the

top students in America.  Passed on the world scholarship

initially because got drafted into the NFL, went on to play

for my favor team, Detroit Lions.

World War II broke out.  He served honorably in

World War II.  Left his sports career.  After the war, he went

to Yale law school, graduated number one in his class.

A few years later, President John F. Kennedy

appointed him Deputy Attorney General of the United States,

number two.

And in that role, he was in charge of some of the

most important initiatives in the history of the country in

1960s.  He was in charge of protecting the Freedom Riders,

other critical civil rights things in the deep south in the

'60s.

Finally, President Kennedy appointed him to the

Supreme Court of the United States.  He went on to a

distinguished career on that court.  Served 33 years.  And on

the court, he was known, I would say, as a justice's justice.  
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What do I mean by that?  I mean he was a democrat

but he would often side with of the republicans.

(Continued on next page.) 
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(In open court.)  

MR. JACKSON:  (Cont'g.)  His views, his conclusions,

they were sometimes liberal, sometimes they were more

conservative, sometimes they were both; but all of his friends

and enemies agreed on one thing:  He had dedicated his entire

life to one principle, and that is that each case should be

approached dispassionately, with serious application of the

law in the right way.

One of his most important cases, he said something

that I think is critical for you to understand, that I think

is critical for you to view as a lens through which you

examine everything that has happened in this trial.  He said,

The purpose of a jury is to guard against -- is to guard

against the exercise of arbitrary power, to make available the

common-sense judgment of the community as a hedge against the

overzealous or mistaken prosecutor.

This entire case, this entire prosecution has been a

reflection of how critical, how prophetic what Justice White

said about the role of the jury, the role of this jury; and I

want to say, ladies and gentlemen, we know -- we know how much

of a sacrifice this has been for each and every one of you,

and we deeply appreciate that sacrifice.  I have a little bit

of time left today to talk to you, and all I want to talk to

you about is what I believe, what I submit to you you should

be doing with rest of that sacrifice.  
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Nowhere in that summation, nowhere in that summation

that Mr. Mehta just gave, did you hear him describe any

evidence sufficient to demonstrate that the government had met

its tremendous burden in this case.  They have the burden, and

that burden required them to prove three big things that they

just flat out failed to prove.

They had to prove, first, that Mr. Boustani actually

intended to defraud investors.  They did not prove that.

They had to prove, second, that Mr. Boustani

actually intended to launder money.  They did not prove that.  

And they had to prove that Mr. Boustani actually

agreed with other people to engage in the very specific fraud

and money laundering crimes that they had charged.  They did

not prove that.

Ladies and gentlemen, at the end of six weeks of

trial they are about as close to meeting their burden in this

case as the Brooklyn Bridge is to southwest Africa; and, that

is to say, not close at all.  Given their failure to meet

their burden, they have no right to ask this jury to rubber

stamp that failure when it goes back to this jury room to

deliberate; and I want to talk about why.

When Mr. Schachter stood up at the beginning of this

case, he told you that the government was going to try to use

misdirection to magically turn a bunch of proof about payments

on the other side of the world into some kind of fraud case,
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into some kind of money laundering case; and, after six weeks

of trial, that's exactly what you heard.  During that

summation, payment after payment after payment, they talked

about almost nothing explaining to you how, how, that could

reasonably translate into a case, into charges for conspiracy

to defraud investors that Mr. Boustani never met, never

interacted with.

Your assessment of this case, I submit, comes down

to ten simple facts that I want to go through today that run

squarely into the government's arbitrary and mistaken

arguments.

What's the first one?  It's that the government of

Mozambique desperately wanted and needed the projects that are

involved in this case.  This is before Mr. Boustani.  Now, the

prosecution would have you believe that these are projects

that were not needed or wanted by the government of

Mozambique, but the evidence has been completely to the

contrary.

The evidence showed that Mozambique is a country

that's defined by its coast, by its territorial waters.  The

witnesses, including Andrew Pearse, told you about how

Mozambique had been ruled by the Portuguese for centuries and

only gained its independence in the '70s, after an intense

war; and you saw what was left of the infrastructure that they

needed to protect that coast after all of the devastation of

MICHELE NARDONE, CSR -- Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4741SUMMATION - MR. JACKSON

the years of war that you heard about.  You saw that.

This is what was left.  This is the infrastructure

that was destroyed in Mozambique, in terms of coastal

surveillance that a country like this, that 1600 miles of

coastline desperately needs.  This is what was left.

Infrastructure that was destroyed when Jean Boustani was just

a little boy in Lebanon.  This is all that was left of

Mozambique's ability to monitor its coast, but in 2010 all

that changed.

That's when the gas discovery you have heard so much

about happened, the Rovuma Basin discovery.  And this is when,

although Mozambique did not immediately have cash, for all

practical purposes it became much richer.  Why?  Because those

oil and gas companies you heard about descended on the country

began mining for the natural gas.  And this is natural gas

that Andrew Pearse, the government's witness, told you was

worth hundreds of billions of dollars.

Every witness.  You heard from Dr. Okongwu, who

explained to you he couldn't even calculate how much the gas

in Mozambique's gas reserves was worth, but he knew it was

trillions of cubic feet of natural gas.  So this position in

Mozambique, after companies like Eni and Anadarko came to the

country to be in position to reap tremendous benefits.

Witnesses described that it was poised to become

what they call the Qatar of Africa.  You know what that means.
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It means that they understood this was about to be an enormous

explosion of wealth.

Go to the next slide, and the next.

These are some of the problems that you heard about

from Admiral Bryant, the witness who came in here and

described to you the strategic need that Mozambique had for

these projects; and he talked about the things that he knew

from his time as a commander dealing with all the issues in

Europe and Africa, what this area of the world was facing:

Piracy, drug trafficking, terrorists, pollutants, poachers.

He explained that these are serious, serious needs, strategic

needs that a country like Mozambique would have to protect if

as all this money was flowing in they had any hope of being

able to take advantage of it and move forward into the future

that, you heard from Jean, President Guebuza wanted for the

country.

All of this ties into the second simple fact that

demonstrates that the government has fallen far short of its

burden and that is that Mozambique got each and every thing

that Privinvest promised it was going to deliver in these

projects.

What am I talking about?  First, you heard about

Proindicus.  This is the project that we have talked about

during the course of this case.  I don't need to go through

every detail.  I know you heard it; but, just to quickly
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review, each and everything -- and the government did not even

attempt to undermine the idea that Privinvest actually

delivered the goods in connection with their project, radar

stations positioned all over the country, 36 different DV15

intercepters that they trained Mozambican boat pilots on.

HSI32 high speed interceptors designed to serving outer

ranges, the WP-18 strike craft, maritime patrol aircraft,

intellectual property.

You heard about the EMATUM project from Johan

Valentijn, who described to you the details of that and why,

why it was so critical to a country like Mozambique.  What was

promised?  The 21 Longliner ships; and you saw those ships on

video, actually out fishing, men and women who had been

trained to utilize this new industry that was being developed

to actually try to take advantage of some of the resources

that the entire world was reaping from Mozambique except for

the Mozambicans, the trawlers, the OCEAN EAGLE trimaran, that

were all delivered, intellectual property to Mozambique.

You heard from no one -- no one who came into this

case suggested that the value of the contract itself was not

worth what was charged.  Their own expert -- you remember

Mr. English came into the courtroom -- and their own expert

said that there was no reason why, properly managed, these

ships should not be able to earn their keep and provide a

substantial revenue on the investment.
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We asked him:  That was your opinion, and it's still

your opinion, correct?  It's still my opinion.  Mr. English,

the nice, British gentleman that came here said that he

completely agreed this was a valuable project.

You also heard about the incredible amount of

training that went into it.  This is not what you would expect

to see in a situation where you are talking about a conspiracy

to defraud, that the actual goods are delivered, that people

are on the ground actually engaging in detailed training

taking place on multiple continents over a period of years.

I mean, what kind of fraud looks like that?

Know, Privinvest was paid for these projects.

Can we go to the next slide, actually.

First of all, we talked about this subvention fees.

Their witness, Mr. Singh, told you that subvention fees are

commonplace devices in these kinds of transactions.  So all of

the mystery that surrounded it amounts to nothing.

Can we go to the next slide.

Privinvest contracted.  What else do we know?  The

government has paraded around Jean's signature in front of you

throughout this entire case because the contracts between

Privinvest and Mozambique, these are some of the only

substantive documents that even have Jean's signature on them.

What is important about these contracts?  There are

two things that are the most important.  First and foremost,
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this is not a contract between Jean and ICE Canyon.  It's not

a contract between Privinvest and Morgan Stanley.  It's not a

contract between Privinvest and any investor.

It's only a contract, a sales contract, between

Privinvest and Mozambique, which Jean signed because he is the

salesman on the contract; and the government, with its

repeated, repeated again, focus, on close in and try to turn

this document into something that is completely out of

proportion with the reality of what this document is.

The government has also, with its focus on this one

clause, this one clause that its own witnesses described as a

boilerplate clause that they wouldn't even examine in the

course of something like that, has tried to ask you to ignore

what Privinvest actually promised to provide in the contract.

I mean, isn't that the most important part of a contract for a

contractor?

And everything that they promised to provide is

something that they provided.  Where is the fraudulent intent

in that?  What kind of fraudulent scheme your common sense --

what kind of fraudulent scheme does your common sense tell you

has ever involved the con man actually delivering all of the

goods and services that they are talking about delivering?  I

mean, just think about a situation.  Try to imagine a

situation where you had like a con man somewhere saying, here

is what we don't do, man.  We are going to actually deliver
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all of the goods and services.  They are going to be so

surprised when we actually deliver everything.  It's going to

catch them completely off guard.  Does that make any sense to

you?  Does that comport with your sense of the way the world

actually works?  No.

Privinvest delivered everything that they were

supposed to deliver.  They spent years on the ground digging

in for these contracts.  They spent years conducting detailed

training with the Mozambicans.  Jean spent time driving around

the country, facing gunfire, facing different hurdles, because

they were actually digging in, trying to make these projects a

success.  There was no fraud.

Even Mr. English -- again, the nice British

gentleman we talked about -- he agreed that the value that was

of everything that was provided -- remember, he only looked at

one small portion of the EMATUM contract, and he agreed that

the value of everything that was provided under the EMATUM

contract very well could have been the entire contract value.

We asked him explicitly, if you go to the -- we

asked him explicitly:  Is your testimony that the valuations

in these contracts, as set out in the contract, that the total

valuation as set out in the contract is false; and he said no.

That's the government's own valuation expert talking about the

one contract that they actually brought in people to talk

about.
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The fact is that Mozambique got each and everything

it was promised.  It's a simple fact, and it points to the

extent to which the government has failed to meet its burden.

What's the third simple fact that demonstrates that

Jean is not guilty?  It's that Mozambique warned investors, in

the most straightforward language it could possibly use, that

it was a country where corruption should be assumed in any

business deal.  It warned investors that they should avoid the

investment, if they had any problems investing in a country

where payments to government officials were a normal,

everyday, expected, obvious reality.  Now, this is a point

that I submit to you is so obvious, that it's probably

something many of you have already figured out, accepted on

your own; but I have to underscore this, because the

government has attempted to make a fraud case against

Mr. Boustani out of the idea that people received payments in

Mozambique and, therefore, because there was an anti-bribery

provision in the disclosures between Mozambique and the

investors that somehow Jean Boustani is on the hook for fraud

because Mozambique had a provision somewhere in the hundreds

of pages of disclosures that indicated there would be no

corruption.  That's ridiculous.

Let me talk about why, but first let me just make

one thing clear.  Credit Suisse and VTB, the banks that

organized the loans at issue here, they are not the victims
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that you have to -- of the charged fraud scheme for your

consideration.  The prosecution cannot and does not argue that

Credit Suisse and VTB are victims of the fraud schemes.  The

focus on this case is on the investors who bought the debt

from Credit Suisse and VTB.

Remember, Mr. Hinman explained to you the multiple

transactions that took place, in between the point where Jean

was involved, Privinvest was involved in the country, and then

the many transactions that took place with the banks and

investors after that.  The focus here is on these transactions

at the end with investors, people who purchased debt from the

banks and transactions that were far removed from

Mr. Boustani.  So the only people at issue in terms of the

supposedly fraudulent disclosures, here, are the investors.

These are the investors who purchased the debt after it was

sold into the marketplace by Credit Suisse and VTB.

Now, the focus that the prosecution has made in this

case in terms of what was said to investors, the supposed

misrepresentations, are the lengthy documents we have been

talking about that the banks and the government of Mozambique

gave to the investors.  There are many problems with the idea

that Jean can somehow be responsible for those

representations, but let me just focus on one that's relevant

here.

Mozambique warned investors in the most
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straightforward language it could possibly use that it was a

country where corruption should be assumed in any business

deal.  This is the Eurobond disclosure.  Investors were told

about investing -- before investing about bribery and

corruption.  It was right there in the risk factors.

Investing in securities involving emerging markets, such as

Mozambique, generally involves a higher degree of risk than

more developed markets; and, it went on to say, failure to

address actual -- not just perceived, but actual corruption

and perceived risk of corruption and money laundering may

adversely affect Mozambique's economy and the ability to

attract foreign direct investments.

What else were they told?  Corruption is prevalent

in Mozambique.  Mozambique was ranked 119 out of 174 in

Transparency International.  I mean, again, these are the

representations of Mozambique to the investors before they are

making the investment.  Any reasonable investor would

understand that this is Mozambique telling them, we are a

corrupt country, corruption should be assumed in any

transaction you are going to engage in, don't invest if that's

going to be a problem for you.

What about the Transparency International

information they disclosed to investors?  They said, in 2011,

Transparency International surveyed public opinion on

corruption in southern Africa showed that Mozambicans reported
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the highest incidence of bribery in the region.  68 percent of

people, 68 percent of people reported having paid a bribe in

the previous year, 48 percent had bribed the police, and

35 percent had paid a bribe for education services.

Now, ladies and gentlemen, I would just ask you to

pause on that.  Think about that for a second.  68 percent.

48 percent had bribed the police.  I grew up in Detroit.  Even

in the most complicated cities you only call in the police a

couple of times in your life, at worst.  35 percent have paid

for education services.  Most people aren't in school, and

most people don't have a kid who is in school.  

So when they say that 48 percent of people reported

in last year that they had bribed the police, what they are

talking about is that 100 percent of people who interacted

with the police at that time had to bribe the police.  If you

walked into a police station in Mozambique, you had to pay

somebody in Mozambique in order to get the police to even

shrug their shoulders.

When they say 35 percent had paid a bribe for

educational services, what they are talking about is the fact

that if you wanted to deal with a teacher in Mozambique you

got to pay some money.  That's just the way everything works

in that country.

Now, you don't have to just credit what was in the

documents, because the government's own witnesses acknowledged
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that this was disclosed to them.  Remember, Mr. Santamaria,

the investor, we asked him about that.  

It actually went on to tell investors that continued

corruption in the public sector and deficiencies in the

systems for addressing money laundering activities could have

a material effect?  Answer:  Yes.

What else would we go on to discuss with him?  We

asked Mr. Santamaria:  And this is something that probably you

even saw that it was something that you knew could happen

before you made your decision?  Answer, yes.

What does this mean?  What does the fact that

Mozambique made this disclosure about corruption so explicit?

What does it mean in the context of this case?  It means that

even if somehow, somehow, Jean could be responsible for

Mozambique's statements to investors -- and he cannot, ladies

and gentlemen -- you can't conclude that this was fraud on the

basis of corruption because it was disclosed fact to these

investors, plain and simple.  Your common sense tells you

that.  

70 percent of people.  I mean, imagine the scenario

where you see a cab on Atlantic Avenue and the cab says, half

off, 70 percent chance if you take a ride I'm going to rob

you.  How many of you would get into that cab?  My guess is --

it's a very level-headed jury -- most of you would decline.

If any of you did choose to get into that cab, if you decided
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to get in and you went for a ride, and the cab had a sign on

it that said 70 percent of people who get into this cab are

going to get robbed, if the cabbie had turned around at the

end of the ride, pointed a gun, and said, you know, I'm going

to rob you now, would you feel shocked?  Would you feel like

you had been defrauded?  No, of course not.

What they are arguing to you is so out of step with

common sense that you have to reject it, and it's closely

related to the fourth simple fact that underscores that Jean

is not guilty; and it's that the risk of corruption simply was

not an important factor for investors in terms of their

investment decision.

Now, why is this important?  Because you are going

to hear, I expect, in Judge Kuntz's instructions, that the

government has the burden of proving not simply that a

statement, a false statement was made by someone to investors

somewhere.  They have to prove that there was a false

statement that is actually attributable to Mr. Boustani.  They

have the burden of proving that and that it was a material

false statement.

I expect that the court is going to tell you that a

material fact is one that reasonably would be expected to be

of concern to a reasonable and prudent person in relying upon

the representation in making a decision.

Now, why were these statements not material?  Why?
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Let's look at what the investors actually said about the

nature of corruption and how it related to their investment

decisions.  

Remember Aneesh Partap, the gentleman from ICE

Canyon?  This is what he said.  We asked him about with --

when he was asked -- this is on direct.  When he was asked

about this document, this contract that Mr. Mehta was talking

about during his summation, GX-551-B, the contract that they

have made a big deal about, we asked him -- the court asked

him:  Did you consider it?  And Mr. Partap said:  This is

something I flipped through.  I can't say I read it in heavy

detail, but I did flip through it.  Flip through?  Flip

through?  He is talking about the details of what the

contractor was going to provide.

Do you really think, ladies and gentlemen, if he

gave a care at all about that in terms of his investment that

he would have just flipped through it?  Of course not.

We pressed him on this.  You told the prosecutors

you don't remember when you looked at certain aspects of this

stuff or not, right?  Yeah, that's fair.  It's flip through

the pack.  

And, by the way, there were other investors that

make the exact same statement.  If we flip -- if we look at

this, this is -- there are other investors who indicated they

didn't even read the parts of the documents that the
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government is claiming were these critical misrepresentations.  

ICE Canyon told them, flip through the pack.  Morgan

Stanley:  You don't typically read the entire offering

circular before you make an investment like this, correct?  I

typically wouldn't have.  I recall I did not review all of the

contents of this document.  From Mr. Bauermeister, NWI, I

usually don't read every word of it because a lot of these are

very boilerplate.

One of the shocking things here is that, by the way,

Mr. Boustani, of course, said he was familiar with the

critical details of what his company was providing, but he

also wasn't reading through boilerplate that had been prepared

by lawyers.  And the government has attempted to suggest that

Mr. Boustani is somehow implausible because he, you know, he

didn't look at details that were not critical to him in

complex contracts, many of which his company wasn't even a

party to.  When it's own witnesses repeatedly said that they

were going into multimillion-dollar investments and they were

just flipping through, at best, if that, the documents that

the government is claiming were critical documents, it makes

no sense.  None of this information was material to these

investors.

What else did the investors tell us?  Some of the

investors made explicit that they simply didn't care about the

nature of the project, regardless of whether they read about
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it or not.  Remember Mr. Tandon?  This is the man who came in

from Morgan Stanley.  He laid it out explicitly.

If we look at the slide there.

We asked him, Morgan Stanley wasn't generally

searching the world looking for speculative boat operations to

invest in, correct?  Answer:  Yeah, that's my understanding.

You weren't looking for tuna ship operations over the world to

invest in?  Answer:  Not to my knowledge, no.  

What is the point of that?  The point is they were

not concerned with the nature of the project, what was going

on with the project, whether the projects would be successful,

what the interactions were between the contractor and the

officials.  They were only concerned with buying sovereign

debt from Mozambique.

Now, what else tells you that the investors, that

these corruption issues that the prosecutors are trying to

make a case out of, weren't important to all of these

investors?  There is an old saying; all of you know it:

Actions speak louder than words.

Let's look at their actions.  Again, Mr. Santamaria

told us.  Now, it's fair to say you made a lot of investments

in the debt of a lot of countries that have a reputation for

significant corruption; is that fair to say?  Answer:  Yes.

Countries like Iraq, Azerbaijan, and Venezuela?  Yes.  Then we

asked him specifically.  
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Remember Mr. Mehta during his summation claimed that

people don't invest their client's money in illegal activity,

places where they know there is illegal activity, period?  

The question was:  And it's fair to say you are not

blind to the idea that those governments may be using some of

those funds for corrupt purposes?  Answer:  I'm aware that

some of the funds go to illicit purposes.  This is their

witness, explaining to you that these corruption issues were

in no way material to them.

What about ICE Canyon, what did they tell us?  When

we asked Aneesh Partap about it, he listed off a bunch of

countries that they investigated, including Russia,

Mozambique, Venezuela, and, most amazingly, in a situation

where the government is claiming this is a company that was so

concerned about potentially investing in a country where there

would be corruption issues, they invested in North Korea.

North Korea.

And we asked him explicitly -- this is not, you

know, any, you know, this is not our view of North Korea; this

is the facts.

We asked him:  You are aware that North Korea is one

of the most corrupt states in the world?  And he said:  It's

actually a failed state.

I'm not even sure that I would call it a state at

this point, but I think that's a fair statement.
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We said:  You are aware that the North Korean

government has been involved in numerous criminal activities,

right?  Answer:  Yes.

(Continued on the next page.) 
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MR. JACKSON:  (Cont'g.)  Does that make any sense to

you that ICE Canyon in this case is supposedly so invested in

concerns about potential corruption issues and they're freely

investing in the debt of North Korea which they acknowledge is

a failed state involved in some of the most serious criminal

activities in the known world.  It makes no sense.  It's out

of step with your common sense and you should reject it.  Jean

is not guilty.

Look at the Corruption Perceptions Index from this

time period.  North Korea was dead last in this time period.

Dead last.  It's tied one once before with Somalia but that is

going to Afghanistan.  That is last place.

If you had any concern about the significance of

corruption, are you really investing in the country that is in

last place in the index that you saw all these investors look

at to evaluate corruption levels?  Does that make any sense?

Of course not.  

In fact, the only investor you heard from who

provided any truly coherent testimony on this issue was David

Hinman who explained in a way that was completely plain why

this makes no sense.  We asked him:  In your opinion would an

investor have been factored these contractual clauses into

their risk versus reward assessment before purchasing the

Mozambiquian debt investments?  And he said, No, we wouldn't.

An investor would not have taken this into consideration.
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It's contrary to everything an investor should have known

about Mozambique.  A few sentences written by lawyers in a

several-hundred-page document.

That's the reality of the situation.  These

statements that were made not by Jean Boustani, but by

Mozambique to investors, absolutely not material.  They told

you that, their actions told you that, and all of that points

unequivocally to the fact that the Government has simply

failed to meet its burden in this case.  No matter how you

feel about the case, they failed to meet their burden in

demonstrating that Mr. Boustani can be responsible for some

kind of fraud.

What else?  Well, what is the fifth fact that we

have to address that demonstrates that the prosecution has

simply not met its burden?  

It's that Jean Boustani was never an employee of

Credit Suisse and he never saw the Credit Suisse employee

manuals.  Why does this matter?  Because the entire theory

that Jean is guilty of conspiracy to defraud here is bizarrely

dependent on the idea that Jean is somehow responsible for

Andrew Pearse and Surjan Singh's supposed violation of Credit

Suisse's employee manuals and HR manuals.  Does that make any

sense to you?  Putting aside the fact that Jean has sold

nothing to investors, he was a salesman only to Mozambique.

It is simply not the case that someone is guilty of fraud
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every time they sell something and there is somewhere some

information in his hand that the seller, if the buyer had

known, might have made a different decision.

This is a point that was made by several of the

Government's witnesses.  Remember Bauermeister?  He was the

very straightforward investor at Morgan Stanley who said he

ultimately decided to sell out of his position because he

decided that something smelled bad.  

And I asked him directly about that.  I asked him:  

You don't perceive that selling those LPNs was your

obligation to talk to any of the people you were selling about

your personal sense it might smell bad?  

That's not my obligation, no.

In your sales and purchases of LPN, not everything

is going on in your head or your suspicions or understandings

is information that you feel you are required to disclose to

the people you are selling to?

No.  It's willing buyers, willing sellers with their

own assessments.

By the way, ladies and gentlemen, that exactly

matched what was in the disclosures that were given to

investors.  They were told, you are not to rely on this

document.  You are to do your own investigation, your own

determination.  And, again, it wasn't Mr. Boustani making that

representation to investors, it was the banks and Mozambique.
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Eric Bauermeister made a similar -- if we go on, actually, to

the next slide.

That was Jason Kaplan in NWI.  And he talked about

the idea that as a fiduciary he has an obligation to act in

the best interests of his clients.  And he said, Answer:  We

do.  

Now, why is Mr. Kaplan talking about that?  Because

he's talking about, this is what the Government asked him on

direct, why did they ask him that?  Why is this concept of a

fiduciary relevant?  Because in terms of the knowledge and

intent that a person might have about whether information

needs to be communicated to someone, someone like Mr. Kaplan,

who is acting as a fiduciary he's in a very different position

than someone like Mr. Boustani who's never had any interaction

or any relationship with any of these investors.

Where was the evidence in this case that

Mr. Boustani would have had any reason to understand that he

had some obligation to disclose to investors information that

he never met these investors, never interacted with them, it

didn't exist.  

They even asked Surjan Singh explicitly:  Was it a

violation of your obligations under your registration with the

FCA not to inform them of the kickbacks at the time that you

were registered.  

And his answer was:  I can't remember the precise
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nature of the obligations I'm under, but if there was a duty

to disclose, I have failed that obligation.

This is what the Government was asking him on

direct.  The point that Surjan Singh was making is that it's

not every situation where when you're talking to someone, and

this was him talking to a regulator.  This was him, you saw

that FCA testimony, that was him talking to, basically, the

SEC of England.  And what he was saying is, I didn't do

anything wrong necessarily.  I need to go back and look and

see if I had a duty to disclose as a registered member of

whatever this FCA registration was if there was a duty to

disclose.

Here, they are attempting to suggest a situation

where Mr. Boustani never had any interaction with these

investors.  That somehow, somehow magically, he was supposed

to discover who had bought the debt from Credit Suisse in a

bunch of different transactions that happened long after his

interaction was Mozambique and supplied him with information

that he had no reason to know it was relevant to anything that

they were doing.  It makes no sense.

Just tell you a very quick story.  Before, years

ago, many years ago, before I was an attorney, okay, I

actually was a waiter, right, at the worst Friday's restaurant

in the entire world.  It was the Friday's in Detroit,

Michigan, okay?  And some of you may have been there before.
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There was a huge, believe it or not, a Friday's you've seen

that extensive menu.  There is a huge amount of data that you

have to study in order to be a waiter at Friday.  You have to

take a test that's the length of the SAT.  You have to learn

all of the menu items, all of the regulations.  

And one of the obscure rules that we were taught at

a Friday's was that no matter what, no matter how much any

customer begged, no matter how much they pleaded, no matter

how much they clenched their fists, under no circumstances

were we to supply them with additional Jack Daniels sauce.

That Jack Daniels menu extraordinarily popular and it was a

rule you cannot provide more Jack Daniels sauce under any

circumstances.  Why?  I don't know.  But it was explained in

training very clearly.

And it was so popular at the Friday's in Detroit

this was almost a matter of life and death.  On multiple

occasions, okay, people would be begging with me.  I even had

a situation once where a guy literally said to me, hey,

youngblood, I will give you an extra tip if you can just get

me another little thing of this Jack Daniels sauce for my Jack

Daniels shrimp.

Now, why is that relevant?  Because I, as an

employee, at Friday's knew that it was a violation of Friday's

rules to provide him with that Jack Daniels sauce.  I arguably

was under some sort of duty or responsibility in terms of my

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4764SUMMATION - MR. JACKSON

relationship to Friday's.  I guess, I don't see how it could

be the case, but I guess these prosecutors could even theorize

that if I had taken that extra tip and provided this guy with

the extra Jack Daniels sauce maybe I would have been

responsible as the employee for defrauding the investors at

Friday's.  Maybe they would say that.  I wouldn't agree, but

maybe they would say than.  What I cannot countenance is the

idea that the guy who offered me that extra tip, who had never

seen the Friday's manuals and had no legal relationship to

Friday's itself, and certainly not to its investors who we

never met, would have been engaged in an attempt to defraud

the investors in Friday's.  That would make no sense

whatsoever and that is exactly what we're dealing with here.

Let's go to Slide 67.

This is what Mr. Burton had to say about the

compliance manual of Credit Suisse.  He said this compliance

manual is kind of our Bible in terms of how we conduct

business.  So it covers cultural compliance, integrity of the

business in the bank, how we're supposed to conduct ourselves.

And they go through whether it addresses reputational risk,

whether it addresses conflicts of interest, all kinds of

points.  Okay?  

I listened to this entire trial and I heard no

evidence whatsoever, not a single line of testimony, that
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Mr. Boustani ever saw or discussed any component of these

compliance manuals that the prosecution spent a significant

amount of time going through during this case.  Does that seem

fair or logical?  I mean, that Mr. Boustani's guilt or

innocence, his ability to ever turn return to his family might

depend on something as obscures as the provisions of a

compliance manual he's never seen or discussed?  

There was never a moment where they described

Mr. Boustani holding the Credit Suisse compliance Bible

getting baptized in the church of Credit Suisse.  It never

happened.  This is the insane and arbitrary application of

prosecutorial power that Justice White was warning is the very

reason we need juries.  This is the misdirection.

The Government has offered no evidence whatsoever

that Mr. Boustani defrauded investors or conspired to defraud

investors on the basis of payments to Singh and Pearse.  Even

if, even if the Government had met its burden of proving that

these payments to these individuals were improper, bribe

payments, that does not equal a fraud on the investors.  They

haven't proven that.

What is the sixth fact that underscores that

Mr. Boustani is not guilty?  

It is that Mr. Boustani reasonably believed

Privinvest was paying Andrew Pearse and Surjan Singh to come

join Palomar.  This is a fact.
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To really understand the absurdity of what the

Government is arguing with regard to this fact, you have to

turn back to the absurdity of what Mr. Pearse himself conceded

had happened in this case.  A flash to 2013, early 2013.

Credit Suisse, without anyone at Privinvest paying any banker

an dime, they had already authorized the Proindicus loan.

So, again, this fact cannot be overstated.  In early

2013, Credit Suisse, without anyone at Privinvest paying any

banker a dime, had already authorized the Proindicus loan.

What did Mr. Pearse have to say about that?  He admitted that.

At the time that we were talking about during this

time period, You had not received any dollar from Privinvest

at that point in time; is that correct?  

Answer:  I had not, no.

And we also asked him if he was aware of Mr. Subeva

had received any money.  

He said, No, none of them ever received any money.

And we asked; So at the time that Credit Suisse

executed its loan agreements with Proindicus, you had not

received anything from Privinvest; is that correct?  

Answer:  I had not.

Why is this so important?  Because this shows how

for Mr. Boustani and Privinvest it was already obvious that

the banks were due this transaction without anyone at the bank

being bribed, of course they would.

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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This is the EM department at the bank.  That is

literally their only business.  That's really literally what

they're there for.  That is literally their business model --

to engage in these kinds of transaction.  There was no need to

bribe anyone at the bank and it's proven by the fact that

Proindicus was authorized without anyone at the bank having

received any bribes.

So here we have Mr. Boustani in 2012 laying out what

the high-level description of the EEZ project was.  No bribes

had been paid and the bankers at Credit Suisse are totally

there for it because this is exactly what their department

does, it's literally their only purpose.  

And here, there was a point where Andrew Pearse in

his testimony described some of the due diligence that Credit

Suisse actually did on the deal with no one having paid any

money by Privinvest.  We asked him:  

And again, to be clear, at this point in time, has

as you're in Mozambique in January, nobody from Privinvest had

offered you any money?  

At this point, no.

The deal was essentially approved.  All that was

being worked out was certain final details, specifically, one

detail, the subvention fee, that had nothing to do with any

investor.  No witness testified that the subvention fee in any

way hurt investors or impacted investors.  This is something

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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between Credit Suisse and Privinvest.

Andrew Pearse, by his own admission, decided that he

wanted to leave Credit Suisse for his own reasons that had

nothing to do with Mr. Boustani.  We asked him why he raised

it.  And he said, at that point in time, he was already trying

to leave Credit Suisse.  He had literally actually already

resigned at the end of 2012.  He agreed to stay on to do some

ministerial things and it was called "Garden Leave."  

Now, we'll talk about that in just a moment.  But

the point of this is that this is not Jean Boustani sitting

around saying how can I corrupt some Credit Suisse bankers to

get this project approved?  Credit Suisse already wanted to do

the deal and they already authorized the deal.  And Andrew

Pearse, not Jean, initiates a discussion about setting up a

separate company together to replicate some of this banking

stuff that Privinvest had a serious need to develop because

they wanted to do more projects and Jean Boustani did not have

the kind of banking knowledge that Andrew Pearse did as the

long-time banking lawyer and banker.

If we go to Slide 77.

This is Mr. Pearse describing how he initially was

describing what he could do with the subvention fee just to

show good favor, to curry favor, by identifying a way for them

to save some money.  You see, at this point, Mr. Pearse was

deeply involved in an extramarital aware with a subordinate,

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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and he said for that reason he wanted to leave the bank among

other reasons.  He was in a romantic relationship, he wanted

to figure a way out, and he was just describing trying to make

a particular customer happy about a way they could save some

money.

Now, the Government has attempted to make this into

something bizarre and nefarious but, ladies and gentlemen,

your common sense tells you this kind of thing happens every

day.  If you go to buy a car, it's not uncommon that the car

salesman will say something to you like, You know they're

probably overcharging you for the clear coat metallic, I can

probably get that reduced by a little pit.  These are the

kinds of things that people say to ingratiate themselves to

customers.  Even Mr. Pearse acknowledged that when he had that

conversation, he wasn't contemplating criminality at all.  

We asked him:  Whatever discussion you had with

Mr. Boustani about this subject, you were not contemplating

any criminality as you thought about this covering, isn't that

correct?  

And he said.  Answer:  At the time, I was

identifying the opportunity to reduce it.

And you weren't contemplating criminality at that

time; correct?  

I don't recall that, no.

Now, what else tells you that this was an attempt

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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the money that was sent to Mr. Pearse and Mr. Singh was an

attempt to recruit them and not some sort of kickback or

scheme?  

Well, think about the amount of money involved.

Does it make any sense that they would route half of what they

saved just for them telling them they can get a slightly

better deal if they talk to the people at the bank.  Does that

make any sense?  In your normal dealings, if you go to rent an

apartment and the doorman tells, you can probably get it a

little bit, you can probably save 500 bucks a month if you ask

for it.  Do you get half?  Does it make any sense?  

What does make sense is exactly what Mr. Boustani

described that this was money that they were agreeing to put

into this business used as a tool to recruit him and to put

into this business that he described as something that could

have significant future value.  The evidence couldn't make

more plain that that is the case.

Mr. Pearse conceded that Mr. Boustani never said to

him the words, Hey, if you can push this Proindicus loan then

I'll give you money.  I mean, we asked him explicitly.  He

said, No, you can't say that.

What else do we know?  If we go to the next slide,

Slide 82.

Pearse put together this detailed proposal at the

time and he's talking about the exact amount of money being

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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invested into this -- into the company that was ultimately

provided to him.  He's specifying the personnel he want to

bring over in the proposal.  He talked about for the proposal

he wanted to bring over Ms. Subeva.  By the way, there was a

point in the different slide that we will look at in just a

moment where Mr. Singh tried to suggest that because there was

an EG next do it, they just meant someone like Mr. Singh.  But

you see here, Mr. Pearse uses EG when he's talking about that

specific person.  It says here, EG Mrs. Subeva.  Is there any

doubt that he didn't just mean someone like Mrs. Subeva, but

he actually meant the person who was his key subordinate who

he was also involved in a relationship with?  

What else?

The Government is trying to suggest that Mr. Pearse

and Mr. Singh were critical inside men for Privinvest.  But

they have conceded that at some point, and you see in the

evidence, Mr. Pearse, Ms. Subeva went over, and you've seen in

the evidence that Mr. Singh had a critical role and there was

evidence that there were discussions about him coming over to

Palomar at the same time.  

Does it make any sense that they would attempt to

recruit away the critical inside man to work in a completely

different business?  Does someone hire away the inside man?

No.  If they really believed that Mr. Pearse was necessary for

them to advance these deals, there's no way that they would

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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have hired him away to Palomar.  They hired him away because

they knew that the bank had already authorized the Proindicus

loan, the rest of the loans were going to require the exact

same duplicative due diligence.  There was no concern and no

need for any inside man.

I mean, if we look at this, Mr. Pearse made explicit

that Mr. Singh had a role in setting up Palomar even though

Mr. Singh denied any involvement.  Mr. Singh said, We asked

him.  

So it's your testimony during the portion of

November where you were sending Mr. Pearse detailed business

plans in the slides that you described, did you ever discuss

an equity participation that you might want?

And he says he has no recollection of it.

Mr. Pearse however said that what we asked, well,

you described there was a plan at some point for Mr. Singh to

leave Credit Suisse and to join Palomar; is that correct?  

Very early on, he answered yes.

And then later on he says, Mr. Singh wanted economic

terms that were unachievable for Palomar, so he did not join

as a result.

And that matches up perfectly to the document you

saw a moment ago where in the document where they're talking

about bringing Mr. Singh over, it indicated, I hope this is

enough.  There's no question that they were trying to bring
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him over.

If you look at the next document.  Here, we have the

timing of the payments to Mr. Singh and we have the fact that

in the actual presentation, first of all, Mr. Singh is putting

together slides for -- he's putting together complex proposals

for Palomar.  And his testimony is that he was just doing that

for fun for his friend.  Who engages in that level of detail,

that level of work, traveling to Lichtenstein putting together

complex proposals, agreeing to do all these things just for

fun for their boss?  He was doing it because he knew he was

being recruited to Palomar.

It says it explicitly in the proposal, Senior Staff

EG Uncle, wanted equity participating.  That matches up with

perfectly with what Mr. Pearse said about the fact that

Mr. Singh there were discussions about bringing him over

because they couldn't come to enough terms to convince him to

come over.

What else?  

(Continued on the next page.)

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4774SUMMATION - MR. JACKSON

MR. JACKSON:  (Cont'g.)  We also know that this idea

that Mr. Singh was being paid something to be the inside man

at Credit Suisse is false because Mr. Singh described in his

own testimony that he was basically a pawn in terms of the

enormity of the Credit Suisse infrastructure that would be

necessary to approve these kinds of transactions.  

This is his own testimony.  He is listing out dozens

of people who had to approve this -- lawyers, committee

members, high-ranking officials at Credit Suisse -- and the

testimony that they were paying Mr. Singh millions of dollars

just to lobby and champion deals that everyone at Credit

Suisse wanted done, that Mr. Singh described were

extraordinarily profitable for the bank, that doesn't make any

sense.  That doesn't comport with common sense.

Andrew Pearse even conceded that the notion that he

or Singh had any real sway at Credit Suisse was totally

elusory.  

We asked him -- why did you write I told him to

tell -- actually.  The Government asked him this.  "I told

you -- him to tell Barakova she's fired if she didn't behave

in the future.  I was pretending I had some control over that

issue.  Throw away line."

"Did you actually" -- meaning did you actually have

some control?  

Answer:  "No."

LISA SCHMID, CCR, RMR
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Again, ladies and gentlemen, it's like going into a

McDonald's and asking the cashier if they'd take a hundred

bucks to get the McDonald's to, you know, start selling

burgers.  No one does that.  Credit Suisse's whole business

model was this exact kind of EM loans.  There was no need to

have an inside man, and the evidence told you that.

Also if the money was a kickback to Singh to do the

bidding of Privinvest, why in the world would they ask for the

money back after multiple deals were completed?  You didn't

hear any testimony about anyone else, you know, asking for

money -- for them asking for money back.  Certainly, if it was

because of a perception failure.  

Andrew Pearse, who was the person who was Mr.

Singh's, you know, best friend would have been just as

responsible for some failure as Mr. Singh, and he didn't

testify that anyone asked him for money back.  The only

logical reason that they asked for money back is because they

had an understanding he was going to come to Palomar, and he

never came.

What's the second fact that underscores that Jean is

not guilty, is that Jean Boustani never met any investor,

never spoke to any investor, never had a relationship with any

investor and never lied to any investor.

Now, this is a critical fact, but I have very

limited time, so I just want to highlight a couple of things
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for you.

First of all, could we go to slide 92?  (Exhibit

published to the jury.)  

Mr. Burton told you the banks don't even know which

investors bought the LPNs.  How in the world is Mr. Boustani

supposed to have an understanding of who these investors are,

what information they had or don't have from the banks in

Mozambique?  How is he supposed to be responsible for that?

That makes no sense.

What else?  There was a suggestion throughout, this

discussion of what happened during the Eurobond disclosure,

that there was some sort of falsity in terms of the

communications with the IMF.  

Well, you heard during the course of this trial

ardent people talking about news articles.  Every witness that

came in said that they actually had home real knowledge of

this said they understood that the debt disclosures by

Mozambique were actually accurate.  

Mr. Okongwu talked about the fact that he actually

saw communications -- if we go to this, number 934. (Exhibit

published to the jury.)

Where the IMF indicated that they were aware of

Proindicus.  

We can go to the next slide.  (Exhibit published to

the jury.)
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Mr. Pearse testified that he believed that the

overall debt numbers that were disclosed in the exchange

offering were accurate.

Mr. Burton said that he understands that the debt

disclosure figures in the document did include the Proindicus,

EMATUM and MAM loans.  "Is that correct?"  

Answer: "Yes."  

And in fact, it wasn't just Credit Suisse that were

reviewing this.  Credit Suisse also had lawyers making sure

the debt disclosure was what it should be.  

And he said, "Yes, Latham and Watkins, Linklaters,

some of the biggest, most sophisticated law firms in the world

were looking at this and concluding that everything that

needed to be disclosed to investors about the debt was

accurately disclosed."

Where in all of this is the idea that Mr. Boustani

is somehow responsible for a failure to communicate accurate

information to investors from Mozambique?  Where is even the

information that would suggest that he would even know about

all the intricacies of what Mozambique's debt situation is?

It makes no sense. 

Let's look quickly at GX 4, slide 96 here.  (Exhibit

published to the jury.)

This is the agreement between Credit Suisse and

Mozambique.  What is important about this?  Jean is not a
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party to this agreement.  He didn't sign it.  Privinvest, his

employer, isn't a party.  This is not an agreement between

Mozambique.  This is an agreement -- this is not an agreement

between Mozambique or investors and Jean Boustani or

Privinvest.  It's only an agreement between Mozambican company

and Credit Suisse.

One of the more -- just in terms of the investors.

One of the more amazing facts in this case, one of the truly

stunning features, is that many of the supposed victims in

this case actually made money.  I mean, some of them millions.

If we can go to the slide.  Yeah.  Here. 

(Exhibit published to the jury.) 

You can see SW, Morgan Stanley, ICE Canyon, NWI all

made profit on trading and on monies that came in in terms of

the payment of the debt, interest payments to investors.

EMATUM made all of its promised LPN payments right

through 2016, more than a hundred million dollars in principal

and interest that was were paid each to investors during that

time period.

What fraud operates like that, with countries

literally paying on the debt for years?  How is it

Mr. Boustani could possibly be considered to be a responsible

for fraud on the basis of that record?

And what else did the investors tell us?

Can we go to slide 105? 
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(Exhibit published to the jury.) 

This isn't even one of the investors.  This is a

woman from VTB who said that they still had a current

expectation that all of the loans will be restructured and

ultimately repaid.  That's our understanding.

And we asked her, "It's your understanding that

sooner or later the gas reserves were going to bring in

billions of dollars from which Mozambique can repay its debt?"

Answer:  "That's my understanding."

So what does that mean?  That means this is like a

murder trial where the victim is still alive.  Okay?  These

people are still expecting to make hundreds of millions of

dollars.  These loans are still expecting to be repaid.  There

has been a restructuring, no doubt.

But you heard the testimony from Dr. Okongwu and

from Mr. Hinman that that type of restructuring is something

that is expected and not uncommon in the emerging market debt

investment world.  Other witnesses testified to that.  

In fact, if we would look at slide 106?  

(Exhibit published to the jury.) 

It was statistically 80 percent likely at one point

that there would be a seven-year default rate based on the

high junk speculative rating of these types of bonds, and the

investors knew that in advance.

What's the eighth reason that Jean has to be found
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not guilty?  Because this case has no meaningful connection to

the United States.

I just want to make a couple of quick points about

this.  You heard a lot about random things until wires during

this case.  You heard about a lot of phone calls from random

people.  Nowhere in the evidence did you hear about some

agreement between Mr. Boustani and others to use the wires in

order to advance a fraud against investors.  That's just not

here.

In fact, remember Mr. Coffey's testimony?  

Can we go to slide 83? 

(Exhibit published to the jury.) 

Remember, the Government showed this -- I'm sorry.

It's not 83.  It it's 108.  Let's go to 109. 

(Exhibit published to the jury.) 

There was all this testimony about JP Morgan

document that said something like Brooklyn Metrotech.  First

of all, we asked Mr. Coffey.  We had to bring in the person

from JP Morgan.  We asked him, "Can you tell us what

percentage of wire transfers are handled automatically at JP

Morgan without any need for human intervention?"  

"98 percent."  

Then we asked him -- next slide.  (Exhibit published

to the jury.

"If a payment instruction comes into the bank and it
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has to be massaged because the artificial intelligence can't

handle it, where does that happen?"  

"Florida, India, and the Philippines."

Then we asked -- remember there was a question to

this Mr. Wildner about the 4 Metrotech, but when we asked

Mr. Coffey whether or not the servers that are involved in

processing wire transfers at JP Morgan were in the state of

New York, he said they're not.

We're asked him, "Did this have anything" -- next

slide.  

(Exhibit published to the jury.) 

"Did anything related to this wire transfer, in

fact, happen at 4 Metrotech in Brooklyn, New York?"  

"No, it did not."

They don't understand their own evidence, their only

documents that they're putting before you to suggest that

there were some transactions in Brooklyn.  Okay?  You can't

rely on that evidence when the man from JP Morgan says it does

not equal what they claim it equals during the course of this

case.

What else?  We also talked to Ms. Malene.  We also

talked to -- 

Please go to the next slide.  Keep going.  Next

slide, next slide.  Just keep going.  Keep going.  Okay.

(Exhibit published to the jury.)
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This is a critically important.  You heard from

Ms. McMahon.  She described this correspondent banking.

You're going to see during the course of this -- the jury

instructions, the judge is going to tell you -- the

prosecutors said over and over again money went through the

United States.

The instructions we expect Judge Kuntz is going to

give you will not say that through is enough that some

transaction happened in the United States.  They have to show

that money came from outside of the United States to inside

the United States, that it was actually connected to this in

order to make their money laundering -- in order to

demonstrate that -- or from a place inside the United States

to outside the United States.

If we go back to this other slide, what Ms. Malene

McMahon is explaining is that all the SWIFT messages represent

is just a message.  It's like an email.  

And so the only transfer of money that is taking

place is entirely inside of the United States.  That is a

complete failure to establish what the Government was required

to establish in order to demonstrate money laundering, end of

story.  They cannot establish that.  

We asked her, "At any point does any money transfer

from Abu Dhabi to the United States?"  

Answer:  "No."
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"Does any money actually transfer from the United

States to Abu Dhabi?"  

Answer:  "No."

What else?  The ninth point:  Jean never agreed with

anyone to commit any crime.

There's a lot that I would like to say, ladies and

gentlemen, here but all I can point out to you in the time

that I have allotted is that you heard a lot of testimony.

You did not hear any testimony that there was an agreement

with Jean Boustani to defraud investors.  You simply did not

hear that.  You simply did not hear that.  All you heard about

was supposedly bribery that happened, and you heard from

Mr. Boustani, who testified on the stand, the explanation of

everything that happened.  The Government has not met its

burden.  Simply have not.

In fact, so much -- I have to say very briefly -- so

much of the Government's case is dependent on this valuation

hearing.  Remember Mr. Formosa?  I mean, they relied on a

witness in order to establish its valuation point.  

If we go to slide 127.  (Exhibit published to the

jury.) 

Who had no understanding of the contents of his own

report.  He couldn't recognize his own comparables.  He

couldn't even recognize the boat that was the subject of his

report.  That's the level of evidence that we were presented
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with during the course of this case in order to establish

points that the Government suggested were critical.

And that is not -- that is simply not evidence that

you can rely on to determine that Mr. Boustani is somehow

guilty beyond a reasonable doubt of a conspiracy to commit

fraud.  Doesn't make any sense.

Let's go to the very last, the tenth fact.  It is

that that witnesses for the Government lie over and over and

over again.  Remember Mr. Pearse?  

We can go to slide 160?  

(Exhibit published to the jury.) 

Talked about the idea that he'd never done any

consulting work in Azerbaijan, and then we saw instances in

which he engaged in work in Azerbaijan.

Mr. Singh described his forest run, which by the

way, Mr. Boustani was not present for, when he showed up and

this conveniently Mr. Pearse had pants and shoes that fit just

Mr. Singh's size and went for a run in the forest, which none

of the other witnesses talked about.  None of that made sense.

These are witnesses who testified that they pleaded

not guilty to certain of the crimes that they charged

Mr. Boustani with somehow conspiring with them against.  It

doesn't make any sense.

I'm wrapping up now.  I just want to also make two

points.  The Government has to demonstrate what is called
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venue in this case.  They haven't demonstrated it.  Nothing

important in this case happened in Brooklyn, Queens, Long

Island.

They were trying to argue something called the

"Continuous Waters Theory."  You didn't hear any evidence of

things coming through the waters.  Information can come from

satellites.  Information can come in a lot of different ways.

You didn't hear anything about.  That's not enough either.

For venue, they have to demonstrate that we're actually

talking about important things happening.  

You're going to see during the course of the

instructions that the wires for wire fraud, it is not the case

that anytime there's a wire, there's wire fraud.  It's about

false statements being made, and the wires have to be a core

component of the supposed fraud.  They have to failed entirely

in terms of that.

So the last thing I'll say to you, ladies and

gentlemen on this is that I'm begging you as you go back to

deliberate, realize the full significance of any conviction on

any charge.  Mr. Boustani is not guilty of any of these

charges.  A verdict of guilty on any of them would be a

disaster for him, and it's not fair when you consider all the

evidence and what has actually happened in this trial.

I want to thank you on behalf of our defense team,

Mr. Boustani and his entire family for your credible sacrifice
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in this case.  We know how big of a service this is and how

big of a sacrifice it is, but I'm going to ask you to

seriously, seriously consider as you're evaluating this at the

end whether or not looking at this type of evidence, if you

had someone you care about facing these kinds of charges, you

would conclude that this was sufficient evidence, you would

want a jury to -- how seriously you would want a jury to

consider that.  

You can't go back and make a quick decision in this

case that is fair to your duty and your responsibility other

than not guilty.  All you have to do is go back and ask, does

anyone here have any doubt about this case, and ask yourself

is that person's doubt reasonable?  If the answer to that is

yes, if any of those doubts are reasonable, Mr. Boustani is

not guilty.

So we're begging and pleading with you.  Take a

serious look at this.  Let Mr. Boustani return to his family.

Send him back.  He is not guilty.

Thank you, Your Honor.

THE COURT:  Ladies and gentlemen of the jury, thank

you.  We're going to take our as promised 15 minute break.

We'll be back at approximately 4:15.  We'll resume with the

balance of the Government's summation, then we'll adjourn for

the day at five, as promised, and we will give you the jury

charge tomorrow morning beginning at 9:30.
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So again, don't talk about the case yet.  Enjoy your

15 minute break, and we will see you back here in 15 minutes.

Thank you very much.  

(Jury exits.)

THE COURT:  The jury has left the courtroom.  

Ladies and gentlemen, you may be seated.

The defendant is still present.  

Do we have any procedural issues to address outside

of the presence of the jury and with the presence of the

defendant and all counsel?

MR. BINI:  Not from the Government.

MR. JACKSON:  No, Your Honor.  Thank you.

THE COURT:  Thank you.  Enjoy your 15 minute break.  

(Recess.) 

THE COURT:  All right.  Are we ready to have the

defendant produced?

MR. BINI:  Yes, Your Honor.

MR. JACKSON:  Yes, Your Honor.

THE COURT:  The appearances were noted.  

Could we have him come out, please?

(Defendant enters.)

THE COURT:  Thank you.  

Mr. Boustani, welcome back.  

THE DEFENDANT:  Thank you.  

THE COURT:  All right.  Let's have the CSO bring in
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the jury.

(Jury enters.)

THE COURT:  Ladies and gentlemen of the jury, again,

thank you for your promptness.  You see as we get closer to

the homestretch, 15 minutes really becomes 15 minutes.  So

please be seated.

Ladies and gentlemen of the public, please be

seated, as well.

We are going to now have the rebuttal from the

Government, and at five o'clock, we're going to adjourn for

the day and tomorrow morning at 9:30, I will give you the jury

charge, and then the case will be yours.

So you're on.

MR. BINI:  Thank you, Your Honor.

Good afternoon.

JURORS:  (In unison) Good afternoon.

MR. BINI:  Ladies and gentlemen, we are here because

the defendant led a wire fraud securities fraud and money

laundering conspiracy that obtained $2 billion in United

States dollars, all of which flowed through bank accounts in

New York city, raised from United States and international

investors, and he used this to pull off a massive

international fraud scheme.

Ladies and gentlemen, I'm going to respond to a

number of the defendant's arguments in a moment, but I'll just
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say, you heard from the defendant yourself, and he took that

stand over there.  He had no obligation to do, so but he chose

to do so.  And he admitted to paying bribes to Mozambican

public officials.  He called them success fees, but millions

of dollars in payments to Mozambican public officials -- and

kickbacks to bankers, to Andrew Pearse, who you heard testify,

who told you the same thing at the beginning of this trial.

On that basis alone, you can convict the defendant, I submit,

on all counts.

Now, let me pause before I respond to some of those

arguments and just say that I wanted to thank you for your

dedication of your time and service.  All the parties, the

Court, defense counsel, and the Government certainly thank you

for the six weeks that you have been here, long days.  Lots of

time waiting for the lawyers.  We certainly appreciate it.

Jury service is not easy, but it is literally one of the

cornerstones of our republic.  So on your strong shoulders, we

stand.  So we appreciate it.

The arguments in this case -- first, I wanted to

start with venue.  

If we could go to slide 219?  (Exhibit published to

the jury.)

Defense counsel raised to you that there's no venue

in the Eastern District of New York.  That's just not correct.

You're going to hear from the judge -- and remember, whatever
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the judge says controls.  If I say something that's different,

the judge is the person who instructs you on the law.  Follow

him.

But I expect that you're going to hear that the

Eastern District of New York includes Brooklyn, Queens, Staten

Island, Nassau County, Suffolk County, and the waters

surrounding both the Eastern District of New York and

Manhattan and the Bronx.

And so the two billions dollars that flowed through

the New York city bank accounts, it all flowed through our

territorial waters.  You're done on venue right there.  Right

there, you have by a preponderance.  That's all that's

required by venue -- venue to hear this case, but you have

much more.

You heard that in connection with the road show for

the 2016 EMATUM exchange that Antonio Do Rosario, one of the

core coconspirators in this case flew into John F. Kennedy

Airport.  That is the one here.  And that he was with the new

finance minister, Maleiane and others, and they flew to John

F. Kennedy Airport to attend the New York city road show to

get U. S. investors to agree to the EMATUM exchange.  That

also provides you venue for the conspiracies that are charged

here.  You just need one act in furtherance of the conspiracy

in the Eastern District of New York.

The next one is that Pearse traveled to New York and
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he met with Singh, Surjan Singh, via John F. Kennedy Airport

in the Eastern District in October of 2014, and you will

notice that we have the Government's exhibit for each of these

points that I'm making, in case you want to see it.

And that was to talk about the Proindicus upside.

You remember that they sort of met Cue at a bar in New York

city, and they talked about the Proindicus upside which was at

issue at that point in October of 2014.

Third, Pearse traveled to New York in

September 2014, via JFK, and then you also heard a number of

other things that are listed here.

You can take that down.

The next argument I wanted to address was the

argument that the defendant acted in good faith, that he

didn't mean to defraud anyone.

Now, you'll hear from the judge.  It doesn't matter

if the defendant thinks that it's all going to work out in the

end and that everyone is going to make money, if the defendant

was part of a conspiracy to lie to people in order to obtain

their money, and that's exactly what he did.

And I submit to you, this wasn't by chance.  This

started all the way back in 2011, when the defendant and

Teofilo Nhangumele exchanged the 50 million chickens emails

that you have seen several times.  And remember when you

consider this -- 
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If we again go to slide 26 for this? 

(Exhibit published to the jury.) 

That these bribes and kickbacks, remember how there

was that email that we can -- Teofilo said we can build them

in and recover them, and that's what you see in 2044A, that

they actually take the partner's number and they put it into

the price.  So in other words, those bribes that are going to

Mozambican officials, it got added to the purchase price.  So

that goes to the bad faith of the defendant.

But I'll give you at least five reasons why you know

that he did not act in good faith.  First, he paid $50 million

in kickbacks and unlawful payments to the bank, the key

bankers, Surjan Singh and Andrew Pearse.  

Second, he paid about a hundred million or more to

Mozambican public officials, including the minister of

finance, Manuel Chang, and the son of the president of

Mozambique.

Third, he pocketed $15 million in less than a year

from this fraud scheme, and you can consider his profits when

you consider whether or not he acted in bad faith.

Fourth, his own procurement contract that you saw,

that he signed, that he negotiated for this two billion

dollars in goods said no payments to Mozambican public

officials, and the defense is, oh, I never read that.  And

that, I submit to you, is completely ridiculous.
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And fifth, that was something that was sent to

investors because that document, we saw Aneesh Partap actually

got his procurement contract and when he was considering

whether to invest in Proindicus, he looked at the procurement

contract with the false information from the defendant.

And in that regard, it was also baked into the loan

agreement, because these loan agreements all said that the

funds had to be used for the projects, and as you found out, a

lot of these funds -- more than 150 million -- were diverted

to bribes and kickbacks.

Defense counsel argued that Boustani is not guilty

here because he didn't speak to investors.  That's just not

the law.  You're going to hear from the judge that you don't

have to be the person speaking to investors.  And in fact, you

heard from Andrew Pearse.  He didn't speak to investors

either, and he's just as guilty as the defendant.  And he pled

guilty to wire fraud conspiracy that he said he committed with

the defendant.  And who paid him to do that, ladies and

gentlemen?  The defendant.  The defendant paid Andrew Pearse.

The defendant paid Surjan Singh for Privinvest.  He paid them

these kickbacks to be a part of this scheme.

And of course, this whole scheme depended on going

to Credit Suisse, an international investment bank.  Because

to obtain the funds, the two billion dollars for these loans,

he needed a bank that would be able to go out and get outside
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investors.  So this was all reasonably foreseeable to him.

And you saw email after email, where the bankers were sending

the defendant the agreement and offering circulars that went

out to investors.  So he knew that.

And in fact, you saw those emails where he was even

aware of Aneesh Partap or rather ICE Canyon in Los Angeles.

So he was well aware of investors, and he in fact, we also saw

the text messages where he was talking about the Eurobond

exchange with the president of Mozambique.  This is how

closely he followed it.  He was part of the conspiracy and in

fact, he directed most of it.

Defense counsel argues that somehow the defendant's

not guilty because he wasn't a party to the loan agreements,

but as you saw the defendant paid everybody on the loan

agreements.  He paid Antonio Do Rosario.  He paid the banker.

He paid the finance minister, Manuel Chang.

Defense counsel argued to you that wires were not a

core component of the scheme.  He touched on that towards the

end, and I submit to you that's a red herring.  You saw all of

the wires, two billion dollars of funds that passed through

for these loans, procured by fraud, two hundred million in

bribes and kickbacks.

Defense counsel argued that the funds weren't

transported, transmitted, transferred through the United

States.  So that there's no international money laundering.
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Ladies and gentlemen, one of the thing that the judge will

instruct you, I expect, is to use your common sense.

And I submit to you, you heard from even the

defendant's expert that all of these transfers occurred

electronically, and went through bank accounts in the United

States.  So that money traveled through the United States.

The bribes, even when they went from UAE through the United

States and then back, were transmitted -- hose funds were

transmitted electronically, and that was promoting the money

laundering scheme.

Defense counsel argued that Privinvest provided

valuable boats and equipment to the Mozambicans as part of

this scheme.  Now, again, I expect you'll hear from the judge,

loss is not an element that the Government has to prove for

any of these counts.  So frankly, the value of the boats

doesn't matter.  The crime was complete when the money was

obtained by fraud, and when the defendant diverted funds to

pay himself and to pay other members of the conspiracy.

However, I submit to you that, in fact, your common

sense and the evidence you've seen shows that these boats were

worth far less than what was paid for them.  First, you heard

from two expects.  You heard from Anthony English, and he told

you those fishing boats are only worth ten to $15 million

each, even with all the training that Privinvest claimed that

they were providing.  The invoices for them from were
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$22 million each.

Then you also saw the report from Renaissance.

Michael Formosa testified.  He was the boss of the person

who's the -- perhaps one of the foremost experts in the world

on warships.  He is definitely not an expert.  He wasn't

qualified as one; however, he was the boss of an expert, and

that person is the editor of Jane's Fighting Ships, and he

valued those trimarans, those Ocean Eagles, at many millions

of dollars less than what was being charged by the defendant

and Privinvest.

And also, you saw Government's Exhibit 2808A.  And

that was that spreadsheet from Najib Allam.  

Do you have a copy of that here?  If you can show

Government's Exhibit 41?  (Exhibit published to the jury.)

The reason why this is important is -- remember this

is the spreadsheet by the CFO.  So I submit to you, as

Mr. AUSA Mehta said to you during summation, this is something

you should look at closely.  Okay?  Because again, this has no

dog in the fight.  

This is CFO writing at the time.  And what did he

say?  For EMATUM, in the EMATUM tab, CMN, he's figuring out

the cost for the EMATUM loan, for the entire EMATUM contract,

and that was $850 million that they obtained for that.

And it indicates to be paid, CMN contract,

$174 million.  They only paid $174 million for these boats.
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CMN is owned by Privinvest.  So that's what it cost them to

provide those ships.  So putting aside the valuation, just

look to their own spreadsheet.  

You can take that down.

You also know that the boats were wildly overvalued

because that's how they had built in in the document that we

saw before.  They built in the bribes and kickbacks into the

price.  So to be able to pay more than $150 million, they had

to inflate the values, on that basis alone.  Again, this is

not something that you have to find, but I submit to you, it's

more information that the defendant is guilty.

Defense counsel talked about that if you have any

doubt, you should find the defendant not guilty.  You must

hold the Government to its a burden of proving the defendant

guilty beyond a reasonable doubt, but I submit that's not any

reason.  It's a doubt that's reasonable.  If you apply your

common sense, there are no reasonable doubts here.

Defense counsel spent sometime telling you that

investors knew that Mozambique was corrupt, and they could

lose their money, and that therefore, none of these lies were

material.  And I submit to you that, again, does not -- does

not accord with your common sense.  

And in this regard, I just first want to say as to

Mozambique, clearly, you heard investor after investor take

the stand, and they said, if I knew that there were bribes and
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kickbacks, I wouldn't have invested.  They told you that.

They swore an oath and they told you that.

And you can consider that in terms of materiality,

but you can also bring your common sense.  Would anyone

purposefully invest if they knew that there were bribes and

kickbacks involved?  The one person who said maybe they would,

I submit you should not consider.

If I can go to the Elmo for a minute, Your Honor?

(Publishes exhibit to the jury.) 

MR. BINI:  And to this, I direct you to the

transcript, the cross-examination of Mr. Hinman, the defense

expert, who was their person who kind of espoused this belief

who said it just doesn't matter to investors and these

markets.

And even he said he would never purposefully invest

his clients money in illegal activity, but you recall when he

took the stand, there was perhaps the longest pause that's

ever happened in a courtroom, when Mr. Mehta asked him, did

you ever tell -- he said that he told clients.  He said -- Mr.

Mehta that asked, "And you've never purposely invested your

clients' hard-earned money in a loan where you knew the bribes

were being paid to Government officials in connection with

that loan, right?"  

Answer:  "That's not my testimony."  

And then after it was read back, at line 18, he
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said, "That's incorrect.  We have."  

And Mr. Mehta asked him, "Which loans have you

purposefully invested your clients' money where you knew for a

fact that bribes were being paid in connection with the loan?"  

And there was a long pause.  We could have taken a

break in that time.  And then when he recovered, he said, "I

don't recall exactly."

And I submit to you that his testimony just should

be discounted.  I think you should not, I don't find -- I

think -- I submit to you that you should not find it credible,

and I would note he testified that he received I think about

$300,000 for it.  

You also heard -- for his testimony.  And you also

heard that the chief compliance officer at SW Asset Management

raised concerns with him, a complaint regarding him doctoring

a research report, and I think you can consider that when you

consider his credibility and the fact that he was paid so much

money.

(Continued on the next page.)
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MR. BINI:  (Cont'g.)  But you also heard from

investors and you heard from Marco Santamaria, and actually,

now I'll go back.

And this is at Page 3241 of the transcript starting

at 3240:  

Would you have invested in the EMATUM LPN if you had

known Privinvest was paying, going to pay, millions of dollars

to Mozambican government officials?  

And he said that, no, he would not.

And all of these witnesses including Bauermeister,

Mr. Kaplan, and the witnesses that you heard from told you

that they wouldn't certainly have not invested if they had

known kickbacks were being made to bankers.  And I would note

on this idea that Mozambique is so corrupt and everybody knew

that remember you saw that the United Kingdom is not corrupt.

It's one of the least corrupt places in the world and is

actually ranked above the United States.  So, certainly, none

of these investors, besides that they didn't know that there

was actual diversion of funds when they invested, certainly,

they would not have anticipated that funds were going to be

paid as kickbacks to bankers.  

Defense counsel argued that you should not consider

the lies to Credit Suisse and VTB.  The Government doesn't

argue that they are victims of the fraud scheme; however, you

can consider the lies to them as part of the scheme to defraud

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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absolutely.  Both because it was part of the scheme to defraud

to obtain these loans and because as to money laundering, the

crimes for which money laundering is charged include four.

Wire fraud, securities fraud, and it also includes two types

of violations of the Foreign Corrupt Practices Act.  One is

for paying bribes to public officials, that's pretty obvious.

The other one is circumvention of internal controls that they

used these funds in part to promote or conceal funds from

circumventing the internal controls of Credit Suisse.

And so, you absolutely can consider all the lies

that were told to the Credit Suisse employees as part of the

fraud scheme.  And that's why you heard from Andrew Burton

defense counsel said, Oh, you know the defendant doesn't know

about their code of ethics or something.  The reason why he

was testifying is that the defendant joined a conspiracy where

there were several Credit Suisse bankers.  

And, unfortunately, those Credit Suisse bankers

circumvented the internal controls of Credit Suisse to get

these loans approved.  Would Credit Suisse, would the

legitimate bankers, people who are not part of this conspiracy

have ever approved these transactions had they known the

information that you now know.  

You heard from Andrew Burton, he said no.  He said,

I submit to you, the information provided to you shows the

circumvention of internal controls.

Anthony D. Frisolone, FAPR,  RDR, CRR, CRI, CSR
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I'll also note with respect to money laundering that

the fourth type of crime associated with money laundering

charged here is violation of Mozambican law.  And you'll hear

from the judge in no uncertain terms Mozambican law says you

can't pay bribes to public officials.

So this money laundering scheme, another crime on

which you can find him to have used as part of the money

laundering scheme is that violation of Mozambique's bribery

law.  So all of these payments to Mozambican public officials

violate that.  So using the money that travelled through the

U.S. as part of that scheme is a violation of money

laundering.

Defense counsel argued that the defendant believed

that he was paying Andrew Pearse and Surjan Singh to join

Palomar and I submit to you that just does not make sense.

You heard from Surjan Singh that the funds that he

received were not to join Palomar, they were to help with

Proindicus and to help with the EMATUM loan.  And he was

specifically confronted on this issue and you heard from him.

With respect to Andrew Pearse, this doesn't even

hold up.  You even heard from the defendant earlier today.  He

said that he paid him millions of dollars before he left to

come work at Privinvest and Palomar where Privinvest paid

Pearse millions of dollars with that subvention fee kickback.

He also told you he admitted that he paid Pearse millions of
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  4803REBUTTAL SUMMATION - MR. BINI

dollars for Proindicus in June of 2013.

Defense counsel talked to you about some kind of

barbecue sauce and something about like people don't know that

if you work at Friday's, I guess, that there's a special rule

about not giving this extra sauce.  

THE COURT:  I was thinking a lot about Jack Daniels. 

MR. BINI:  Jack Daniels sauce. 

THE COURT:  Sauce buy why don't you keep moving. 

MR. BINI:  That doesn't make any sense.  Everybody

knows if you apply it here, right, because the analogy was

that the defendant doesn't know that he's circumventing the

internal controls of Credit Suisse.  Everybody knows you can't

pay the bankers millions of dollars who are doing the loans.

That's not like some highly technical rule.

Defense counsel talked to you about the EMATUM

exchange and said that and made an argument that the

disclosure was sufficient because the debt numbers were right.

But you heard from investors to didn't specifically identify

the Proindicus and the MAM loans.  But in addition to that, it

didn't reveal the first fraud that you heard about which was

all the bribes and kickbacks.

Defense counsel also -- so it was insufficient in

that regard and was fraudulent.  In other words, people agreed

to the exchange.  More than $133 million was sold in the

exchange in the United States.  And they agreed to that not
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  4804REBUTTAL SUMMATION - MR. BINI

knowing about all the things that you know.  What was done

with the underlying EMATUM loan.

Defense counsel also said there's no connection to

the United States that it's insufficient.  And I submit to you

that defense counsel is wrong.  The evidence has shown this

fraud involved the use of numerous wires through the

United States.  The use of United States banks and the

United States financial systems.  Trades executed in the

United States.  A Road Show Investors for investors in the

United States.  Investments in the United States.

U.S. investment managers who were defrauded.  And

U.S. investors.

If we can go back to the computer.

We have shown you that evidence connecting this

fraud to the United States, but what does the law actually

require?

For wire fraud all that is required is wires through

the United States.  We don't have to show that all the wires

went through the U.S. or even that most of them went through

the U.S., although we have proven that.  We only have to show

that they were a core component to the fraud, we have done

that.  The point of the fraud is to get the money.  The point

of this fraud was for Privinvest and the defendant to get

$1.8 billion in United States dollars and every single dollar,

every single penny went through wires in the U.S. that is
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  4805REBUTTAL SUMMATION - MR. BINI

enough for wire fraud conspiracy.

But we also have bribes and kickbacks wired through

the U.S. and wire communications through the U.S. to

investors.

For securities fraud, we just have to show

commitment in the U.S., that's why you heard from those

various folks from the hedge funds and they said they

committed while they were in New York.  They committed while

they were in Los Angeles.  That meets securities fraud from

the U.S. And you also heard about the sales of $82 million by

Pavel Lavava of VTB in connection with the original EMATUM

loan participation note in the U.S.

For money laundering conspiracy, we have to show

that the funds went through the United States.  Again, all of

the funds went through U.S. bank accounts.

Now, ladies and gentlemen, another argument that

defense counsel made was that investors didn't lose money.

Now, you're going to hear from the judge, loss of money is not

an element.  But the defendant's argument just is not correct.

First, the defendant and his co-conspirators

completed the crime when they diverted all of these funds of.

Second, you heard from investors in the U.S. who lost money as

a result of the scheme.  Alliance Bernstein, more than

$10 million.  ICE Canyon, more than seven and a half million

dollars from Proindicus.  NWI had more than $3 million in
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trading losses.

You also heard about the impacts on the banks which

you can consider as well.  VTB lost -- they are to lose

perhaps hundreds of millions of dollars.

And last, and not least who is left holding the bag

from this fraud scheme?  Proindicus has defaulted.  EMATUM has

defaulted.  MAM has defaulted.  The 29 million people of

Mozambique, one of the poorest nations in the world.  Ladies

and gentlemen, the defendant has portrayed himself as some

sort of, I don't know, patron saint for Mozambique.  I submit

that's not what the evidence has shown.  The evidence has

shown the defendant is not that at all.

Ladies and gentlemen, Robin Hood stole from the rich

and gave to the poor.  The defendant and his co-conspirators

stole from one of the poorest nations on earth and gave to the

rich, themselves and their other co-conspirators.  That's what

they did when they stole more than $200 million in these

bribes and kickbacks when the defendant lined his own pockets.

And you can consider these victims all of these victims, the

U.S. investors, the U.S. financial system, the People of

Mozambique when you go in the jury room so please remember

them as well.

I expect the judge will instruct you that you are

not to be swayed by sympathy or questions of punishment.  Your

task is to determine the facts based on the evidence submitted
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and to apply the law as the judge instructs you on it.  You

are to apply to without fear or favor because no one, no

matter how rich or how poor, is above the law.  And if you use

United States wires, United States bank account, United States

dollars, and United States investors to further a fraud

scheme, you are subject to United States laws and ignorance of

the law is not a defense.

Ladies and gentlemen, when you apply your common

sense to the evidence in this case you will reach the only

verdict compelled by the evidence.  Guilty.  Guilty.  As to

all counts.

THE COURT:  Ladies and gentlemen, it is 5:00 o'clock

and both eminent counsel said to you, you will be get the law

from the judge but you won't be getting it from the judge

today.  Tomorrow morning at 9:30 and then you will have the

case.  

Do not talk about the case.  You are discharged for

the day.  We will see you tomorrow morning at 9:30.  I'm

giving you the jury charge and then the case will be yours.

Have a wonderful night and thank you.

(Jury exits courtroom at 5:  01p.m.) 

THE COURT:  Get home safe, everyone.  Thank you.

The jury has left the courtroom.  You may be seated,

ladies and gentlemen.

The defendants are present and counsel of record are
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  4808REBUTTAL SUMMATION - MR. BINI

still present.

Do we have any procedural issues we need to address

in the absence of the jury and in the in the presence of all

counsel and the defendant for the Government. 

MR. BINI:  Not from the Government. 

THE COURT:  From defendant?  

MR. JACKSON:  No, Your Honor. 

THE COURT:   Thank you.  Have a good evening

everyone.  See most of you tomorrow morning at 9:30 a.m. for

the jury charge.

(Defendant exits from courtroom.)

*    *    *    *    * 

(Proceedings adjourned at 5:05 p.m. to resume on 

November 22, 2019 at 9:30 a.m.) 
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  4811PROCEEDINGS

(In open court.) 

(In open court; jury not present.) 

THE COURTROOM DEPUTY:  All rise.  The Honorable

William F. Kuntz, II is now presiding.

Criminal case on trial, Docket No. 18-CR-681, USA

vs. Boustani.

Counsel, please state your appearances for the

record. 

MR. BINI:  Mark Bini, Hiral Mehta, Margaret Moeser,

Lillian DiNardo, Katherine Nielsen, Special Agent Fatima

Haque, and Angela Tassone for the United States.

Good morning, Your Honor. 

THE COURT:  Good morning.  

We have the spellings.  You may be seated.  

Ladies and gentlemen of the public, you may be

seated as well. 

MR. JACKSON:  Randall Jackson on behalf of

Mr. Boustani.

Good morning, Your Honor. 

THE COURT:  Good morning.  You may be seated.

MR. SCHACHTER:  Good morning, Your Honor.  

Michael Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning.  

Please be seated.

Good morning, Mr. Boustani.  Nice to see you, sir.

Denise Parisi, RPR, CRR
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  4812PROCEEDINGS

THE DEFENDANT:  Thank you, Your Honor.

THE COURT:  Please be seated.  

MS. DONNELLY:  Good morning, Your Honor.  

Casey Donnelly on behalf of Mr. Boustani. 

THE COURT:  Good morning, Ms. Donnelly.

Please be seated.

MR. DiSANTO:  Good morning, Your Honor.  

Phil DiSanto on behalf of Mr. Boustani.  

THE COURT:  Mr. DiSanto.

MR. DiSANTO:  Good morning, sir.

MR. MCLEOD:  Good morning, Your Honor.  

Ray McLeod on behalf of Mr. Boustani.

THE COURT:  Good morning, Mr. McLeod.  Thank you.

Please be seated.

All right.  Do we have any procedural issues to

address before I bring the jury in for the jury charge?

MR. BINI:  Not for the Government.

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right.

Please bring them in, sir.

(Pause.)

(Jury enters.)

THE COURT:  Good morning, ladies and gentlemen of

the jury.  Big smiles.  Nice to see you.  Thanks again for

your promptness.

Denise Parisi, RPR, CRR
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Please be seated.  

Denise Parisi, RPR, CRR
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  4814JURY CHARGE

Ladies and gentlemen, you may be seated as well. 

Ladies and gentlemen of the jury, you are now about

to enter into your final duty as jurors in this case, which is

to decide the factual issues in this case.  You must pay close

attention to me now.  I will go as deliberately and

methodically as I can and be as clear as I can.

As I told you at the very start of this trial, your

principle function during the taking of testimony would be to

listen carefully and to observe each witness who testified.

It has been obvious to me, to the parties, to counsel that you

have faithfully discharged this duty, and we thank you for

that.  Your interested never lagged, and it is evident that

you followed the testimony with close attention.  I now ask

you to give me that same careful attention, the attention you

gave during the trial, as I instruct you on the law you are to

apply in this case.  

Now that the evidence in this case has been

presented to you and the attorneys for the United States of

America and for the defendant, Mr. Jean Boustani, have

concluded their closing arguments to you, it is my

responsibility to instruct you with respect to the law that

governs this case.

My instructions will be in three parts:  

First, I will instruct you regarding the general

rules that define and govern the duties of a jury in a

Denise Parisi, RPR, CRR
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  4815JURY CHARGE

criminal case and the way in which you are to review the

evidence; 

Secondly, I will instruct you with respect to the

legal elements of the claims in this case, that is to say,

what the Government must prove beyond a reasonable doubt; and

Third, I will give you some final rules regarding

your deliberations. 

We begin with the general rules.

The role of the Court.  

You have now heard all the evidence in this case, as

well as the final arguments of the lawyers and the parties.

My duty at this point is to instruct you with respect to the

law.  It is your duty to accept these instructions of law and

to apply them to the facts as you determine them just as it

has been my duty and my honor to preside over the trial and to

decide what testimony and evidence is relevant under the law

for your consideration.

On these legal matters, you must take the law as I

give it to you now.  If any attorney has stated a legal

principle different from any that I state to you in my

instructions, it is my instructions you must follow.  You

should not single out any instruction alone as stating the

law, but you should consider my instructions as a whole when

you retire to deliberate in the jury room.

You should not, any of you, be concerned about the

Denise Parisi, RPR, CRR
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  4816JURY CHARGE

wisdom of any rule I state regardless of any opinion you may

have or any witness in the case may have as to what the law

may be or ought to be.  It would violate your sworn duty to

base a verdict solely upon the views of the law that I give

you.  It would be a violation of your sworn duty to base a

verdict upon any view of the law other than the one I give you

now.

Now let me address the role of the jury.

As members of the jury, you are the sole, exclusive

judges of the facts.  You and you alone pass judgment upon the

evidence.  You determine the credibility of the witnesses.

You resolve any conflicts in the testimony.  You draw whatever

reasonable inferences you decide to draw from the facts as you

have determined them, and you determine the weight of the

evidence.  In determining these issues, no one may invade your

province or function as jurors.  For you to determine the

facts, you must rely upon your own recollection of the

evidence.  What the lawyers have said in their opening

statements, in their closing arguments, in their objections,

or in their questions is not evidence.  Furthermore, what I

may have said -- or what I may say in these instructions --

about a fact is not evidence.  In this context, you should

bear in mind that a question put to a witness is never

evidence; it is only the answer which is evidence.  However,

you may not consider any answer I directed you to disregard or

Denise Parisi, RPR, CRR
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  4817JURY CHARGE

that I directed to be stricken from the record.  Do not

consider such answers.  It only happened a couple times, but

it did happen.

Now, because you are the sole and exclusive judges

of the facts, I do not mean to indicate any opinion as to the

facts, nor do I mean to indicate what your verdict should be.

The rulings I have made during the trial are not any

indication of my views of what your decision should be as to

whether or not the Government has proven its case beyond a

reasonable doubt.

I also ask you to draw no inference from the fact

that, upon occasion, I asked questions of certain witnesses.

These questions were only intended for clarification or to

expedite matters and certainly were not intended to suggest

any opinions on my part as to the verdict you should render or

whether any of the witnesses may have been more credible than

any other witnesses.  You are expressly to understand that

this Court has no opinion as to the verdict you should render

in this case.

As to the facts, ladies and gentlemen, you are the

exclusive judges.  You are to perform the duty of finding the

facts without bias or prejudice to any party.  It would be

improper for you to consider any personal feelings you may

have about any of the party's race, religion, national origin,

gender, or age.  It would also be improper for you to be
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  4818JURY CHARGE

swayed by sympathy.

In determining the facts, you are reminded you took

a solemn oath to render judgment impartially and fairly

without prejudice or sympathy and without fear or favor,

solely upon the evidence in this case and the applicable law.

I know you will do this and reach a just and fair verdict.

You are to perform your duty of finding the facts

without bias or prejudice as to any party.  You are to perform

your final duty in an attitude of complete fairness and

impartiality. 

This case is important to the Government of the

United States, for the enforcement of criminal laws is a

matter of prime concern of the community.  It is equally

important, however, to the defendant who is charged with

serious crimes. 

The fact that the prosecution is brought in the name

of the United States of America entitles the Government no

greater consideration than that afforded any other party in

the litigation.  By the same token, it is entitled to no less

consideration.  All parties, whether Government or individual,

stand as equals at the bar of justice.

Now, let me address the conduct of counsel.

It is the duty of the attorneys on each side of the

case to object when the other side offers testimony or other

evidence which the attorney believes is not properly
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  4819JURY CHARGE

admissible.  Counsel also have the right and the duty to ask

the Court to make rulings of law and to request conferences at

the sidebar out of the hearing of the jury.  All those

questions of law must be decided by me in court.  You should

not show any prejudice against an attorney or his or her

client because the attorney objected to the admissibility of

evidence, asked for a conference out of the hearing of the

jury, or asked the Court for a ruling on the law.

As I already indicated, my ruling on the

admissibility of evidence do not, unless expressly stated by

me, indicate any opinion as to the weight or effect of such

evidence.  You are the sole judges of the credibility of all

witnesses and of the weight and effect of all evidence.

Let me address the issue of improper considerations.

Your verdict must be based solely upon the evidence

or the lack of evidence developed throughout this trial.  It

would be improper for you to consider in reaching your

decision as to whether the Government sustained its burden of

proof beyond a reasonable doubt any personal feelings you may

have about the defendant's race, religion, national origin,

sex, or age.  All persons are entitled to the presumption of

innocence and the Government has the burden of proof beyond a

reasonable doubt, as I will discuss in more detail in just a

moment.  It would be equally improper for you to allow any

feelings you might have about the nature of the crime charged
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  4820JURY CHARGE

to interfere with your decision-making process.  To repeat,

your verdict must be based exclusively upon the evidence or

the lack of evidence in this case.

Let me address the issue of sympathy.

Under your oath as jurors, you are not to be swayed

by sympathy.  You are to be guided solely by the evidence in

this case, and the crucial central question you must ask

yourselves as you review the evidence is this:  Has the

Government proven the guilt of the defendant beyond a

reasonable doubt?  It is for you alone to decide whether the

Government has, in fact, proven the defendant guilty of the

crimes charged beyond a reasonable doubt solely on the basis

of the evidence and subject to the law as I charge you.

It must be clear to you, once you let fear or

prejudice, bias, or sympathy interfere with your thinking,

there is a risk that you will not arrive at a true and just

verdict.  If you have a reasonable doubt as to the defendant's

guilt, you should not hesitate for any reason to find a

verdict of not guilty.

On the other hand, if you should find the Government

has met its burden of proving the defendant's guilt beyond a

reasonable doubt, you should not hesitate because of sympathy

or any other reason to render a verdict of guilty. 

Let me address the burden of proof.

The defendant has pled not guilty to the charges of

Denise Parisi, RPR, CRR
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  4821JURY CHARGE

the superseding indictment.  To convict the defendant, the

burden of proof is solely and squarely on the prosecution to

prove the defendant's guilt of each element of the charges

beyond a reasonable doubt.  This burden of proof never shifts

to the defendant for the simple reason that the law presumes

the defendant to be innocent and never imposes upon the

defendant in a criminal case the burden of proof or the duty

of calling any witnesses or producing any evidence.

In other words, the defendant starts with a clean

slate and is presumed innocent of each charge unless and until

such time, if ever, that you as a jury are satisfied the

Government has proven the defendant's guilt of each charge

beyond a reasonable doubt.

What is a reasonable doubt?  The words almost define

themselves.  It is a doubt based upon reason.  It is a doubt a

reasonable person has after carefully weighing all of the

evidence.  It is a doubt that would cause a reasonable person

to hesitate to act in a manner of importance in his or her

personal life.

Proof beyond a reasonable doubt must, therefore, be

proof of a convincing character a reasonable person would not

hesitate to rely upon in making an important decision.

A reasonable doubt is not a caprice or whim.  It is

not speculation or suspicion.  It is not an excuse to avoid

the performance of an unpleasant duty.  The law does not
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  4822JURY CHARGE

require the Government to prove guilt beyond all possible

doubt; proof beyond a reasonable doubt is sufficient to

convict the defendant.

If, after fair and impartial consideration of the

evidence, you have a reasonable doubt as to the defendant's

guilt with respect to the charge against him, you must find

the defendant not guilty of that charge.

On the other hand, if after fair and impartial

consideration of all the evidence you are satisfied beyond a

reasonable doubt of the defendant's guilt with respect to a

charge against him, you should find the defendant guilty of

that charge.

Let me address the defendant's right to testify or

not to testify.

In a criminal case, the defendant cannot be required

to testify.  There is never a requirement and never an

expectation implicit or explicit that the defendant will take

the stand and testify.  He never, ever has to do so.  This is

because, as I've told you, the defendant is presumed innocent

and the burden to prove the defendant guilty beyond a

reasonable doubt remains solely on the Government at all

times.  The defendant does not have to prove he is innocent;

he does not have to testify.  In this case, as you know, the

defendant did testify and he was subject to cross-examination,

like any other witness.
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Let me address the issue of punishment.

The question of possible punishment of the defendant

is of no concern to the jury and should not, in any sense,

enter into or influence your deliberations.  The duty of

imposing sentence rests exclusively upon this Court.  Your

function is to weigh the evidence in this case and to

determine whether or not the defendant is guilty beyond a

reasonable doubt solely upon the basis of such evidence.

Under your oath as jurors, you cannot allow consideration of

the punishment which may be imposed upon the defendant if he

is convicted to influence your verdict in any way or in any

sense to enter into your deliberations.

Let me address the question of evidence.

What is and what is not evidence?

The evidence in this case is the sworn testimony of

the witnesses, the exhibits received in evidence, the

stipulations of the parties and judicially noticed facts.  You

will be given copies of the stipulations, many of which, as

you may recall, address the question of the certification of

bank records -- and we saved some time doing that.  So when

you go into the jury room, one of the things we are going to

send in with you are those stipulations.  You may recall them.

In any event, you will have them when you go into the jury

room.

By contrast, the questions of a lawyer is not to be
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considered by you as evidence.  It is a witness's answers that

are evidence, not the questions.  At times, a lawyer on

cross-examination may have incorporated into a question a

statement which assumes certain facts to be true and ask the

witness if the statement was true.  The example I gave you in

the trial was suppose a lawyer said, Do you know that big foot

lives in the White House?  And if you answered that question,

No, I don't know that, that would be the evidence, not the

question about big foot living in the White House.  Okay?

I thought I would take an absurd example so that no

one would say, Oh, that's too close to the facts.

If the witness denied the truth of the statement and

if there is no direct evidence in the record proving that

assumed fact to be true, then you may not consider it to be

true simply because it was contained in the lawyer's question.  

Testimony that has been stricken or excluded is not

evidence and may not be considered by you in rendering your

verdict.

As I said, the rhinoceros factor.  I tried to keep

that down, but every now and then, I had to give you that

instruction.

Also, if certain testimony was received for a

limited purpose, such as for the purpose of assessing a

witness's credibility, you must follow the limiting

instructions I have given.
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An example was the demonstratives where I ruled, the

parties agreed, that a given demonstrative exhibit would be

used to help you in assessing the testimony, but would not be

evidence that would be sent back to the jury room.  That's an

example of what I'm talking about there.

Arguments by lawyers are not evidence because the

lawyers are not witnesses.  What they have said to you in

their opening statements and in their summations is intended

to help you understand the evidence to reach your verdict.

However, if your recollection of the facts differs from the

lawyers' statements, it is your recollection which controls.

You are the jury; you find the facts.

To constitute evidence, exhibits must be received in

evidence.  However, exhibits marked for identification but not

admitted are not evidence, nor are materials brought forth

only to refresh a witness's recollection.

Finally, the statements I may have made concerning

the quality of the evidence do not constitute evidence.  It is

for you alone to decide the weight, if any, to be given to the

testimony you have heard and the exhibits you have seen.

Now, let me address -- and I touched on this in the

preliminary instructions at the beginning of the trial -- the

issue of direct and circumstantial evidence.

There are two types of evidence which you may

properly consider in reaching your verdict, one type of
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evidence is direct evidence.  Direct evidence is when a

witness testifies about something he or she knows by virtue of

the witness's own senses -- something seen, felt, touched, or

heard.  Direct evidence may also be in the form of an exhibit

where the fact can to be proven is its present existence or

condition.

Circumstantial evidence is evidence which tends to

prove a disputed fact by proof of other facts.  There is a

straightforward, simple example of circumstantial evidence

which is often used in this courthouse.  Assume when you came

into the courthouse this morning, the sun was shining and it

was a nice day.  As you were sitting here, someone walked in

with an umbrella which was dripping wet.  Then a few minutes

later, another person also entered with a wet umbrella.  Now,

you cannot look outside of this courtroom and you cannot see

whether or not it was raining, so you have no direct evidence

of that fact, but on the combination of facts which I've asked

you to assume, it would be reasonable and logical for you to

conclude that it had, in fact, rained.

Similarly, if you see footprints in the snow, you

can infer that at some point it snowed.  The witness may not

have been near the cabin or in a house where it was actually

snowing, but the witness can say, Well, there were footprints

in the snow.  Now you can logically infer that it has snowed.

That is all there is to circumstantial evidence, to infer on
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the basis of reason, experience, and common sense from one

established fact to the existence or the nonexistence of some

other fact.

The law makes no distinction between direct and

circumstantial evidence.  Circumstantial evidence is of no

less value than direct evidence.  You may consider either or

both and may give them such weight as you conclude is

warranted.

Now, the indictment is not evidence.

The defendant, Mr. Jean Boustani, was charged with

crimes in an indictment, specifically here, in a superseding

indictment.  I will refer to the superseding indictment, the

charging document, but you will not be furnished with the

superseding indictment itself for one simple reason.  The

superseding indictment itself is merely a statement of the

charges and is not itself evidence.

Let me address the question of uncharged persons.

You may not draw any inference favorable or

unfavorable towards the Government or the defendant on trial

from the fact that certain persons were not named as

defendants in the superseding indictment or that certain

persons were named as co-conspirators but not indicted.  The

circumstances that these persons were not indicted must play

no part in your deliberations.

Whether a person should be named as a co-conspirator
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or indicted as a defendant is a matter within the sole

discretion of the office of the United States Attorney and the

grand jury; therefore, you may not consider it in any way in

reaching your verdict with respect to the defendant on trial

before you.

There's a phrase that often is used called "dates

proximate."  Let me address that.

The superseding indictment charges that each count

was committed on or about a certain date or between certain

dates.  Although the Government must prove beyond a reasonable

doubt that the offense was committed on a date reasonably near

the date alleged in the superseding indictment, it is not

necessary for the Government to prove the offense was

committed precisely on the date charged.

Let me again address the issue of stipulated facts.

The attorneys for the Government and the attorneys

for the defendant have stipulated to certain facts.  The

stipulation is an agreement among the parties that a certain

fact is true.  You must regard such agreed facts as

established to be true beyond a reasonable doubt.  And, again,

you are going to have some of those stipulated facts go back

to the jury room.

Now, all available evidence need not be produced.

Although the Government bears the burden of proof, and

although a reasonable doubt can arise from lack of evidence, I
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instruct you the law does not require the Government to call

as witnesses all persons who may appear to have some knowledge

of the matter at issue in the trial.  Nor does the law require

that all things mentioned during the course of the trial be

produced as exhibits.  The law does not require law

enforcement authorities to use any particular investigative

techniques to uncover or prosecute the crime.

This is not the TV show CSI.  Okay?  This is real

life.

Law enforcement techniques are not your concern.

Your concern is to determine whether or not, based upon all

the evidence that was, in fact, presented in this case, the

Government has proven the defendant guilty beyond a reasonable

doubt.

Let me address summary evidence.

As you know, some exhibits were admitted into

evidence in the form of charts and summaries.  Those charts

and summaries were admitted to save the time of reviewing

voluminous records and to avoid inconvenience.  You should

consider these charts and summaries the same way you would any

other evidence, and you know that there were tons of bank

documents that were reduced to summaries and you would have

all killed me if I had made the witnesses go through each and

every one when they could be stipulated to and you had the

summaries, so that's all that that's about.
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Witness credibility.

I am sure it must be clear to you by now that you

are being called upon to resolve various factual issues raised

by the parties in the face of very different pictures painted

by both sides.  In making these judgments, you should

carefully scrutinize all the testimony of each witness.  The

circumstances under which each witness testified and any other

matter in evidence which may help you decide the truth and the

importance of each witness's testimony.

How do you determine where the truth lies?  Well,

you watched each witness testify.  Everything a witness said

or did on the witness stand counts in your determination.  How

did the witness impress you?  Did he or she appear to be

frank, forthright, and candid, or evasive and edgy as if

hiding something?  How did the witness appear to you?  What

was his or her demeanor -- that is to say, his or her

carriage, behavior, bearing, manner, and appearance while

testifying?  Often, as you well know, it is not what people

say, but how they say it that moves and informs us.

You should use all the tests for truthfulness which

you use in determining matters of importance in your everyday

lives.  It's important.  That's why we have juries.

You should consider any bias or hostility the

witness may have shown for or against any party as well as any

interest the witness has in the outcome of the case.  You
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should consider the opportunity the witness had to see, to

hear, and to know the things about which he or she testified,

the accuracy of his or her memory, candor or lack of candor,

intelligence, the reasonableness and the probability of his or

her testimony, its consistency or lack of consistency, and its

corroboration or lack of corroboration with other credible

testimony.

It is your duty to consider whether the witness has

permitted any such bias or interest to color his or her

testimony.  In short, if you find a witnesses is biased, you

should view that witness's testimony with caution, weight it

with care, and subject it to close and searching scrutiny.

Let me address the number of witnesses.

The fact that one party may have called more

witnesses and/or introduced more evidence than the other does

not mean you should necessarily find the facts in favor of the

side offering more witnesses and/or more evidence.  By the

same token, you do not have to accept the testimony of any

witness who has not been contradicted or impeached, if you

find the witness not to be credible.  You also have to decide

which witnesses to believe and which facts are true.  To do

this, you must look at all of the evidence, drawing upon your

own common sense and personal experience.  After examining all

the evidence, you may decide the party calling the most

witnesses has not persuaded you because you do not believe
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these witnesses, or because you believe the fewer witnesses

called upon by the other side.  Because the entire burden of

proof beyond a reasonable doubt is solely and exclusively on

the Government, the defendant does not have any obligation to

call any witness or to offer any proof at all.

Let me address the question of uncalled witnesses,

uncalled witnesses equally available.

There are several persons whose names you have heard

during the course of the trial but who did not appear here to

testify.  I instruct you as a matter of law that each party

had an equal opportunity or lack of opportunity to call any of

these witnesses; therefore, you should not draw any inference

or reach any conclusions one way or the other as to what those

witnesses would have testified to had they been called.  Their

absence should not affect your judgment in any way.  

However, you should remember my instructions that

the law does not impose on a defendant in a criminal case the

burden or the duty of calling any witnesses or producing any

evidence.  That burden of proof to prove the charges beyond a

reasonable doubt always remains, as I've said before and will

say again, with the Government.

Let me address the question of co-defendants' plea

agreements.

You have heard from witnesses who testified they

were actually involved in planning and carrying out the crimes
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charged in the superseding indictment.  There has been a great

deal said about the so-called cooperating witnesses in the

summations of counsel and whether or not you should believe

them.

The Government argues, as it is permitted to do,

that it must take the witnesses as it finds them and that only

people who themselves take part in criminal activity have the

knowledge required to show criminal behavior by others.

For those reasons, the law allows the use of

cooperating witness testimony.  Indeed, it is the law in

federal court that such testimony may be enough in itself for

convictions if the jury finds the testimony establishes guilt

beyond a reasonable doubt.

However, it is also the case the cooperating witness

testimony is of such a nature that it must be scrutinized with

great care and viewed with particular caution when you decide

how much of that testimony to believe.

I have given you some general considerations on

credibility, and I will not repeat them at all here.  Nor will

I repeat all the arguments made on both sides.  However, let

me say a few things to you that you may want to consider

during your deliberations on the subject of cooperating

witnesses.

You should ask yourselves whether these witnesses

would benefit more by lying or by telling the truth.  Was
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there testimony made up in any way because they believed or

hoped they would somehow receive favorable treatment by

testifying falsely?  Or did they believe their interest would

best be served by testifying truthfully?  If you believe the

witness was motivated by hopes of personal gain, was

motivation one that would cause him or her to lie, or was it

one that would cause him or her to tell the truth?  Did this

motivation color his or her testimony.

In sum, you should look at all the evidence in

deciding what credence and what weight, if any, you will want

to give cooperating witnesses.

The cooperating witnesses who testified in this case

pled guilty after entering into an agreement with the

Government to testify.  There is evidence the Government

agreed to dismiss some charges against the witnesses and

agreed not to prosecute them on other charges in exchange for

the witnesses' agreement to plead guilty and to testify at

this trial against this defendant.

The Government also promised to bring the witnesses'

cooperation to the attention of the sentencing court, and I am

the sentencing court.

The Government is permitted to enter into this kind

of agreement.  You, in turn, may accept the testimony of such

a witness and convict the defendant on the basis of this

testimony alone if it convinces you of the defendant's guilt
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beyond a reasonable doubt.

However, you should bear in mind that a witness who

has entered into such an agreement has an interest in this

case different from any ordinary witness.  Witnesses who

realize they may be able to obtain their own freedom or

receive a lighter sentence by giving testimony favorable to

the prosecution have a motive to testify falsely.  Therefore,

you must examine their testimony with caution and weigh it

with great care.  If, after scrutinizing their testimony, you

decide to accept it, you may give it whatever weight, if any,

you find it deserves.

You should note when someone cooperates with the

Government, the Government does not determine what sentence

they are going to get, nor does the Government typically make

a recommendation to the sentencing judge as to how much time

they're going to get.  What the Government will do, if it is

satisfied with the level of cooperation, is to write the

sentencing judge what is known as a 5K letter, which you heard

some mention of during the course of the trial.  The 5K letter

sets forth the cooperating witnesses' criminal acts, as well

as the substantial assistance the witness has provided.  I

instruct you that the 5K letter does not guarantee the

cooperating witness a lower sentence.  This is because the

sentencing court may, but is not required to, take the 5K

letter into account when imposing sentence on the cooperating
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witness.  This Court has discretion whether or not a 5K letter

is written to impose any reasonable sentence this Court deems

appropriate up to the statutory maximum.  The final

determination as to the sentence to be imposed rests with this

Court, not with the Government.  In sum, you should look at

all the evidence in deciding what credence and what weight, if

any, you want to give the cooperating witness and the 5K.

Expert testimony.

You've heard during the course of this trial the

testimony of one or more individuals referred to as an expert

in a particular field.  If scientific, technical, or other

specialized knowledge will assist you as the jury to

understand the evidence or to decide a disputed fact, a

witness with particular knowledge, skill, experience,

training, or education may be called to testify about such

evidence or facts at issue in the case in the form of an

opinion.

The rules of evidence ordinarily do not permit

witnesses to testify to opinions or conclusions.  An exception

to this rule, however, exists for those we call "expert"

witnesses who may state their opinions and who may also state

the reasons for their opinion.

You should consider the witnesses' opinions received

in this case and give them such weight as you may think those

opinions deserve.  If you should decide the opinions of any
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expert witness are not based upon sufficient education or

experience, or that the reasons given in support of those

opinions are not sound, or that those opinions are outweighed

by other evidence, you may disregard those opinions in whole

or in part.

(Continued on the following page.) 
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(In open court.) 

THE COURT:  In sum, the expert witness is, in all

other respects, the same as any other witness.  You should

consider his or her qualifications, his or her experience, his

or her interest in the outcome of the case, if any, his or her

demeanor, and all the other factors you have been instructed

to examine in assessing the credibility of other witnesses.

Let me address the question of law enforcement

witness.  You have heard the testimony of law enforcement

officials.  The fact that a witness may be employed by the

federal government as a law enforcement official does not mean

his or her testimony is necessarily deserving of more or less

consideration or greater or lesser weight than that of an

ordinary witness.

At the same time, it's quite legitimate for defense

counsel to try to attack the credibility of any law

enforcement witnesses, on the grounds that their testimony may

be colored by a personal or professional interest in the

outcome of the case.  It is your decision, after reviewing all

the evidence, whether to accept the testimony of any law

enforcement witnesses and to give that testimony whatever

weight, if any, you find it deserves.

Let me address the charges.  Members of the jury,

the government of the United States formally charges

Mr. Boustani in a superseding indictment.  The superseding
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indictment charges this defendant with three counts, on which

each of you will be called upon to render a verdict.

Specifically, the superseding indictment charges

Mr. Boustani with conspiracy to commit wire fraud, conspiracy

to commit securities fraud, and conspiracy to commit money

laundering.  Each count charges the defendant with a different

crime.  You must consider each count separately and return a

separate verdict of guilty or not guilty for each.  Whether

you find defendant guilty or not guilty as to one offense

should not affect your verdict as to any other offense

charged.

Let me address the issue of what's referred to as

mens, M-E-N-S, rea, R-E-A.  The charges in this case implicate

the concept of knowledge, intent, and willfulness.

A, knowingly.  A person acts knowingly when he acts

intentionally and voluntarily and not because of ignorance,

mistake, accident, or carelessness.  Whether a defendant acted

knowingly may be proven by his conduct and by all the facts

and circumstances surrounding the case.

Let me deal with the question of intentionally.  A

person acts intentionally when he acts deliberately and

purposefully.  That is, the defendant's acts must have been

the product of his conscious, objective decision rather than

the product of a mistake or accident.

Let me address willfully.  To act willfully means to
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act with knowledge that one's conduct is unlawful and with the

intent to do something the law forbids.  That is to say, with

the bad purpose to disobey or to disregard the law.  The

government is not required to prove that the defendant is

aware of the law that actually forbids his conduct.  The

defendant's conduct was not willful if it was due to

negligence, inadvertence, or mistake.

You have heard a lot about conspiracy, so let me

address the law of conspiracy.  I will now instruct you on the

law of conspiracy, which applies to counts one, two, and four.

There is no count three, not that we forgot how to count.

Okay.  You have count one, count two, and count four.

A conspiracy is a kind of criminal partnership,

combination or agreement of two or more persons to join

together to accomplish some unlawful purpose.  The crime of

conspiracy to violate a federal law is an independent offense.

It is separate and distinct from the actual violation of any

specific federal laws, which the law refers to as substantive

crimes.  Indeed, you may find the defendant guilty of the

crime of conspiracy to commit an offense against the United

States even though the substantive crime that was the object

of the conspiracy was not actually committed.

Congress has deemed it appropriate to make

conspiracy, standing alone, a separate crime, even if the

conspiracy is not successful.  This is because collective
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criminal activity poses a greater threat to the public safety

and welfare than individual conduct and increases the

likelihood of success of a particular criminal venture.

To prove the crime of conspiracy, the government

must prove two elements beyond a reasonable doubt:  First,

that a conspiracy existed, namely, two or more persons entered

into an unlawful agreement; and, secondly, the defendant

knowingly and willfully became a member of the conspiracy.

The first element is the existence of the agreement.

The first element the government must prove beyond a

reasonable doubt to establish the offense of conspiracy is

that two or more persons entered the unlawful agreement

charged in the superseding indictment.  In order for the

government to satisfy this element, you need not find that the

alleged members of the conspiracy met together and entered

into any express or formal agreement.  Similarly, you need not

find the alleged conspirator stated in words or writing what

the scheme was, its object or purpose, or every precise detail

of the scheme or the means by which its object or purpose was

to be accomplished.

What the government must prove beyond a reasonable

doubt is that there is a mutual understanding, either spoken

or unspoken, between two or more people to cooperate with each

other to accomplish an unlawful act.

You may, of course, find the existence of an
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agreement to disobey or to disregard the law has been

established by direct proof; but, since by its very nature a

conspiracy is characterized by secrecy, you may infer its

existence from the circumstances of this case and the conduct

of the parties involved.  In a very real sense then, in the

context of conspiracy cases, actions often speak louder than

words.

In this regard, you may, in determining whether an

agreement existed here, consider the actions and statements of

all those you find to be participants in the conspiracy as

proof that a common design existed on the part of the persons

charged to act together to accomplish an unlawful purpose.

Second element is membership in the conspiracy.  The

second element the government must prove beyond a reasonable

doubt to establish the offense of conspiracy is the defendant

knowingly, willfully, and voluntarily became a member of the

conspiracy.  If you are satisfied the conspiracy charged in

the superseding indictment existed, you must next ask

yourselves who the members of that conspiracy were.

In deciding whether this defendant whom you are

considering was in fact a member of the conspiracy, you should

consider whether the defendant knowingly and willfully joined

the conspiracy.  Did he participate in it with knowledge of

its unlawful purpose and with the specific intention of

furthering its business or objectives?  
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In that regard, it has been said in order for a

defendant to be deemed a participant in a conspiracy, he must

have had a stake in the venture or its outcome.  You are

instructed that although proof of a financial interest in the

outcome of a scheme is not essential, if you find the

defendant had such an interest, this is a factor that you may

properly consider in determining whether or not the defendant

was a member of the conspiracy charged in the superseding

indictment.

Before the defendant can be found to have been a

conspirator, you must first find that he knowingly joined the

unlawful agreement or plan.  The key question, therefore, is

whether the defendant joined the conspiracy with an awareness

of at least some of the basic aims and purposes of the

unlawful agreement.  It is important for you to note the

defendant's participation in the conspiracy must be

established by independent evidence of his own acts or

statements as well as those of other alleged co-conspirators

and the reasonable inferences that may be drawn from that.

The defendant's knowledge may be inferred from the

facts proved.  In that connection, to become a member of the

conspiracy, a defendant need not have known the identities of

each and every other member, nor need he have been apprised of

all of their activities.  Moreover, the defendant need not

have been fully informed as to all of the details or the scope

MICHELE NARDONE, CSR -- Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4844JURY CHARGE

of the conspiracy in order justify an inference of knowledge

on his part.

Furthermore, the defendant need not have joined in

all of the unlawful objectives of the conspiracy.  The extent

of a defendant's participation has no bearing on the issue of

a defendant's guilt.

A conspirator's liability is not measured by the

extent or duration of his participation.  Each member of the

conspiracy may perform separate and distinct acts and may

perform them at different times.  Such conspirators play major

roles -- some conspirators play major roles, while others play

minor roles in the scheme.  An equal role is not what the law

requires.  Even a single fact may be sufficient to draw a

defendant within the ambit of conspiracy.

I caution you, however, mere association with one or

more members of the conspiracy does not automatically make the

defendant a member.  A person may know or be friendly with a

criminal without being a criminal himself.  Mere similarity of

conduct or the fact they may have assembled together and

discussed common names and interests does not necessarily

establish membership in a conspiracy.

I also caution you mere knowledge or acquiescence

without participation in the unlawful plan is not sufficient.

Moreover, the fact the acts of a defendant, without knowledge,

merely happened to further the purposes or objectives of the
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conspiracy does not make the defendant a member.  More is

required under the law.

What is required is that a defendant must have

participated with knowledge or at least some of the purposes

or objectives of the conspiracy and with the intent of aiding

in the accomplishment of those unlawful ends.

In sum, the defendant, with an understanding of the

unlawful character of the conspiracy, must have intentionally

engaged, advised, or assisted in it for the purpose of

furthering the illegal undertaking.  He thereby becomes a

knowing and willing participant in the unlawful agreement,

that is to say, a conspiracy.

Now, would you like to take a ten-minute comfort

break, or should we keep going?

JUROR:  Keep going.

THE COURT:  Keep going?  Okay.

You will see, as I continue with these instructions,

that some kinds of conspiracy charges require proof of an

additional element as well; but all conspiracy charges have at

least these two elements in common:  That is, the existence of

a conspiracy and the defendant's willing participation in it.

I will now turn to the specific counts in the

superseding indictment.  Remember, again, you have to consider

each count separately.

Count one:  Conspiracy to commit wire fraud.  I will
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first instruct you on the wire fraud conspiracy charges.

Count one of the superseding indictment charges the

defendant with conspiracy to commit wire fraud as follows:  In

or about and between January 2011 and December 2018, both

dates being approximate and inclusive, within the Eastern

District of New York and elsewhere, the Defendant Jean

Boustani, together with others, did knowingly and

intentionally conspire to devise a scheme and artifice to

defraud one or more investors and potential investors in

Proindicus, MAM, and the EMATUM securities and to pay money

and property from them by means of one or more materially

false and fraudulent pretenses, representations, and programs;

and, for the purpose of executing such scheme and artifice, to

transmit and cause to be transmitted, by means of wire

communication in interstate and foreign commerce, writings,

signs, signals, pictures, and sounds, contrary to Title 18,

United States Code, Section 1343.

The relevant portion of the wire fraud conspiracy

statute, Title 18, United States Code, Section 1349, provides,

in relevant part, that it shall be unlawful for any person to

conspire to commit wire fraud.

The government need not prove the defendant actually

committed wire fraud, the unlawful acts charged in the objects

of the conspiracy in count one.  However, you must find beyond

a reasonable doubt that this defendant conspired with one or
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more individuals to commit wire fraud.

A conspiracy to commit wire fraud -- in order to

prove the defendant committed conspiracy to commit wire fraud,

the government must prove each of the following elements

beyond a reasonable doubt:  First, the conspiracy to commit

wire fraud existed; and, second, the defendant knowingly and

willfully became a member of the conspiracy.

Again, these are the first and second elements I

already explained to you previously, and those same

instructions apply here.

Let me address wire fraud definition and elements.

I will now define for you wire fraud, which is

alleged to be the object of the conspiracy charged in count

one.  The relevant statute regarding wire fraud is Section

1343 of Title 18 of the United States Code.  That section

provides as follows:  Whoever, having devised or intending to

devise any scheme or artifice to defraud or for obtaining

money or property by means of false or fraudulent pretenses,

representations, or promises, transmits or causes to be

transmitted by means of wire, radio, or television

communication, any interstate or foreign commerce, any

writings, signs, signals, pictures, or sounds for the purpose

of executing such scheme or artifice shall be guilty of a

crime.

The elements of wire fraud are:  First, there was a
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scheme or artifice to defraud in order to obtain money or

property by false and fraudulent pretenses, representations,

or promises, as alleged in the superseding indictment; second,

the defendant knowingly and willfully participated in the

scheme or artifice to defraud with knowledge of its fraudulent

nature and with specific intent to defraud; and, third, in the

execution of that scheme, the defendant used or caused the use

of interstate or international wires, as specified in the

superseding indictment.

The first element is the existence of a scheme or

artifice to defraud.  The first element the government must

prove beyond a reasonable doubt is that there was a scheme or

artifice to defraud and to obtain money or property by means

of false or fraudulent pretenses, representations, or

promises.

The first element is almost self-explanatory.  A

scheme or artifice is simply a plan for the accomplishment of

an object.  A scheme to defraud is any plan, device, or course

of action to obtain money or property by means of false or

fraudulent pretenses, representations, or promises reasonably

calculated to deceive.

Fraud is a general term that embraces all of the

various means that human ingenuity can devise and that are

resorted to by an individual to gain an advantage over another

by false representations, suggestions, or suppression of the
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truth, with deliberate disregard for the truth.  Thus, a

scheme to defraud is merely a plan to deprive another of money

or property by trick, deceit, deception, or swindle.

The scheme to defraud is alleged to have been

carried out by making false representations and half-truth

statements.  A representation or a statement is false if it is

untrue when made and was known at the time to be untrue by the

person making it and causing it to be made.  A representation

or statement is fraudulent if it was falsely made with the

intention to deceive.

Deceitful statements or half-truths, or the

concealment of material facts and the expression of an opinion

not honestly entertained, may also constitute false or

fraudulent representations under the statute.

Now, the deception need not be premised upon spoken

or written words alone.  The arrangement of the words or the

circumstances in which they are used may convey the full and

deceptive appearance.  If there is deception, the manner in

which it is accomplished is immaterial.

The false or fraudulent representation must relate

to a material fact or matter.  A material fact is one that

reasonably would be expected to be of concern to a reasonable

and prudent person, in relying upon the representation or

statement in making a decision.  This means if you find a

particular statement of fact to have been false, you must
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determine whether that statement was one that a reasonable

person or investor might have considered important in making

his or her decision.

The same principle applies to fraudulent half-truths

of material facts.  In addition to proving a statement was

false or fraudulent and related to a material fact, in order

to establish the scheme to defraud, the government must prove

the alleged scheme contemplated depriving another of money or

property.

However, the government is not required to prove the

defendant personally originated the scheme to defraud, nor is

it necessary for the government to prove the defendant

actually realized any gain from the scheme or the intended

victim actually suffered any loss.  A scheme to defraud need

not be shown by direct evidence but may be established by all

the circumstances and the facts of the case.

The second element addresses participation in the

scheme with intent.  The second element the government must

prove beyond a reasonable doubt is that this defendant

participated in the scheme to defraud knowingly, willfully,

and with intent to defraud.

As I earlier instructed you as to the meaning of

knowingly and willfully, I refer you to those instructions, as

they apply here also.  Intent to defraud means to act

knowingly and with the specific intent to deceive for the
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purpose of causing some financial or property loss to another.

The question of whether a person acted knowingly,

willfully, and with intent to defraud is a question of fact

for you to determine, like any other fact question.  This

question involves the defendant's state of mind.

Direct proof of knowledge and fraudulent intent is

almost never available.  It would be the rare case indeed

where it could be shown that a person wrote or stated that at

a given time in the past he committed an act with fraudulent

intent.  Such direct proof is not required.

The ultimate facts of knowledge and criminal intent,

though subjective, may be established by circumstance evidence

based upon a person's outward manifestations, his or her

words, his or her conduct, his or her acts, and all the

surrounding circumstances disclosed by the evidence, and the

rational or logical inferences that may be drawn from them.

Circumstantial evidence, if believed, is of no less value than

direct evidence, as I previously instructed you.  

In either case, the essential elements of the crime

must be established beyond a reasonable doubt.

Under the wire fraud statute, even false

representations or statements do not amount to a fraud unless

done with fraudulent intent.  However misleading or deceptive

a plan may be, it is not fraudulent if it was devised or

carried out in good faith.
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An honest belief in the truth of the representations

made by defendant is a complete defense.  However inaccurate

the statement may turn out to be, a defendant, however, has no

burden to establish a defense of good faith.  The burden is on

the government to prove fraudulent intent and the consequent

lack of good faith beyond a reasonable doubt.

There is another consideration to bear in mind in

deciding whether or not the defendant acted in good faith.

You are instructed that if the defendant conspired to commit

wire fraud, that a belief by the defendant, if such belief

existed, that ultimately everything would work out so that no

one would lose any money does not require you to find the

defendant acted in good faith.  No amount of honest belief on

the part of the defendant that the scheme would, for example,

ultimately make a profit for investors will excuse fraudulent

actions or false representations caused by him through paying

money or property.

I reiterate, however, that an intent to defraud for

purposes of the wire fraud statute means to act knowingly and

with specific intent to deceive for the purpose of causing

financial loss or property loss to another.

As a practical matter, then, you may find intent to

defraud if the defendant knew his conduct as a participant in

the scheme was calculated to deceive and, nonetheless, he

associated himself with the alleged fraudulent scheme for the
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purpose of causing loss to another.

The third element addresses the use of the wires.

The third and final element the government must prove beyond a

reasonable doubt is the use of an interstate or international

wire communication in furtherance of a scheme to defraud.  The

wire communication must pass between two or more states, as,

for example, a telephone call between New York and New Jersey,

or it must pass between the United States and a foreign

country.  Such a telephone call between New York and London

would suffice.

A wire communication also includes a wire transfer

of funds between banks in different states or between banks in

the United States and banks in a foreign country, or telephone

calls, e-mails, and facsimiles between two different states or

between the United States and a foreign country.

The use of the wires need not itself be a fraudulent

representation.  However, it must further or assist in the

carrying out of the scheme to defraud.

It is not necessary for the defendant to be directly

or personally involved in the wire communications, as long as

the communication was reasonably foreseeable in the execution

of the alleged scheme to defraud in which the defendant is

accused of participating.  In this regard, it is sufficient to

establish this element of the crime if the evidence justifies

a finding that the defendant caused the wires to be used by
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others.  This does not mean the defendant must specifically

have authorized others to make the call, wire the money, or

send the e-mail.

When one does an act with knowledge that the use of

the wires will follow in the ordinary course of business, or

where such use of the wires reasonably can be foreseen, even

though not actually intended, then he causes the wires to be

used.  It is not necessary that all or most of the wire

communications involved in the alleged scheme to defraud were

sent to, from, or within the United States.  However, for the

wire-use element to be satisfied, the use of these wires must

be a core component of the scheme to defraud.

I remind you count one does not allege, and the

government need not prove, wire fraud was actually committed

for you to find the defendant guilty of this count.  Rather,

count one charges the defendant with conspiracy to commit wire

fraud.

Let me address the question of venue, which has come

up.  The government must also prove venue.  However, unlike

the elements I just explained the government must prove beyond

a reasonable doubt, the government must prove venue by a

preponderance of the evidence.

To establish a fact by a preponderance of the

evidence -- here we are just talking about venue -- to

establish a fact by a preponderance of the evidence means to
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prove the fact is more likely true than not true.  A

preponderance of the evidence means the greater weight of the

evidence, both direct and circumstantial.  It refers to the

quality and persuasiveness of the evidence and not exclusively

to the quantity of the evidence.

To establish venue for wire fraud conspiracy in

count one, the government must prove it is more likely than

not that an act in furtherance of the conspiracy occurred at

least in part in the Eastern District of New York, which, as

you heard, consists of the counties of Kings, also known as

Brooklyn, Queens, Richmond, also known as Staten Island,

Nassau, and Suffolk, the waters surrounding all of those

counties and the waters surrounding the counties of New York

and the Bronx.  

In this regard, the government need not prove the

crime itself was committed in the Eastern District of New York

or the defendant himself was present here.  It is sufficient

to satisfy the venue requirement if an act in furtherance of

the crime occurred within the Eastern District of New York.

If you find the government has failed to prove it is

more likely than not that an act in furtherance of the crime

occurred within the Eastern District of New York, then you

must acquit.

Again, I caution you, the preponderance of the

evidence standard applies only to venue.  The government must
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prove each of these elements of conspiracy to commit wire

fraud in count one beyond a reasonable doubt.

Count two, conspiracy to commit securities fraud.

Now, count two charges the defendant with conspiracy to commit

securities fraud.  In or about and between January 2013 and

December 2018, both dates being approximate and inclusive,

within the Eastern District of New York and elsewhere, the

Defendant Jean Boustani, together with others, did knowingly

and willfully conspire to use and employ one or more

manipulative and deceptive devices and contrivances, contrary

to Rule 10B-5 of the Rules and Regulations of the United

States Securities and Exchange Commission, Title 17, Code of

the Federal Regulations, Section 240.10B-5, by, one, employing

one or more devices, schemes, and artifices to defraud; two,

making one or more untrue statements of material fact and

omitting to state material facts necessary in order to make

statements made, in light of the circumstances under which

they were made, not misleading; and, three, engaging in one

more acts, practices, and courses of business which would and

did operate as a fraud and deceit upon investors and potential

investors in the EMATUM securities, in connection with the

purchase and sale of investments in the EMATUM securities,

directly and indirectly, by use of means and instrumentalities

of interstate commerce and mails, contrary to Title 15, United

States Code, Section 78J(B) and 78FF.
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Let me address conspiracy to commit securities

fraud.  I have already instructed you on conspiracy generally.

There is an additional instructions I will provide that relate

to conspiracy to commit securities fraud allegations, as set

forth in count two.

To prove the crime of securities fraud conspiracy,

the government must prove four elements beyond a reasonable

doubt:  First, two or more persons enter into an agreement to

commit securities fraud, a crime I will define for you

shortly; secondly, the defendant knowingly and willfully

became a member of the conspiracy; third, one of the members

of the conspiracy committed at least one of the overt acts

charged in the superseding indictment; and, fourth, at least

one overt act was in furtherance of some object or purpose of

the conspiracy, as charged in the superseding indictment.

You may recall that conspiracy to commit wire fraud

charged in count one does not require an overt act.

Conspiracy to commit securities fraud, by contrast, requires

an overt act.  The overt act elements, of which I will

instruct you, only apply to count two, charging securities

fraud conspiracy.

 The government need not prove the defendant

actually committed securities fraud, the unlawful acts charged

as the objects of the conspiracy in count two.  However, you

must find beyond a reasonable doubt that the defendant
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conspired with one more individuals to commit securities

fraud.

I will now discuss the four elements the government

must prove beyond a reasonable doubt to prove the charge of

conspiracy to commit securities fraud.

The first element is the existence of the agreement.

The first element the government must prove beyond a

reasonable doubt for count two is that two or more persons

entered into the charged agreement to commit securities fraud.

I previously explained to you what it means to enter into an

agreement for purposes of a conspiracy.

The second element is membership in the conspiracy.

The second element the government must prove beyond a

reasonable doubt for count two is that the defendant knowingly

and willfully became a member of the conspiracy charged.  I

previously explained to you what it means to knowingly and

willfully become a member of a conspiracy.

The third element addresses overt acts.  The third

element the government must prove beyond a reasonable doubt

for count two is that at least one of the overt acts charged

in the superseding indictment was knowingly committed by at

least one of the conspirators at or about the time or place

alleged in the superseding indictment alleges the following

overt acts.

Overt acts in furtherance of the conspiracy and to
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effect its object, within the Eastern District of New York and

elsewhere, the Defendant Jean Boustani, together with others,

to commit or cause to be committed, among others, the

following:

A, on or about June 26 of 2013 Privinvest sent

approximately $1 million from the Proindicus loan proceeds to

a bank account that Andrew Pearse held in Abu Dhabi Commercial

Bank, which paid him cash through a correspondent bank in the

United States and the Eastern District of New York.

B, on or about July 5 of 2013, Pearse sent Boustani

a PowerPoint presentation regarding the project that would

become EMATUM, which stated the project would be funded

through the international bond market.

C, on or about July 21 of 2013, Detelina Subeva

wrote an e-mail to Boustani, Pearse, and Antonio do Rosario

stating, quote, We should also keep a cushion for Proindicus

of $17 million so we don't need to go back to the Minister of

Finance, and they are on our side.

D, on or about July 25 of 2013, Privinvest sent

approximately $1 million from the Proindicus loan proceeds to

a bank account that Pearse held at Abu Dhabi Commercial Bank,

which payment passed through a correspondent bank account in

the United States and the Eastern District of New York.

E, on or about September 1, 2013, Privinvest sent

approximately $1 million from the Proindicus loan proceeds to
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a bank account that Pearse held in Abu Dhabi Commercial Bank,

which payment passed through a correspondent bank account in

the United States and the Eastern District of New York.

F, on or about October 11, 2013, VTB Bank sent

$350 million dollars in EMATUM loan proceeds, less its fee of

more than $37 million, to Credit Suisse's bank account at Bank

of New York Mellon, which payment passed through the Eastern

District of New York.

G, on or about October 11, 2013, Credit Suisse sent

approximately $312 million in EMATUM loan proceeds from Bank

of New York Mellon to Privinvest, which payment passed through

the Eastern District of New York.

H, on or about October 23, 2013, a Privinvest entity

with a bank account in the UAE sent approximately $800,000 to

Singh's bank account in Abu Dhabi Commercial Bank, which

passed through a correspondent bank account in the United

States of America and through the Eastern District of

New York.

I, on or about November 24, 2013, do Rosario sent

Boustani an invoice for $400,000 for a, quote-unquote, real

estate project purchase in Mozambique project, to be paid to

the UAE -- bank to the UAE-based bank account of a third

party.

J, on or about November 26, 2013, Privinvest wired

$400,000 from its UAE bank to a bank in New York City, to the
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UAE-based bank account specified in the invoice referenced in

subparagraph I above, which payment passed through the Eastern

District of New York.  

K, on or about March 31, 2014, do Rosario sent

Boustani an invoice for $1 million from the UAE bank,

third-party entity, for construction work in the Mozambican

Exclusive Economic Zone, the EEZ.

L, on or about April 2nd, 2014, Privinvest wired

$1 million from its UAE-based bank through a bank in New York

City and through the Eastern District of New York to the

UAE-based bank account specified in the invoice referenced in

subparagraph K above.  

M, on or about April 8, 2014, do Rosario sent

Boustani an invoice for $1.75 million for a real estate

project purchase in Mozambique.

N, on or about April 9, 2014, Privinvest wired

$1 million from its UAE bank through a bank in New York City

and through the Eastern District of New York to the UAE-based

bank account specified in the invoice referenced in

subparagraph M above.

O, on or about May 28, 2014, Privinvest wired

$976,000 to its UAE-based bank account through a bank in New

York City and through the Eastern District of New York to the

UAE-based bank account specified in the invoice referenced in

subparagraph M above.
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P, on or about April 8, 2014, Boustani sent an

e-mail to Najib Allam detailing bribes and kickbacks

Privinvest paid or intended to be paid in connection with the

Proindicus and EMATUM projects.  

Q, or on about February 19, 2016, an employee of

Credit Suisse e-mailed Surjan Singh two valuation reports

regarding the value of the 27 boats sold to EMATUM by

Privinvest.  Those reports indicated the boats were valued at

approximately $265 million to $395 million less than the

EMATUM loan.

R, on or about March 4, 2016, Pearse forwarded to

Boustani an e-mail and PowerPoint presentation regarding the

exchange.  The e-mail described briefing Mozambican officials

from the Ministry of Finance regarding potential default in

the EMATUM loan and related EMATUM securities in connection

with a March 11, 2016 loan interest payment.  The e-mail also

described briefing Mozambique's Minister of Finance on the

road show scheduled to promote the exchange.  The presentation

set out a proposed road show travel time table, including

investor meetings in London and New York.

S, on or about March 5, 2016, Boustani replied to

Pearse's March 24, 2016 e-mail, stating, Please let's keep

do Rosario updated because the option of a default is a

position that the president must be aware or take.

T, on or about March 14, 2016, Pearse sent an e-mail
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to Subeva and Boustani regarding potential downgrading of

Mozambique's credit rating, stating it's a tactic to get the

terms improved for U.S. investors.  

U, on or March 14, 2016 do Rosario and other

co-conspirators flew from London, England to JFK International

Airport, in Queens, New York, Eastern District of New York, to

attend meetings with investors regarding the exchange of the

EMATUM loan participation notes for Eurobonds.  

V, on or about March 15, 2016, during a meeting in

New York City, do Rosario, together with others, provided

false and misleading information to investors regarding

Mozambique's economic prospects, debt level, and its ability

and intention to meet its EMATUM debt obligations to induce

them to exchange EMATUM loan participation notes for

Eurobonds.

To establish the third element, the government need

not prove all of the overt acts alleged in the superseding

indictment.  Similarly, you do -- you need not find the

defendant himself committed the overt act.  It is sufficient

for the government to show one of the conspirators knowingly

committed an overt act in furtherance of the conspiracy,

since, in the eyes of the law, such an act becomes the act of

all the members of the conspiracy.

You are further instructed that the overt act need

not have been committed at precisely the time alleged in the
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superseding indictment.  It is sufficient, if you are

convinced beyond a reasonable doubt, that it occurred at or

about the time and place stated.  Finally, you must find

either the agreement was formed or an overt act was committed

in the Eastern District of New York.

The fourth element, in furtherance of some

objective.  The fourth and final element the government must

prove beyond a reasonable doubt is that the overt act or acts

were committed for the purpose of carrying out the unlawful

agreement.

In order for the government to satisfy this element,

it must prove beyond a reasonable doubt that at least one

overt act was knowingly and willfully done by at least one

conspirator, in furtherance of some object or purpose of the

conspiracy, as charged in the superseding indictment.

In this regard, you should bear in mind the overt

act, standing alone, may be an innocent, lawful act.

Frequently, however, an apparently innocent act shields its

harmless character if it is a step in carrying out, promoting,

aiding, or assisting the conspiratorial scheme.

(Continued on the next page.) 
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THE COURT:  (Cont'g.)  Therefore, you are instructed

the overt act does not have to be an act which, in and of

itself, is criminal or constitutes an objectives conspiracy.

Securities Fraud: Definition and Elements.

How are you doing?  Okay?

Keep rolling?  Anybody want a break?  No?  Okay.

I will now define securities fraud, which is alleged

to be the object of the conspiracy charged in Count Two of the

superseding indictment.  The relevant statute is Section 10(B)

of the Securities Exchange Act of 1934.  That law provides in

relevant part: 

It shall be unlawful for any person, directly or

indirectly, by the use of any means or instrumentality of

interstate commerce or of the mails, or any facility of any

national securities exchange. 

B.  To use or employ, in connection with the

purchase or sale of any security registered on a national

securities exchange or any security not so registered.  Any

manipulative or deceptive device or contrivance in

contravention of such rules and regulations as the Securities

and Exchange Commission may prescribe as necessary or

appropriate in the public interest or for the protection of

investors. 

Rule 10B-5, as promulgated by the Securities and

Exchange Commission reads as follows:
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It shall be unlawful for any person, directly or

indirectly, by the use of any means or instrumentality of

interstate commerce, or of the mails or of any facility of any

national securities exchange

A.  To employ any device, scheme, or artifice to

defraud

B.  To make any untrue statement of a material fact

or to omit to state a material fact necessary in order to make

the statements made, in the light of the circumstances under

which they were made, not misleading, or

C.  To engage in any act, practice, or course of

business which operates or would operate as a fraud or deceit

upon any person, in connection with the purchase or sale of

any security. 

To prove the substantive crime of securities fraud,

the government must establish each of the following three

elements beyond a reasonable doubt.

First:  Fraudulent act. 

The first element the government must prove beyond a

reasonable doubt is that, in connection with the purchase or

sale of a security, the defendant did any one or more of the

following three unlawful acts: 

1.  Employed a device, scheme or artifice to

defraud; 

2.  Made an untrue statement of a material fact, or
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omitted to state a material fact that made what was said,

under the circumstances, misleading; or

3.  Engaged in an act, practice or course of

business that operated, or would operate, as a fraud or deceit

upon a purchaser or seller.

In this case, the charged conspiracy to commit

securities fraud is related to the domestic purchase or sale

of the EMATUM loan participation notes and eurobonds which

those notes were exchanged for, both of which are securities,

and of which I will refer to as the "EMATUM securities."

It is not necessary for the government to establish

all three types of unlawful conduct in connection with the

sale or purchase of the EMATUM securities.  Any one will be

sufficient to satisfy this element, if you so find the

defendant committed it, you must be unanimous as to which type

of unlawful conduct you find to have been proven.

I will now explain some of these terms.

Device, scheme or artifice to defraud:  A device,

scheme or artifice to defraud is a plan for the accomplishment

of a fraud.  Fraud is a general term which embraces all

efforts and means that individuals devise to take advantage of

others.  The law the defendant is alleged to have violated

prohibits all kinds of manipulative and deceptive acts.  

The fraudulent or deceitful conduct alleged need not

relate to the investment value of the EMATUM securities.
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In connection with:  The phrase "in connection with"

aspect of this element is satisfied if you find there was some

nexus or relationship between the allegedly fraudulent conduct

and the sale or purchase of securities.  Fraudulent conduct

may be in connection with the purchase or sale of securities

if you find the alleged fraudulent conduct touched upon a

securities transaction.  You need not find the defendant

actually participated in any securities transactions if the

defendant was engaged in fraudulent conduct that was in

connection with a purchase or sale.  

Next, a domestic purchase or sale of a security:  A

securities transaction is domestic when a purchaser commits

himself or herself to purchase a security while physically

present within the United States, or when a seller commits

himself or herself to sell a security while physically present

in the United States.

It is no defense to an overall scheme to defraud

when the defendant was not involved in the scheme from its

inception or played only a minor role with no contact with the

investors and purchasers of the securities in question; nor is

it necessary for you to find the defendant was an actual

seller or offeror of the securities.  It is sufficient if the

defendant participated in the scheme or fraudulent conduct

that involved the purchase or sale of securities.  By the same

token, the government need not prove the defendant personally
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made the misrepresentation or omitted the material fact that

made what was said here under the circumstances misleading.

It is sufficient if the government establishes the defendant

caused the statement to be made or the fact to be omitted.

With regard to the alleged misrepresentations, you must

determine whether the statement was true or false when it was

made.

If you find the government has established beyond a

reasonable doubt that a statement was false, you must next

determine whether the fact misstated was material under the

circumstances.  A material fact is one that would have been

significant to a reasonable investor's investment decision.  

In order for you to find a misrepresentation was

material, the government must prove beyond a reasonable doubt

there was a substantial likelihood the misstated fact would

have been viewed by the reasonable investor as having

significantly altered the total mix of information available.

To alter significantly the total mix of information available,

means to affect meaningfully a reasonable investor's

consideration about whether to buy or to sell and at what

price.  However, to be material, a misstatement need not

determine any particular outcome.

This is not to say that the government must prove

the misrepresentation would have deceived a person of ordinary

intelligence.  Once you find that there was a material
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misrepresentation, it does not matter whether the intended

victims were gullible buyers or sophisticated investors,

because the securities laws protects the gullible and

unsophisticated as well as the experienced investor.

Nor does it matter whether the alleged unlawful

conduct was successful or not, nor whether the defendant

profited or received any benefits as a result of the alleged

scheme.  Success is not an element of the crime charged.

However, if you find the defendant did profit from the alleged

scheme, you may consider that in relation to the third element

of intent, which I will discuss in a moment. 

The second element - knowledge, intent, and

willfulness. 

The second element the government must prove beyond

a reasonable doubt is that the defendant participated in the

scheme to defraud knowingly, willfully, and with intent to

defraud.  

As I explained before, to act knowingly means to act

voluntarily and deliberately, rather than mistakenly or

inadvertently.  

To act willfully means to act knowingly and

purposely, with an intent to do something the law forbids;

that is to say, with bad purpose either to disobey or to

disregard the law.

Intent to defraud in the context of the securities
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laws means to act knowingly and with the intent to deceive.   

The question of whether a person acted knowingly,

willfully and with intent to defraud is a question of fact for

you the jury to determine, like any other question of fact,

and this question involves one's state of mind.

Direct proof of knowledge and fraudulent intent is

almost never available.  It would be a rare case where it

could be shown a person wrote or stated that as of a given

time in the past, he committed an act with fraudulent intent.

Such direct proof is not required.

The ultimate facts of knowledge and criminal intent,

though subjective, may be established by circumstantial

evidence, based upon a person's outward manifestations, his

words, his conduct, his acts and all the surrounding

circumstances disclosed by the evidence and the rational for

logical inferences that you may draw and may be drawn

therefrom.

Since an essential element of the crime charged is

intent to defraud, it follows that good faith on the part of a

defendant is a complete defense to a charge of securities

fraud.  A defendant, however, has no burden to establish a

defense of good faith.  The burden is on the government to

prove fraudulent intent and consequent lack of good faith

beyond a reasonable doubt.

Under the anti-fraud statutes, even false
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representations or statements do not amount to a fraud, unless

done with fraudulent intent; however misleading or deceptive a

plan may be, it is not fraudulent if it was devised or carried

out in good faith.  An honest belief in the truth of the

representations made by a defendant is a good defense, however

inaccurate the statements may have turned out to be.

In consideration and in considering whether or not a

defendant acted in good faith, you are instructed that a

belief by the defendant, if such belief existed, that

ultimately everything would work out so that no one would lose

any money does not require a finding by you that he acted in

good faith.  No amount of honest belief on the part of a

defendant that the scheme will, for example, ultimately make a

profit for the investors, will excuse fraudulent actions or

false representations by the defendant to obtain money.

As a practical matter, then, in order to sustain the

charges against the defendant, the government must establish

beyond a reasonable doubt the defendant knew his conduct as a

participant in the scheme was intended, calculated, and

designed to deceive and nevertheless, he associated himself

with the alleged fraudulent scheme.

The government may prove the defendant acted

knowingly in either of two ways.  First, it is sufficient, of

course, if the evidence satisfies you beyond a reasonable

doubt the defendant was actually aware that he was making or
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causing a false statement to be made.  Alternatively, the

defendant's knowledge may be established by proof the

defendant was aware of a high probability that the statement

was false, unless, despite this high probability, the facts

show the defendant actually believed the statement to be true.

Thus, you may find the defendant knew the statement

was false if you conclude beyond a reasonable doubt that he

made it with deliberate disregard of whether it was true or

false and with a conscious purpose to avoid learning the

truth.  If you find beyond a reasonable doubt the defendant

acted with deliberate disregard for the truth, the knowledge

required would be satisfied unless the defendant actually

believed the statement to be true.  This guilty knowledge,

however, cannot be established by demonstrating merely

negligence or foolishness on the part of the defendant.

The third element - instrumentality of interstate

commerce.

The third and final element the government must

prove beyond a reasonable doubt is that the defendant

knowingly used, or caused to be used, the mails or any means

or instrumentalities of transportation or communication in

interstate commerce in furtherance of the scheme to defraud.

It is not necessary that a defendant be directly or

personally involved in any mailing, wire, or use of an

instrumentality of interstate commerce.  If the defendant was
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an active participant in the scheme and took steps or engaged

in conduct which he knew or reasonably could foresee would

naturally and probably result in the use of interstate means

of communication, then you may find he caused the mails or

other instrumentalities of interstate commerce to be used.

When one does an act with the knowledge that the use

of interstate means of communication will follow in the

ordinary course of business, or where such use reasonably can

be foreseen, even though not actually intended, then he causes

such means to be used.

It is not necessary that the items sent through the

interstate commerce, interstate means of communication contain

the fraudulent material, or anything criminal or

objectionable.  The interstate means of communication may be

entirely innocent.

The use of interstate communications need not be

central to the execution of the scheme, and may even be

incidental to it.  All that is required is that the use of the

interstate communications bear some relation to the object of

the scheme or fraudulent conduct.  In fact, the actual offer

or sale need not be accomplished by the use of interstate

communications, so long as a defendant is still engaged in

actions that are a part of the fraudulent scheme.

I remind you Count Two does not allege, and the

government need not prove, that a securities fraud was
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committed for you to find the defendant guilty of this count.

Rather, Count Two charges the defendant with conspiring to

commit securities fraud.

Let me address the point of venue.

I have explained to you the elements the government

must prove beyond a reasonable doubt as to Count Two.  The

government also must prove venue.  As I explained to you

earlier, the government must prove venue by a preponderance of

the evidence.  

To establish venue for securities fraud conspiracy

as charged in Count Two, the government must prove it is more

likely than not that an overt act in furtherance of the

conspiracy was committed in the Eastern District of New York.

The overt act does not have to be an overt act that is charged

in the superseding indictment in furtherance of the

conspiracy.  In this regard, the government need not prove the

defendant, or any alleged coconspirator, was even physically

present here.  It is sufficient to satisfy the venue

requirement if an overt act in furtherance of a conspiracy

occurred within the Eastern District of New York.  This

includes not just acts by the defendant or his coconspirators,

but also acts that the coconspirators caused others to take

that materially furthered the ends of the conspiracy.  

Therefore, if you find it is more likely than not

that an overt act in furtherance of the conspiracy took place
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in the Eastern District of New York, the government has

satisfied its burden of proof as to venue as to Count Two.  

Again, I caution you the preponderance of the

evidence standard applies only to venue.  The government must

prove each of the elements of Count Two beyond a reasonable

doubt.  

Count Four:  Money laundering conspiracy

Count Four charges the defendant with conspiracy to

commit money laundering:

In or about and between January 2013 and December

2018, both dates being approximate and inclusive, within the

Eastern District of New York and elsewhere, the defendant Jean

Boustani, together with others, did knowingly and

intentionally conspire to transport, transmit and transfer

monetary instruments and funds to one or more places outside

the United States from one or more places inside the United

States, and to one or more places inside the United States

from one or more places outside the United States with the

intent to promote the carrying on of one or more specified

unlawful activities, to wit: a violation of the Foreign

Corrupt Practices Act, the FCPA, Title 15, United States Code,

Sections 78DD-1, 78M(B)(2)(B), 78M(B)(5) and 78FF(A);

(II)  Offenses against a foreign nation involving

the bribery of a public official, in violation of Mozambican

law, as defined in Title 18, United States Code,
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Section 1956(C)(7)(B)(IV);

(III)  Wire fraud, in violation of Title 18, United

States Code, Section 1343; and

(IV)  Fraud in the sale of securities, in violation

of Title 15, United States Code, Sections 78J(B) and 78FF

collectively the specified unlawful activities contrary to

Title 18, United States Code, Section 1956(A)(2)(A); and

B.  Knowing that the monetary instruments and funds

involved in the transportation, transmission and transfer

represented the proceeds of some form of unlawful activity,

and knowing that such transportation, transmission and

transfer was designed in whole and in part to conceal and

disguise the nature, location, source, ownership and control

of the proceeds of one or more specified unlawful activities,

to wit: the specified unlawful activities, contrary to

Title 18, United States Code, Section 1956(A)(2)(B)(I).

A.  Conspiracy to commit money laundering

I have already explained the law of conspiracy to

you.  Those instructions apply equally to Count Four.  Thus,

in order to prove the crime of money laundering conspiracy as

charged in Count Four, the government must establish the

following elements of the crime beyond a reasonable doubt:

First, two or more persons entered into an agreement

to launder money. 

Second, the defendant knowingly and willfully became
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a member of the conspiracy.  

Like the conspiracy charged in Count One, no overt

act is required to prove the conspiracy charged in Count Four.  

B.  Object of the money laundering conspiracy

Count Four charges a conspiracy with two objects;

First, to transport, to transmit, or to transfer

monetary instruments or funds from a place in the United

States to or through a place outside the United States or to a

place in the United States from or through a place outside the

United States, with the intent to promote the carrying on of

one or more of the following specified unlawful activities:

1.  A violation of the Foreign Corrupt Practices

Act; 

2.  Offenses against a foreign nation involving the

bribery of a public official, in violation of Mozambican law; 

3.  Wire fraud; and

4.  Securities fraud.

Second, to transport, to transmit or to transfer

monetary instruments or funds from a place in the United

States to or through a place outside the United States or to a

place in the United States from or through a place outside the

United States, knowing the monetary instruments or funds

involved in the transportation, transmission, or transfer

represent proceeds of some form of unlawful activity and

knowing the transportation is designed, in whole or in part,
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to conceal or disguise the nature location, source, ownership

or control of the proceeds of the specified unlawful

activities.

The government does not need to prove both objects

of the conspiracy in order for you to find the defendant

guilty of Count Four.  The government need only prove one

object beyond a reasonable doubt, so long as you are unanimous

as to which object has been proved.   

Object one, promotion.

The first object of the money laundering conspiracy

charged in Count Four is to promote the carrying on of one or

more of the specified unlawful activities.  Some of the terms

I will use require some definition as follows:

Monetary instrument:  A monetary instrument

includes, among other things, coins, currency of the United

States or any other country, personal checks, travelers

checks, cashier's checks, bank checks, money orders, or

investment securities or negotiable instruments in bearer form

or otherwise in such a form that title thereto passes on

delivery.  

Funds:  The term funds refers to money or negotiable

paper that can be converted into currency.

Specified unlawful activity:  A specified unlawful

activity is any one of a variety of offenses defined by the

statute.  In this case, the government has alleged the
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specified unlawful activities are:  

1.  A violation of the FCPA;

2.  Offenses against a foreign nation involving the

bribery of a public official, in violation of Mozambican law; 

3.  Wire fraud; and

4.  Securities fraud.  

I will explain each of these offenses, the specified

unlawful activities in a few moments.  I instruct you now

that, as a matter of law, those offenses each falls within the

definitions of specified unlawful activity.  However, it is

for you the jury to determine whether the funds were, in fact,

the proceeds of one or more of the specified unlawful

activities. 

The relevant statute, Section 1956 of Title 18,

United States Code, deals with participation in international

money laundering.  Specifically, Section 1956(A)(2)(A)

provides:

Whoever, transports, transmits, or transfers, or

attempts to transport, transmit, or transfer a monetary

instrument or funds from a place in the United States to or

through a place outside the United States or to a place in the

United States from or through a place outside the United

States with the intent to promote the carrying on of specified

unlawful activity shall be guilty of a crime.

In order to prove the crime of unlawful
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  4881JURY CHARGE

transportation of funds or monetary instruments with the

intent to promote the carrying on of specified unlawful

activity in violation of Section 1956(A)(2)(A), the government

must establish beyond a reasonable doubt each of the following

elements:

First, the defendant transported, transmitted, or

transferred, or attempted to transport, transmit, or transfer

a monetary instrument or funds from a place in the United

States to or through a place outside the United States or to a

place in the United States from or through a place outside the

United States.

Second, the defendant did so with the intent to

promote the carrying on of one or more of the specified

unlawful activities, here a violation of the FCPA; offenses

against a foreign nation involving the bribery of a public

official, in violation of Mozambican law; wire fraud; and

securities fraud.  To act intentionally means to act

deliberately and purposefully, not by mistake or accident,

with the purpose of promoting, facilitating, or assisting the

carrying on of the specified unlawful activities. 

Next, object two: concealment.

The second object of the money laundering conspiracy

charged in Count Four is to transport, to transmit, or to

transfer a monetary instrument or funds from a place in the

United States to or through a place outside the United States
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  4882JURY CHARGE

or to a place in the United States from or through a place

outside the United States knowing the monetary instrument or

funds involved represented the proceeds of some form of

unlawful activity and knowing such transportation was designed

in whole or in part to conceal or disguise the nature, the

location, the source, the ownership or the control of the

proceeds of the specified unlawful activity.

Section 1956(A)(2)(B)(I) states:

Whoever transports, transmits, or transfers, or

attempts to transport, transmit, or transfer a monetary

instrument or funds from a place in the United States to or

through a place outside the United States or to a place in the

United States from or through a place outside the United

States knowing that the monetary instrument or funds involved

in the transportation, transmission, or transfer represents

the proceeds of some form of unlawful activity and knowing

that such transportation is designed in whole or in part to

conceal or disguise the nature, the location, the source, the

ownership, or the control of the proceeds of the specified

unlawful activity shall be guilty of a crime.

In order to prove the crime of knowing

transportation of unlawful funds or monetary instruments in

violation of Section 1956(A)(2)(B), the government must

establish beyond a reasonable doubt each of the following

elements:
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  4883JURY CHARGE

First, the defendant transported, transmitted, or

transferred, or attempted to transport, transmit, transfer a

monetary instrument or funds from a place in the U.S. to or

through a place outside the U.S. or to a place in the U.S.

from or through a place outside the U.S.

Second, the defendant did so with the knowledge the

monetary instrument or funds involved were the proceeds of

some form of unlawful activity.  This element refers a

requirement that the defendant knew the property involved

represented the proceeds from some form, though not

necessarily which form, of activity that constitutes an

offense under United State's federal or foreign law.  The term

proceeds means any property derived from or obtained or

retained, directly or indirectly, through some form of

unlawful activity, including the gross receipts of such

activity.

Third, the defendant did so with the knowledge the

transportation was designed to conceal or to disguise the

nature, location, source, ownership or control of the proceeds

of one or more of the specified unlawful activities; namely, a

violation of the FCPA; offenses against a foreign nation

involving the bribery of a public official, in violation of

Mozambican law; wire fraud; and securities fraud, and the

defendant knew this was the purpose of the transportation.

Specified unlawful activities:  
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  4884JURY CHARGE

As I explained before, Count Four charges a money

laundering conspiracy in connection with one or more of the

specified unlawful activities, namely:

1.  Violations of the anti-bribery provisions and/or

the internal controls provisions of the FCPA;

2.  Offenses against a foreign nation involving the

bribery of a public official, in violation of various

Mozambican laws; 

3.  Wire fraud; and

4.  Securities fraud.

As I discussed earlier, you need not find that the

defendant acted to conceal or disguise the proceeds of or

promote all these specified unlawful activities; you need only

find that the defendant acted to conceal or disguise the

proceeds of or promote one of these specified unlawful

activities. 

1.  Violation of the FCPA. 

The first specified unlawful activity charged in

Count Four is a violation of the FCPA.  I will now explain two

separate sets of FCPA provisions, the anti-bribery provisions

and the internal controls provisions.  A violation of either

provision is a violation of a specified unlawful activity.

Violation of the FCPA's anti-bribery provisions, 15

U.S.C. 78DD-1.

For an individual to be found guilty of a violation
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  4885JURY CHARGE

of the anti-bribery provisions of the FCPA, the government

must prove the following seven elements beyond a reasonable

doubt:

First, the individual was an officer, director,

employee, or agent of an issuer, or a stockholder thereof

acting on behalf of such an issuer;

Second, the individual acted corruptly and

willfully;

Third, the individual made use of or caused another

to make use of the mails or any means or instrumentality of

interstate commerce, such as email, in furtherance of the

offense;

Fourth, the individual offered, paid, promised to

pay, or authorized the payment of money or gift or anything of

value;

Fifth, the offer, the promise to pay, or

authorization of the payment of money or a gift or anything of

value was either:

A.  To a foreign official, or

B.  To any person or entity while the individual

knew that all or a portion of the payment would be offered,

given, or promised, directly or indirectly, to a foreign

official;

Sixth, the payment was intended for any one of three

purposes relevant to this action:
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  4886JURY CHARGE

A.  To influence any act or decision of a foreign

public official in his official capacity; 

B.  To induce such a foreign official to do or omit

to do any act in violation of the lawful duty of such foreign

official; or

C.  To secure any improper advantage; and

Seventh, the payment was to assist the issuer in

obtaining or retaining business for or with, or directing

business to, any person or company.

First element, the issuer

The first element the government must prove beyond a

reasonable doubt is that the individual was an officer,

director, employee, or agent of an issuer, or a stockholder of

an issuer who was acting on behalf of that issuer.

An issuer is defined to include any entity which has

a class of securities registered pursuant to Section 78L of

Title 15 of the United States Code or which is required to

file reports under section 78O(D) of Title 15.  An entity that

has common stock registered with the SEC pursuant to Section

12(B) of the Securities Exchange Act of 1934 or American

depository shares trade on the U.S. Stock Exchange, such as

the New York Stock Exchange, is an issuer under the FCPA.

Likewise, an entity that files periodic reports, including

form 20-F with the SEC pursuant to Section 13 or 15(D) of the

Exchange Act and related rules thereunder is an issuer under
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  4887JURY CHARGE

the FCPA.

The words officer, director, and employee have their

ordinary meaning.  An agent is a person who by express or

implicit agreement with another person or entity, called the

principal, undertakes to represent, or act on behalf of, the

principal in performing some service for the principal.  Joint

participation in a partnership or joint venture, whether

formal or informal, suffices to make each partner or joint

venturer an agent of the others. 

An agent is acting within the scope of the agent's

authority if the agent is engaged in the performance of duties

that were expressly or implicitly assigned to the agent by the

principal. 

Proof of agency need not be in the form of a formal

agreement between agent and principal; rather, it may be

inferred circumstantially and from the words and actions of

the parties involved.

The second element:  Corruptly and willfully

The second element the government must prove beyond

a reasonable doubt is that the individual acted corruptly and

willfully.

A person acts corruptly if he or she acts

voluntarily and intentionally, with a bad purpose or evil

motive of accomplishing either an unlawful end or result, or a

lawful end or result by some unlawful method or means.  The
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  4888JURY CHARGE

term corruptly in the Foreign Corrupt Practices Act means the

offer, payment, or promise was intended to induce or influence

the foreign official to misuse his or her official position.

As I have already instructed you regarding the term

willfully that instruction applies here.

The third element:  Interstate commerce

The third element the government must prove beyond a

reasonable doubt is that the individual, or someone acting at

his or her direction or with his or her authorization, made

use of the mails or any means or instrumentality of interstate

commerce in furtherance of the offense.

The term interstate commerce means trade, commerce,

transportation, or communication among the several states, or

between any foreign country and any state or between any state

and any place outside thereof.  This term includes the

interstate use of a telephone, email, service provider, or

other interstate means of commerce, or any other interstate

instrumentality, such as a fax machine, car, or plane.  I

instruct you that sending wire transfers to a bank in the

United States constitutes the use of a means or

instrumentality of interstate commerce.  

Fourth element:  Promise or authorization to pay

The fourth element the government must prove beyond

a reasonable doubt is that the individual offered, paid,

promised to pay, or authorized the payment of money or gift or
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anything of value.  A thing of value can take any form,

whether cash, check, wire transfer, gift, donation,

contribution, or anything else.

It is not necessary that the bribe, or offer or

promise of a bribe, was intended to be made directly by the

individual to the foreign official.  A person who engages in

bribery of a foreign official indirectly through any other

person or entity is liable under the FCPA, just as if the

person had engaged in bribery directly.  Thus, if the person

authorizes another to pay or promise a bribe, that

authorization alone is sufficient for you to find this element

has been proven.

Further, it is not necessary that the payment

actually take place or that the gift actually be given.

Instead, it is the offer, promise, or authorization of the

bribe that completes the crime.  Thus, this element is

satisfied if the person offered, promised, or authorized an

unlawful payment or gift, even if the payment was not actually

made or the gift was not actually given.  

The fifth element:  Payment to a foreign official

The fifth element the government must prove beyond a

reasonable doubt is that the offer, payment, promise to pay,

or authorization of the payment of money or anything of value

was either to a foreign official, or to any other person or

entity, while the individual knew that all or a portion of the
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  4890JURY CHARGE

payment or gift would be offered, given, or promised, directly

or indirectly, to a foreign official.

The term foreign official means any officer or

employee of a foreign government or any department, agency, or

instrumentality thereof, or any person acting in an official

capacity for or on behalf of any such government or

department, agency, or instrumentality.  As a matter of law,

the government of the Republic of Mozambique qualifies as a

foreign government.  

With respect to the directors and employees of

Proindicus, EMATUM, or MAM, in order for you to find them to

be foreign officials, you must find Proindicus, EMATUM or MAM

was a government instrumentality.  An instrumentality of a

foreign government is an entity controlled by the government

of a foreign country that performs a function the controlling

government treats as its own.  State-owned or state-controlled

companies that provide services to the public may meet this

definition.  

To decide if Proindicus, EMATUM, and/or MAM is an

instrumentality of the government of Mozambique, you may

consider the following factors as they existed during the

relevant time period:  

A.  Whether the government of Mozambique had a

majority interest in Proindicus, EMATUM, and/or MAM;

B.  The circumstances surrounding Proindicus,
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  4891JURY CHARGE

EMATUM, and/or MAM's creation;

C.  Whether Proindicus, EMATUM, and/or MAM provided

services to the citizens and inhabitants of Mozambique;

D.  The degree to which the government of Mozambique

effectuated certain national policies or priorities through

Proindicus, EMATUM, and/or MAM; 

E.  Whether Proindicus, EMATUM, and/or MAM's key

officers or directors were government officials or were

appointed by government officials;

F.  Whether the government had the power to fire key

officers or directors for any of these entities;

G.  Whether Proindicus, EMATUM, and/or MAM had a

monopoly over the functions it exists to carry out;

H.  The degree to which Proindicus, EMATUM, and/or

MAM was subject to government controls and oversight,

including with regard to fiscal matters and conduct of public

officials; 

I.  Proindicus, EMATUM, and/or MAM's obligations and

privileges under the law of Mozambique;

J.  The characterization of Proindicus, EMATUM,

and/or MAM and their directors and employees by the government

of Mozambique;

K.  Whether Proindicus, EMATUM, and/or MAM were

widely perceived and understood to be performing official or

government functions; and
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L.  The length of time these indicia have existed.

These factors are not exclusive, and no single

factor will determine whether Proindicus, EMATUM, and/or MAM

was an instrumentality of Mozambique.  In addition, you do not

need to find all the factors listed above weigh in favor of

Proindicus, EMATUM, and/or MAM being an instrumentality in

order to find Proindicus, EMATUM, and/or MAM was an

instrumentality.

The individual's offer, payment, promise to pay, or

authorization of payment to a recipient who is not a foreign

official is sufficient only if the individual acted while

knowing all or some of the payment would be offered, given, or

promised, directly or indirectly, to a foreign official.

(Continued on next page.) 
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  4893JURY CHARGE

THE COURT:  For purposes of the Federal Corrupt

Practices Act, a persons state of mind is knowing with respect

to conduct, a circumstance, or a result, A, if such person is

aware that such person is engaging in such conduct, that such

circumstance exists, or that such result is substantially

certain to occur; or such person has a firm belief that such

circumstance exists or that such result is substantially

certain to occur.

For purposes of the FCPA, a person is deemed to have

knowledge of a circumstance if the evidence shows he or she

was aware of a high probability of the existence of such

circumstance, unless he or she actually believes that such

circumstance does not exist.

Sixth element.  Purpose of the payment or offer.

The sixth element the government has to prove beyond a

reasonable doubt is that the payment or offer was intended for

one of three purposes relevant to this action.  To influence

any act or decision of a foreign official in his official

capacity.  To induce such a foreign official to do or omit to

do any act in violation of the lawful duty of such foreign

official.  Or, C, to secure any improper advantage.

The government need not prove the offer to pay,

payment, promise to pay, or authorization of payment was for

all of these purposes.  If the government proves the offer to

pay, payment, promise to pay, or authorization of payment was
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  4894JURY CHARGE

for any one, or more than one, of these purposes, this element

has been met.  However, one of these purposes must have been

the reason for the offer, payment, gift, or promise.

Seventh element.  Obtaining or retaining business.

The seventh element the government must prove beyond a

reasonable doubt is that the payment was made to assist the

issuer, referenced in connection with the first element, in

obtaining or retaining business for or with, or directing

business to, any person or company.  It is not necessary for

the government to prove any person or company actually

obtained or retained any business whatsoever as a result of an

unlawful offer, payment, gift, promise, only that the

individual intended to assist in obtaining or retaining

business for or with any person or company.  Moreover, this

element is not limited to obtaining or to renewing contracts

or other business.  It also includes the execution or

performance of contracts, or the carrying out of existing

business.

Solicitation of bribe.  Not a defense.  It does not

matter who suggested a corrupt offer, payment, promise, or

gift be made.  The FCPA prohibits any corrupt offer, payment,

promise, or gift, if made for one the purposes I described,

regardless of who first suggested it.  It is not a defense if

the offer, promise, payment, or gift was first suggested or

requested by someone other than the individual, or demanded on
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the part of a foreign official as a price for continuing to do

business or other benefit, or that the business may have been

harmed if the payment wasn't made.  That the recipient may

have first suggested the offer to pay, payment, promise to

pay, or authorization of payment does not excuse an

individuals decision to make a corrupt payment, nor does it

alter the corrupt purpose for which the offer to pay, payment,

promise to pay, or authorization of payment was made.

Violations of the FCPA's internal controls

provisions, 15 USC 78m, in order to prove an individual guilty

of this offense, the government must prove the following two

elements beyond a reasonable doubt.

First, the individual circumvented a system of

internal accounting controls of an issuer.  And, second, the

individual acted knowingly and willfully.

The first element.  Internal controls, accounting

controls.  The first element the government must prove beyond

a reasonable doubt is that the individual circumvented a

system of internal accounting controls of an issuer.  Every

issuer, which I have defined already for you in relation to

the previous alleged violation of the FCPA, is required by the

law to devise and maintain a system of internal accounting

controls sufficient to provide a reasonable assurance that,

among other things, transactions of the issuer are executed in

accordance with managements general or specific authorization.
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A person circumvents such a system by evading these controls.

Second element.  Knowingly and willfully.  The

second element the government must prove beyond a reasonable

doubt is that the individual acted knowingly and willfully.  I

have previously instructed you regarding these terms and the

same instructions apply here.

Next, bribery of a foreign official in violation of

the laws of Mozambique.

MR. BINI:  Your Honor?

THE COURT:  Yes.

MR. BINI:  May we briefly approach at sidebar. 

THE COURT:  You may. 

(Sidebar conference.)  

(Continued on the next page.) 
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  4897SIDEBAR CONFERENCE 

(WHEREUPON, the following proceedings were had at 

sidebar, out of the presence of the open courtroom, to wit:)  

THE COURT:  I am listening. 

MR. BINI:  Your Honor, with respect to the

Mozambican law instruction, there was a letter of the parties

that went in regarding removing the prior Mozambican law

regime.  And so while you removed the older piece of law, I

think on pages 123 and 124, there's a reference to the older

law.  And so we wanted to ask to have that reference removed

from the jury instructions, just to make it easier.

I apologize for not raising it earlier.  We were

just reading as it came along.

THE COURT:  Can you fix it?  

THE LAW CLERK:  Yes.  I will do that right now.

THE COURT:  Any objection?

MR. JACKSON:  Your Honor, we have no objection.

Given that change, and just given how much of the FCPA

instruction has been given, we would just also ask for the

Court to give a very brief instruction at the very end just to

remind the jury that the defendant is not charged with

violating the FCPA, but, rather, that it is an SUA. 

THE COURT:  Write it out. 

MR. JACKSON:  Thank you.

THE COURT:  Do your thing. 

MR. BINI:  Thank you, Your Honor.
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  4898SIDEBAR CONFERENCE 

(Short pause.)  

THE COURT:  Do you have agreed upon language for

what you want, and what you want, or no?

MR. JACKSON:  We agree with the government's change,

Your Honor.

THE COURT:  Do they agree with your change?

MR. BINI:  I would -- I think that it is clear from

the instructions, Your Honor, that the SUAs are related just

to the money laundering count.  So I don't think it is

necessary for you to say Mr. Boustani's not charged with

violating the FCPA.

The government wouldn't object if you wanted to

repeat the SUAs just relate --

THE COURT:  Why don't you two give me the language

you agree on, and if you are not going to agree, then I will

make a ruling.  Try to agree on language that can go in so we

can get this done.

MR. BINI:  Okay.  Yes, Your Honor.

(Short pause.)  

THE COURT:  Do you have the language agreed upon, or

no?  

MR. JACKSON:  No, Your Honor. 

THE COURT:  All right.  Then I am going to overrule

your objection, and I am going to go with the language you

have agreed on.  Have you got the language they agreed on?
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  4899SIDEBAR CONFERENCE 

Give that to me.

And your record is reserved.

MR. BINI:  Thank you, Judge.  

MR. JACKSON:  Thank you. 

MR. SCHACHTER:  Thank you, Judge. 

(Sidebar conference ends.)  

(Continued on the next page.) 
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(Open court; jury present.) 

THE COURT:  Back on the record. 

Madam Court Reporter, what's the last thing you have

before the break?  

(WHEREUPON, the record was read by the reporter, as 

requested.)  

THE COURT:  Okay.  You now know what all those

breaks were about during the last six weeks that I spared you

from.

All right.  As I was saying, we are almost done.

Bribery of foreign officials in violation of the

laws of Mozambique.

As noted above, the second specified unlawful

activity charged in count four is an offense against a foreign

nation involving the bribery of a public official, in

violation of the laws of the republic of Mozambique.  The laws

of Mozambique prohibit bribery and corruption involving public

officials.  A violation of any one of the laws detailed below

is a violation of a specified unlawful activity.  

Article 7 of Law 6/2004.  Article 7 of Law 6/2004

prohibited the solicitation of bribes or other advantages by

public officials.  In order for an individual to be found to

be in violation of Article 7 of Law 6/2004, the following

three elements must be proven.  First, at the time of the

offense, the violator was either a public official or
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  4901JURY CHARGE

employee, or any person who brought about, contributed to, or

profited from the violation by a public official or employee.

Second, the violator himself or herself or through

an intermediary, with his or her consent and approval,

requested or received money, or the promise of money, or any

monetary benefit that is not due them.

Third, the purpose of the request for money, the

promise of money, or other benefit was for the public official

or employee to perform or fail to perform an act in violation

of the duties of his or her office.

Article 321 of the 1886 penal code.  Article 321 of

the 1886 penal code prohibited someone from giving a bribe to

a public official in return for an act or omission that

violated his or her duties.  For an individual to be found in

violation of Article 321 of the 1886 penal code, the following

two elements must be proven.  First, an individual gave,

offered, or promised a kickback or gift to a public employee.

Second, the purpose of giving, offering or promising the

kickback or gift was for the public employee to perform or

fail to perform an act that violated the duties of his or her

office.

Public officials and employees.  The terms public

official and public employee, as they are used in the

Mozambican laws about which I have just advised you, include

the president of the Republic of Mozambique, any officer or
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  4902JURY CHARGE

employee of the government of Mozambique, and any director or

employee of a government agency or publicly owned company.

These terms also include any minister, including the minister

of finance, and any vice-minister, including the vice-minister

of finance, unless the public official or employee is the

violator, in which case Law 7/98 applies to all conduct during

the relevant time period indicated in the superseding

indictment.  

I will explain Law 7/98 in a moment.  However, if it

is another individual who is bribing a minister or

vice-minister, then the laws I have just explained apply.

Article 8 of Law 7/98.  Article 8 of Law 7/98

prohibits individuals holding specifically identified

positions in the government of Mozambique, including ministers

and vice-ministers, from giving, soliciting, or receiving

bribes or other benefits.  Where individuals holding these

specific positions, like the minister or vice-minister of

finance, are the violators, then Law 7/98 would apply instead

of those I have previously described.  

To find a minister or vice-minister violated Law 8

of 7/98, the following three elements must be proven.  First,

at the time of the offense, the violator was either a minister

or vice-minister.  Second, the minister or vice-minister

either received a kickback or gift, personally or through an

intermediary, or gave, offered or promised a kickback or gift
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to another public employee.  Third, the kickback or gift, or

offer or promise of a kickback or gift was for one of the

following purposes.  In the case of the minister or

vice-minister receiving the kickback or gift, it was in return

for the minister or vice-minister either performing an act

that violated the duties of his or her office or failing to

perform an act that was consistent with the duties of his or

her office.  Or, two, in the case of the minister or

vice-minister giving, offering or promising a kickback or gift

to another public employee, it was in return for that public

employee either performing an act that violated the duties of

his or her office or failing to perform an act that was

consistent with the duties of his or her office.

Article 40 of Law 16/2012.  Article 40 of Law

16/2012 states, public employees and officials have, among

other duties, a duty not to use their office or position for

their own unjust enrichment by receiving money or other

advantages from anyone who has an interest in an act or

omission attributable to the public employees job attributes.

This provision applies to all public employees or officials I

have described, including the president of the republic,

ministers, vice-ministers, any officer or employee of the

government of Mozambique, and any director or employee of a

government agency or publicly-owned company. 

Wire fraud.  The third specified unlawful activity
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  4904JURY CHARGE

charged in Count 4 is wire fraud.  The elements of which I

have previously explained.

Securities fraud.  The fourth specified unlawful

activity charged in Count 4 is securities fraud.  The elements

of which I also explained earlier.  

Again, I remind you that Count4 does not allege, and

the government need not prove, money laundering was actually

committed in order for you to find the defendant guilty of

this count.  Rather, Count 4 charges the defendant with

conspiring to commit money laundering.

Venue.  I have explained to you the elements the

government must prove beyond a reasonable doubt as to Count 4.

For Count 4, the government must also prove venue, which I

have previously explained must be established by a

preponderance of the evidence.  To establish venue for money

laundering conspiracy in Count 4, the government must prove it

is more likely than not that an act in furtherance of the

conspiracy occurred, at least in part, in the Eastern District

of New York.  

Again, I instruct you the government need not prove

the crime itself was committed in the Eastern District of New

York or the defendant himself was present here.  It is

sufficient to say the venue requirement if an act in

furtherance of the crime occurred within the Eastern District

of New York.  If you find the government has failed to prove
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  4905JURY CHARGE

it is more likely than not that an act in furtherance of the

crime occurred within the Eastern District of New York, then

you must acquit.

Again, I caution you, the preponderance of the

evidence standard applies only to venue.  The government must

prove each of the elements of conspiracy to commit money

laundering in Count 4 beyond a reasonable doubt.

And now, finally, Amen, the general rules regarding

deliberations.  This brings me to the final part of these

instructions, some general rules regarding your deliberations.

You are about to go into the jury room to begin your

deliberations.  If you want any of the testimony provided to

you, you may request that.  Please remember it is not always

easy to locate what you might want, so please be as specific

as you possibly can if you make that request, requesting

exhibits or portions of the testimony.  I will send them back

to you in the jury room as quickly as possible.  So make a

focused request, if you've got it, we will get it back to you

promptly.  I will be here.  I have no other life.  I am here

for you, okay?

Your requests for exhibits or testimony, in fact,

any communication with the Court should be made and must be

made to me in writing, signed by your jury foreperson.  Please

print, sign the name, but please print the request, and then

hand it to one of the court security officers who will be
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  4906JURY CHARGE

stationed right outside of your jury room.  

I will respond to any questions or requests you have

as promptly as possible.  In any event, do not tell me, the

court security officer, or any of the staff, court staff or

anyone else, how the jury stands on any issue until you've

reached your unanimous verdict.

For the government to prevail, it must prove all the

essential elements beyond a reasonable doubt, as I have

explained throughout these instructions.  If the government

succeeds, your verdict should be guilty.  If the government

fails, your verdict should be not guilty.  To report a

verdict, it must be unanimous. 

Your function, as you know, is to weigh the evidence

in this case and to determine whether or not the defendant is

guilty beyond a reasonable doubt, solely upon the basis of

such evidence as so presented in this trial.  Each juror is

entitled to his or her opinion.  Each of you, as jurors,

should, however, exchange views with your fellow jurors.  That

is the very purpose of jury deliberation, to discuss and to

consider the evidence, and to listen respectfully to the

arguments of your fellow jurors, to present your individual

views, to consult with one another, and to reach an agreement

based solely and wholly on the evidence, if you can do so

without doing violence to your own individual judgment.

Each of you must decide this case for yourself after
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consideration and with consideration of the views of your

fellow jurors of the evidence in this case.  You should not

hesitate to change your opinion, which, after discussion with

your fellow jurors, appears erroneous to you.  However, if

after carefully considering all the evidence and the arguments

of your fellow jurors you entertain a conscientious view that

differs from that of the others, you are not to yield your

conviction simply because you are outnumbered.  

Your final vote must reflect your conscientious

conviction as to how the issues should be decided.  Your

verdict, whether guilty or not guilty, must be unanimous.

Again, each of you must make your own decision about the

proper outcome of this case based on your consideration of the

evidence and your discussions with your fellow jurors.  You

should, and I am sure you will, treat each other with respect.

When you retire to the jury room, before you begin

your deliberations, you should select someone to be the

foreperson of the jury.  The foreperson will be responsible

for signing all communications to the Court and for handing

them to the court security officer who will be seated directly

outside the door to your jury room as you begin your

deliberations and throughout your deliberations.

When you begin your deliberations, do not talk to me

or to anyone else except to one another about this case.  You

may not use any electronic device or social media during your
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  4908JURY CHARGE

deliberations.  You may only use them after the Court has

publicly announced your verdict and after you, the members of

the jury, have been discharged with the thanks of the Court. 

Remember in your deliberations that the dispute

between the United States of America and Mr. Boustani is for

them no passing matter, as it has been for you no passing

matter this six weeks.  It is no passing matter for any of us.

They and the Court rely upon you to give full and

conscientious deliberation and consideration to the issues and

evidence before you.  By so doing, you carry out to the

fullest and the best of your oath as jurors to try well and to

try truthfully and honestly the issues of this case and to

render a true verdict.  I and the parties to this case and

their counsel are confident you will do so.

One final point.  Before you begin your

deliberations, after you select your jury foreperson, if you

decide you need to review any particular evidence, whether

documents or testimony, I suggest you send me that note,

signed by the jury foreperson, as all your notes must be,

addressed to me, through the court security officer stationed

outside your door, listing the evidence you want me to send

into the jury room for your review.  The sooner you give me

the list, the sooner I can review the request with counsel,

compile the evidence, and get it back to you.  So if you want

to take ten minutes when you go back there and figure out what
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it is you all want to see, and get it back to us, you can do

that.  

Your lunch, which this time is being provided by the

federal government, is there in the jury room, okay.  So your

lunch was scheduled to be delivered at 12:30, and, guess what,

it is just 12:30, okay. 

If you'd like to send out a request to adjourn at

5:00 p.m., this is our adjourn date, and come back on

December 2, as I told you, you can do that.  If you decide you

are close enough and you want to stay a little past 5:00, you

can do that, too.  You are the jury.  You decide.  5:00 is our

agreed upon end time, and so that's -- you decide, you haven't

resolved it by 5:00, we will return here, enjoy the

Thanksgiving week, return here Monday morning at 9:30 a.m. on

December 2.

In terms of request for information, I will review

each of those requests with all counsel of record, the

defendant present here as well.  We'll gather the evidence for

you, we will get it back to you as soon as possible.  I am not

suggesting that you will need any additional documents sent in

to you.  That's up to you.  Anything you request, we will send

back to you that's a matter of record, but I have to review

any record with the lawyers.

I am going to send you back with one copy of the

jury instructions.  The little sidebar we had was, you know,
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lawyers, a little joke, that camel is a horse drafted by a

committee of lawyers.  Even though we have gone over this

considerably before, there's last minute suggested changes, so

I made those, and in another ten minutes or 15 minutes, we

will get you one copy of these instructions that I have just

read to you, and that will hopefully be happening. 

I am also sending in to you, as I said, and they

will go in right now, the stipulations that were received in

evidence, most of which were related to those bank documents.

I am also sending in with you a sheet that says, "we

have reached a verdict."  That's to be signed when you reach

the verdict, signed by the jury foreperson.  And then the

actual verdict sheet, which the foreperson will bring in with

the jury to announce in open court.  So we break it down,

because in the past sometimes what has happened is the verdict

sheet has come out ahead of the jury, and it is not supposed

to be the way it works.

So when you reach your decision, you will have a

sheet clearly labeled, it says, "we reached a verdict," signed

by the jury foreperson.  You give that to the court security

officer.  He'll bring that to me, I will inform the lawyers of

that, and then you will come out with the jury foreperson, and

the signed verdict sheet that reflects the verdict, once you

have reached a unanimous verdict, okay?  So that's sort of how

the mechanics work.
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  4911JURY CHARGE

Now, I am going to ask the court security officer to

escort jurors number 1 through 12 into the main jury room and

jurors 13 through 15 into the adjacent jury room, which is

right next door.  You will all get your lunch, but I am going

to ask for the split, okay.

Will you do that now, Mr. Jackson, swear the court

security officer, and we will begin that.  Okay.

(WHEREUPON, the court security officer was duly 

sworn.)  

THE COURT:  Thank you.

All right.  Ladies and gentlemen of the jury, the

case is now yours.  Thank you for your patience.  

We have the folder, both of the stipulations?  

THE COURTROOM DEPUTY:  Yes. 

THE COURT:  Those are the stipulations. 

THE LAW CLERK:  And the revised jury charge as well. 

THE COURT:  You sure?  

THE LAW CLERK:  Yes. 

THE COURT:  Okay.  And you have the revised jury

charge as well.

So thank you.  Jurors Nos. 1 to 12, you will go into

the main jury room.  Jurors 13, 14, and 15, you will get your

lunch, and you will be guided to the adjacent jury room.

Thank you.

(WHEREUPON, at 12:37 p.m., the jury exited the 
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courtroom to begin deliberations.) 

THE COURT:  You may be seated, ladies and gentlemen.

The jury has left the courtroom, the defendant is

still present.

Do we have any procedural issues to discuss in the

absence of the jury and in the presence of the defendant and

all counsel of record?  

MR. BINI:  Not for the government. 

MR. JACKSON:  No, Your Honor.  Thank you. 

THE COURT:  All right.  We have your individual cell

phone numbers.  So as notes come out, you will be called back

in, if you go away, because, obviously, I consult with counsel

before responding to any notes, no matter how on the surface

seemingly plain vanilla.  Of course, with you guys nothing is

plain vanilla.  So that's how we will proceed.

MR. JACKSON:  Excuse me, Your Honor. 

THE COURT:  Yes. 

MR. JACKSON:  On --

THE COURT:  See what I mean?

MR. JACKSON:  I know, Judge.  Right on cue.

THE COURT:  It's okay.

MR. JACKSON:  With regard to the cell phones, we

have been in a room that the court was gracious enough to give

us.  There is very limited cell phone reception.  It comes in

and out.  So I would just request if the Court could, if
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possible, send us an e-mail as well just to make sure we don't

miss it.

THE COURT:  What's e-mail?  I told you I was low

tech.

Yes.  We will do that.  We will contact you by

e-mail and/or text and/or whatever the things my youthful law

clerks, who are the masters and mistresses of the universe,

are on.  As you know, I would still be doing this with flip

charts.

Is there a note already, Mr. Jackson?  

THE COURTROOM DEPUTY:  Oh, definitely not, no.

THE COURT:  Is there anything else we need to

address before letting the lawyers disappear into the ether,

but close by for quick lunches or -- 

MR. JACKSON:  No.  We just wanted to thank the

Court, as well as our colleagues across the bar for all their

collegiality, and the Court's graciousness and patience

throughout the course of the trial. 

THE COURT:  Well, I am sure the government feels the

same way.  It is always good to see professionals at the

highest level in important cases.  And I commend you for your

professional and very focused and honorable representation of

your respective clients.  And I think the fact that the jury

literally didn't even want to take a break during the sonorous

reading of the jury charge shows you how locked in and devoted
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they are.  And it also shows you the credible grace of the

jurors and the potential genius of the judge not letting you

guys continuing your summations over to today.  You adjusted

so well yesterday with the shortened time frame that the Court

gave you, because otherwise we'd still be on round one of

summations.  So there you go.

MR. BINI:  Your Honor, thank you.  The government

certainly does thank the Court and defense counsel, and

certainly we are certainly very appreciative of how

accommodating the Court has been in a case that has been

litigated certainly very fiercely.

THE COURT:  And well, by both side.  I want the

record to reflect that.  I think the government of the United

States was very well represented, and that, Mr. Boustani, you

were very well represented and continue to be very well

represented by both sides, by distinguished counsel.  And as

I've said repeatedly, I am very glad that I now have this

position on the bench and I don't have to compete for business

and other cases with lawyers as skilled as you guys are.

So, for the moment, at least, we are awaiting notes

to come out from the jury, but I would suggest you get your

lunch, and just -- we have your cell numbers and we know where

you live in cyberspace, and my law clerks now how to use it.

So there you go.

MR. BINI:  Thank you, Judge.  
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MR. SCHACHTER:  Thank you.

MR. JACKSON:  Thank you.

THE COURT:  Thank you. 

(WHEREUPON, a recess was had at 12:41 p.m.)  

(Continued on the next page.)  
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THE COURT:  Let's take the appearances of counsel

who are present.

I note the defendant is not present, but we'll start

with the government.  Just give your name, sir, for the

record.

MR. BINI:  Sure.  Mark Bini and Hiral Mehta for the

United States.

THE COURT:  Thank you.  For the defendant.

MR. DiSANTO:  Phil DiSanto on behalf of

Mr. Boustani.

(Court Exhibit 15, was received in evidence.) 

THE COURT:  Okay, I note that the defendant is not

present.  But let me tell you we have a note that we have

marked as Court Exhibit 15.  It's the first jury note.  I've

provided copies to both sides.  Thank you very much.  

The jury requests the following items in what has

been marked as Court Exhibit Number 15.

I'll read them out loud as best I can read the

writing, which is pretty accessible.

1.  Is procurement contracts for Proindicus, EMATUM

and MAM, including change orders addenda and upsizes.

2.  Loan agreements for Proindicus, EMATUM and MAM,

including change orders addenda and upsizes.

3.  Copies of subvention fee contract.

4.  Minister of finance guarantees.
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5.  Offering circulars.

6.  Boat valuations from Renaissance and White.

7.  Transcripts regarding creation of Palomar from

Surjan Singh, S-I-N-G-H, Andrew Pearse and Jean Boustani.

8.  Slide shows related to Palomar creation and

organizational structure.

9.  Plea agreements for Andrew Pearse and Surjan

Singh.

10.  Surjan Singh's FCA testimony.

11.  Transcript of Surjan Singh's phone call.

12.  Naji Allam's spreadsheet.

13.  List of all witnesses and what company they

represent.

I've just read out loud -- counsel, I see you have

other counsel joining us -- the first jury request which has

been marked as Court Exhibit Number 15 requesting certain

documents.

Let's do this seriatim, now that you've got it in

front of you, and we'll take it one by one with respect to

Court Exhibit 15.

What is the government's view with respect to

whether or not we should provide what is requested in item 1

of Court 15, the procurement contracts for Proindicus, EMATUM

and MAM, including change orders, addenda, and upsizes?  

Government?
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MR. BINI:  The government believes that's fine.

THE COURT:  Defense counsel?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Any objection to that going into the

jury?  They're all in evidence.

MR. BINI:  No, Your Honor.

THE COURT:  Number 2, loan agreements for

Proindicus, EMATUM and MAM, including change orders, addenda

and upsizes.

Government, any objections to 2?

MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection.

THE COURT:  3.  Copies of subvention fee contract.

Government, any objection?

MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection, Your Honor.

THE COURT:  4.  Minister of finance guarantees.

Government, any objection?

MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection.

THE COURT:  5.  Officering circulars.

Government?

LINDA D. DANELCZYK, RPR, CSR, CCR
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MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection.

THE COURT:  6.  Boat valuations from Renaissance and

White.

Government?

MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection.

THE COURT:  7.  Transcript regarding creation of

Palomar from Surjan Singh, Andrew Pearse and Jean Boustani.

Any objection from the government?

MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection.

THE COURT:  All right, now, with respect to

transcripts, you folks are going to have to pull the

transcripts out.

I would suggest that we're not going to do this

electronically to the jury, you're going to have to have hard

copy of whatever those transcripts pages are.  You'll have to

agree -- counsel will have to agree on the pages that are

going in.

Obviously, you exclude any sidebars or any testimony

that was ordered stricken by the Court with respect to the
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transcript request.

Bottom line is, you'll put your heads together and

you'll either agree on what goes on, or if you have a

disagreement, you will let me know what the disagreement is,

and I will rule on competing positions.

8.  Slide shows related to Palomar creation and

organizational structure.

Any objection from the government?

MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection.

THE COURT:  All right.  So they'll go in.

Again, you will pull together what those items are.

9.  Plea agreements for Pearse and Singh.

Any objection from the government?

MR. BINI:  No objection.

THE COURT:  Defense?

MR. JACKSON:  No objection, Your Honor.

THE COURT:  10.  All right, Singh FCA testimony.

Any objection from the government?

MR. BINI:  No objection, Your Honor.

THE COURT:  Defense?

MR. JACKSON:  No objection.

THE COURT:  I take it that means Singh's FCA

testimony in this case, not his testimony in some foreign FCA
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enterprise that we don't have copies of.

Is that what your understanding is that they're

seeking the testimony of Mr. Singh in this case about the FCA,

or do you think he's talking about something else?

MR. JACKSON:  Your Honor, there was a portion of his

FCA testimony that was admitted in evidence, and we believe

that's what they're referring to, his testimony in England.

THE COURT:  So that portion of it, but not

everything, not the portions that weren't before the Court?

MR. JACKSON:  Exactly, Your Honor.

THE COURT:  All right.  So I take it you folks can

hopefully agree on what that refers to, and I will send that

in if there's agreement.

MR. BINI:  Yes, Your Honor.

THE COURT:  If there's any disagreement, you'll tell

me what it is and I'll rule.

Next, transcript of Surjan Singh's phone call.

MR. BINI:  Your Honor, there's not an agreed

transcript of the phone call, as far as I'm aware.

THE COURT:  Why is there not?  Let me hear what the

defense's view of item 11, transcript of Surjan Singh's phone

call.

What is your position, Mr. Bini, and then I'll hear

the defense's position?

MR. BINI:  Your Honor, the government has no problem
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with sending back a version.  The last version we saw still

had a lot of errors, so we wouldn't want to send something

back with any errors.

THE COURT:  I don't know what you mean by "errors".

MR. BINI:  In the transcript itself.  It was not --

the transcript prepared by defense counsel was not an accurate

transcription of the call, it had the wrong speakers and some

words were missing.

THE COURT:  Are we talking about -- well, let's back

up.

Whatever the quote/unquote errors were, that's what

this jury saw, correct?

MR. BINI:  No, they -- they heard the phone call.

There was a portion of the transcript shown, and then I think

Your Honor instructed the parties to reach an agreed to

transcript, so...

THE COURT:  Back up.  Is there an agreed upon

portion of the phone calls in terms of testimony?  Is there a

portion that's agreed to?

MR. BINI:  There is a portion that's agreed to.

THE COURT:  Okay, let deal with that.

Do you agree, Mr. Jackson, that there's a portion of

the phone calls that's agreed to?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  All right.  Let's send them that.  And
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then if we get a note back that says, Your Honor, you're

dumber than I thought, we want more than what you sent back,

then we can address the issue.  

But what they've asked for is the transcript of the

phone call, so let's at least send them what is agreed upon.

That's my ruling.  So you're stuck with that.  And

then if we get another note, then we'll have to deal with it.

Next item, 12, is Mr. Allam's spreadsheet.

Any objection to that from the government?

MR. BINI:  No objection.  We have it in both hard

copy and electronically.

THE COURT:  Everything's got to go back in hard

copy.

MR. BINI:  Yes, Your Honor.

THE COURT:  We're not linked up to do it

electronically, I don't believe, and even if we were, I won't

do it because it doesn't give you a solid enough record for my

friends on the 17th Floor when it comes backs in response to

jury notes.

So, Mr. Jackson, Mr. Schachter, any objection to 12?

MR. JACKSON:  No, Your Honor.

THE COURT:  All right.  

13, the list of all witnesses and what company they

represent.

What do you understand that to be a request for,
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Mr. Bini?

MR. BINI:  I'm not sure, Your Honor.  I don't know

if that means sort of a witness list, I'm not --

THE COURT:  All right.  Mr. Jackson, Mr. Schachter,

what is your take on what question 13 is?

MR. JACKSON:  I think they're requesting, Your

Honor, that we list out on one column the name of every

witness that testified, and then the column next to it what

company they were associated with.

THE COURT:  What's your response to that take on

what 13 is requesting, Mr. Bini?

MR. BINI:  That may be it.  But I guess we can't

generate work product to send them, unfortunately.

THE COURT:  Well, do we have -- we wouldn't be

generating work product, what we would do, if you have the

shared understanding, we can go back to the transcripts and

give them the actual testimonial transcript where each witness

states his or her name and what company they represent.  So we

can do it that way.

We're not going to create a document for the obvious

reasons, but if you agree that what they want effectively is

witnesses alpha through zeta in the case, what we'll do is

we'll just give them, you know, Joe Apple works for Apple; Joe

Baker works for Baker; Joe Charlie works for Charlie, and

we'll just have the initial statement of the person's name and
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their entity from the transcript as they give their pedigree

when they're sworn in.

Is that acceptable to the government?

MR. BINI:  Yes, Your Honor.

THE COURT:  Is that acceptable to you?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Okay, guys, you got to pull all this

stuff together.  Let me know when it's done.  I'm going back

it my chambers.  Thanks.

MR. BINI:  Yes, Your Honor.  I would just note -- I

think actually most of this we can pull very quickly.

THE COURT:  I'm right down the hall, however,

quickly it is when you get it all together, pull together

everything you can.  I don't like sending in piecemeal if we

can avoid sending in piecemeal.

They were kind enough to give us a mondo list, but

if you can only get back 80 percent of it quickly, you know,

the perfect is the enemy of the good, so, we'll give them back

the 80 percent, and we'll have a cover note, 15A, an order

that says:  Here's everything we found right away, and the

rest is coming as soon as it's available.  And I'm prepared to

draft that order as a cover note.

I don't want to, however, send them back 80 percent

without telling them it's 80 percent.

MR. BINI:  The government agrees with that approach.
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THE COURT:  Is that acceptable to you, Mr. Jackson,

just saying we attached everything that we can pull in short

order, everything else we're working on and we will get it to

you ASAP.

MR. JACKSON:  We think we can work with the

government to try to get all of these things.  The Court's

first suggestion it makes sense to get it back to them all in

one group, so we will work to try to get it back.

THE COURT:  I'll tell you what, it's about 20

minutes to 2.  I'll come back at 2:00, unless you call into

chambers before then, and at 2:00 we'll send back what we have

with the appropriate cover order.

Is that acceptable to both sides?

MR. BINI:  Yes, Your Honor.

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Okay, we'll do it that way.

See you in 20.

(A recess was taken at 1:40 p.m.) 

(Pause.)  

THE LAW CLERK:  All rise.

THE COURT:  Thank you.  Can we have the appearances.

Have you managed to pull together a set of the

documents, in whole or in part, that were requested, counsel?  

You can be seated everyone.

MR. BINI:  Yes, Your Honor.  We haven't had a chance
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to confer, but I can read out, given both pulling documents, I

can read out -- the government is ready on 1 and 2 and we're

continuing to work on the -- I think we may have 3 as well, if

I can read out the exhibits that the government believes

should go back --

THE COURT:  Well, tell me --

MR. BINI:  Oh, should I show them to defense?

THE COURT:  Show them to defense counsel and see if

there's agreement, and to the extent that we've got materials

that are ready to go in, my approach is to give them Court

Exhibit 15A, an order for me that says:  In response to the

jury's note marked as Court Exhibit 15, the Court advises we

have attached documents that were requested.  To the extent

any of the requested documents are not yet attached, the Court

advises it will attach them.

Is that an acceptable, if you will, stop gap measure

to send in what you've got now while you continue to work on

pulling materials?

MR. JACKSON:  Yes, Your Honor, we just need to

confirm, just verify with the government, that note is

perfectly acceptable to us.

THE COURT:  All right, so why don't you give to my

law clerk the documents that you've agreed should go back.  We

will send back this, Court 15A, as a cover, and then to the

extent we have additional documents in the next short period
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of time, we will give those to the jury through the court

security officer.

So just give my law clerk what's ready to go in now,

and he or she will give it to the court security officer who

will take it into the jury room.

(Court Exhibit 15A, was received in evidence.) 

MR. SCHACHTER:  The government and I need a moment

to confer.

THE COURT:  Sure.  You can have a moment.

MR. SCHACHTER:  Thank you.

(Pause.) 

MR. BINI:  Your Honor, we have a number that we have

agreed on and would ask to send back that the parties have

agreed to thus far, just because it's already 2:30.

THE COURT:  Yes, let's do that, and keep working.

Let's just send them back with a cover note.  We don't have to

specify what you want to at this point what's going in.

MR. BINI:  We just put -- we tried to put tabs with

the numbers corresponding to the requests on top of the

related documents.

THE COURT:  All right.

If you've agreed to the submission, we'll just send

it in to the jury room with the CSO with the order cover that

you've seen, and you'll keep working on other documents and

we'll send them in as they are ready.
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Fair enough?

MR. BINI:  Yes, thank you, Your Honor.

THE COURT:  Okay.

Give them to my law clerk and he'll give them to the

CSO.

MR. BINI:  Okay.

THE COURT:  Are we all set?

MR. JACKSON:  Not yet, Your Honor.

THE COURT:  Are we half there?

MR. JACKSON:  We're close.

(Pause.) 

THE COURT:  I think it might be appropriate to send

in what you have agreed on with that cover note, so I'm going

to take command of the decision and say -- Michael, Take in

with the note what you've got in your hand, take it in now,

and keep working guys, okay?

MR. BINI:  Thank you, Your Honor.

THE COURT:  Just whatever you've got agreed.

Michael, take it to the CSO, and we'll take it in to

the jury.

THE LAW CLERK:  Thank you, Judge.

(Pause.) 

(A recess was taken at 2:36 p.m.) 

THE COURT:  Do you have more?

MR. JACKSON:  We have a dispute.
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THE COURT:  Well, do you have any more that you

don't have a dispute about?  If the answer is "no," fine, give

me what you don't have a dispute on, and then I'll hear the

dispute.  And if you've done everything that you don't have a

dispute on, then I'll hear the dispute.

MR. BINI:  We'd like to hand up --

THE COURT:  Whoa.  Whoa.  Whoa.  

What have you -- is there anything else that you

have?  Is there anything else that is responsive to the

jurors' request in Exhibit 15 that you have agreed on that we

can send back to the jury now?  Yes or no?

Government?

MR. BINI:  2808A, Najib's spreadsheet, which we

agreed to send back --

MR. JACKSON:  No.

THE COURT:  We do not have an agreement on that?

MR. JACKSON:  No, Your Honor.

THE COURT:  All right.  Tell me why you think we

should send that back, Mr. Bini, and then I'll hear from

defense counsel.

MR. BINI:  It is a hard copy printout of Najib

Allam's spreadsheet.

THE COURT:  All right, let me see it.  Hand it up to

Mr. Jackson, the other Mr. Jackson.  Thank you.

Thank you.  
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And this is in evidence?

MR. BINI:  Yes, Your Honor.

THE COURT:  In its entirety?

MR. SCHACHTER:  Your Honor, the electronic copy is

in evidence --

THE COURT:  No, no, no, is this document that is

marked -- don't give me electronic versus hard copy.  I told

you we're doing this all hard copy for my friends on the

17th Floor.

Is Government Exhibit 2808-A in its entirety in

evidence?  

Yes or no, Mr. Bini?

MR. BINI:  Yes, Your Honor.

THE COURT:  Yes or no, Mr. Jackson?  Yes or no?

MR. SCHACHTER:  Not that version, Your Honor.

THE COURT:  What do you mean "not that version"?  Is

this document that has been marked as GX2808-A in evidence;

yes or no?

Don't tell me about electronic versus hard copy.  Is

this document in evidence; yes or no?

MR. SCHACHTER:  No.

THE COURT:  Okay, what is in evidence,

Mr. Schachter?

MR. SCHACHTER:  The government offered an electronic

version of Exhibit 2808A.
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THE COURT:  How does 2808A electronic differ in

substance from GX2808A in hard copy?

MR. SCHACHTER:  That is what we're still trying to

just confirm.  It may be fine.

THE COURT:  You know what, I'm sending it in.  The

jury is getting annoyed, according to the CSO because they're

waiting.  So I'm overruling the objection.

If this document 2808A is in evidence in its

entirety, unless you tell me it's not, Mr. Schachter, it's

going in.

MR. SCHACHTER:  We just don't know, Your Honor.

THE COURT:  Okay.  Well, I'm overruling your

objection.  It goes in.

Give it to the CSO so he can give it to them.  And

your exception is noted for appellate purposes.

Anything else?  So we can send it in to the jury,

who has been patiently waiting now for a couple of hours to

get documents that I would have thought were plain vanilla.

MR. JACKSON:  Your Honor, we believe we identified

all the slide slows in part 8 to Palomar organizational

structure.  We think we have all of them ready.  The

government objects to two of them.

THE COURT:  All right, tell me about the two you

object to.  What do you object to?

MR. BINI:  Can I see that?
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THE COURT:  First of all, you have a bunch that are

not objected to?

MR. BINI:  Yes, Your Honor.

THE COURT:  All right, give those to my law clerk,

who will give them to the court security officer, who will

give them to the jury.

Give what's me agreed to to give to the law clerk to

give to the CSO.  You've got a real jury back there who is

waiting.

Now, what is not agreed to?  What is objected to?  I

will look at it, I will rule on it.

Mr. Bini, what is it -- you have your objection?  

Is that it, Mr. Bini?

MR. BINI:  Yes, Your Honor.

THE COURT:  Is this document in evidence, Mr. Bini?

MR. BINI:  These two documents that I objected to

are in evidence.

THE COURT:  All right, stop right there.  

What's your objection?

MR. BINI:  They don't go to the creation or the --

the creation of Palomar or its organizational chart.

THE COURT:  What's your response, Mr. Jackson,

Mr. Schachter?

MR. SCHACHTER:  They directly go to it, Your Honor.

THE COURT:  Okay, good, they're in evidence.
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Your objection, Mr. Bini, is overruled.  Give them

to the jury.

Next.  What else you got?

MR. SCHACHTER:  Your Honor, Defense Exhibit 1949 in

evidence is responsive to the jury's request number 2 for all

of the loan agreements, including addenda.  And this is the

loan commitment letter.

THE COURT:  It's in evidence.  

What's your objection, Mr. Bini, to a document

that's in evidence?

MR. BINI:  It's a loan commitment letter, it's not a

loan agreement.

THE COURT:  Okay, overruled.  It goes in.

What else you got?

Let's give it to Michael.  Thank you, Michael.  Give

it to the CSO.

MR. BINI:  Your Honor, we're working on 11 and 13,

we're trying to get the answers and confirm with defense

counsel on this.

THE COURT:  Jury's waiting.

MR. JACKSON:  Your Honor, we have the partial

transcript that the jury saw during the course of the trial

for 11.

We think that should be --

THE COURT:  Is it in evidence?
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MR. JACKSON:  Yes, Your Honor.

THE COURT:  Any objection to something in evidence

going in to the jury that the defense believes is responsive?

MR. BINI:  Your Honor, at the time that it was

received, Your Honor put on the record that the parties would

confer and that there would be a complete transcript and

that's what will be in evidence.

THE COURT:  Do we have a complete transcript?

MR. BINI:  We don't.

THE COURT:  Well, I'm going to give them what we

have.  The objection is overruled.  Give it to them.

Okay.  What else we got going to the CSO, going in

to the jury?

They gave us six weeks, we can give them some

response in some respect.

What else do we have?

What else do we have?  Again, we're talking about

documents that are in evidence that they've requested.

I'm hearing a lot of silence.  What else do we have?

MR. BINI:  We're working on 13, and 7.

That's it.

THE COURT:  Agreed or not agreed?

MR. BINI:  We're still working on it because --

THE COURT:  I don't know what that means.  What

document are we talking about, 13?
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MR. BINI:  13 is the list of all witnesses.  We're

just checking it.

THE COURT:  Well, check it fast.

How about you, Mr. Jackson, Mr. Schachter?

MR. JACKSON:  We haven't seen their's yet.  We've

given them our list.

THE COURT:  All right.  Well, any objection to their

list?

MS. NIELSEN:  We're reviewing it right now, Your

Honor.

THE COURT:  Review it faster.

MS. NIELSEN:  Yes, Your Honor.

MR. JACKSON:  Your Honor, we have the transcripts

regarding the creation of Palomar of Surjan Singh and Andrew

Pearse.  We're working on Jean Boustani.

THE COURT:  Does the government agree?

MS. NIELSEN:  We haven't seen it yet, Your Honor.

THE COURT:  You've seen it now.  It's in evidence.

Come on.

It's quarter of 3.  You heard the jury's ticktock.

MR. BINI:  Your Honor, we now have a full transcript

of the Surjan Singh phone calls and we'd ask to send that back

as well.

THE COURT:  Any objection to the full transcript of

the Surjan Singh phone call?  Counsel?  Hello?  Defense
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counsel, any objection to the full transcript of the Surjan

Singh phone call, which is in evidence?  Any objection?

MR. JACKSON:  Your Honor, the only -- I have no

objection to the copy as printed.  There are handwritten

notations that the government has just handed me, I've have an

objection to handwritten notations.

THE COURT:  Do you have handwritten notations?

We're not going to add handwritten notations what goes to the

jury.  

Do you have a clean version to go to the jury,

and/or we can do a little cut and paste to take out the

handwritten notations.  Do we have a clean copy?  If not, I'll

ask my law clerk to make copies without the handwritten

notations, which are not in evidence, and we'll give it to the

CSO to send it to the jury, if you don't have clean copies.

Going once, going twice.  No clean copies.  All

right, give it to my law clerk, and they will take out any

handwritten notes.

MR. BINI:  Thank you, Your Honor.

THE COURT:  You're welcome.

What else you've got?

MR. JACKSON:  Your Honor, we would suggest, with

regards to the transcript, we should send in what we have and

the government can add whatever else --

MR. MEHTA:  I think we're close on that, if I can
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just give you the numbers.

THE COURT:  All right, I'll give you five minutes.

Let's go.  The jury's waiting.

(Pause.) 

THE COURT:  Is that ready?  Yes?

MS. NIELSEN:  Your Honor, do you want us to put it

on the record?

THE COURT:  No, no, do your thing.  It's more

important to get the documents to them then putting something

on the record.

MS. NIELSEN:  Understood, Your Honor.

THE COURT:  All right.

(Pause.) 

THE COURT:  Yes.

MR. JACKSON:  I respectfully submit the Court gave

the government five more minutes.  I think we should send in

the portions of the transcript that we've identified.  The

government can add whatever they deem appropriate after that.

THE COURT:  Okay, give me what, you've identified.

MR. MEHTA:  Your Honor, I haven't reviewed it, Your

Honor.  Mr. Schachter and I are very close.

THE COURT:  Is this all testimony that the jury has

heard?

MR. JACKSON:  Yes, Your Honor.

MR. MEHTA:  Yes, Your Honor.
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THE COURT:  In it goes.  And you can do whatever

they want that they've heard.  They're entitled to all the

evidence that they've seen and heard that's been admitted.  So

let's get it to them.

MR. MEHTA:  All right.

THE COURT:  They're the ones who said they wanted to

leave at 5.  It's not the Court, okay?  It's two hours, ladies

and gentlemen.  If they want to extend that time, they can do

it, but they made it pretty clear.

Okay, give it to my law clerks so they can give it

to the CSO.

Is everything there, Mr. Jackson?  Your handwritten

notes and if there's testimony, if it doesn't have sidebars,

it's everything you've got in your hand that to want us to

send in to the jury that you believe is responsive, something

that the jury heard in the course of this trial?

MR. JACKSON:  Yes, Your Honor.

THE COURT:  Give it to my law clerk who will give to

the CSO.  Add to it whatever you want.  Now.

(Pause.) 

THE COURT:  Counsel, what are we waiting on now to

go in to be responsive to the jury's request?

MR. MEHTA:  We have additional transcript pages to

send back from the government.

THE COURT:  Is there anything other than the
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additional transcript pages?

MR. MEHTA:  No, Your Honor.

THE COURT:  All right, well keep working on it

because the jury -- the jury's waiting.

MR. BINI:  Yes, Your Honor.

THE COURT:  How we doing?

MR. MEHTA:  Just --

THE COURT:  How much longer before we can give it to

the jury?

MR. MEHTA:  Five minutes, Your Honor.

(Pause.) 

THE COURT:  How we doing?

MR. MEHTA:  We've got it.

THE COURT:  Okay, give it to my lawyer clerks and

we'll take it to the CSO.  All set?

MR. BINI:  Yes, Your Honor.

THE COURT:  Okay, give it to my law clerk, he'll

take it in to the CSO, and the CSO will take it in to the

jury.

Does that everything that the jury's asked for?

MR. MEHTA:  Just two things, Your Honor, and then

we're done.

THE COURT:  Are we good?

MR. MEHTA:  So this is 5 and --

THE COURT:  Is the one he objected to?  Is this
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something that's in evidence and the jury heard?

MR. MEHTA:  Yes, Your Honor.

THE COURT:  Overruled.  In it goes.

So now we completed, as far as we know, all the

requests, right?

MS. NIELSEN:  Yes, Your Honor.

MR. SCHACHTER:  Yes, Your Honor.

THE COURT:  We need to mark an exhibit.

THE COURTROOM DEPUTY:  Number 16.  Got it.

(Court Exhibit 16, was received in evidence.) 

THE COURT:  Back on the record, please.

We have received what I've marked as Court Exhibit

Number 16, give copies to you momentarily, signed by the jury

foreperson and reads as follows:  

Can you offer the jury a definition of acquit in

relation to venue?  Is that different than not guilty.  Signed

by the jury foreperson.

Here are your copies.  I'll hear first from the

government and then from defense counsel what is your

recommendation?

MR. JACKSON:  You said first defense counsel, Your

Honor?

THE COURT:  From the government.

MR. BINI:  Acquit in relation to venue, not guilty,

I think, Your Honor, should instruct them that it is the same
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thing as not guilty, however, the standard for venue is

preponderance of the evidence.

MR. JACKSON:  Your Honor, we disagree.  We think

that the answer should be a simple "no" to the jury from the

Court that says acquit means the same thing as not guilty in

relation to venue.

THE COURT:  What's the government's response to

that?

MR. BINI:  Your Honor, the government thinks that

you should also advise them that it is a preponderance

standard.

THE COURT:  What is the defense response to that?

MR. JACKSON:  The jury hasn't asked for that, Your

Honor.  You already instructed them all the standards that

apply to all of the charges.  You gave them detailed

instructions.  They asked a very specific question and we

believe that the Court should provide them with that specific

answer.

THE COURT:  What is the government's response to

that?

MR. BINI:  Your Honor, the government thinks that

Your Honor should give an instruction consistent with the jury

instructions on venue, which appear on pages 61 and 92 and

129.

THE COURT:  And in your response to that?
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MR. JACKSON:  Your Honor, we believe that it would

be unfairly coercive of the jury to provide them information

beyond a very limited simple question that they've asked an

answer to.  We think the Court is well equipped to just write

a note that responds to this specific question.

THE COURT:  All right, I think what the Court will

do is in response to the question:  Can you offer the jury a

definition of acquit in relation to venue, is that different

than not guilty?  

The Court will respectfully refer the jury to the

venue discussion at pages 61 through 62, 81 -- what's the

second set which you suggested, Mr. Bini?

I can't quite hear you.

MR. BINI:  92 to 93.

THE COURT:  Hang on a minute.  92 through 93, and

what was the third?

MR. BINI:  129 through 130.

THE COURT:  129 through 130.

All right, so I'm going to create a document that is

going to be an order of the Court, 16A, that says, and I'll

have my law clerk type this up, and it will essentially say:

The Court respectfully refers the jury to pages 61 through 62.

The second one, again, was what?

MR. BINI:  92 to 93, Your Honor.

THE COURT:  92 through 93.  And?
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MR. BINI:  129.

THE COURT:  129 through 130 of the previously

submitted to you jury instructions.

It's been my experience that, yes, the jury has the

jury instructions before them; yes, they read them word by

word and line by line, but as they sit there with one copy of

the document, very often they are -- they're in need of some

guidance to the particular portions of the jury instructions.

So would you please type that up right away and

bring that to me?  

And your exception is noted.

MR. JACKSON:  No, Your Honor, it's not an exception,

I just have one question.

THE COURT:  Go ahead, do it.

MR. JACKSON:  Your Honor, the word "acquit" is just

not defined on those pages.  We have no exception to these

pages being provided, we just ask the Court just define the

word for the jurors.

THE COURT:  I'm not interested in assuring that I'm

going to have a problem with the Circuit.  I may have a

problem with the Circuit, but if I start defining terms that

are not in the jury instructions at this point, I'm definitely

going to have a problem, unless you folks tell me that you are

amenable to a new definition of the word acquit being

submitted to the jury.

LINDA D. DANELCZYK, RPR, CSR, CCR

Official Court Reporter

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



  4945PROCEEDINGS

Does the government agree to that?

MR. BINI:  We think just the instructions as they

are should go back, Your Honor.

THE COURT:  All right, my practice in the past has

been, when I've gotten a jury note along these lines, is to

respectfully refer them to the jury charge that has been so

carefully and thoughtfully litigated line by line and gone

over line by line with the parties.  And unless someone can

convince me to deviate from that in this case, I'm not going

to do it.

But your exception is noted.  We'll be likely

invited to recite the statute.

MR. JACKSON:  Thank you, Judge.

THE COURT:  All right.  We'll have that language

added in a minute.

All right, this is the Exhibit 16A that I'm prepared

to order:  

William F. Kuntz, II, United States District Court

Judge, Exhibit 16A.  In response to the jury's note marked as

Court Exhibit 16, which states, quote, can you offer the jury

a definition of acquit in relation to venue, is that different

than not guilty.  

The Court will respectfully refer the jury to

pages 61 through 62, 92 through 93, and 129 through 130 of the

previously submitted jury instructions, and I will take that
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out the will, I'm going to modify this a little bit to make it

read:  The Court respectfully refers -- okay, so would you

make that change, please?

THE LAW CLERK:  Yes, Judge.

THE COURT:  -- refers the jury to pages 62 -- 61

through 62, 92 through 93 and 129 through 130 of the

previously submitted jury instructions.

So your exceptions to that on all sides, if have

any, are noted and preserved for the record.

THE COURT:  Just again, to read it, I'll sign it

Court Exhibit 16A reads:  In response to the jury's note

marked as Court Exhibit 16, which states, quote, can you offer

the jury a definition of acquit in relation to venue, is that

different than not guilty, the Court respectfully refers the

jury to pages 61-62, 92-93, and 129-130 of the previously

submitted jury instructions.  So ordered.

I'm signing this and providing old school backslash

copies to the parties, and the original will go into the jury

room.  Okay?  Take that to the court security office and make

copies for the parties.

(Court Exhibit 16A, was received in evidence.) 

(Pause.) 

(Court Exhibit 17, was received in evidence.) 

THE COURT:  I've received the following note.  It's

been marked as Court 17, we'll make copies.  I'll read it to
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you and ask for guidance from counsel.

We the jury would like to request another day for

deliberations, unfortunately, we are unable to come to a

conclusion at this moment.  We propose to end today at 5 p.m.

and resume Monday morning at 9:30 a.m., paren, the week

following thanksgiving, close paren, period.  Thank you in

advance for your consideration.  Signed by the foreperson.

David Howard.

Suggested response?

MR. BINI:  No objection, Your Honor.

THE COURT:  Response?

MR. JACKSON:  Your Honor, we agree with the

government that we would suggest the Court can tell the CSO

that they could be released without being brought back to the

courtroom.

THE COURT:  Yes, that's how I intend do it, assuming

there's no objection to that.

MR. BINI:  No objection, Your Honor.

THE COURT:  All right.  Tell the CSO that the jury

is free to go and we'll see them 9:30 a.m. -- on December 2nd,

9:30 a.m., as we previously said.

I'll make copies of this, and do an order that says

what we just ordered.  Okay?  Thank you.

(Court Exhibit 17A, was received in evidence.) 

THE COURT:  I'm now going to read out loud a copy of
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court order 17A, which I just signed and I will provide copies

to you counsel.

William F. Kuntz, II, United States District Court

Judge, in response to the jury's note marked as Court 17, the

Court advises the jurors may leave for the day, and all jurors

shall return on Monday, December 2, 2019, at 9:30 a.m. to

continue their deliberations.  So ordered.

And just to be clear, we're talking about the

original 12 returning to the jury room, and the three who are

jurors denominated 13, 14, 15 will return also to await

service in the alternate jury room.  So all 15 jurors are

called to come back.

I'm going to ask you, ladies and gentlemen, just to

wait a bit because I understand the CSOs are having their

colleagues come up to escort the jurors downstairs and out of

the building.

So if you would just be good enough to wait rather

than rush to the exits, I would appreciate it, until the CSO

give me that notice.

So, Mr. Jackson, here's the original and copies for

counsel.

All right, is there anything else while we're

waiting for the all clear from the CSOs that we need to talk

about today before adjourning for a relaxing Thanksgiving

week, everyone?
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MR. BINI:  No, Your Honor.

MR. JACKSON:  No, Judge.

THE COURT:  Everyone, don't forget when you do

leave, have a relaxing Thanksgiving week everyone.  One of the

few truly national holidays.

MR. BINI:  Thank you, Judge.

MR. JACKSON:  Thank you.

THE COURT:  Give it about ten minutes hopefully

less, and then I will let you folks go.

MR. BINI:  Thank you, Your Honor.

THE COURT:  All right, ladies and gentlemen, thank

you for your patience.  Have a good Thanksgiving.  See you on

Monday, December 2nd.

The jury will report directly to the jury room to

continue with their deliberations.

*    *    *    *    * 

(Proceedings adjourned at 5:15 a.m. to resume on 

December 2, 2019 at 9:30 a.m.) 
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(In open court; defendant and jury not present.)

THE COURT:  Good morning, everyone.  I hope everyone 

had a nice Thanksgiving break.  

We are here in the continued trial of United States 

of America versus Mr. Boustani.  We'll have Mr. Boustani out 

in a moment, but why don't we take appearances now. 

MR. BINI:  Mark Bini for the United States and I'm 

joined by trial attorney Kathleen Nielson, paralegal Lillian 

DiNardo, Special Agents Angela Tassone and Fatinia Haque.  

AUSA Hiral Mehta is at the doctor but will be here later, 

Your Honor. 

THE COURT:  Good morning.  Please be seated.  

Ladies and gentlemen of the public may be seated as 

well.  

Good morning.  

MR. JACKSON:  Randall Jackson on behalf of 

Mr. Boustani.  Good morning, Your Honor.  

THE COURT:  Good morning, sir.  Please be seated.  

MR. SCHACHTER:  Good morning, Your Honor.  Michael 

Schachter on behalf of Mr. Boustani. 

THE COURT:  Good morning.  Please be seated.  

MS. DONNELLY:  Good morning, Your Honor.  Casey 

Donnelly on behalf of Mr. Boustani. 

THE COURT:  Good morning.  Please be seated.  

MR. DISANTO:  Good morning, Your Honor.  Phil 
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Disanto on behalf of Mr. Boustani. 

THE COURT:  Good morning.  Please be seated.  

MR. McLEOD:  Good morning, Your Honor.  Ray McLeod 

on behalf of Mr. Boustani. 

THE COURT:  We need to get Mr. Boustani here.  Do we 

need to call down to let the Marshals know to bring him up?  

Has that been done?  

MR. BINI:  I'd be glad to go downstairs.  

MR. JACKSON:  We haven't seen him yet. 

THE COURT:  You haven't seen him today at all?  

MR. JACKSON:  I think sometimes Mr. Jackson contacts 

them. 

THE COURT:  Okay.  Well, he is going to be here in a 

moment so we'll have him make that call when he gets here.  

While we are waiting, I can give you what has been 

marked as Court Exhibit No. 18 in evidence which is a request 

for additional documents requested by the jury.  I'm going to 

read it out loud for the record.  You will have copies.  My 

law clerks are handing it to you.  Obviously, it's just been 

handed out this morning and, obviously, you'll talk with your 

client about the response of defense counsel.  Perhaps you 

should get working documents together for Mr. Boustani to 

review.  

Court Exhibit 18 reads as follows.  

Additional documents requested by the jury: 
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Testimony of Jean Boustani that details who all the 

"budgets" were assigned to (Defense examination).  

Next.  E-mails showing invoices for the projects 

associated to the "business ventures" for those individuals  

(Mozambican officials).  

The next item is:  Testimony of Malene McMahon.

Next.  Testimony of Robert Pepitone.  

Next.  Testimony of Timothy Coffey.  Signed by the 

jury foreperson, Mr. David Howard.  

Subject to the views of counsel, I will send in to 

the jury Court Exhibit 18A which reads as follows.  

In response to the jury's note marked as Court 

Exhibit 18, the Court advises we have attached the documents 

you requested.  To the extent any of the requested documents 

are not yet attached, the Court advises it will attach them 

promptly.  So ordered, signed by me and dated today.  

So what I would like you, Counsel, to do is pull 

together the documents in the first tranche that you 

absolutely agree on so we can get that back to the jury almost 

immediately and then with respect to anything where there's a 

dispute, you'll point out the disparity positions and I will 

rule and then we will send back those other materials.  

So with that being said, let's get Mr. Boustani up 

here.  

Mr. Jackson, if you will call down for the Marshals.  
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Counsel, why don't you start pulling the documents 

together.  Defense counsel, you will have an opportunity 

obviously to consult with your client before anything gets 

sent into the jury room.  

This is, as I said, Court Exhibit 18, the jury note.  

Court Exhibit 18A is the response that I will send in with the 

documents.  

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Thank you.  

MR. SCHACHTER:  Your Honor, the testimony will be 

the easiest and we can pull that together in moments so we'll 

have that to send back.  The others will require a little bit 

more work but the testimony we'll have in minutes.  

THE COURT:  Okay.  I appreciate that.  Thank you.  

I'm sure the jury will as well.  

And this should go without saying but I will say it.  

Obviously, to the extent that there were any sidebars or 

instructions to strike or disregard material, those portions 

of the testimony should not be included in what goes back to 

the jury, but that's a matter of agreement between the parties 

and if you can't agree on something, then I'll obviously rule 

with respect to that.  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  That's the reason I try to avoid, going 

through, having to go back and do a lot of scissors-and-paste 
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work when we get to this sort of the process.  

MR. SCHACHTER:  Absolutely, Judge.  We redacted 

almost the entire trial before deliberations started. 

THE COURT:  Good.  I appreciate that.  

MR. BINI:  We did the same, Your Honor. 

THE COURT:  Thank you.  

(Pause.) 

THE COURT:  I'm going to send in now Court 

Exhibit 18A which I read to you, Counsel, which I will now 

give you copies of accompanying the initial documents that 

we're sending in.  

So here is Exhibit 18A and here's copies for counsel 

of what I read, keep one for us, into the record.  Okay?  

Thank you.  

(Pause.) 

(Defendant present.) 

THE COURT:  Welcome back, Mr. Boustani.  I hope you 

had a nice Thanksgiving. 

THE DEFENDANT:  Thank you. 

THE COURT:  The record should reflect Mr. Boustani 

is present.  

Mr. Boustani, your counsel and prosecution and I 

have just gotten a note from the jury.  There's a copy for you 

there.  It's been marked Court Exhibit 18 and I will read it 

out loud to you although you've got it in front of you as 
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well.  

Court Exhibit 18 says as follows.  

Additional documents requested by the jury: 

Testimony of Jean Boustani that details who all the 

"budgets" were assigned to (defense examination).  

E-mails showing invoices for the projects associated 

with the "business ventures" for those individuals (Mozambican 

officials.) 

Testimony of Malene McMahon.  

Testimony of Robert Pepitone.  

Testimony of Timothy Coffey.  

And so my note in to the jury, Court Exhibit 18A, 

reads:  In response to the jury's note marked as Court 

Exhibit 18, the Court advises we have attached the documents 

you requested.  To the extent any of the requested documents 

are not yet attached, the Court advises it will attach them 

promptly.

Your attorneys and the government have been 

conferring as to what documents should go in.

What have you agreed on so far, Mr. Schachter?  

MR. SCHACHTER:  The three final items.  The 

testimony of Mr. McMahon -- 

THE COURT:  Use the microphone, please.  

MR. SCHACHTER:  I apologize.  

The testimony of Mr. McMahon, Mr. Pepitone and 
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Mr. Coffey have been assembled and have gone into the jury 

room. 

THE COURT:  So they got that, Mr. Boustani, and 

that's gone into the jury room.  

With respect to the others, counsel will confer with 

you and the government and we'll put together what's agreed 

to.  If there is any disagreement to what should go in, the 

parties will state their respective positions and then I'll 

rule and we'll get back to them, but as I indicated to you 

last week or two weeks ago, rather, before we adjourned and as 

you saw, juries tend to like to get documents sooner rather 

than later because they're now in the process of deliberating.  

So I'm sure we'll do the best that we can.  Thank you.  

I just wanted to bring you up to date, sir. 

THE DEFENDANT:  Thank you.  Thank you, Your Honor. 

THE COURT:  Of course.

(Pause.) 

THE COURT:  Back on the record.  

We received another note from the jurors which we're 

going to stamp as Government Exhibit 19.  

Can I have it, Mr. Jackson?  

I will read it out loud and then we'll make copies.  

Because the jurors know they all have to be present to 

actually deliberate, they asked that one of the jurors is 

delayed and they've asked if we can have someone call Juror 
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Number Eight who still hasn't arrived to make sure he's okay 

or she's okay.  

What we typically do in this instance, to keep the 

court security officer out of it and deputy out of it, we'll 

have the jury office call and see if there's some problem that 

the juror is having and then the court security officer will 

get the report from the jury office and then they'll let us 

know what the status is.  The jurors, obviously, come in at 

various times, but they know they are to deliberate as a body.  

So if that is acceptable, we'll just have the court 

jury office make that call.  

Mr. Jackson, would you let them do that?  

Then I'll let you know what I find out, hopefully, 

by the time they make the call, they will be here.  

MR. JACKSON:  Thank you, Judge.  

MR. BINI:  Thank you, Judge. 

THE COURT:  Is that all right with both sides?  

MR. BINI:  Yes, Your Honor.  

MR. SCHACHTER:  Yes Your Honor. 

THE COURT:  That's what we typically do.  

Okay.  Thank you. 

(Pause.)

THE COURT:  Back on the record.  

We have what is Court Exhibit 19A in evidence which 

says as follows.  
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In response to the jury's note marked as Court 

Exhibit 19, the Court advises the Court's jury office will 

call Juror Number Eight.  So ordered.  

I'm going to send this back to the jury so they know 

what we're doing.  

(Pause.) 

THE COURT:  Back on the record.  

I am informed by the jury office that the juror is 

on his way.  

MR. SCHACHTER:  Thank you, Judge.  

MR. BINI:  Thanks, Judge. 

THE COURT:  You're welcome.  

(Pause.)

THE COURT:  Back on the record.  

I am sending into the jury Government Exhibit 19B 

which just states that the juror is on his way, so the jurors 

know he's on the way.  

MR. BINI:  Thank you, Your Honor. 

THE COURT:  Thank you.  

(Court is in recess awaiting verdict of the jury.)
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(In open court; jury not present.)

THE COURT:  Back on the record.

Do you want to state on the record what additional 

materials you've agreed on pursuant to the earlier request?  

MR. SCHACHTER:  Yes, Your Honor.  The government and 

we have gone over the testimony of Mr. Boustani that details 

who all the budgets were assigned to, defense examination, and 

we've assembled that and it's ready to go back to the jury. 

THE COURT:  Thank you.  That's what my law clerk is 

going to give to the court security officer and present to the 

jury.  

MR. SCHACHTER:  And then we have one other item 

which is a request for e-mails and we're working on that and 

we should have it together soon. 

THE COURT:  Thank you, sir.  

(Pause.) 

THE COURT:  Back on the record.  

Would you describe the exhibits, please, 

Mr. Schachter?  

MR. SCHACHTER:  Yes, Your Honor.  These are -- 

THE COURT:  Please use the microphone just for the 

court reporter, please.  

And this is by agreement with the government, 

Mr. Bini?  

MR. BINI:  Your Honor, these are the ones we agree 
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to.  We're looking at some additional ones that Mr. Schachter 

wants a chance to review. 

THE COURT:  Let's talk about the ones you agree to. 

MR. BINI:  Yes. 

THE COURT:  So we can get it to the jury.  

MR. SCHACHTER:  These e-mails show "invoices for the 

projects associated to the 'business ventures' for those 

individuals" that was requested by the government.  We may 

still have additional ones, but these are the ones the parties 

agree to. 

THE COURT:  The ones that you've agreed to, give 

them to my law clerk and she can hand them to the CSO who will 

hand them to the jury.  

Continue working.  

MR. BINI:  Thank you, Judge.  

MR. SCHACHTER:  Thank you, Judge.  

(Pause.) 

THE COURT:  Do you think about ten more minutes of 

review?  

MR. BINI:  Yes, Your Honor.  We're almost done. 

THE COURT:  Okay.  I'll be back in ten minutes.  

(Court is in recess awaiting verdict of the jury.)  
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(In open court; jury not present.) 

THE COURT:  Back on the record.  

The CSO informs me that Juror Number Eight has 

arrived.  

MR. BINI:  Thank you, Your Honor.  

THE COURT:  Let me know when you're ready to send in 

the balance of the documentation.  

MR. BINI:  Your Honor, I've handed some additional 

documents to defense counsel which I think they're reviewing. 

THE COURT:  Okay.  

(Pause.) 

THE COURT:  We are back on the record.  

With respect to the earlier juror request for 

documents, where are we?  

MR. BINI:  Your Honor, there's two additional 

exhibits that both parties agree should go back. 

THE COURT:  Okay.  Which two are those?  Let's have 

those first.  

MR. BINI:  GX 2466 and 2466A.  

THE COURT:  Okay.  Those are agreed to, yes?  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Okay.  Let's have the law clerks take 

those to the court security officer and bring those back. 

MR. BINI:  And I believe GX 2340. 

MR. SCHACHTER:  Yes, Your Honor. 
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THE COURT:  So those will go in right away.  

MR. BINI:  Thank you, Your Honor.  

MR. SCHACHTER:  Thank you, Your Honor.  

MR. BINI:  Then we have a series of e-mails which 

reference invoices and discuss invoices but as I understand, 

defense counsel objects to their admission because they don't 

actually attach invoices. 

THE COURT:  Let's stop right there.  All the 

documents we're talking about are documents that are in 

evidence, correct?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  That's agreed that they're in evidence. 

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  Is there any reason not to let the jury 

see these documents which have been received in evidence other 

than it is possible to read their request as not perhaps 

precisely requesting the documents?  

MR. SCHACHTER:  Yes, Your Honor.  Our objection is 

as follows.  

THE COURT:  Okay.  

MR. SCHACHTER:  When the Court, we believe, it's our 

concern, the Court sends in documents that are not responsive 

to the jury's request, that it may be taken by the jury as 

emphasizing a piece of evidence that somehow they may not know 

what the process is that's going on here and they believe that 
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it is the Court's effort to emphasize a certain piece of 

evidence. 

THE COURT:  Okay.  I'm perfectly prepared to, to the 

extent that there's a cache of documents that are in evidence 

that one side or the other would like to see in as possibly 

responsive, is say to the jurors:  These documents are 

possibly responsive to your request.  The Court takes no 

position with respect to whether they are or are not 

responsive to your request, but since they may be possibly 

responsive to your request, they are in evidence and you've 

seen them before, they're going back.  

In other words, just make it very clear that the 

Court is completely agnostic with respect to the documents 

going in in this particular tranche.  

I don't want to put my finger on the scale one way 

or another by saying the government wants these in, the 

defense wants these in, the government wants these out, the 

defense wants these out, but, rather, to say with respect to 

this tranche of documents, these are documents that might or 

might not be responsive to your request, the Court is sending 

them in just in a super abundance of caution so that you get 

everything that you may have asked for but the Court certainly 

takes no position as to whether or not you need these 

particular documents, something along those lines, perhaps a 

little or a great deal more articulate because my law clerks 
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will do the drafting of what that says but that's the 

sentiment.  

I don't want the jurors to feel that they're being 

steered by what is sent in, but I also know that on those 

occasions, as a less experienced judge, when I tried to hit 

the rifle shot with respect to sending it in, I'd get a note 

back saying, What's wrong with you, don't you know we wanted 

the broader brush.  So to send in the broader brush, to make 

it clear for this tranche, it's value neutral from the Court.  

Does that dissuade your concerns?  

MR. SCHACHTER:  Your Honor, it's extremely helpful.  

We do believe with respect to the, I think, ten exhibits that 

the government identified, that they are in no way responsive 

to the very specific request which is, "E-Mails showing 

invoices for the projects associated to the business ventures 

for those individuals."  

Our request, Your Honor, would be, given the fact 

that we're not talking about many exhibits, that the Court 

just -- and they're each short e-mails, it would be our 

request that the Court look at those exhibits. 

THE COURT:  All right.  

Mr. Bini, with respect to the ones that are being 

objected to, what is your view?  We'll take then seriatim with 

respect to why they should be submitted.  

MR. BINI:  Your Honor, the GX 2758 references 
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invoices and we believe it's an e-mail that relates to showing 

invoices for the projects. 

THE COURT:  All right.  Next?  

MR. BINI:  2749 -- 

MR. SCHACHTER:  Your Honor, would it be helpful to 

put the exhibits on the screen?  

THE COURT:  I really want to get a sense.  Here's my 

view.  If we're fighting about whether or not they should be 

admitted into evidence, that's one thing.  They're in evidence 

and my vow and the Circuit's view is the jury can see 

everything in evidence so there's no -- we've crossed that 

Rubicon.  So the question is is there some reason it would be 

inappropriate at this juncture for the jurors to have the 

documents sent back.  

So, for example, if one side or the other were now 

trying to get demonstratives in to the jury room when we told 

them that they were not going to have demonstratives in the 

jury room, I would rule that demonstratives are not going in 

to the jury room because that was the ruling during trial, we 

can see it during trial but not now, but my view, essentially, 

is with respect to documents that are in evidence, that they 

have a right to see, unless there is some reason not to see 

them, they will see them if they're at all responsive.  

To the extent that either side has a concern that by 

sending them in, the Court is somehow sending a signal with 
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respect to those documents, I am prepared to make it clear 

that with respect to any given subset, the Court takes 

absolutely no view with respect to whether this is what the 

jury needed to see, but these are documents that are in 

evidence and that might very well be responsive to their 

request so here they are.  

MR. SCHACHTER:  I understand.  With respect to some 

of these e-mails, Your Honor, I think it's really a matter of 

these are e-mails that the government wants to have the jury 

focus on and in no way show an invoice.  So our request is 

that the Court, if the Court is willing, take a look at these 

exhibits. 

THE COURT:  I'll look at them.  Go ahead.  

MR. BINI:  2868 is an e-mail which at the bottom, 

shows a number of PDFs which the government believes refers to 

invoices. 

THE COURT:  Can you put them either electronically 

or the ELMO so I can see them so I know what we're talking 

about?  

MR. BINI:  Yes, Your Honor.  

If we can start with Government's Exhibit 2758.  

MR. DISANTO:  Your Honor, we have them ready to go.  

We can pull them up on the screen. 

THE COURT:  Whatever is easier.  

MR. BINI:  Just give us a minute.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CMH     OCR     RMR     CRR     FCRR  

4969

THE COURT:  So you're starting with 2868?  No.  

2758.  

MR. BINI:  We'll use our laptop. 

THE COURT:  Put up the one you want me to focus on 

first.  

MR. BINI:  Yes.  

Ms. DiNardo, if you can go to 2758 and go to page 

two.  

Your Honor, 2758 is an e-mail with the subject line 

"Re Invoice" and then it goes on and discusses invoice for 

Isaltina Lucas.  

THE COURT:  All right.  I don't see any reason why 

this document, which is in evidence and it's sent from 

Mr. Allam to Mr. Boustani, Subject:  Re Invoice, should not be 

sent in to the jury.  It's in evidence.  

Again, with that value neutral cover order, I'm 

prepared to send it.  So to the extent that that's an 

objection, I'm overruling it with respect to that document.  

What's the next document?  

MR. BINI:  2768, Your Honor.  

THE COURT:  Let me see that, please.  Can you blow 

it up a little bit.

So this is a letter from or an e-mail from 

Mr. Boustani to Mr. Manuel Jorge.  The caption, after the five 

M's, refers to Pantero papers and talks about various 
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breakouts of numbers below that.  

Can I see the number, please?  Just pull it up a 

little bit more.  Can I see the exhibit number?  Yes.  

This is Government Exhibit 2868 which is in 

evidence.  I don't see any reason not to send that in.  Your 

objection is noted and I will send it in with the plain 

vanilla cover.  

What is the next one?  

MR. BINI:  The next exhibit is 2753.  

Ms. DiNardo, if you can go to the second page which 

shows attachment invoice 73. 

THE COURT:  Blow that up, please, so it's more 

legible?  Thank you.  

All right.  

MR. BINI:  If you can show the Judge, it then gets 

forwarded to Mr. Boustani. 

THE COURT:  All right.  Is there any question that 

this exhibit which is in evidence was forwarded at least 

according to the documents to Mr. Boustani?  

MR. SCHACHTER:  No, Your Honor.  Our objection is 

only that we don't believe it shows an invoice for a project 

as is requested by the jurors' notes. 

THE COURT:  Okay.  I'm going to overrule the 

objection but it's going to go in with a plain vanilla 

statement.  So that's going to go in.  It's already in 
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evidence.  

What is the next one?  

MR. BINI:  Government Exhibit 5093. 

THE COURT:  All right.  That's to Mr. Boustani from 

Mr. Allam, October 22, 2013.  It refers to invoices.  That's 

the document we're talking about?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  All right.  I'm going to overrule the 

objection.  It's already in evidence.  It's going to go in to 

the jury with the plain vanilla cover language.  

What the next one?  

MR. BINI:  Government Exhibits 2613 and 2613A.  

If you can side by side those, Ms. DiNardo.  

THE COURT:  Yes.  

MR. SCHACHTER:  And with respect to this document, 

Your Honor, there's nothing on this that shows an invoice and 

so it's our view that in no way is it responsive to the 

jurors' question. 

THE COURT:  Please use the microphone.

MR. SCHACHTER:  I apologize, Your Honor.  

There's nothing on this document which reflects an 

invoice.  The jurors' note reflects e-mails showing invoices 

and this is not an e-mail that shows an invoice. 

THE COURT:  What is your response to the objection 

that there are no invoices, there are numbers but there are no 
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invoices?  

MR. BINI:  Your Honor, the government believes in 

the exhibits that have gone back, there are references to 

invoices for some of these entities including Walid 

Construcoes and Lifo International. 

THE COURT:  But with respect to these documents, 

there's no references to invoices, is there?  

MR. BINI:  There's no reference. 

THE COURT:  All right.  I'm going to sustain the 

objection.  It is not responsive to what they requested.  So 

this one is not going in to the jury.  If they want it, 

they'll request it with some greater specificity.  

What else?  

MR. BINI:  Government Exhibit 2518.  

THE COURT:  Can we have that pulled up, 2518?  

MR. BINI:  Yes.  

THE COURT:  Just blow it up a little bit.  

All right.  This is from Mr. Boustani to Mr. Allam.  

The caption is "Re Bank Detail."  

Is there a reference to invoices in this -- yes, 

there is.  

MR. BINI:  Yes. 

THE COURT:  "Iskandar is insisting on having the 

invoices."  

I am going to allow this to go in with the same 
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plain vanilla caption.  So the objection to it going in to the 

jury is overruled.  It's in evidence.  

Next?  

MR. BINI:  Government's Exhibit 5093.  Here, 

Mr. Allam is saying on the first page, "These are new invoices 

to be paid or invoices for the old payments." 

THE COURT:  Well, again, it's sent to Mr. Boustani.  

It refers to invoices.  It's in evidence. 

MR. SCHACHTER:  The jury already has it, Your Honor. 

THE COURT:  They already have it?  

MR. SCHACHTER:  We identified this as one that 

should go back. 

THE COURT:  All right.  Have they got it in toto or 

have they got it as a subset?  

MR. BINI:  Your Honor, I think they had the invoice, 

an earlier version of the e-mail with the attachment. 

THE COURT:  I'll send this in with the same plain 

vanilla.  If they get it twice, they'll just blame the judge 

for being typically feebleminded.  

Next?  

MR. BINI:  2743. 

THE COURT:  May I see that, please, and blow it up, 

please. 

MR. BINI:  The bottom, Ms. DiNardo.  

"I need an invoice, please, based on their 
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activities." 

THE COURT:  Again, it makes reference to invoice.  

It's sent from Mr. Boustani to Mr. Antonio Do Rosario.  It's 

coming in with the same plain vanilla cover.  It is already in 

evidence so I will send it back to the jury.  It does make 

reference to invoices.  

Anything else?  

MR. BINI:  That's it for the government. 

THE COURT:  Anything from defense?  

MR. SCHACHTER:  No, Your Honor.  Thank you. 

THE COURT:  All right.  

Would you pull the documents that we agreed are 

going in?  I just don't want to have any mistakes.  So pull a 

set and confer with the ones I've agreed to go in.  I think 

there is only one that I excluded that didn't make reference 

to an invoice and had the list of numbers.  So why don't you 

just pull a set together.  

MR. SCHACHTER:  Thank you, Your Honor. 

THE COURT:  Thank you.  

Does this complete the response to the earlier jury 

request for documents?  

MR. BINI:  Yes, Your Honor.  

MR. SCHACHTER:  Yes, it does.  

(Pause.) 

THE COURT:  The language of Court Exhibit 18B reads 
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as follows.  

In response to Court Exhibit 18, and with respect to 

your request for "e-mails showing invoices for the projects 

associated with the 'business ventures' for those individuals 

(Mozambican officials), the Court advises it has attached all 

those documents in evidence that may be responsive to this 

request and takes no view with respect to whether the jury 

needs to see this entire subset of documents.  

Is that acceptable language to both sides?  

MR. BINI:  Yes, Your Honor.  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  So that's what we will do.  

You have the documents in the set for my law clerk 

to take back to the CSO who will give it to the jury?  

MR. BINI:  Yes, Your Honor. 

THE COURT:  Okay.  Would you hand them up to my law 

clerk who will give them to the CSO and they will go in to the 

jury.  I am going to give you copies of Court Exhibit 18B 

which I have just read out loud for your files.  

Again, just so the record is clear, the documents 

that have been sent in are all documents that were received in 

evidence during the course of the trial.  

(Court is in recess awaiting verdict of the jury.)
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(In open court; jury not present.)

THE COURT:  All right.  I have received the 

following note.  Back on the record.  

Judge Kuntz, we, the jury, have reached a unanimous 

verdict.  

The foreperson of the jury has signed that verdict 

sheet and will bring that verdict sheet with him or her into 

the courtroom marked as Court Exhibit 3A.  It will be 

announced in court when they are brought back by the court 

security officer.  

Shall I have the jury brought back in?  

MR. BINI:  Yes, Your Honor.  

MR. SCHACHTER:  Yes, Your Honor. 

THE COURT:  All right.  Tell the court security 

officer to bring the jury back.  

(Jury enters at 12:30 p.m.) 

THE COURT:  Welcome back, ladies and gentlemen of 

the jury.  I hope you all had a good Thanksgiving.  

I understand that we have a verdict.  Is that the 

truth, Mr. Jury Foreman?  

THE JURY FOREPERSON:  Yes. 

THE COURT:  Okay.  I'd like you to read the verdict 

out loud and you will hand it to me and after you've read it 

out loud, I will poll the jury, but read it out loud and take 

your time, sir.  
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THE JURY FOREPERSON:  Yes, sir.  

We, the jury, in the above-captioned case hereby 

unanimously render the following verdict.  

Count One, conspiracy to commit wire fraud:  Not 

guilty.  

Count Two, conspiracy to commit securities fraud: 

Not guilty.  

Count Four, conspiracy to commit money laundering: 

Not guilty. 

THE COURT:  Thank you.  

Would you please, Mr. Jackson, would you please get 

the form from the jury foreperson and I will now poll the 

jury.  Thank you.  

Juror Number One, with respect to Count One, 

conspiracy to commit wire fraud, what is your verdict, guilty 

or not guilty?  

JUROR NUMBER ONE:  Not guilty. 

THE COURT:  Number Two?  

JUROR NUMBER TWO:  Not guilty.  

THE COURT:  Number Three?

JUROR NUMBER THREE:  Not guilty. 

THE COURT:  Number Four?

JUROR NUMBER FOUR:  Not guilty. 

THE COURT:  Number Five?  

JUROR NUMBER FIVE:  Not guilty. 
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THE COURT:  Number Six?  

JUROR NUMBER SIX:  Not guilty. 

THE COURT:  Number Seven?  

JUROR NUMBER SEVEN:  Not guilty.  

THE COURT:  Number Eight?  

JUROR NUMBER EIGHT:  Not guilty.  

THE COURT:  Number Nine?  

JUROR NUMBER NINE:  Not guilty. 

THE COURT:  Number Ten?  

JUROR NUMBER TEN:  Not guilty. 

THE COURT:  Number Eleven?  

JUROR NUMBER ELEVEN:  Not guilty.

THE COURT:  Number Twelve?

Juror Number Twelve:  Not guilty.

THE COURT:  With respect to Count Two, conspiracy to 

commit securities fraud, Juror Number One, what is your 

verdict?  

JUROR NUMBER ONE:  Not guilty.  

THE COURT:  Number Two?  

JUROR NUMBER TWO:  Not guilty. 

THE COURT:  Number Three?  

JUROR NUMBER THREE:  Not guilty. 

THE COURT:  Number Four?  

JUROR NUMBER FOUR:  Not guilty. 

THE COURT:  Number Five?  
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JUROR NUMBER FIVE:  Not guilty.  

THE COURT:  Number Six?  

JUROR NUMBER SIX:  Not guilty. 

THE COURT:  Number Seven?  

JUROR NUMBER SEVEN:  Not guilty. 

THE COURT:  Number Eight?  

JUROR NUMBER EIGHT:  Not guilty. 

THE COURT:  Number Nine?  

JUROR NUMBER NINE:  Not guilty.  

THE COURT:  Number Ten?  

JUROR NUMBER TEN:  Not guilty. 

THE COURT:  Number Eleven?  

JUROR NUMBER ELEVEN:  Not guilty. 

THE COURT:  Juror Number 12?  

JUROR NUMBER TWELVE:  Not guilty.  

THE COURT:  And, finally, Count Four, conspiracy to 

commit money laundering, what is your verdict?  

JUROR NUMBER ONE:  Not guilty. 

THE COURT:  Number Two?  

JUROR NUMBER TWO:  Not guilty. 

THE COURT:  Number Three?  

JUROR NUMBER THREE:  Not guilty. 

THE COURT:  Number Four?  

JUROR NUMBER FOUR:  Not guilty.  

THE COURT:  Number Five?  
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JUROR NUMBER FIVE:  Not guilty. 

THE COURT:  Number Six?  

JUROR NUMBER SIX:  Not guilty.  

THE COURT:  Number Seven?  

JUROR NUMBER SEVEN:  Not guilty. 

THE COURT:  Number Eight?  

JUROR NUMBER EIGHT:  Not guilty.  

THE COURT:  Number Nine?  

JUROR NUMBER NINE:  Not guilty. 

THE COURT:  Number Ten?  

JUROR NUMBER TEN:  Not guilty. 

THE COURT:  Number Eleven?  

JUROR NUMBER ELEVEN:  Not guilty.  

THE COURT:  Number Twelve?  

JUROR NUMBER TWELVE:  Not guilty.  

THE COURT:  Thank you.  

Ladies and gentlemen of the jury, I told you in the 

beginning that this would be no passing matter for you and for 

the parties.  I told you it would take six weeks.  It look a 

little bit more than six weeks, that's my fault, but you were 

patient, you were locked in, you were attentive.  

You are what make this system work.  There is no 

justice without juries.  We judges, we lawyers, we parties 

cannot do it without you and without the attention.  I know 

each of you, as I said at the beginning, had places you would 
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rather be, things you would rather be doing and, yet, I hope 

that you realize the incredible value that you give to all 

American citizens, the parties before you, to the lawyers, to 

the parties and to the public for your service.  

I am honored to have served as your judge in this 

case.  I want you to know that all of the judges in the 

Eastern District respect and value what you have done and I 

hope that you, when you are asked about your jury service, 

will say, yes, it took us out of our normal comfort zone and 

out of our routines, but I hope you will say it was worth it 

because you helped to fashion those wise restraints that make 

men and women free.  

All the lawyers thank you.  All the parties thank 

you.  The government, Mr. Boustani and I want you to know 

something.  There are those that would say in a criminal 

trial, you have winners and losers.  As a trial judge, let me 

tell you that's not true.  We are all winners in the American 

system whatever your verdict when it is a just and thorough 

verdict which is what you have done here.  

So I bless you.  I thank you.  God bless you and God 

bless the United States of America.  You are discharged with 

the thanks of the Court.  You can go back to the second floor 

and turn in your jury badges and head home.  

You are now discharged with the gratitude of all 

concerned.  So thank you.  
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You are free to go.  Thank you.  

THE DEFENDANT:  Thank you.  

(Jury exits at 12:36 p.m.) 

THE COURT:  All right.  You may be seated.  

Are there any comments from either side?  

MR. BINI:  No, Your Honor.  

MR. JACKSON:  Your Honor, again, we want to thank 

the Court for its administration of this trial.  We want to 

thank the government for its collegiality.  We deeply 

appreciate the work of all of your staff as well.  We know how 

hard all of them worked on this long and difficult trial.  

That's it, Your Honor. 

THE COURT:  All right.  I am going to ask the 

lawyers to stay in place.  I am going to give you copies of 

the two documents that we have just had and I'm going to ask 

you to stay while we get that done.  That's Court Exhibit 3A, 

the verdict sheet, and Court Exhibit 2A, the verdict read 

sheet.  

I also want to thank the alternates for their 

service.  They may have left but I wanted to thank them as 

well because without them, we can't do this as well.  So I 

thank them.  

All right.  

MR. SCHACHTER:  Your Honor?  

THE COURT:  Yes.  
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MR. SCHACHTER:  Just very briefly, we also just 

wanted to echo the Court's thanks to the jury.  

Mr. Boustani wanted to briefly address the Court if 

it's acceptable. 

THE COURT:  He may do that. 

You can remain seated.  It's okay.  

THE DEFENDANT:  Your Honor, first of all, I 

apologize for being emotional a little bit.  It wasn't easy 

for me after 11 months in jail.  

What I want to say, first of all, is that it has 

been an honor knowing you and I would like to thank you for 

all your time, dedication and all your fair judgment 

throughout this trial.  

I would like also to thank all of the clerks, all of 

the team, all the court members, one by one.  It was an honor.  

Thank you so much.  And I'm very grateful for everything.  

Thank you. 

THE COURT:  Well, this is our system, ladies and 

gentlemen.  This is our system.  

MR. JACKSON:  Your Honor, we don't have anything 

else.  Thank you. 

THE COURT:  Well, I think we have to wait for the 

acquittal form.  I think your client would like to have that  

unless you prefer not to. 

MR. JACKSON:  No, we'll take that, Judge. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CMH     OCR     RMR     CRR     FCRR  

4984

THE COURT:  I think you would like to have that and 

we also, as I said, we'll have copies made of the announcement 

of verdict and verdict form for you as well.  

MR. SCHACHTER:  Thank you, Your Honor.  

(Pause.) 

THE COURT:  I have what we'll mark Court Exhibit 20 

in evidence, the judgment of acquittal, which I will sign and 

give you copies.  It's captioned:  United States of America 

versus Jean Boustani, Judgment of Acquittal.  The defendant 

was found not guilty.  It is ordered that the defendant is 

acquitted, discharged and any bond exonerated.  I'm signing it 

as the District Court Judge.  

Can we have this stamped and copies made, please.  

This is Court Exhibit 20. 

Thank you.  

(Pause.) 

MR. BINI:  Your Honor, while we're waiting for that, 

I would -- thanks again to the Court for all the Court's time, 

and I just wanted to make sure that there was no Court 

prohibition on the government reaching out to jurors just to 

learn if we can, what we can do better in future trial 

presentations, to learn what we can from this case. 

THE COURT:  There is no Court prohibition in this 

case against you doing that.  This was not an anonymous jury 

or protected jury in that sense so I don't think you have any 
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concerns.  I think it would be nice to give them a little, 

since it's a holiday week, give them a little time to reflect 

before reaching out to them if you wish to do that 

appropriately.  I will just tell you -- 

Yes, you can give copies.  Give the original to our 

Mr. Jackson, the Court Deputy.  

I will just tell you that many years ago, I was a 

partner in a law firm.  When we went from being a relatively 

small partnership to being a much larger partnership, we moved 

from a system where every partner was given a number to 

allocate for year end compensation and you would write a 

number next to the name of your partners including yourself.  

The top three and the bottom three were knocked out and it was 

a blended average and whether you were senior partner with 

lots of points or a junior partner with not so many points, 

that was your number.  But in addition, in addition, you could 

also write anonymous comments about your partners circulated 

to the whole partnership.  And, of course, you'd get 30 or 40 

comments and of 30, 27 would be glowing and two would be 

constructively positive and then there would be the one that 

you would remember, taken to your grave.  

So at some point, we were so large we went to sort 

of traditional compensation structures and one of the founding 

partners said:  I put in an ideal system where you could make 

your anonymous comments and the comments go back to that.  One 
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of the under partners who usually sided with the older 

partners said:  I don't think I want to do that, I don't think 

I want to drill down and find out what was behind the number.  

And the founding partner said:  Well, why not?  He said:  

Well, it's kind of like when my first wife left me.  I didn't 

mind so much that she left me but I was very unhappy when she 

told me precisely why.  

So you want to ask and get beyond the number that 

you were given in the compensation committee?  You may do that 

but sometimes it's just best to let the number speak for 

itself but that was just about money on Wall Street.  

Okay.  Is there anything else we need to talk about, 

either side?  

MR. BINI:  Not from the government.  

MR. SCHACHTER:  No, Your Honor.  Thank you. 

THE COURT:  Okay.  I do believe we're adjourned.  

Thank you.  

(Matter concluded.)

* * * * *

I certify that the foregoing is a correct transcript from the 
record of proceedings in the above-entitled matter. 

    /s/ Charleane M. Heading     December 2, 2019 
_________________________________      ________________ 
      CHARLEANE M. HEADING     DATE
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